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PREFACE. 




n jV ^-I’ology is flue to tlie subscribers for the delay iu 
jrodnchig the present edition* This delay has arisen, not 
rom any waub of assiduity or intercut in tlio work, bub from 
ie bulk of the to be dealt with, and from official. 

sgagemoiHs which have left but a scanty a?ul occasional 
isuro for carrying this book through the press. The 
utter is more than dot]bio that of the preceding edition, 
ad now affords, it is Imped, a pretty full view of fho prhK 
pal topics connected with the Hindu Lawof Lilicntahco* 
arfcitlon, and Adoption. 

Book HI., on the last named subject, is a new part of the 
:>rkj in which an attempt has been made to bring together 
ot!i the doctrines of the Hliidh sotu’ces and the most imp or- 
tub decisions of the Courts. The latter are niunovoue, and 
>i; in all eases readily reconcilable with the opinions of the 
astris* Discussions were thus made necessary, which have 
hied something to the length of the book, and will induct 
m reader perhaps more readily to excuse the omission in 
ds part of the work of the detailed statement given in 
ooks I. and II. of each question put and answer returned 
r the busfcri, and of the authorities quoted in support of 
s opinion* I some years ago made out a list of these 
LUthorifcies, and with some trivial exceptions they are dis* 
jiissed in the first part of Book 1IX* The many references 
to the sources in tko second and following Sections of the 
same Book are iu part idem tieal with those made byWmSustm, 
Mt extend over a wider field, eons is foully with a desire to 
make Adoption better understood by .showing what jto IiL- 
tory bus been, and what relative place it Isolds in the deve¬ 
lopment of the IXiudll law. It L to.be regretted that in 
his part of the work l have not Iiad;t|ic aid cf Dr. RlihkrL 
iistinguished scholarship and his intimate acqtmiutufcee with 



‘‘fifer'iSanskrit law literature. Circumstances—chiefly tTj e 
great distance between our spheres of work—hare prevented 
this co-operation, and urn eh no doubt has thus bee it los 
Such uathorhioa as wore within my own compass I lw 
worked at not without diligence, and should the conehisio 
deduced be erroneous the references will supply the mea.• 
of correcting them. 


For the present edition Hr. Bnhler has however revised h 
survey of the Hinctt law literature, which now appears 
Sect ion II , of the In trod notion to Book 1, The advanci 
in ado of Into years in this brands-of learning made such 
revision very necessary* and it may bo accepted with son 
confidence as presenting the latest gains of sdiohwshi 
With the exception of a few notes, the authorship of whir 
will be easily recognized, this part of the work m entire 
duo to Dr* Biihler. For tho rest of &W now work ho is n 
to be held answerable. 


In the parts of the Introduction to Booh I. bearing u 
the Limitations of Property, the Testamentary Power, an 
Maintenance, an endeavour has been made to bring togethc 
tho new and eld authoritfes, so as to contribute to the ih 
^nation on each of these subjects of a definite and eon si a 
©ut theory r The article on Strfothana has been tiauslbnx 
from tho Appendix to the Introduction with some abridgi 
incut, and with several reinforcements from Hlndfi soure 
of the views set forth in it. The decisions of the Com 
have, in some instances, boon opposed to those views; ana 
tho decisions will probably form the law of the himro; but 
as they do not seem to ho reducible to a single and consist» 
out system, a statement of tho doct rines of the Ili ml ft 
lawyers may still be practically useful. There must be 
Gome error where there is a conflict of authorities \ the way 
to truth bos through a comparison of thorn, and for this the 
materials are laid before tho reader. Much the same may 
be said on tho ’ object of a widow's main ton aims by her 
husband's family. The decisions on the subject arc no? 






uniform, aoT aro the Hind A commentators themselves in 
complete accord fi$ to the widow's right to a separate 
maintenance. Tho principle of a change of family, which 
rests immediately tin the Sftstrns, coupled with the equally 
recognised right of the family to subsistence at the hand?; 
and as dependants of the chief, leads directly to eonohi- 
isions which have hero been pat fonvard aa probably correct* 
; The cos ternary law of the castes is shown to agree, almost 
without exception, with these conclusions, and thus the 
subject is left for the further consideration of the Courts, 


The problem of the father's capacity to alien and incumber 
the family estate to the injury of his sous is one that hast 
much exercised the Courts in recent years. The decisiona 
ar rived at have, in some respects, been almost m various as 
the Courts that proneanced them* The powers of a manager 
or representative member of a HindA family., and the capa¬ 
city of a* Bind A widow for transactions affecting different 
classes of property, have not boon defined in precisely uni¬ 
form terms or refer rod to exactly the same principles* Thu 
Hindu authorities themselves, as received in tho di fib rent 
provinces, differ in their conception of the Hi nd ft family, tuid 
the proper relations of its members ; and hence naturally 
arrive at different results in the details of tho system. 
Yet within their own sphere or with reference to the 
accepted foundations on which they have soy orally worked, 
the native writers of any particular school or province aro, 
perhaps, on the whole, more consistent than some of the 
judgments which have borrowed at ueod Iroin antagonistic 
sources, An attempt hm been made to present the course 
of thought, folio wed in the several High Courts and in the 
Judicial Commit too; and to compare it with the doctrine 
of tho Mitaksbavn. Some passages of the latter, hitherto 
nnfeum slated, have been given in an Appendix, in order to 
correct misconceptions and to bring out more clearly what 
was the author's notion of the capacities and duties of a 
fathor and a son. His view of the necessary or typical 
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relations aa to property* though widely different from 
of the Bii^Ssh. law, agrees pretty closely with the ideas 
sumo subject of Hegel. Hts di&cmaion of the relation 
head of a family to |ts dependent men hers m partaking 
the nature of property without being property will remind 
students of a some what similar ills-sell a ti oil in Kaht* The 
translations have been obtained from an mdependor 
(that of Dr* A. FuhrerJ as both the more competen 
more free from any suspicion of finding m the or. 
w hat was suited to support a preconceived opinion. 


The great accumulation in recent years of published, deci¬ 
sions on points of Bind ft law has added much to the Labour 
of the student or practitioner who desires to be abreast of the 
latest developments of the case law. Though the present 
edition in some measure reflects the ever growing reports in a 
groat increase of the table of cases cited, it is not pretended 
that the list is at all exhaustive, Only those cases have in 
general been referred to which were thought for one purpose 
onmo the r really valuable, the others have been loft mi noticed. 
The series of judgments delivered by Sir M, It, Westropp, 
late Chief Justice of the High Court of Bombay, has fur- 
nlshed many instructive illustrations for the present work. 
In one or two instances leave has been taken to differ from 
the conclusions arrived At by that eminent judge, but this 
liberty Lus not been used without some diffidence or iii forget* 
fulness of the obligations tinder which overy student of the 
Hindu kiw lies to one who has contributed with such patience, 
Jen ruin g, and acuteness to its scient ific development and 
adaptation to the needs of a now generation. 


A more prominent place is give n to Customary Law in the 
present than in the previous edit ions of tills work. It 
began ns a more collection of the responses of the Hind ft 
law officers with so much of introduction and comment as 
fcocmed necessary to connect the answers in a system, The 
authority accorded to the work has made it desirable that 
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within ita own range it should present a tolerably full aswdl 
as accurate view of tho subject? with which it deals. Thia 
nsago of the people cli hors materially on some points from the 
rules laid down in books which are otherwise received im 
unimpeachable authorities. It may perilups bo a question 
whether, as a matter of policy, every fragment of custom 
ought to be diligently sought out and preserved. A wider 
and more uniform customary law may bo more ^©usistefrf with 
moral and m ate rial progress than an indefinite segmentation 
in to si i gk tly va iy i n g n sages w b i eh cun s cs p erpe tnal do u b t 
and difHculfry in noeeasary transactiou h, Bu11lie \\mg o of tl jo 
country is the law of the people; and this usage amongst tho 
Hindis allows, at least within certain limits, the mm or usages 
of classes and families to be their law. There is Tie collec¬ 
tion pretending to completeness of the customs even, of tho 
people of Western India, but in Bteele’s Caste taws are to bo 
found a groat many departures, mors or less conspicuous, from 
the general track, and many rules of the lower castes on 
matters unregulated by tho sacred writings* Borradaile's 
collection of the caste customs of Gujarat is almost equally 
valuable* It has long lain by in manuscript, not without 
some injury from time and accident, but now at last an edition, 
is iu preparation, at the cost of Sir Mungaldtls Na|hnbMi, 
under the superintendence of a competent Gujarati scholar, 
whoso work is revised or checked by Mr. Pulton, 0. S., 
Registrar of the High Court of Bombay. In the mean time 
I have drawn pretty copiously from this collection as well ns 
from Steele's, and I have supplemented the information thus 
gained by frequent personal inquiries. Native friends, who 
have been ammed at my persist once in turning Our conver¬ 
sation to the subject of their usages, will find the matter of 
our talk in many instances here set forth, in print, In this way 
it is hoped a pretty lair view has been obtained, and repro¬ 
duced of the modifications of the law of the books which, are 
established by practice and acceptance. In the case of Parti¬ 
tion, of Adoption, and of the Bights of a Widow, the peculi¬ 
arities are so important as to invite particular attention. 


Smritis and from Hie Viranib 
trod&ya, wMiJ.k were printed in an Appendix in the provioift 
editions, have in this been omitted. The Vlratmtrodayii is 
now accessible in a very good translation, published by 
Mr. G. SnrkAr, of Calcutta. Translations of Namda and 
Vis bun, by Professor dolly, have been published by Messrs, 
Trubnor & Go., vHios'e series of the Sacred Books of the Bast 
contains the other* works also above referred to- As they 
are thus placed within roach of the English afcbotar, it seem¬ 
ed needless to rots in tlio translations of particular chapters 
which had formerly been a useful supplement to this work. 
It is, though in parts almost excessively con do need, snffh 
omtly bulky oven after discarding alt mutter that could well 
be dispensed with. 

Exception may perhaps be taken to tho largo number of 
comparisons instituted between the Hindu law and the Human, 
English, and other laws. In th© c&ao of adoption these 
comparisons have generally hud a directly practical purpose. 
It is very desirable to know how far in this department tho 
analogous Homan institution can help the Student of the 
Hindil law, and how fur it cannot. That it affords some 
valuable suggestions will be admitted by those, familiar with 
tho subject. In the other comparisons the purpose has been 
partly to show that tho Hindu system stands much loss iso¬ 
lated than is usually supposed, but more especially bo awaken 
the interest of Hntive scholars if possible in the subject 
of comparative law, A complete investigation of the rela¬ 
tions of their own to Other systems would probably be of 
great value to the history of bum an development, and would 
lie fruitful in suggestions of improvement and adaptation 
without a painful and destructive breaking with tho past. 

In the correction of tho press the assistance has been 
had ol Dr. A, Fiihrcr, especially for tho references to tho 
HhmM authorities, Tho references to the law reports have 
been veriiied by Mr. Si varum Sitar&m Vagif, pleader of tho 
High Court of Bombay, and now acting as Subordinate 




Judge of Siswadi The lafeibp gentleman has aided also 
in preparing the Index, by noting down the prmbiphl 
subjects as the work progressed. Another Index was inde¬ 
pendently prepared, bj my self; im cl with these two have been 
blended the appropriate entries in the Index to the previous 
edition. That was drawn up with the aid of Mr. J. B« T, 
J 11 iltndar, w \ \ o in now Snborfl i nate J udge of Be I gau n l . Th res 
or four years ago this gentleman was so kind as to copy and 
arrange'my notes on Adoption and sumo others that have 
been mod for this edition, and unwilling not to have a hand 
in bringing it but, ho has now kindly drawn up tho Table of 
Contents. The lists of eases cited, and of authorities referred 
to, were in groat part prepared by Mr* J, M, Elmrsodji, 
Assistant to the Commissioner of Customs: they have been 
completed by Mr. Kaikhasru F. Modi, B, A., who has also 
re-arranged the Index under my personal direction. In a 
work of so much labour it is a pleasure to acknowledge 
having found such cheerful and intelligent auxiliaries. 
Whatever may be tho worth of tho hook, the aids to its 
perusal will, it la hoped, be found more than usually accurate 
and complete. 
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INTRODUCTION, 


I .—Operation of the Hind it Law* 

The Hindi Law, so far as it governed the private, 
relation a of the inhabit ants of any part of India, was nut 
aSSbtud by tlioir reduction under British rule. But fcho now 
Sovereign thus acquired a power to legislate for them, mid this 
sovereignty was in part delegated to the East India Company 
during its existence and down to IS33 a, d. I>) 

The application of the Hindu Law to litigation by the 
courts in British India is authorized *md regulated by 
statutes of the Imperial Parliament and by Jtegulations ( h ) 
and Acts of the local Legislatures. 

It is subject oven without a statutory provision to modi¬ 
fication by custom, (c) which indeed may be regarded as the 


(a) See Cii.mrthilZ v, 7Ti*U, ] Coff|i, 204 \ MufkUtnj v. The Bad 
India 1 Jb\ it. 450 j Ihbio v. t£ho TompofitUtie$ Board, 

L. R. 7. A. C. at p, H6L Lewis on the Government of LJopeudcnciea, 
SQaj bs,, and Note m. 

(h) iStes the Statutes 13 Geo- IIL c. 63; SSI Geo. HI, c 70 ; 4 Geo, 
IV p. 71 { St, 24 and 25 Vic. c. 104; and the Letters Patent of the 
High Court under thut SbLtu to. Those are discussed lathe case of 
Ndrandhi X. L. K, 5 Bom, Ifit, and other pUCtos tfreru 
referred to. For theMofuBBil, £ee Bombay Beg. TV. See. 00 of 182?, 
Under this a collection of the caste rales of Gujatkfc made by 
jiltv BortttdaUC, to which the Coiirtu ware directed to con form in nil 
caijoa to which they applied, by a Circular Order of the Jat-j Saddar 
Adfdut, dated 24th Deeambar 1827. 

(a) See Mann L 103, HO- II. 12, 18. VXI. 203. VTII. 41 f 42, Id 
Yvavflhftm May. Oh. I. See, 13. Ch. IV. Sec. V. 10, 1 L 
on Yajnavftltyn B. II. Sloku 4 ; Oolcb. Big-, Rk. I-. Ch. XX., X. 43. 
Cfomm. ad fin. and AQ&e; T\ 50, iik. IL, CJh* IV., T. 18, Com. Yujna- 
valkya, Bk. H. XI? notr. by Boer and Moutviou ; CvUwhr uf Madura 
v. Mootoo Remtdwgtt, 32 M. I A, 327. 

I it 
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<§L 


bask, fur all socutar purposes, of the Hind ft Law itself, (a) 

. .Thus, when a custom is proved, it supersedes the general 
kw bo far ns it extends ; but the general law still regulates 
all that lies beyond the scope of the custom, (b) The duty 
devolving, according to the Hmdfi sagos, upon a conqueror 
of maintaining the customary private law of the conquered 
territory, {a) has been recognized us folly, or even move 
fully, by the British Courts than by the Legislature. Thus 
the Privy Council says in Rdmalakshmi Animal v. Bhunan- 
tfm Perianal Setkumijar (#j :—Their Lordships are fully 
son si hie of the importance ami justice of giving effect to 
long-established usages existing in particular districts and 
famines in India/' They give effect to a coarse of descent 
la a family, differing from the ordinary course of descent (a ); 
and to a right of a reigning rdjS to select his heir If) founded 
on custom though for some time disused or not distinctly 
asserted. In the Collector of Madura v* Mooitoo Edi/ialimja 
Saihupathy (p) their Lordships dwell on the importance* 
of the opinions of Pandits, such as those collected in the 
present wort* By Bombay Regulation II. of 1827, a Hint!ft 
law officer was attached to the Snddar Adidat, and one to 
each Zilla Court, and questions qf HI add L&wwora dispose d 


(a) Bm Bbm Ndudji v. •Sv-mfr'f&w, 11 Bom* II. C. H. 219 ; Maihum 
Jff&iMfy. y . Esu NdiMn t I, L. R. 4 Bam. £15 ; Lull-anbhenj B&ffimhli&tf 
v. CasdhtUy h, B. 7 L A. at p. 237, 

■ t&j Ntyj.lk i'do Edit Btomnoufl v. Be^rchmider Pheikour o/n d ofkc-ri?. 
12-ILL A* 523. 

(*!■)’ Mnnu VH. 203, I. 342. Tlio same edited by Jftnftrdan 

^MoMdeL p, ‘3£S; Colob, T>ig,, Bk. II,, Oh, III., T, 00* 

(d) It fit I. A. 570, 585. 

(e) SoormhwMth Ihy v, Miiisamut Ro&rdntonce Bnmmmh t 12 M I 
A- %i,m ' 

</) NwUebtc BcJj Burunov t Beortihutt&tf Thtfiknyr and others 12 

M, L A. 523, ^ 

(ff) 12 Jl. L A, 397, 43S, 439. S$e ftlst> EvVoabh<yy BctfprpnQhhmf y„ 
(k' rtib&t, L, it* 7 1. A, at p. 230. That the Sfistrik were mailer Stroup 
religious obligation, sec V^giebtha Til. 6, Compare Stwiguy'e His¬ 
tory 61 the Roman Law, English Translation, p. 284* 
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generally, with the r©gp6ns©s of these 
officer a „ Each of the answers collected iu this volume thus 
became the basis of au actual decision. The functions of the 
Hiip, as of the Mahomeduri law officers were virtually mi 
aside by the new Civil Procedure Code Act VIII. of 18501 
and hy Bombay Act IV* of I864 t supplementing (General) 
Act XT, of l|j§4> the flections of the Regulation relating to 
the Hind i\ law offieeriis were repealed. T heir services were dis¬ 
continue d, and the Klndft law has since then had to bo collect¬ 
ed from the recognized treatises and from the records which 
those officers (usually called Sfrstrie) had left behind, them. 

Residence within a Presidency town of which the chief 
inhabitants are English, docs not, of itself, subject a Hindu 
to the English ]aw,(o) though in Bombay partieular legis¬ 
lation may to some extent have had this effect.(6) 

Emigration from one to another province of India dees 
not necessarily alter the law of inheritance to which the 
emigrant family originally belonged.(c) This marks the 
close connexion of the law of Inheritance amongst the Him 
dim with their family law. But at the same time a customary 
law of inheritance may, it appears, be changed at his election 
by the person subject to it attaching himself to a class of the 
community on which the custom does not operate (d) and 

(a) The Admjfciafarator GMitral m Bengal y. Kane & ^•twmmoyoa 
Dv*pa 0 M I , A, ^ 7 . 

'(h) Niu>yoji Ikrcmtji v Bogqr?, 4 Bom II, C. B,., p. 28 efc soq. ; Xu m 
Kfilifiuctfs SftrondSfu L L.*R. 5 Bom 154, 165, 170. 

(?) Rntefojrpnffaj BnU el at* v. Ihljnnder Narmin 'Em ei til 2 
Mh I, A. 132. Compare on this point Ptidm-ftoati y, B. Dovlur 
Bhiffh at ah 1 M I, A. 259, with Many Sriifcirfi Babmky liwiy Kuwtd 
Lukl et f iL Ibid. 292; Oh'-mdro Shiekhnr Utaj r. Nuhitt $Qtitoddrjl&g 
etal. 2 C. W* R* 197; Nolrhi Ch^nikr v. J-im&rdktw. Mi&&\ C W. K 
Bp, !No p 67 t Lukked J)$be& Y. Qjtng/i Qnhmd Poky aif al* Ibid, for 
IS6b p. 56; the tt&j&h of Coorg's cm3 6, and others quoted in 2 JflWfc 
L, C. 474 and 12 M. L A. DO j 1 Beng. Law R. 26 P. C. 8 C. W B. 

m. 

(d) Abraham v Abraham, 2 AT. 1, A, 195. 
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a l 1 iffcront. law. It may be abandoned 
of the general law either by agreement or desuetude, (a) In 
Ih'ijdh Nugeudur N drain v, Umjkonifk Ndnhjan Deif (b) it 
was held that a family custom as to intermarriages might 
be proved by ded motions made by members of the family. 
Bur still the course of devolution prescribed by law cannot be 
altered by a mere private agreement. (<') 

In a recent case at Madras (d) it lias been rriled that since 
the passing of the Indian Sm-cession Act native Christian 
families have no longer boon free to adhere to the Hindu 
Law of Succession, hut thm members born before the Act 
came into operation would not bo deprived of their rights 
under the Iliiidd law. The latter point has been, similarly 
ruled at Calcutta* (e) 

In Afyntt Baym v. Qatar am■(f) it was held that the illegi¬ 
timate sons of a European by two native women could not 
Wa a joint blind ft family in the proper sense, but could 
constitute u themselves parceners in the enjoyment: of their 
property after the manner of a Hind ft joint family/ 1 Sod 
further X/ord Westbuiy J s judgment in Barlow v. Orde (p) to 
the effect that in the absence of a general lc& loci, the law 
applicable to the Succession of any individual depends on 
Im personal status, which again mainly depends on his 
religion, (hj 


(ft) Abraham v. Abraham mqrraj Cmrt of Ward ft v. Pidht StnjJu 
2 1 W. K. 89| 112, 0, fii; Uaroda Dt-bm v. ItAjdh Prir.JtieJitn $inph t 2 
C. W. E„ 81. 12 Mi I A. tmpra> *Seo further bolowj and Index ** Uns* 
tom/ 1 

(5) q. W. E, for 1864, p, 20. 

(c) Balk risk} to, Trimbok Temhdknr v. SAidfrUtdi, I. L. R, S Bom, My 
57, Sto Mm E^hdndfifl N^r^ndas, I, L. It, 5 Bern, 154/41. 

(d) Pouniw&ini jfyijan, 1. L* R. 2 Mad, 209, 

(e) tSarkias v„ JfrQmtimnoyoe JJott/we, I. L* H. 6 Cal. 794, 

(/) B M* L A., 400. 

® 13 M. I, A., 277, 307, 

(A) See Tit re ICuhandfb N&ran das, I, E, R, 5 Bom. 154. 
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litigation between a Hindi! on the one side and a 
Mahomedan, a Christian or a Pursue on the other, it some¬ 
times happens that the decision would ho different according 
as the law governing the one or the other party as a member 
of a class should be applied* The Statute 21 Geo. jll.j; e. 
70;, § 17., enabling the Supremo Court to hear and determine 
all suits against inhabitants of Calcutta provides ft that their 
inheritance and succession to lands, rents, and goods, and 
11 matters of contract and dealing between party and party 
nlmll be determined, in the case of MahomedauSj by tbo laws 
and usages of Mahomodans, and in the case of Gcntoos, by 
the laws and usages pf Gen tops • and where only one of the 
parties shall be a Mali ome dan or Gen Loo, by the laws and 
usages of the defendant ” The Statute 4 Geo, IV,, c. 71, §• 7, 
17, enabled the Crown to confer ft jurisdiction on the Supremo 
Court of Bombay, similar to that enjoyed by the Supreme 
Court of Bengal, and the Charter founded on this Statute, 
after giving authority to the Supreme Court ** to hear and 
determine all suits atsd actions that may be brought against 
tbo inhabitants of Bombay/ 1 continues thus—“ yet, novort-he- 
lose, in the cases of Mahomedans or Oentoos, their inheri¬ 
tance and aacopssion to lands, rents, and goods and all 
matters of contract and dealing between party and party* 
shall be determined, in the case of the Mahoreedams, by the 
la ws and usages of the Mahomed ans, and .where the parties 
are Gen to os, by the Taws and usages of the Gen too s, or by 
such law? and usages as the sumo would hnvo boon deter¬ 
mined b}*, if the suit had been brought and the notion eom- 
meimod in a Native Court; and where one of the parties 
shall be a Mahomedan or Gontoo, by the Jaws and usages 
of the defendant.” 


On the construction of the Statute 21 Geo, III., c. 70, § 
17, Pontiles, Jy, would *- f con fine the words * l hoi r inheritance 
and succession J to questions relating to inheritance and 
succession by the defendants/' “ The present,” be said; ri is 
a question of the phimtHTs succession and, therefore, nob 
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erminablo by tho laws and usages of the Genfcoos* w («) It 
can hardly Lave beon intended that a Gen too should lorn 
hk kw of inheritance whenever he entered the Court to 
enforce it In the Bombay Charter {as in that of the 
Supremo Court of Madras, para, 32 ,) the expression is slightly 
varied, yet the mere words would, equally with the Statute, 
admit of the construction put on the latter at Calcutta. It 
cannot well bo doubted, however, that the Statutes and the 
Charters alike wore intended to preserve the Hind ft and 
Mahomedan laws of inheritance amongst Hindfts and Maho- 
mechms.(h) Tho provision iV the case of only "ono of the 
parties J> being tf a Mnhomedan or Gentoohad relation 
primarily, if not solely, to the easas of lf contract and deal¬ 
ing between party and party ^ in which the principle "In 
pactionihus et conTOntionlbus umisquisque so sua lego defon- 
devo potest—is one of general though not of aniyeml 
application* On a different construction of these provisions 
tho property of a Hindu transferred to a Christian might 
Lave been freed from tho claim of widows and da ugh tors 
to main ton a i! eo, but at the same time subjected to dower, 
"It could not have been intended by the Legislature 
that the power of a MahOmedan to convoy should bo 
measured by the Hind ft lawd* [c) But where there has 
been a contract between a Christian and a Hmdft, on which 
tiro Eiudft is sued, the right of each to his own law is equal 
to that of his adversary, and in such a caso it is provided 
in favour of the defendant that he shall have the benefit of 
his own law, with which he is assumed to have been 
comparatively familiar, (d) 


{&) Sarkm v, Ffosommoyee DossMj L L.B, G OaL V94, 808,/* Geiitou” 
means Hmdft* 

(fi) See hi re KilhiUKlatj N&ripwid&H, L L, R. j$ Rom 3I>J, ICO- 
(i 1 ) Per Sir M, E Woifetopp, G. J** in Lakahmandds Sarttpehandv. 
JDasmtf L h, R, G Bom IGB $ 184. 

(d) Compare t.ko language of Lord EllOnborohgh in Tt\ v, Picton, 
20 lie wolfs St* Trials, U-M-B, quoted by Sir G. C. Lewb, Govern¬ 
ment! pf Dependencies, Note (ms), p. 672., 





OPERATION OF THE TITNIV& LAW, 

Ko mofuasil of the Bombay Presidency the Begvd&tion 
(IV. of 1827, § 20,) says— ff The law to be observed in tho 
trial of suits shall be Acts of Parliament and Keg illations of 
Government applicable to the cane ; in the absence of such 
A cts and ttovulations, the usage of the country in which 
the suit arose ; if none such appe$|% the law of the deform 
daiit, and in the absence of specific law and usage, justice, 
equity and good conscience alone P Here the law of the 
defendant prevails, failing Statute law and usage of the 
country, but such usage there is governing inheritance, 
partition, adoption and the whole province of family law 
amongst the Hindus. Tho provision in favour of the defen¬ 
dant is not meant to have an operation such as to enable 
one man to dispose of another's rights. (^) It is frequently 
a matter of accident which of the two parties to a suit is 
plaintiff and which defendant, and only where the plaintiff 
for instance could dispose and has disposed of rights of 
his own, is he deprived, failing Statute law anrl custom, 
in case of an alleged infringement of tho right under 
another personal law, of a remedy adhering to tho right 
tmder his own personal law, A son or a wife cannot 
bo deprived of a real right under the Hindu law by a mere 
transfer to a Christian; tho u owner ship >7 transferred can¬ 
not be greater than that of him who transfers it, and cannot 
be enlarged in the Christian's hands merely because under 
the English law the (HindiVs) ownership would perhaps 
have been unencumbered. How far then the volition of a 
Hindil passes property! depends on his law, as in the cable 
of a Christian on tho English law. What personal duty can 
be enforced against a Hindil will sometimes depend on tho 
Hindu law, and especially tho law of Inheritance. In the 
sphere of contract the Statute law (b) has now, for most 
purposes, superseded the Hindu law, and even in giving 
effect to the Hindil kw of property and family law, equitable 

(ft.) Lukslimandm Snrufahand V. Danmi, L L. B. 6, Rom. I8EL 

(6) Tho Indian Contract Act IX, of 1872. See also inMollm Mar&ft 
and CV v. The Court of TFtift’k, the dictum Supp, I, A at p, 100. 
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tuples derived from tho English Courts are brought to 
on its development in the exigencies to which the 
present age gives rise, (a) This process la consistent with 
the Hindh law which seohs always to undo what has 
boon fraudulently done, (k) and strives to enforce a Con¬ 
scientious ful 61 ment of engagements (c); bub- :'m regards 
a heritage or the mutual relations of the persons inter- 
ested in property through family connexion or by rights 
derived from those so connected, it rests always on tho 
basis of the positive law. This, therefore, is by no means 
superseded by the perpetual extension and tho diversity of 
the cases brought to decision in the courts : a iirm grasp uf 
its principles and main provisions becomes all the move 
necessary as details and particular instances multiply in the 
reports, in order to prevent the confusion which must arise 
from the incautious admission of rules incongruous in 
their logical con sequences with the Hind il system. 

To be correctly apprehended tho Hindi! law, like other 
systems of law, must be studied in its history, and in its 
connexion with the religious and ethical notions of the 
people amongst whom it has come to prevail. The 
interpretation given to its ancient precepts by tho com¬ 
mentators of authority, has been largely influenced 
by the philosophical systems, (d) The texts have in 
some instances been manipulated in order bo bring 
them into accordance with notions of comparatively 
recent growth. Thus to reduce tho law prosented by the 
sources to precision and harmony, there is need for a strict 


[a) Boo lb rd Knhfindas bfaraiulas. I. b, R. 5 Horn. 154. Filo of 
Printed Judgments for I860, p, 11$, referring to I Mur], Dig. 106 ; 2 
Bun. H C. It. 53 % A Beug, L- B, 8, A. 0. As to the doctrine of 
jiothc, 1. I#. R.-<3 Bom, 163, 207, referring to R<idh ( buUh Dess v. 
Gislornt, li, M, I. A., au p* 17. 

(&) Vyav. May. Gh, IV . See 7 } para, 24. Stoker II, ii* )i. 70- 
(e) Vyay. May* Ch, IX,, t, 10, Stokes H. Jj. II. 13-b 130- 
(dj See Yasishtha* Cb XVI., paras, 1, 5, and Hole, Trans!. p, 70, 
Oo. Di B. I., Gh, II,* T. 40. Comm, and note. 
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widely -van gm g criticism. Those sources, kowwer-, 
or at least Ike more ancient ones, ate looked on ns of so 
sacred a character ; tlio references to them by the accepted 
guides of ethical and Jegal thoughts art; so frequent and 
Bo submissive; the tendency of custom* even where it h m 
diverged from their teaching, is so strong to revert to 
obedience to their rational command*, (a) that a study of 
them, some comprehension of their character and teachings, 
is i mlis pc usable as a foundation for a true mastery of the 
practical law of to-day* 


//,—Soane us of the Hindu Law. 

] .—On ike Authorities uf the Hindu Law at prevailing in 
the Bomba*/ Presidency, 

T^B authorities on the written Hind ft Law in Western India Enutttaiiticii 
are, according to Oolebrooke, (h) the ffitakshani’ of Vijtoi * 
lesvara and the May fiklias, especially the Yyavalihrumayukha 
if Ntlakanthfu M or ley (c) adds the Yya vah dra 1 u a dim va 
Ariyn ay a s i ud h u, Sinntikim stub ha, Hemadri, DattakE^mM^n, 
nid I)attakuchan d r i k & . The quotations of the £ ft a trig, ap¬ 
pended to their Vyavasthas, which perhaps afford the most 
trustworthy information on the subject, show that the 
following Works are considered by them the sources of the 
written law on this side of India 

1. The MitskfthaiAof Yijiinuesvnra, 

2. Tlie Maydkh&a of Nilakantha, and especially the Vya- 
V Lklift ramay ftk h a, 

id The Tiramitrodaya of Mitro.cn isra, 


(cO Compare the remarks of Inoes, *f.j as to the submit a ion oi the 
«on- Aryan tribes to tliu HindA Law in Huft'u Vadtvj c 71 &Ah<x Tivar v. 
Dora Smyha Tecar, I* L S. 3 Mad. at p* S00. 

(frj fitra'nge* El- FI. L\, 4th erl. f p. 318 Prefaca k> Treatises on 
Inhejrifcauqe, Stokes's H. L. B./p. 173. 


[c) Digest XL CCXXH, 
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ml 5. The Dattakanii rrmrnga of Nandapandi ta imd 
jj&ttakachaiHlriko of [Devnmlabhatba] Kubera, (a) 

6. The Nirnayasindliu of Kama] 6knra, 

7 and 8. The Dharniasiiidlm of Kft&nHha Upftdhy&ya 
and tho Samskarakansbubfoa of Anantodcva, 


9, and lastly, in certain cases the DlmrmaHaatras* or the 
Sruritia and Upaararitis, which are considered to bo 
RisiiivAhyiii^ * sayings of the sages/ together with 
tteir commentaries. These results have been corro- 
berated by the concurrent testimony of those Law 
Officers and Pandits whom we have had an oppor¬ 
tunity of consulting, 


2. The relative position of those works to each other may 
bo described as follows:—In tho Marftthfi country and in 
Northern Klmvra tho doctrines of tho MiLakuhadt are para¬ 
mount ; the Yyavahuraumydklia, the Yiramibrodaya and tho 
rest aro to be used as secondary authorities only. They serve 
to illustrate the MBfikshara and to supplement it. But they 
may be followed so far only as their doctrines do not stand 
in opposition to the express precepts or to tho general 
principles of the Mit&kaharS. (I) Among the secondary 
authorities the Yyavah a hi w ayf ik ha take3 procedonco of tho 
Vi rami trod ay a, (c) The IlattakamiiuftiftsfL and the Dattnka- 


O) Bern Saheh Y. N. Manrilikj Yyavah4mmayQkha and Y&jg, 
IntroiL* p. Ixsdi.j is right in objecting bo Mr. Sttihar lamPs conjec¬ 
ture, which attributes tho authorship of the Battakachandriki to 
Dovarutabhatta. 

(&) See Thti Collector of Madura v. Maoloo Rumalmga Saffowpathy, 
J2, M, I- A. 438 ; Ndmy&n Btihdii v. jftfctd McmoKar, 7 Bom. ll.G.R. 
107, 169, A*C. J ; Kriuhndjl VtyanJcatesh v, Pdn-durang, 12 Ibid, 6 5j 
HAM v. Covind valtt-d Tcjd, lu* L. R. 1 Bom, 100; Lakshmieft Dddd 
KdJk v. Rmii-handm 'D&&& Ndih, o05 8. C, ia appeal to P. C; D, E. 7 
I. A. at p. 101 i R&mliQQiMW v. Vmmm\ 1 Borr. By 460. 

(c) S&g Colobrooko’s Introduction to Treatises on Inh,, Stokers H. 
L B. 173V 176, 178^ Qnfhari hall Y . The Reaped Govt t 12 M, I. A, 
046. 
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’bmrti5rjka J the latter loss than the former, are supplementary 
a u fch orities on th e law o f ado pti on * Their o pi n i ofi s, ho wove r, 
aro not considered of so g reat importance, but that they may 
bo set aside on general grounds, in enso thoy are opposed to 
the doctrines of the YyavabArarmiyhkha or of the Pharauv 
sindiiu and JSfimayasiudhu. The two latter works and the 
Sruhskftrakmisfcuhlia,, occupy an almost equal position in re¬ 
gard to questions on ceremonies and penances. Thoy are 
mere frequently nonsuited by the Sdstris of the Manttba 
country than the Mayftkbas, which refer to the same portions 
of the Diuirma. Among thesu throe, the hdrrtayuaimihu is 
held iu the greatest esteem. 


All points of law, which may he left undecided by the 
works mentioned, may be settled according to passages from 
the fiumfciB or Dhurmas&atras, or even from the Puranas, 
The latter have less authority than the former, and. may 
be overruled by them, (a) In case of a conflict between 
the rules of the Smritis either may be followed, as reason¬ 
ing on principles of equity (yuktmehara) shall deeido tho 
solution, (h) 


Tho law of Gujurftt in. some cases, it seems, alters the 
order of the authorities and places the Vyavaharamayukha 
before the Mitaksk&rA As an instance may l>e quoted the 
case of a sister's snccessiou. to her brother's estate* imme¬ 
diately after the paternal grandmother, which, in accordance; 
with the Maytikha, is allowed in GujarAfe. How far pre¬ 
cisely this preference of the Miyhkha goeis is a matter of 
some doubt, to be cleared up by judicial determination. ® 


(r7.) Tyilsa I. 4* u Where u oonfliot between the Smli, Smriti 
and pLirftiiaa appears, the of the $ruti is tho norm; but in case 
of a oonhiot between the (latter) two f fcho Smpti is preferable*'* 

(&) See MuiXs Sanskrit Texts, it,* ltJ5| and ILL, 179, Ac. 

(c) Ejcc below ; B, I* In trod ,, sect, 4, B* (7); introdut tory to marks 
to Ob. IX, sect. 111. A. 1, > the case of Yljayarmujam V. LaJcmmun, 
8 Bom buy IL C. E. 244 O, C. J,; Lalubhii v, MunfoivtLrbait I- I- R. 
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^ Th e'fiy&t of these authori fckss , the M iUikflharft 9 (a) m fhe 
famous commentary of TifnanesVarH, on the Institutes of 




2 Bora. 3B8- U It. 7. L A. 212; S. A, Noi 158 d 1870, decided on 
Mardi 27, 1&7L Bom, 3* 'C, printed Judgments File for lft?L 

Rao Saheb V, N* Mnndlik (In tic cl, to Yyavnlidraiaa^dfeli& and 
Yfijnavalkya, ,p. !J hm found fault with the above statement. of the 
sources of fcho Hi mill Law in Bombay, and of their velntive importance* 
.He thinks that the editors of the Digeyfc consider the Mit&kshuril* the 
UVlayftkha and the Niruayasindhu the only recognised official guides 
for settling the Hiadtl law, and adds that this opinion is a grave error. 
The censure however rests cm an entire misapprehension of the views 
entertain ed In the fi rat tvv o edit ions of th is work, the <jj fmrmaM dm.* 

and their Qommmtaries have been mentioned as the ninth division 
of the sources of the law (as administered iti Bombay), and in the 
arapliticautm uf that passage the PurthtcMt likewise, have been named. 
What the editors have stated and Mill hold, i that the night works, 
onuinemted by name t hold the liist rank among the legal works, 
it^d in Bombay, and Mini their doctrines cannot be eet aeido lightly 
in favour of conflicting opinions of ether authors, however nmeb 
the latter may please individual taste. The editors* have further 
pointed out that the numerous omissions in the standard worker may 
be supplied by information, derived from the M of the authors of 
Sniritisj whether these be contained in complete original treatises* 
(Sfltrus or DharmasSstras), or in qu Nation a give?* by the medieval 
STibnndhak&raSj and by reasoning m principles of equity. In accord" 
unce with these principles, they have in the notes on the eases p 
IVeel) drawn on pn!dished and unpublished legal works, not contained 
in their list, in order to elucidate points loft undecided or doubtful 
hi the MitSkshai^ May^kfra, &c But it did not outer into their plan 
to give# review of the medieval literature mi Rliarms or on Yyava- 
hdra, and without auch a review no useful purpose, they thought, 
could be ser ved by printing a mere list of authors* names and of titles, 
TV XUq Suheb has given such a list, at pp. lx, and lix. of hi^ Intro¬ 
duction, but one drawn up with so little mgurd to system that fn 
some instapi^6 the seme works are mite vert under two names*, and 
tmiises on uacrjtSdes, astrology, astronomy and philosophy, nay 
poetical and story-books are placed side by side with works oil bite 
civil and icLigious law. The list, given at pp, JxviLL und tiff,. 


(«J The propqv title of tho work, which however is used in the 
Mgj|l only* ia Kijiiiuitakiher^tEkai. 
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The latter work, which 
ficution of u Dharmnsfltra, Le.> of a sot of apliommg on 
!Dh arm a b el on *-5 11 g to the Wfa ite Taj ur ye da, ( a ) coiitam s about 
a thousand verguia divided into throe chapters (kdndafi) which 
treat respectively of ( the rule of conduct J (fteli&ra), of civil 
and criminal law (vyavaham), and of penances (pr&yaschitta). 
As may be inferred from the a mall extent of Y &j nnvalky a's 

which is skated to have been compiled from answers of By at, rfs, 
contains several double ami inaccurate entries, (such as Mir^kahara 
and YijnAncsv&ift, Sarvamaytikhn, = all the M&yOkhaa and the sepa¬ 
rate titles of the twelve Mayftkkas, such as M&dhava, BmakaroMyotar, 
&c.« where specifications are required* Xt is incomplete oho, as the 
Jiao Baheh himself Imspefets, and appears to liave been made lip 
exclusively by Konkanasthu and Dtsaatbu Pandifca, Much fuller 
information on the legal book s, con suited by the Bombay PaAtRfe 
may be obtained from Dr, Bidder^ Catalogues of MSS* from 
Gujor&th (fuse. III., p. 67 scq.) and Div Kiel horn's Catalogue of MBS. 
from the Southern MardthA Country, As regards the comparative 
estimation iu which the books, contained hi the Bao Balieb’s list, are 
held, no information is given—an ormaeioti which makes it n I most 
valueless IWthe purple whidf it is intended to serve. The bict that 
n good many other books besides those enumerated m the Digest ate 
ecus Lilted, t, c.| occasionally referred to by Pandits, proves nothing 
against the opinion advanced by the editors that the eight works, 
named above, arc the standard authorities, nor do the Rao Snhcl/s 
remarks on the Ahtakshara ip, lxxl ) disprove its preeminence, 
far as questions of the Civil Law are concerned. His did mi 
that there is nothing remarkable about the book is centre verted by 
the view of the responsible Court Sastrit as pointed out iu Knshndji 
x Vtyt&jikafath V. I?&mki!rQ,ntf f 12 Bom, H; C. R. 65, and fu Lallubhdi 
HiiptsbfiS v. Ndnkui;<\rt>ni, I. L. R. 2 Bo, S. f ftfcpp, 413, 445, and of jin any 
excellent native authormbs, ns well as by the respectful treatment 
accorded to YijffM&yogm, in the best native conipiiatloua of the 
I6th and 17th centuries. His remark that the works of KamalsL 
kam, MAdhaya. "N it rAy ana aud other Bhabtas are in or 3 frequently 
consulted than the Mh&kshurii is true. But th© reason of this is 
that, under British rule, with its organised judiciary* Pandits urc 
consulted by the people net on civil law, but cm vow*, penances, 
ceremonies, and other matters of the religious law on wbiuh sub¬ 
jects the bodies; named by him, give fuller in forma turn than the 
MitAkshani, 

(a) f below. 


probably m a veersi- 




AUTHORITIES ON WRITTEN LAW, 

this au tli nr givfi S3 fragment ary rnbsi otffly, whicli neither 
exhaust their subject, nor are In every ease easily intelligible, 
Vijuamrivam remedies the defects of Ms original, not only 
by full verbal - mterpretaliona, but also by adding long discus- 
feionb on doubtful points, and by illustrating and developing 
Tajnavalkya ’s and his own doctrines by quotations from the 
Institutes of other RisMs, For he holds the opinion, which 
is also the generally received one among modern Hindii law¬ 
yers, that the Smritis or various Institutes of Law form one 
body, and nr© intended to supplement each other, (a) But 
this opinion occasionally misleads him, and causes him iii some 
few cases to explain the text of YiVjuAvalkya in a manner 
inconsistent with the rules of sound interpretation, With 
those occasional exceptions, his expositions certainly merit 
the high repute in which they long have stood with the 
learned of tho greater, part of the Indian Peninsula. The 

I/O V^nfthesvura pjp in Ms corrmientary on Yftjfi&vaikya L fj, 1 
which contains an enumeration of certain an thorn of Surplus, (Kit. 
Adnvt'ah, Un 15, BftbQUlro’a edition of Saidavat IddtJ) * 

“ Tho meaning (of this verse, I* 6,) is that tho Institutes of Law 
composed by YAjnavalkya ought to bo studied, Tho eruinitautlou 
"of authors of Siufitis given m this verse) 3s Tiofc Intended to be 
oxiiftustivo, but merely to give examples, Thuruforc (^his verse) does 
not exclude (the works of) Bnudh&yaim and others (who are not 
men tinned) from tho fnetitntoH of Ltnw; ns each of these (Smrifcis) 
possesses authority, the points left doubtful (by one i may be decided 
according to otbora. If pne set Of Imtitiites contradicts the other, 
then, there Is an option."—SeeMann ![„ 10,14 j XII. 105,100 ; VyaV> 
May, oh. I, pi, 12; CnL V. 1%, sect, 7, 424 ; Mifc. in 1 Muon* H. L. 18SL 
jVloir $ Sanskrit Texts IL, 1('5 ; III., 17D P ss. a and to the applications 
of the texts, Bhyah jRinn Bingh v. Bht/ah Upar Sitipk, 18 M. I A. 

■ I'dOj and Collector of Mi(wijtjrw v. J\(toptoo ly-ttnalinga Sfithupatliu, 13. 
M. I. A , at p 4Dh. 

Tfio Bind A commentators always endeavour, even at tho coat 
of much fe trailling, to extract consistent rules from texts which they 
regard as equally above human e&wmra “comma d’aprfts la methodo 
dea il font quo los textea sweat raison lorsqu’iis rrn piesoinojit 

aucun iscria See GoLlsGieher 4 ‘ On the Defiol^Udesdn tho Adminis¬ 
tration of the Hindu Law/' p. 2. 
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atuljimpl ideations, added by Yijnanesivara to his 
explanation of Yaj fiLivalkya^s text, make the HitiikaharA 
rather a new and original work, baaed on Yiljn&vulkya than 
a more gloss, and one more lit to soi*yo a& a code of law than 
the original. Bub uxtenaive as the Hi£Akgh&v&. is, it does nob 
provide for all the oases arising, and, if used alone, would 
often leave the lawyer without; guidance for )m decision. 


Bogardingtbe life and tiihes of YijMues vara little is known, 
Keeent discoveries, however, make it possible to (ix his 
date with greater certainty than could be done formerly* 
Mr, Golebroeke (a) placed Yijm\nosvara betweenaftO—IU^O 
a* o., because, on the one hand, he is said to have belonged 
to au order of ascetics founded by Saiikar&cMrya, who lived 
in the 8th century A, d,, and because, on the other hand, 
Yisveavara, the oldest commentator, flourished iu tho 
14th century of the Christian era. Ho adds that if the Dim- 
rosvam, (l>) f- the lord of DhaT§| quoted in the Miblksbava 
is the same as the famous Bhojaraja, king of DhurA, the re¬ 
moter limit of Yijnariesyara’s age wilt be contracted by more 
than a century. In Favour of Mr* (jolebrooke^s latter state¬ 
ment, JCatnalakaiVs testimony may bo adduced, who in the 
Vivudat:lndava (succession of a widow) ascribes the same 
opinion, to Bhojar&ja, which tho Mltukshar& attributes to 
BMrasvara ( the lord of DMia). 

A nmch better means for settling the date of Yij mines vara 
is, however, furnished by some verses, which are found at 
the end of the. Mit&kslmrd in some of the oldest MSS, (r) and 
in the Bombay lithographed edition, and which ware appa¬ 
rently not unknown to Mr* Colebrooke, (of) 


(«} Stokes's Hiudl Law Books, p. 178. 

(It) Stiti e. 7., Col Mit* II. ht 8 (Stokes, p, 429). 

(c) Tho MS. of the Govt, of Bombay* tinted Salta Sftiiiy&t 138!?* 
Dr. BMA Mji MS. and Inch OtT, 35To. WO, dated Vikmma Sadivat, 
18S5, 

(d) Stokes, p> 178, 





AirracmmEf; os written law. 


There wo read versew 4 and G (c&) ;— 

4. $ There has not been, nor is nor will be on earth a 
oityj oompamhlG to IvalyAnapurfl * no king has been seen or 
heard of, who is comparable to the illustrious Vilcramanka; 
nothing else that, exists? in this k&Ipa btiara compariflOTi with 
the fc&raect Yijnd ties vara , May these three who resemble 
(throe) kaipa-creepers, be endowed with stability,* 1 

6. Up to the bridge of famous (Rkria), the best of the 
scions of EaghtTs race, up to the lord of mountains, up to the 
western ocean, whose waves are raised by shoals of nimble 
fish oh j and up to the eastern ocean, may the lord Vikramft- 
ditya protect this world, as long as moon and stars endure* 3J 

Vijmlnekvara lived, therefore, in a city called Kaly&napura, 
under a king named Vikr&maditya or YikraimVuka* As the 
learned Pandit, by speaking of Ins opponents as * the North- 
emera' shows (?>) that he was an in habitant of Southern India, 
it cannot be doubtful that the Kalyauapura named by him is 
the ancient town in the NbAin's dominions* which from tint 
10th to the 14th century was the seat of the restored 
Chalukya dynasty, (c) This identification is supported by 
the consideration that Kalyana in the Bekhan, is the only 
town of that name, where princes, called Vikram&dtfcya, arc 
known to have ruled* One of these, Yikramflditya-Ka- 
livikrama-Parmftdirflya, boro also, according to the testi¬ 
mony of his chief Pandit and panegyrist. Bill]ana, the not 


(a) Jomm. Bo> Br. Key, As, Sue, LX. S pp. 134-138, and lsjiv— 
Ixxvi, The recovery of the Vikmmftnkadcvacb&rifca makes it 
probable that Yikramft nk o pamnhj not Yikraralrkopanaah, is fclia cor¬ 
rect rending in verse k The statemenii made at the end of the article, 
t hat the concluding versos belong not to VjjS&neivara, but to some 
copyist, is no longer safe. Recent researches show that most if not 
all San^kf it authors appended to their works statements regard¬ 
ing their own private affairs, which frequently arc not in harmony 
With our notions of modesty. 

(A) See Journ. Bo. Rt As Soc, IX +j p. lxxv. 

(c) Regarding the GMlukya dynasty, $ee Sir W* hUJiott, Journ, 
Bengal Ri\ As. Sue. 1Y.> p. 4. 




““Wlty. 
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cftijjrihoti appellation, Yikrainftuka. (a) Ho Appears to bn 
tlifc prince immod as YijnAn&Avaipt’s contemporary. His reign 
fa) )[i| accord tag l;o Lis inscription is between the ytta| 1076 — 
1127 a.d. Hence it may be inferred that Vijiiam-wrote 
in the latter half of the eleventh centm.v, n ccmelmuon which 
agrees well enough with his quoting Bhoja of wIlo 

flourished in the first half of the same cent ary. {/>) It may 
Vie added that VijmmoBmra ceritmdy was an ascetic, bunt use 
he receives the title paremain misapurivrajakackIry a* By 
sect he m\$ a Vahbimva, His father’s name was Padmana- 
bha-bhattu arid belonged to the Hliilradvilja gotm. The 
ribs cm very tkrit Yijfiauesvatra was an inhabitant of Kidjanu in 
the Dekhau, and a con temp or ary* if not a protege, of the 
most powerful king whom the restored ChMnkya dynasty 
produced, explains why his bonk was adopted m the standard 
work in Western and Southern India, &ud even hi the valley 
of the Ganges, 

The explanation of the Mitfikslmra is facilitated by two 
Sanskrit commentaries the above-mentioned Subodbiru of 
Visycsvftr&bhafcta and the Lakshmlvyftkhyfluu, commonly 
called Bukmhhattatlkft, the work of a lady, I/aksiuuidev 
whp took the noiii de plume Balambhatfca, (c) Visvesvar^w 
comment explains selected passages Only* while LuNsbmidevl 
gives a full mid continuous Verbal interpi'etatibn of the 
JV I i t a k sh a r £L aoc o Cnpan io d by long thy disc u sei o ns, Sh o gone- 
rally advocates latitudinal'inn views, and gives tho widest 
i u his rp iiotatiori passi hie to cvery term of Y ajn lwu l k ya. 

Instances of tins tendency may be seen in the quotations 
given below. Her opinions arc hold in comparatively small 
esteem^ and arc hardly ever brought forward by the Sftgfcris, 
i f unsupported by other authorities. 


(«) St?ii V .iki'atuftukudovacharita of Bilhuna, pas^m. 

(/j) Sec. Indian Antiquary, VI r> p. y0, aeq. 

(c) See Colcbrociko fjtok&hfe II. L., p. 177, Aufreuht, Oafctd, Ovf, 
MSS. p, F. 13, Hall Contribution towards Eiul Bib! p, IV > 
Tho correct form of Luk^limidovi^ family mono is Puj/nt/a^de. 

a it 






AL J TH01UTIES ON WEIl'l'ES' JiAW, 




TffQ dih&t works, the VirainUrodaya and the Y:\jnavallcya- 
d i m v m a f ban dim, ft commentary ou Yajfiavulkya, by 

A]mr&dit. yadeva, or Apararka, also give groat assistance for 
the expla cation of the Mit4kahar;L A bo Tit the form or 
more will be said below* As regards ApimYrWs bulky 
work, it must be noted that Mr. Colebrooke recognised its 
importance, and frequently quoted it, («) If Ins example 
lias not been followed in the first edition ot this 
work, the sole reason was that no MSS* were then 
procurable in Bombay* The Nibatidha is now accessible 
in several copies, and lias been used to elucidate several 
important points. Apar&rka or Aparudityadeva belonged to 
tiio Kcmkana branch of the princely house of the Si la ms, or 
£hhVbaras, who had their seat at Puri, and held the Kohkana 
as well as the adjacent parts of the Do khan as feudatories, 
first of the Rdthors of MunyaWkfeta-M&lkhot # and later of the 
CMlukyris of Kalyupa. lie reigned and wrote between 
1140 — 1186 A* D*, shortly after Yij m nesvnra’s times * (6) His, 
doctrines closely res enable those of his illustrious predecessor* 
several passages of his work look dice amplifications of 
TijMtteHvaWs dicta, and are of great value for the correct 
interpretation of the MitAkshara* It is, however, difficult 
to say whether Aparfirka in these eases actually used the 
Hitkshar&j or whether both drew from a common source. 
Besides the native commentaries and K ibamlkns, there is 
the excellent translation of the Mtt&kflharft on Inheritance, 
by Colebrooke,^) which has always been made use of in trans¬ 
lating the authorities appended to the YyavastMs. In some 
places we have been compelled to dissent from Oolebrooke; 


(a) Stokers Hindu Law Books, p. 177, and Tran elation of the Mit, 
on Inin, 

(h) 6m iToitru. Bo, Bn As. Roc,, Yoh XIL Ilaport onKaimlr* p* 52. 
(c) Two treatises on tho Hindi! Law of Inheritance, translated by 
XI, T Colebrooko, Calcutta, 3S10, %%0\ Beprmtcd in Wh, Stokes's 
WmM Law Books, Madras, 1865, and by Gimh ChtuidmTai kalaakar, 
Calcutta, 1870, 





but we are persuaded that in nearly all these instances 
0 debrook a bad different readings of the test before him* 

The iirsti part of Hie Yyavali^rakfiijda of the M itkashara lias 
been translated by W. H* Mucnaghfceu. The edition of the 
Sanskrit text of the Mit&ksharft used for the [Digest is that 
issued by Bubur&m, Sam vat 1869* 

.4, The Vyayahivamayrdcha is the sixth M&yflkha or ‘ray* ' ^ 
of the 33bi&gavnata-bhidcar % l, f tko sue/ composed (with the 
permission of, and dedicated to, king Bhagavantadeva,) by 
Nilaknuthabhatta. The IJMskara, which consists of twelve 
f j?iiyu 1 or division forms an encyclopedia of the sacred law 
and ethics of the H in this, It contains :•— 

1 * The Sam aka ram ay hkh a > on the sacraments. 

2. The Achhramayftkha, on the rule of conduct. 

5. The Saraayamayilkha, on times for festivals and reli¬ 
gious rites. 

4, The Sraddkama yfikha, on funeral oblations. 

5* The Nlbimayuldia, on polity* 

6. The VyavaMvamayfikhaj on Civil and Criminal Law. 

7 The Ddnamayukha, on religious gifts. 

8. The Utsargamayakhaj on the dedication of tanks, 

wells, &c\ 

fk The Pratishfch&iqaayftkha, on the consecration, of tem¬ 
ples and idols. 

10. The Prilyaschittamayuklm, on penances. 

11. The SuddhimayLlkha, on purification* 

12. The Saatjmaydkha, on averting evil omens.(a) 

Tho Vvavab&ramayfikhiL, which has tbo greatest interest 

(*; Sec ftovr&datle in Sfcokes-ja H, L. B* t p. 8. The aorafttuctis of 
the order in winch the books are enumerated is pro veil by the in¬ 
troductory versos of cut oh Maytikha, svhere Lho immediately preceding 
one \w always mentioned, ad well tm by the longer introduction to one 
of tho MSS of the ’Nitirauyftkha. 





AUTHOErrms on vtarmH law. 

Tor the student of Hind ft law, is, like nil the other divisions of 
tho Tilingknraj a compilation hast'd on texts from ancient 
Sh iritis, and interspersed with explanations, hoik original at id 
bdHrowod from other writ ora on law- It treats of legal 
procedure, of evidence, and of all the eighteen titles known 
to II 311 dll law, wjhfchj however, are uiqyiuged iu a peculiar 
m an t j er d i fie rin g fro m the sjm tew a of other Pa ini its. Ink lb 
docEuines Nilakhantha follows principally the Mitnkshma. 
and the Mad;t,narafen& of M&dana&imhadeva.(tT ) 3 sometimes 
prefemijg the latter to tho formeiv Prom a comparison of the 
portions on inlieritaBco of the May u ldm and Mu dunam turn, 
it would seem that Nflakautha sonmtimes even borrowed 
opinions from Madam* without acknowlodgmont, Some 
passagei of the Mayftkka, the diacusaioil on the validity 
of certain adoptions, are abstracts of sections of the Dvnb 
tanirnaya^ a work by Sankara, tho f&theyof Ndnkaiitha, 
and are not intelligible without tho latter work* (5) 

Of NUakimtha^ life nml times some account has been 
give u by Borradaile. {c) Accord!tig to him, tttat Pand ifc was 
of DaAa$tlia-Mahiruskfcra descent and bom in Benares. Bo 
lived, as one of liis descendants, Harabkutua KMfkar, told 
Captain Bobortfion, the Collector of Puna, upwards of two 
1 1 n n < Ired ye ars ago, L o ., about 1 SO 0, si xtee 11 gon era I i o n s 
lia v i pjjj pas md since b is time. 0 th t >r P 11 m Pan tl i is ga vt r i t ;16 

their opinion chat I^Llakantlia'B works came into gen oral ubo 
about the year 1700, or 125 years J^ifbre BoiTaikiile wrote, (d) 

(m This author compiled an encyclopedia, siniilit!' to that of 
'Ni':i.kfft!tb?L, the twelve TJddycitas- Th*> work, commonly civUod Mn- 
dMiinianta, heaiv*. nlxo tho title Yyavalulradilyota* 

(h) Stokes's Hindu L. B., p, 58, seq.; Hay , chap* IY-, sect. V., bs. 

1—h 

(e) Stokers IT. L. B., p. 7, seq. 

(c/) The (.!f>rrect.i]esH of the in for ran bon given to Borvadailc in now 
ntietitod. liy the paper of Ptefia&Bor Wii translated in the 

Ini md to 11a o Sakeb V r . N, Mandfife/s YynvuliaramayLTfkka* p. lx sty. 
For it appears that NtlafcauEha was the grandson of Nat'fiyana- 
bbafjjn, wlio wrote in Siika Saikvat or 1535 a, ji 
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fulle adduces also tho statement made at the end of 
some iSFSS* of tho Vyavalmramayi'ddiaj that Nllakaiybha. 
lived, whilst eom posing the iSMskara ? no dor the protection 
of Bhagavimtadeva, or Yucjdhasflr** a K&jpnt chief of the 
b'angara tribe, who ruled over tho town of Bharoha, mm the 
confluence of tho Ohambol and of tho Jnnma, A possible 
doubt as to whether the passage containing these notes 
is govmitiQ and its contents trustworthy, is removed 
by the fact that many copies of tho gp&ddha, SafhsKlm 
and >Ttdmavrtkhas likewise contain tho si/dement that 
Jvi tlakanthn-bhattu, son of iSa.nkara-bkatta, and gram bon of 
Ts fu nyaimsih i, was ordered by Bhagavantadevf^ n king of the 
Bangttpa dynasty, to compose the Bhiiskara. Some copies of 
tho Nitimayhkhaand of t he Vyavnfiu.rainay ftklia enumerate also 
n i rx e t ee n or t w en ty an ces t or s of B hagava ntudev a - { rt ) At t h q 
same time the author calls himself there BakshiinUyavatamsa 
r of Uc.'khtoi descent/ and thus confirms the report of the 
Vmm Brahmins. The edition of the Sanskrit text of the 
Yyavaharamayfikha used for tlie Digest is the oblong 4 
Bom bay edition of J H 2d. The translation of tho passage! 
from the Mayktha quoted in the Digest haa been taken from 
Btii radaile’s translation. This work, though in general of 
great service, is frequently inaccurate. Some passages of 
the text have been misunderstood, and others are not dourly 
rendered. Where this occurs in tlio passages quoted, the 
correct translation has bvm added in a note, (b) 

5- The Yi rami today a is a compilation by Mdramhnu 


which consists of two Km das an AcMra&nd on VyavuMra.(h) 


Yfmmii 


(o) Sc*- Aufrecht, Qxt Oat., pp. 330*81. His list does not quite 
ngreo with that given in the 1st edition ot the Digest. The text of 
tho versus is so corrupt that it cannot be settled without a collation 
of Fresh and more ancient copies* 

(A) The tmn«lftt*on of Hue Sahob V. If. Mamjlik, published in 
Bombay, IS 80, is, though in some respects better than Bormdiyte^, not 
ftntK|Jently accurate to warrant its adoption in the place o.P the old one, 
(r j This would not boa matter of surprised! a third kauda on 
pc-nances (pr%a£chitta) were found. But hitherto only two nave 
become known. 
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’Vhi}. latter is written nearly in the same manner ns the Tisyfl- 
khi. But Mifn'amiarn adheres more closely to [lie AKtakshuiA 
tlmu any other winter orf law. Ho froquofitly quotes jts very 
words $ to which ho adds further explanations and para¬ 
phrases* At the satpe time ho enters on lengthy discussions 
regarding the opinions advocated by JimAtavahana, 
IhigTmnaqdana, and the SmriticliandrUc^. Occasionally he 
goes beyond or dissents from the doctrines of thoMilaksharS. 
la the Vyavahamkftndn (a) which has boonpublifdiod, Mitra- 
mi^ra says that ha was the son of Parana riima and grandson 
of llamsapapdifca, ami tha t ho composed his work by order 
of king Vimsonha, who, according to the last stun aa of tho 
hook, was the son of MadhEikumsiiha, The beginning of tlio 
unpublished MhirukSnda giyes a fuller account of the 
ancestors ot Mi tram is rafs patron, among whom, Medinlmalla, 
Arjuna, MahkhiVna, Prafcaparudm, and Madhukara are 
emtmorntod, Besides, it is stated that those kings were 
Buu delfts* (b) This last remark makes it possible to identify ' 
the author's par,rom 

Yirasunha is nobody ol^o but the well-known Blrsinh Deo 
of Orchhft> who murdered A. bill Fail the minister of Akb&r, 
and author of the Aym-Akbari.{c) This chief, who was 
violently persecuted by Akbur for the assassination of his 
ininiitbr, was also a contemporary of Jehmigir and Shah 
JoMn* The Vir&mitrodayu, therefore, must have been 
written in the first half of the 1 7ck centnrv, or a littlo 
later than we had placed it according to internal evidence hi 
the first edition of this work. The references in the Digest 
are to the quarto edition published by Chhjamaui at KJmlu 
ropura, f 815, A careful translation of the part of the Vlra- 
iniErodaya relating to inheritance has been published,, 


(a) YiramitToduy^ |k>ka 2. 

0) ■Viramitrodayn, Tad, Off. No. 930, alphas 1—37, 

(c) $ee Gnaettecr North* We^t Provinces, 1 ., pp, 21 - 28 , where Bir* 
^tirhla^a pedigree, wpieb PAgptly corresponds with Mitfamiira’p 
gtnieaicgy of Vira&iiftho-, has b&cn given, ^ 
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by the text, by Mr* GolApchautlra Sarkar feMri, 

Calcutta 1879, 

6, The next two authorities, the Dattahari}i mhosi 

* _ ' . - Tulfiaa n.ci.ti 

and DaE fcakachundrikA, do not call for any remark here, aw 
thoy have little importance for the. law of inheritance, The 
discission of them belongs to tlie law of adoption. 


7. The Nirnayaaindha of Kamuhikara, called also Kir- 
nayakamalftkara, consists of three paricbhedas, or chapters. 
The first and second contain the kalauimaya, i.e* the divi- 
sioo of time, the days and seasons for religious rites, eclipses 
of ’the mm and moon, and their influence on ceremo¬ 
nies, &o< The third chapter is divided into three prakaranas 
or soot ions. Tito tirst of those treats of the sacraments 
or initiatory ceremonies, the second of' funeral oblations, 
and the third of impurity, of the duties of SamnyAsSa 
and other miscellaneous topics of the sacred law. The book 
Is a compilation of the opinions of ancient and modem 
astronomers, astrologers, and authors on sacred law, from 
whose works it gives copious quotations. The passages quoted 
aro frequently illustrated by KamalAkara's own comments, 
and occasionally lengthy discussions are added on points 
upon which his predecessors soom to him to have been at 
fault. KaumlAkara himself tells ns that in the first and 
second chapters lie chiefly followed M&dli&yata E Alamrnaya 
and the section, of HemAdri*& work which treats of Times,(«) 
His learning is esteemed very highly iu Western India, 
especially among the hfav&tk&Sj and tlio Nirmyasmdhu is 
more rolled upon in deciding questions about religious core- 
monies and rites than any other book. 


In the introductory and in the concluding -siokas of the 
NirpayasimlhiTi Kainalaknra informs us that lie was the son 
of B&inakrislum, the grandson of Bhafcta NArfesnasArij 
and the great grandson of Earned vara. Ifo also named 
Ills mother kb ml, his aister GangA, and bis elder brother 


(e) N iruayanndl j u L 7 * 





;U?TaoRmi)s ftto ttiitrto r.Aw. 


Dmukimt, the author of the tlddyohis. (ft) Hi@ literary acti * 
y i ty w as v eiy e x to u s iva Ho w ro to, td ho, the V i viUlatun dn vu ? 
® compendium of the civil and criminal law, baaed on the 
Mit&fcsbatH, a large digest of the sacred law, called D&irum- 
tnfctva-IIamalilk&m, divided into 10 sections : 1, vmta, on 
vowa; 2j dana, on gifts; B s karmavipftkti, on the results of 
virtue attd^iji h\ future births j 4 } tanti, on avorfeiug civil 
omens ; \ jSirUg on pious works ; 6, 6 charts on the rule 
of conduct ; 7? vyavahfira, ou legal proceedings; 8, pra- 
ynadiitta, oa penances j % sfldradiiarma, ou the duties of 
'S&dras j 10j tirtha, on pilgrimages, The several parts are 
frequently found separate, and many are known by tluvtitles 
Mdrafcainalftfc&ra, d freak amulakar ft, &c, KamalAkam, lunlier> 
composed a large work on astro no my 5 t he mddhfmtufcattva* 
vivckusindbu and other treatises, (h) Ho hirnself gives his 
date at the cud of the jNTimaycamdhn, whore he says that the 
work was finished in Vikraraa Spin vat 16(13 or 1611—J2 
a. », The edition of-the Kinmyasuidhu, used for the Digest* 
is that issued by Yitthal BakhargUp, Shka 1779, at Puna, 

8. The BumtdvfualoH^iuldia ofitluanUi.d&vaj son of Apndeva, 
or on o’of the numerous'do mpilationa ^eating of the six toon 
sacraments and kindred matters. It is said to belong to the 
same time tm the Nimayasiiidliu. V \ 

f " ", *v "* I 

The author (c) compiled a good many other treatises on 
pMIttaophical subjects* a Bmntikaustublaa and a Dutt&k&u- 
stubha on tbelaw of adoption.(d) The edition referred to in 


[(f) Compare also Professor Bal paper in Kao Sftheb 

Mjsiullikk YyavAh&ramayttkha, Ac. pp. lx;cv .—vn 
(A) fe Bftjoiidr&tftl Mtfcra, Bikaner Catalogue,'pp, 499, 50-k'—Hail, 
Index’ of Indian Philosophical Systems, pp, 177* 1^3, whore the date 
js, however, given wrongly. The litter is expressed by words : yag.it 
(8), fitu (S)i bhh (1), m3 to gatsbilo n^rapativikmmato. The socotid 
jugate has, as is frequently required in dates, lobe read twice, 

(e?) The anther-a patron was u certain E&jfl Ohafl^adova BaM- 
dui% about whom nothing further ia known. 

(rf) Compare F. Iv Hall l. c., p. ( e% 145, 1S($’ 100, 101, am ] 
particularly p, 185, Bnjendralul Mika, Bikaner Catalogue, p. 406. 




is the fine printed nt Bapfi Saditeiv's Prestfl, 
-Bombay! 1862 , 


1>. The DharmuBindhu. or Plmmiasiudli ustim, by Eftslo?*- _ pivuwfr. 
t-h&,{a) son of Ammktdova, is n very modern book of the same 
cl es of i pi t on as the N i may asi n & ha. J 1 ho an tl 1 qi| accord i n g to 
the Pandits, was a native of Paudnrpur, and died about ferny 
or fifty years ago* 

10* Tho word SmvEti means literally t recollection /.ami is Simula, 
used to denote n work or the whole body M wisrfcs, ( h) in which 
the BkjliiS or sages of ani^jtdty, to whose mental eyes 
tho Vedas were revealed, sot down thetr i-et$lectu*m regard¬ 
ing tho performance of sacrifices, initiatory and daily riles, 
and the duty of man in general. The aphorisms on Yodio 
sacrifices tSrnnfcaafitrus), the aphorisms on ceremonies for 
which the domestic fire is required (Grihyasnbra&) aud the 
Wprks treating of the duties of men of the various castes 
and orders (Dharmasiltras, Dhafthas^firas> j are all included 
by the term SmritL In the cotnmon parlance of oar daysj 
however, the term has a Inrrower meaning, aud is restricted 

to the last class of works. QC those there o.'cisfc, according to 
_ ^ 

the current tradition, thirty-six, which are divided, at least 
by the Bustvi'a of the present day* into SmritU ami UpuY 
gmt’ifcift, or stippl&rncmtary Smritis. Neither Lho limitation, 
of the number, nor the division is, however, found in tho 
older works on law, such as the Hitiikftslmrft and zhom 
bgoks which contain it, do not always place the sumo works 

(fi) Prof. Cioidafeuck^r i Da the Del iyiu macs in the present Ad- 
miiuiib rat km ot Hindu Luwf App., p. 3*% h mistaken in afcuUng that, 
tho Editors of the Horn buy Digest have in v on Led thy abbruvS irion 
1 DliELrmasindhtt/ Piinditu of tluj MaiAthACoU«tty gmiorftfiy thib 

form, aud tho Law Officers quote the book tinder this title Tbs 
form DliarmiHindlinsarn finds jost os little favour with tlio learned 
of Western India, as tho full title of Vijufthesvat-nW great canmiftiilai \% 

Rijurruch^ksbai4, instead of which tin: abbroFiifrfcion sVhLak&hani, alonu, 
is co Treat. 

{b) Hence tho word s sometimes used in the singular as a 
collective noun and samejLimes in the. plural. 

1 u 
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class, (a) According' to Hind A vlewiS the Smritis 


same 


were mostly composed anil proclaimed by the Hi shift whose 
names they bear. Rut in some cases it is admitted that the 


final arrangement of those works is due to the pupils of the 


first composers, (t) The Hindus are driven to this admission 
by the circumstance that some times the opening versos of the 
Dharmasaatras con tain conversations between the composer 
and other Riskis, stating the occasions on which the works 
were composed. In other cases the Smritis are considered to 
have originally proceeded from gods or divine beings, and 
to have descended from them to Hi slits, who in them turn 
made thorn known among men. Thus the Vishnu Smriti 
is ascribed to Vishnu ■ and Nandapandita in bus commentary 
suggests that it must have been heard by some Eishi who 
brought it into its present shape, Gr, in fcko case of the 
M&nava Dbaram4kstra, it is asserted that Brahaia taught its 
rules to Maniij who proclaimed them to mankind, lint ids 
work was first abridged by Shlrada, and the composition of 
the ]after was again recast, by Sumafi, the son of Ekrigu. (c) 
Rut, as even such S myitis wore proclaimed by men, they 
partake of the hurriau- character, which the Mtmaihsakas 
assign to this Whole class of works, and the great distinc¬ 
tion between them and the revealed texts, the Veda or Si uti 
remains, 

Hindi! tradition is hero, as in most oases where it concerns 
literary history, almost valueless, Firstly, it is certain that 
more than thirty-six Smritis exist at the present time* and 
that formerly a still greater number existed* From fclie quo¬ 
tations and lists given in the Smritis, their commentaries, 

(a) Bomukulp in Stokes's Hindu Law Books, p. i,ncq. 

(ft) Mil, Ach&ro la, 13 . M Some pupil of Y&jnavalkya abridged the 
Dharm&i&strg; com posed by Y&jfuwaTkyn., winch is in the form of 
questions and answers, and promulgated it, just as BhriKC, that 
proclaimed by Mann/* 

(c) See preiace to H&rada, translated by Sir IV. Jones. Institutes 
of JMn-mi, p. xvb (ed. H aught on). 
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kin as and the modern compilations on Dharm& ( as 
well as from tlio MSS* actually preserved} it appears that, 
counting 1 the various redactions of each work, upwards of 
one hundred works of this description must have keen hi 
existence. Their names are : 1, Agni; 2 a, Aiigirus; 36, 
Mndhyama-Aiig,; 2Bfiliat-A hg. (two redactions in 
verse exist, which seem to be different from the treatises 
quoted) j 3, Atri (two redactions exist); 4 , Atroya; 5 a, Apa- 
Btamba (prose, exists) ; 56, Ditto (vorso, exists); 0, Aiukhuna; 

7, Asmara thy a; 8a 3 Aivatayaua (verses exists) ; 86, Brill at- 
A, (verse, exists) * 9a> Usanns (prose, fragment exists) ; 
96, Ditto (verse, exists); 10, Rislmuhbdgu ; 11, Eka; 12, 
Audulomi; 13, Aupajandhani; 14, Kanva (verse, exists); 15, 
Krtpilu (verso, exists); 1G, Kasyapa (prose, exists); I 7a, 
Kflnva; 176, Kfmv&yaria (prose, exists); ISKutj'a; lftr* 
BSty&yana. (verso) ; 196, Ditto (karrrtapradipa, exists) ; 
19c, Vriddlia Katy (verse) ; 20, Ktirshnujim; 21a, Khsyapa ; 
21, Upa-Kasyapa (prose, exists) (c); 22, Kufchumi j 23, 
Kunika; 24, Kutsa; 25, Krislninjiui; 26, Kaundinya; 27, 
Eatttsa; 28, GXrgyu ; 29a, Gautama (prose, exists) ; 29A, 
Ditto (verse, exists); 29r, Ynddha Giant; 80, Clii- 
di?rLLihara; 3J, Chyavaua; 82, Clihfrgdeya; 33, Janmdngni; 
34, Jiitiikarnya; 35, dubtsli ; (6) 36, Datfru ; 37a, Dak si m 
(verse, exists); 876, Ditto (quoted); 88, Djtbkya (verse, 
exists); 89a, Da vain (verso, exists); 396, Ditto (quoted) ; 
40, Dbaumya; 41, IJTachikota ; 42, N&rada (verse, vyava- 
hara-section exists); 43a, Parasara (verse, exists); 436, 
Bn bat Par. ( verse, exists), 44 , Pilraskara; 45, Pitamaha; 46a, * 
Pulastya; 466, Laghu Pul; 47, Pul aha; 48, Paithmasi; 
49, PanshkarasiUii or Piishkarasudi; 50a, Prachetas ; 506, 
Laghrt. Pmdh,; 51, Praj/ipti (verse, exists) ; 52, Budha 
(prose, exists); 53«, Brihaspati (verse, part exists); 536, 
Brihat Brihaspatri ; 54, Randbhynna (prose, exists) ; 55, 
BWadvftja (verse, exists); 56, Ekrigu (said to exist) ; 5 la, 


(a) Burnell, Tanjof C&fc^, p. 124, 
(i) Sometimes spelt Jabilht. 
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ififuTHi (proser, fjuokul} ; 5ftt, Ditto (y^rse, exists); 57c; 

V ndcllm- M.j 57 d f B rib at M.; 53, Mari phi; 5!), MfirkaiifJeva'; 
60j Mamlg&lya; 61a, Tania; (515, fcagiru Y, (terse, exists) ; 
02fi 3 YSjii$ya|^ (verso, exists) ; 626, Vriddha Y. ; 62c, 
■Brih.nfc Y. (exists); 68, £n]|tnki (terse, exists); Cl, Lbhifcft 
(vorsu, exists) ; 65, Eangakskr;-66, Yfttsaj 67a, YumAdha 
(prose, exists) : 67 b t Ditto (verse, exists); i)1c f Ditto 
(verso, exists) ; 67tf, VHdilhu V. ; 67$, Brihnt V. ; 68,. 

V d-'.iliyuyao i; 6 9, Vi tv ktn lira (verse, oxists) j 70a , Ylabuu 
(prose, exists)j 7U6 S Laglm V* (verse, exists); 71, Yyaghm; 
72, VyaghrnpMn (verae, exists); 73#, Vyfcaj. 786, LuRm 
V'y. (vorsej exists) • 73e, Yriddha Vy. j (verse, exist*) ; 7 J#, 
^ajiklm (prose) ; 7 16, Ditto (verse, exists); 74-, JJriliat or 
Yyiddha S, fohidiy versa, exists) ; 75, Sankha, ami Likkita 
(verso, exists); 76, Sakatayana; 77, B&kulya (verse, part 
ox.sts); 73, SaukMyauu (verse* part exists) j 70, Sntyamia; 
So, sandlilya (verse, exists); 81u, SfUtUapa (verse, exists) ; 

8la,- v riddha or By ill at £h (verso, exists); 82a, ftamiaku ■ 
(prose) • 825; Ditto (taVrlka or brfhat, verse, exists) ; 82^, 
Ik I to Yajfifiugn (verse, exists); 83 a, Satijvarta (verse, 
exists); 63 h f Lughu S. ; 84, Sn&yavrata; 85s 8umautu; 86, 
Soma; S7r■*, Hlnta (prose); 87$ r BHlittfc H. (verse, exists); 
87r, Laglm IL (verse, exists) ; 88a, Riraayakosiu {prose, 
exists), (ft) 

Even this list moat likely does not comprise all the an- 
oioni works on DhapQxa., and a more pro true tod search for 


(a) AM those Ssrrkis, to wliUih die word f exiRts' hbjcsoti n tided, 
],avo been ffcjturtly* procured. The reimumkr of the Use in tnado up 
from the nut borides quoted in Wh Stakes’* JUiuIll Law Books, p. 5, 
a.'.iiu (w) in fcho Apastnmhn, Bandhfvyftna* Vhisiiktlm DhiU'imttifrtritKj 
in tho AfiLdhavu P;trAsur;i and other triuUtirn compilations- Owing to 
the loosouQss ortho Hiedu pandits in quoting, it. is upfc alwnyaerrUtin 
if the redactions, culled Vriddha (old) and Uritmt (grant) luidu s para to 
ekUituiice* In some rases tlm Pa mu book h certaiely designated by 
both C'olWtious of 8mriti^ and exbi^t^fi'om tlienb su^h us the 
Cbuttivvixiiluti; Sluitti’idiAntj Kokilft and Sapthr^hi Sinritis have been 
i n ten t ion ally ex d udetl from the above list. 








' fttimTTS, 

accurate investigation of tho modern 
compilations, will, no doubt, enlarge ifc considerably* 

As regards the value of the Hindi! tradition about the 
origin and history pf the Sihritis, the general assertion that 
these works belong to the same clans of writings as the 
Srauta ami GviliyasiHras, and that in many instances they, 
have boon composed by persons who were authors of such 
Sutras, i* { n the mum correct. Bat the tradition k utterly 
untrustworthy in the details regarding the names and times 
of the authors, and the immediate cutises of their composi¬ 
tion, and it neglects to distinguish between tho various 
olassesij into which the Binritis must ho divided* 

It is, of course, impossible for the critic to agree with the 
HEmifi in gonaidormg Vishnu or any other deity of Dho 
Brtthmagio Olympus, nr Mann, the father of man kind, as 
authors of Tlhurmasastrus. But it k, in most cases, also 
highly improbable that tho His Ins, who may be considered 
historical personages, composed the Smritia which boar their 
names* iFor* to take only one argument; it is not to be 
belieyed, that, for instance, Vanish dm ami Yisyamitra, tho 
great rival priests at the court of King Sudns, or Bh&radvaja 
or Samyartrij are the authors of tho hymns preserved in the 
Ttigveda under their names, and of the Smritis caSJed after 
them, as the language of the former differs from that of the 
fatter moro considerably than the Eaglrak of tho fifteenth 
century from that of the present day. Hack less can it bo 
credited that Align 1 as or Atri, who, in the Ib'gvoda, are half 
my thic personages, and spoken of as the sages of long past 
times, pi*oclaimed the treatises on law bearing their ti&meH. 
the language of which obeys the laws laid dow n in Paninpa 
grammar, Nor can wo, with tho HmdrLs, place some of th& 
Smfitis in the fSatyayuga,, others in the Treta, others in tho 
Dviipfira, and again others in the Kali ago.{&) The entrust- 
worfliinoss of tho It in du tradition has also been always recog- 
ni?ed by European scholars, and, in discussing the ago and 

t#) "This dimiou w found id FitvA&iim JJharnmtitlstra l>, 12. 
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htovy of tlio Smritia they have stated from altogether 
di Hermit data* In the cneo of the Mil mm* and of I ho YAjwu 
valliya asAsfcr&s ? Sir W, Jo nos, Lasson, and othens have 

attempted to fix their ages by means of rircttmatantiat, ftiid; 
sbill more, of internal evidence, and the former work has 
been declared to belong perhaps fco the ninth century/ t,o, (a) 
or, at all events* to the pre-Buddhisfcia tijSjpes* whilst the 
latter is assigned to the period between Buddha and Yikra~ 
mLKlitya*(16) But tlio bases on which their calculations ami 
hypotheses are grounded arc too slender to afford trustworthy 
re auks, and ifc would seem that wo can hardly ho justified in 
following the method adopted by them, The ancient history 
of India is enveloped in so deep a darkness, and the indica¬ 
tions that the Smrifci.s have frequently been remodelled and 
altered, are so numerous, that it is impossible to deduce the 
tiino of their composition from internal or even cireuiu- 
etan tinl ev I d eneo. (c) 


(a) Sir W. Jonot, Maim, p, xi, 

{h) Wen, Inch Alt. II,, 310. 

f<s) A 5 talesment of Bio case of the Mftoava Dliarmfl&Utrn will suffice 
to provo it is assertion, Tradition tells ns that there wore throe 
redactions of Mania—one by Haim, a second by N&t i ada J and a third 
by Surtmbi, the son of Bhrigu, and It is intimated that tho Dharma- 
wlstm, proclaimed by Rhrigti, and in our possessioni is the latter 
redaction. Now this latter statement must lie incorrect, as the 
Sumatra Castro contained 4,000 iSloksi.*, whilst ours contains only 
S,885, Sir W> Jones, therefore thought that, as we find quotations 
from a Vf ichlbit, or H old 3> Marm, the latter might bo a redaction .of 
Bhrigu, a qoujecture for which it would be dilUeulfc to bring forward 
safe arguments Besides the Yriddhu Mtum, wo find a BrihaU 
Hann/'great Miinof* quoted- Farther, Jltmu VUI., 140, quotes 
Aaaishtbn on a question regarding lawful interest, and this rule is 
actually found in the Y&aisbthu D^fcrmaAAstra/ (last verse of chapter 
II). But nevertheless the TAdshtlm XJluirruA&UU'A quotes fa nr 
verses from Maud (mfinar&n blokun), two of which are found m our 
a no vadh a r um£ ust ra, whilst one is written iri u metre which never 
cron re in our Smith it&. Besides, the Mah&bhikata and Varfilmaihiru, 
who lived in the sixth Century, a* .p. f quote verses from Mknu which 
are only found in part in our Dhurmai} Astra, Sen Steadier in the 
Indiachc Stuuicn I., p, £itfj and Km u Brihatamliitft, preface, p, 43. 



TTtfl smirt™. 

^anotkeraMempt to-.fi* the age of the BharimMstros, 
at least approxiitmtely, and to trace their origin, has been 
mde, by Professor M. Miiller. According to him, the Dhar- 
msi&sfcras formed ongimViy part of those bodies of SlUras or 
aphorisms in which the aacrifieiul rites md the whole duty 
of the twice-born men is taught, and which wore committed 
to memory in the Brifihrmnical schools. As he is of opinion 
that ull the Sfftras were composed In the period from 600 —7 
20 ') b. c, he, of course, assigns Dkarrnns&stras in S divas or 
DhurncmslUras to the same age, though he states his belief 
that they belong to the latest prod notions of the period 
during which the aphoristic stylo prevailed hi India, (a) Mb 
moreover considers the Dlmrmasustras in verso to bo mere 
modem versifications of ancient Dburmasiltras. Time he 
takes the Manava Dharmasfetra not to be the work of M ami, 
but a metrical redaction of the Dharmasfdra of the Manavas, 
a BmhmimcnJ school studying a peculiar kbranch or Sakha 
of the Id-Tick ^ ajurvodu#. This view of the origin of the 
Smriti lilemturfi was suggested eliiofly by the recovery of 
one of the old DLavmasfttras, that of ApastWba, wlio ff& 
the founder of a school studying the Black Yajurvoda, igiS 
author, alsOj of a set of Srautn and Orilivasiltros. 

Tim results of our inquiries in the main agree with those of 
Professor Miilleiy and wo hope that the facts 4 hick, through 
the collodion of a large number of Smritb, have come to 
light, will stilt more fully confirm his discovery, which is of 
the highest importance, not only for the Sanskrit student, 
but also for the lawyer and for the Hindu of our day, who 
wishes to free himself from the fetters of the &cMra* 

Y'e also divide the Smritis into two principal classes, the 
Silt™ and the metrical books. In the first class we distin- 


(«) Mullor's Hist, of Anc. Skt. Lit H> pp. 61 , 13:3, 199, £03—208, 

and hie letter printed in Murky* Digest and Sacred Books. vol If ., 
p. 1*. That SfUras, especially the Grihyuailtrafl, were the adorb.es 
°* fc bo Smritis, was also stated by Professors Steii&ler and Weber in 
tho first volume of the Indisciic Sfcudmn. 
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uish be two on those DImrmasiUras which still form part of 
the body of Sftims studied by a Ejjmrana or 
schook those which have become isolated by the extinction 
of the school and the loss of its other writings, those which 
have been recast by a, second hand, and finally those w hich 
appear to be extracts from or fragments of larger works. 

The second class, tho poetical Dharina^stras, may bo 
divided into— 

I* Metrical redactions of Dbnrmasfttras and fragments 
of each redactions* 

2- Secondary redactions of metrical Dluirnms&stnts* 

3* Metrical versions of Gribyasfttrait 

4. Forgeries of the Hind ft sectarians. 

As regards the Dharmasdtras, it will be necessary to 
point oat some of tho most important facts connaeaxl with 
the history of tho ancient civilization of India, in order to 
make the position of those works in. Indian literature hi or a 
intelligible* The literary and intellectual life of India began, 
and was, fora long time, centred in the jSmhmime&l schools 
or Charanas. It was from the earliest times the sacred duty 
of every young man who belonged to the twice-born classes, 
whether Brahman, Kshatriya, or Vaisya 3 to study, for a 
longer or shorter period tmder tho guidance of an fteharya, 
tho sacred texts of bis Sftkhft or version of tho Veda. The 
pupil had first to learn the sacred texts by heart, and next 
ho had to master their moaning. For this latter* purpose he 
was instructed in the auxiliary sciences, tho so called Angus 
of the Veda, phonetics, grammar, otymdtogy, astronomy, and 
nstrology, tho performance of tho sacrifices, and the duties of 
life, tho Dliarmm 


In order to fulfil the duty of Yidyfidbyayanfi, studying tho 
Veda, the young Aryans gather oil around teachers who were 
famous for their skill in reciting the sacred texts, and for 
their learning in explaining them; and regular schools wore 
established, in which the sacred loro was handed down from 





generation of pupils an cl teachers to the other. We still 
possess long lists which giro the mimes of those achftryaa who 
siiccea&ively taught particular books* Those schools divided 
and subdivided when the pupils disagreed on some point pt* 
other, on til. their number swelled, in the course of time, to 
an almost incredible extent. If we believe the Charana- 
y^h% which gives a list of idiese schools or Changing thn 
Brahmans who studied the B&maveda were div ided into not 
less than a thousand such sections. 


The establishment of those schools, of courso, necesaitiifeil 
the invention of a method of instruction and the production 
of nmnufds for the various branches of science. For this 
purpose the teachers composed SiHras, or strings of roles, 
which gave the essence of their teaching. In the older 
times these SfttrM seem to have been more diffuse, and 
more loosely constructed than most of those works are, 
which we now possess. Afost of the Sdtras, known to us, 
are of a highly artificial structure. Ijfev rules only are 
complet e in themselves ; most of them consist of a few words 
only, and must bo supplemented by others, whilst certain 
general rules ha VO to bo kept constantly in mind for whole 
chapters or topics. The Sutras are, however, mostly inter¬ 
spersed with verses in ufis Auusbtubh and Trishtuhli metres, 
which partly recapitulate the essence of the rules, or arq 
inkmdoi as authorities for the opinions advanced in the 
Bu brae* 


Each of the Charanas seems to havo possessed a sob of 
such Sfttras. They, originally, probably, embraced all the 
Augaa of r,he Veda, and we still can prove that they certain¬ 
ly taught phonetics, the performance of sacrifices, and the 
i 1 harm a or duties of life. We possess still a few PriitigA- 
khyas, which treat of phonetic^ a hot inconsiderable number 
of Srnuta and Grihyas&tras, and a smaller collection or 
Dli ;u-c mu u Lran, Th roe am on gst th e 1 at tc r, th o S4t r as of A j >a s- 
t^mbajOf Satyashadba lliianyakeriii, and of BaudliAyaua, still 
form part of the body of Sfitras cd their aspective schools. 

& n _ 
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In the cases of the Apaskimba- and Hiraiiyakosi-Satras, 
the connection of the portion on Dharma with those referring 
to the Srauta and Griliya sacrifices appears most clearly* 
The whole of the 6 Alias of the former school me divided into 
thirty Pmstrns or sections, among which the twenty-eighth 
and twenty-ninth are devoted to Dharma.(fl) In the case of 
the Hiranyakesi-RAtras, the twenty-sixth and twenty-seventh 
o f i ta thi r fcy- fi ve Frasnas c ontain th 0 rule s on Dha rrn a* A s no 
complete collection of the SAtras of fcho Biuidhayana school 
is as yet accessible, it is impassible to determine the exact 
position of its Dharmnsfttra, {Z>) AH those three books belong 
to schools which study the Black Yajurveda, The first and 
second agree nearly word for word with each other. Among 
the remaining Dhannasdtras, these of Gautama and Yasislt- 
tha stand alone, being apparently unconnected with any Vedic 
school* But, in the case of the Gautama Dharmastlfcm we 
have the assertion of Goviiidasvnmm, the commentator of 
Briii cl hay ana, that tlio work was originally studied by the 
Ghhandogns or followers of the S&m&veda. Moreover, its 
connection with that Veda has been fully established by in¬ 
ternal evidence, and it is highly probable that, among tlio 
adherents of the Sumavcda, one or perhaps several schools of 
Gantamas existed, which also possessed Sraufcasdtrns. The 
obvious inference is that our Gautama BliarmasAfcra formed 
par t 0 f t he Kal p u of one of th use sectio u a of S A id a 7 edits, (e) In 
tlio oaso of tho Yasishtlm Glmrmasiltra it is clear from tlie 
passage ofGovimlasvfimin, referred to above, that it originally 


(ot) Compare Burnell Indian Antiquary L, 6-tj; Sacred Books of 
the voh II ., pp* XL—XV, 

[b] Tho Baudk&yatm Dhamasfltva sooma to have suffered by the 
disconnection of the wh ole body of thaKalpss of that echoed, and ha a 
bmi couaidcrahjy enlarged by later hands. See Sadrod Books, vol. 
XIV., Intrude to Baud hky ana. 

fc) For the detdkila of the £gjgiirifeiit6 which bear on this question, 
see Sucrod Books of the East II., XLl -IX. 
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ougcd to a school of Rigyedisffr) Though it has not yeft 
been possible to determine the name of the latter with cerfcai iifcyi 
it ia not improbable that it may have been called after the 
stneieut sage, Ynsishtha, who plays so important a part in the 
Hi g ve da, It is, ho weyer^ b ard ly d o tibftf u 1 tb at a, cons id crab I o 
portion of our Vasisiittm Dharrrsasfttra has been recast or 
restored after an accidental mu til at ion'of the ancient MSS(h) 
while Gautama lxaa probably suffered very little, (e) 

regards another Dlmrmasiltra, the so-called Vishnu* 
amriti, which formerly was considered to be a modern recen¬ 
sion of a Vblmuautra, further investigations have shown that 
it is a somewhat modified version of the Bimini itisut.ru of the 
Kuftha school of flie Yajnrveda. The first in for urn felon on 
this point was furnished by a Puna Pandit, Mr, DatAr, whoso 
opinion was subsecjneutly confirmed by the statements of 
several learned jStorls at Benares-(d) The recovery of the 
Kafhaka Grihyasdtra in Kasmlr, and a careful comparison 
of its ruins with those of the Yishnusmnti ? m well as of the 
iv. an t ras or $ acre d form alas p re so ribod i u the Smrtti; wi th 
the text of the Kutliakii recension of the Yajurveda, and wirh 
those given by IWapaki* the commentator of' the j%ihya- 
sAlra, leave no doubt as to the correctness of tbo tradition 
preserved by the Pandits, {c) It is now certain that the 
Vishnugmritioii the whole faithfully represents the teaching' 
of the Kfitha school on dharma ; the sacred law. Thu por¬ 
tions which hayo been added by the later editor, who wished 
to enhance the authori tativeueas of the work by vindicating 


fa) Sacred Book*, IT., XLIX. The older theory that the work 
belonged to the Sfrmaveda is, of course, emmflona. 

(A) B acred Books, XIY. Iti trod notion to Dr. Biililer’s translation 
of tho Yamshtba DhuvuiaJAfifera. 

fe) Saorod Book:#, II., LIT, 

(rf) Jbmm. Bo. Br. Eoy. As. Soc. XII., p. 3G (Supplement, Eeport 
on Kuimjr). 

{e) Bee Jolly, Das D harm curt bra da& Vishnu and day K&thika- 
gnbyaatlt.i'n, and Sucrod Books VII., X.—XllL 

gr 
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% sacred character to Vishnu, are tho first and last elmptem 
md various isolated piissagea,.cliiMy verses, in the body of 
tho book which enjoin bhakti or do votiem to Yi^hnu or 
amplify the prose portions.(t») 

Thor© are finally tHo Kunv&yana, Kaiyapa and Bndha 
Dharmaslistras, small treatises in sfib-as oraphomms s which 
refer to .portions only of the sacred law. By their style and 
form they undoubtedly belong to the DharinusAtrns, But 
it would seem that they are extracts from or fragments of 
larger works, fn the ease of the TTsaita# Dhftrmas&stm this 
is certain, as we meet in the medieval compilations on law, 
with numerous quotations from the I.J Sanaa Sfttras, which 
refer to other topics than those treated in the chapters now 
extant. It is, however, not eleas* to what Ycdo. or school 
these books originally belonged. 

As may be seen from the translations <d tho five Phar¬ 
ma aft tras, published in vols. It*, \ II,, andALA, oi Professor 
M. MiillePs Sacred Books of the East, these works treat tho 
Pharma much in tho same naliner as the metrical law books, 
#,g, f those of Manu and Yajiiavalkya. But they are not, 
like some compilations of the latter class, divided into sec-! 
lions on aebara, * the rules of conduct,' vyavahara, * civil and 
criminal law/ and priyasdiitta, * penances/ They divide 
tho snored law into yarriadharraa, «'tbo law of castes/ 
{urate adbarma, { the law of orders/ varnuirauLU dhuiriia, * tho 
law of the orders of particular eastos/ gnuadharmn, f tho 
Juw of persons endowed with peculiar qualities J (e. g , kings), 
nimittadharma, * tho law of particular occasions 1 (pennuces), 
and so forth, exactly in the manner described by Vijua* 
neavara in the beginning of the MitnksharS, (i>) 

The Qiider in which the several topics follow each other, 
is, however, not always the same. 

The materials out of which the Eharmasfttras have been 
constructed, are, besides the opinions of the individual 


(a 3acml Books VII., XXIX.—XXXI. 
{(*) Mitukehara I A ?. 
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passages from the Vedas quoted in confirmation of 
jo doctrines advanced; rule a given by other teaeners wMoli 
arc also dqpawf^M authoritative or aro controverted, and 
maxims which were generally received by the JJrabmmioal 
community, These maxima contain that which had bom 
settled by mmaya, tlio agreement of those learned in the 
law (dharrnajna). Hence the BhaniiajsCltras are also called 
BiWriajadiftrika SiHros, i.e,\ aphorisms referring to the rule 
of oonduefc settled by tbo agreement (of the Sishfras), The 
gi&iage^ containing such, generally approved masims, are 
frequently in verso, and introduced by the phrase athapy ti¬ 
dal) uranti, *now they queto also/ Numerous verses of this 
kind recur in nearly all the DhamasiUraa. All the SiU-ras, 
with the exception of those attributed to Gautama, Buclha 
and Ivhmlyami, which are written throughout in prose, 
fcre* ben ilies, interspersed with other slokas or g&thas, as 
they arc sometimes called, wliich partly are attributed to 
schools or individual authors, such as the Bhall wins, Harita, 
Yuma, Piajfipati* Matin ami others, and partly have been 
inserted by Ihe writers of the Sutras in order to sum up 
the substance of the doctrines taught in the preceding prose 
portion. The introduction of slokas Is found not only in 
the Dharmivsiltras, but also in the Grlhya and Srnnta Sutras, 
nay even in the Br&hm&xt* portions of the Veda, where se ¬ 
veral of the verses, read in the Dharmasiltros, occur. The 
same versos, too, recur in gretit numbers in the metrical 
Sinriils, and they contributed, as wo shall show presently, 
a good deal to the rise of the latter class of works. 

As regards the age of the iDhar mas (U rns, they are mostly 
each as old as the school to which they belong, and conse¬ 
quently pos seas a very conmde ruble antiqu {ty, Th e ex iste nee 
of Dhamasfttras is expressly testified by P&tanjali, the 
authqr of the famous commentary on Pan ini, who wrofie in 
the second century b, c. (a) As Yaska, the author of the 

(ci) VViibtij-, ludkehe Studies L , 143 j XtY,, 45^ Midulbhii^bya 
fed Kiolhorm 1. 115 find I 5 where SUtras on permitted and for¬ 
bidden good are qnoted, - 
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rukta, Who belongs to a irmch remoter age than PftUwyalf, 
quotas ft number of rules on the civil law m the StUra sty ley, 
it may bo inferred that DWrinasAtraa existed in his time, 
too, (tt) But, of conrse, this does not prove anything for the 
age of the particular DhanuasiHms which have come down 
to us. ^Regarding them wo learn from the Brahmitbcal 
tradition which in this case is confirmed by other cvi~ 
donee, ft) that among the three Sutras connected with 
the Taittirlya Veda, Baudhhyana is older than Apas* 
tamba and Himnyakealn SatyAshadlun Among the latter 
two Apastamba is the older writer, m is shown by the 
modern tradition of the Pundits, and by the fact; that the 
Hiranyabesi-BharuiasCitra, which agrees almost literally 
with ApastambiPs work, is clearly a recast of the latter. 
Further, the quotations from Gautama and the unacknow¬ 
ledged appropriation of several lengthy passages of Gautama, 
which occur in the Siltras of Biuidhuyana and Vasishtha, 
&how that Gautama is older than both, and, in fuct, the oldest 
J)&rmas[\ira which we possess* ( 4 ) As regards the absolute 
tie termination of the ago of the existing $ A teas, the school 
of Apastaihba, or, Apastambha, as tho name is also spelt, is 
mentioned in inscriptions which may be placed in the 
fourth century a. j>. ‘(2) The Apustambasftfcrns on sacrifices, 
together with a commentary^ aro quoted in Bhavfcnbarita 
gloss on the Miihabhaahya, which, as Professor Has lUullor 
has discovered, was composed in the seventh cent ary a, t>. (<j) 
The oldest quotations from the Apasta.mbaDlmrmasutira occur 
in the Mitakshtfffc the date of which has been shown to be the 
end of the elevenbh century a* e. From internal evidence it 
wo ul d, ho we vw, appear that ill e A p m tarn 1 m D h ar m as u tra 


(*) Mskft* Hirukfca L, 3. 

(b) Sapred Books II„ ZXII.—XXIY. 

(?) Sacred Book* ll, XfdX—LIV. 

td) Sacral Books IX., XXXTIL 

(e) MS, Chambers, $53; fob lOfc. (Berlin Collection), 
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W younger than the fifth century b. c. (a) If that is* 
go, the worts of Baud hay ana and Gautama must possess a 
ns ucli higher antiquity. It is of some interest for tfio practical 
lawyer to know that four of the existing Dharmasfttrasi, fclipae 
of Gaiiiarmq fiaudb&yatia, Spas tain ba and llir&irpikeim, 
liar© been composed in thy South of India, while tho fif th, 
Yasishthaj probably belongs to the Worth. 


=% 


Tho original of the remodelled Kafchaka, Dhamiasutra or 
Vishnu Smriti was probably composed in the ihmjab, tho 
original seat oi tho ancient Katha school and, no doubt* 
dates from very remote times, (t) The existing recension, 
the Vishnu Smriti cannot bo older than the third century 
a, o. Fur in chapter 78, 1-7, tho week days are enume¬ 
rated, and tho Thursday is called Jalva, i e v the day of 
Jlva. Jlva is the usual Sanskrit corruption of the Greek 
7itvt i or rather of its modem pronunciation Z*fs (Zevs), 
Whatever the origin of rh& Indian week may be, tkoro 
can he no doubt that a Sanskrit work which gives a Greek, 
name for a week-day cannot bo older than tho time when 
those names came into uso in Greece* (c) 


A m o ng those S in ritis which are q no tod, bn t n t> Ion gor 
preserved outiro, thoro wore probably many Dharmasutras. In 
most cases,however,especially in those where the quotations 
occur m tho old BWma&jfttrns, it is difficult to decide, if the 
opinions attributed to the ancient authors, are given m their 
own words, or, if the quotations merely summarise their views. 
But. in a few instances, it is possible to assert with some 
confidence that tho works quoted really were Dliarmasfitiua 
and written in aphoristic prose, mixed with verses* This 
gGnmsceriaiu.for that Manava Dharmasiistm, which Vasishtha 
repeatedly quotes, for the work of Harfba, which A pas tan tba, 
Baudhftyaua and Vasishtha cite, and for the Sahkha Suirili 


(a) Sacred Book* VII., XIV —XV. 

|| Sacred Books TIL, XIV*—XV. 

(c) pored Books VIL, XXIX., XXXII. 






'"*T AUTHORITIES ON WHITTEN MW. I 

. > J v Ay A. 

to which tlio medieval com pi tain? 3 frequently refer. About 
Maria iU'H '0 wiU be snidbolow. As regards ItiViha there ta a 
long passage m proso, attributed to him by Baudkayamt and 
by Apasfcambn (&) which looks like a verbal quotationj while 
\ usishtball.* 6, quotes a verse of hit?. It has long boon known 
t,lmt ffarita was a teacher of one of the schools connected 
with the Black Yajurveda, A quotation from his Dharrmi- 
shlmt given bv the Beimrosj commentator of V&si.sh tba 


(XK’IV(j), indicates that the pur tiro tar school to which 
be belonged was that; of the Maitraymdyas, 

As regards the third work, the Bhama^atm of Stmkhfc, 
our knowledge of its character, is not derived frotp quotations 
alone. Wo still possess a work which is partly an extract from 
and partly a YQruliciitioiL of fiho old Stnptii Among the now 
cmmnt Sutritb, there is Erihat Sahklia, or, m it m called 
in some JCSS*, u Vriddha Siuikha* consisting of eighteen 
chapters, which treat of the rule of conduct (a e Kara) uiid 
penances (pruyiiseltitiub The whole work is written in verse, 
with the exception of two chapters* the twelfth and Lhirfce»entli^ 
where prose and yerne are mixed, A comparison of the 
passages from fko Sarikka Smriti, quoted by Yijhauehvum 
hi the Prayn^cliitfcakanda of the Miiakshar^ wilh the coitae- 
apending chapters of the existing Brihat Sankha, shows that 
the latter contains nearly all tho verses of the work which 
\ ijiiuncsYara had before him, while the SiHrus have either 
been Mt oat, or in a few instances, have been changed into 
verses.(5) A.s at the ^auio time oar Erik at Saiikhu docy not 
contain anything on civil law which, according to the quota- 
tie us in the Mitilkshara and other works, was treated c;f in 
Llio old rvLnkha Smnti, it appears that llio existing work is 
not oven a complete extract. But, neverIheiess, it posse nsm 


.(«) Apaatamba r. t 10, 29, 13-14. 

i) Thj verses identified art? Yijn.W.h'ara on Yftju. ILL 1} S 
Xyil, 11- 3b ‘ on YAjft TII* 2&3-B, A XVII* 464-47*, Md-W* 
amipr-'kj oil Ynjft I ff. 294- B &XVJI. Vdx, 374, 3&£ 39« 
onY&jfi. XU. oUD —13. A XII. 7—9, 
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crest, as it dearly shows 
hooks areas out of the ftfltras. In the du^rification of the 
Smrttis, u place intermediate between the DharmasAtraa and 
the metrical Bmritis rau^l be assigmetl to the Brihat Sankha. 

In the first division of the second class of Sinrhia to 
which, the metrical versions of nimrarmsMraa lnwo been 
assigned, wc may place tho works, now attributed to Man viand 
to r^juavalkya, atid perhaps those of Pni'asara and Samvurta 
m well as the fragments of Narada and Brihaspafu The first 
two among these works begin, like many other metrical S myi¬ 
tis, with an introduction in which the origin of the work is 
described, and its composition or rather revelation is said 
to have been caused by the solicitations of au assembly of 
HmliEs, In the case of the Maim Bmrifci this exordium has 
boon excessively lengthened by the introduction of philoso¬ 
phical matter, and has been so much expanded that it forms 
a chapter of 119 verses* Moreover, the fiction that the 
book is being recited, is kept up by tho insertion of verses 
m the middle of the work, in which tho cotivoraatioii 
between the reciter and the sages is again taken up, while In 
the Y&j naval kyu Smriti tho Ittalns in the last verses am 
made to praise the rules promulgated by the Yogin. This 
kind of Introduction which the met nr a I Hmritis have in. 
common with the Purslnas, Maleltniy&s, the sectarian Upau 
shads and the fbrgod astronomical Sldtllmtifcas, though b: i-;ecl 
on the ancient custom of reciting literary productions at iho 
festive assemblies of tho Pandits, the Bab has of our days 
may bo considered as a sign of comparatively recent coin- 
position, For most of tho works, m which it occurs, hnvo 
been proved to be of modem origin, or to have boon re¬ 
modelled in modern times, 

4 not her reason to show that the metrical Dhurmabbtras 
are of modem date has been brought forward by Professor 
Max M'uUei\(ft) Ho contends that tho aso of the Indian 

(a) Hhh. Vue. Lit., p <JS, 

G u 
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metre, the Aimhtubb ^lotajin; w hich they are written 
belongs to the age which followed the latest times of the Yedie 
age, the Sii tra period. Protestor Goklstiicker baa since 
shown (a) that works written throughout in slokas, existed 
at a much earlier period than Professor Muller supposed; in 
t'wb long before the year 200 b* l\, wliich Professor Milder 
gives as the end of the Sdtra period* Still it would seem that 
we may avail ourselves of Professor Muller's arguments in 
order to prove the lato origin of the metrical Smritia* For, 
though the composition of works .in alohas and of BUrm 
may have gone on at the sumo time, never the lea 6, it appears 
that in almost every branch of Hindft science where we iiud 
text books, both in prose and in verse, one or several of the 
former class are the oldest. If wo take, for instance, the 
case of grammar, the Bail] gratia of Vyftdi, which consisted 
of ono hundred thousand alokay, is certainly older than 
the Sutras of $$pacleva, Malayagin and Homaohaiulm, 
authors who flourished in the twelfth century A* i « , But wo 
know that in it# turn it was preceded by tho works of 
Stikatilyunaj P&nini and others who composed Sdtras. In 
Iilco manner tho numerous Kirikfa on philosophy are 
younger than the Sutras of the schools to wliich they belong, 
jo*t m the Saiiigrakas, Pradipas and Parisi'shias are mostly 
Oi more recent date than the SlUrus on Srauta and Grihya 
sacrillcosj which they illustrate and supplement* For ah wo 
know, the Gj 1 i hy a sa rh g ra ha of Gobhilaputru, or tlio ivurnia- 
pradipa ot Kudytlyana may be older than the Grihyagdti , &3 
oi Farask&ra or Aisvalhyana, but both arc of later date than 
the Grihyasiitra of Gobhiln which they explain, and the 
Pradipa is younger than the writings of Yasishfcha, the 
founder ot the Yasislithn school of SfiraavediSj whose j^rad- 
dhokalpa it fpiotos. In short, wo never fend a metrical book 
at the head of a series of scientific works, but always a JSdtrn, 
though, at the same tame, the introduction of metrical hnnd- 




{&) MAnavakalpa^dtrEi, p* ?H, 
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not pnt a stop to the composition of SiUras. (a) 
IFwo -apply these results to the Smirtis, it would seem pro¬ 
bable tlmt Dharm&aastras, like those ascribed jbo Maim and 
Ynjnavalkya, &ro younger than the Sutras of the schools to 
which they belong; though, m their turn, they might bo 
older than the Sutra works of other schools. 

The opinion that the metrical Smritis are versifications of 
older S ft fra may be supported by some other general 
reasons. Firstly, if we take off the above-mentioned intro¬ 
ductions, the contents of the metrical Dharmalastms,erLtircly 
agree with those of the Bharmasfttras, while the arrangement 
of the subject-matter differs only slightly, not more than the 
Dharmasfttras differ among themselves. Secondly, tiio lan- 
g q age of the ixi etr 1 cal Diia rmaad at ras an d of th e S fitraft is nearly 
the same. Both show archaic forms and in many instances 
tho same irregularities. Thirdly, the metrical Sunritis contain 
many of tho alohas or glttMs given in the Dhannasfilms, and 
some in a modified more modern form. Instances of the former 
kind are very numerous, A comparison of the gatlAs from 
VasisMha, Baud hay an a and Apastambawith the Mauu omriti 
shows that a considerable number of the former has been in¬ 
corporated in the latter. As an instance of the modernisation 
of the form of ancient verses iii the metrical Jlharmasasfcras, 
we may point ont the passage in Maun II., 114—J15, containing 
tliu advice given by Vidyii, the personification of sacred Eearn¬ 
ing, to a Brahman regarding the choice of his pupils, which 
is clearly an adaptation of the Trishtnbli verses, found 
in Nirukta IF, 4, Yasishtlia IL, 8-4), and Vialmu XXJ.X., 10. 
Another case where Mann has changed Trislitubh verses into 
Anlishtubhs occurs II., 144, whovo! the substance of Vasishtha 
II., 10, has been given. Finally, the fact that several pecu¬ 
liarities-of fcho Sfitra style arc, also, found in the metrical 

Bmritis, affords a strong presu nipt Ion that the latter draw 


The moat modern Siltra of which I know, is a grammar of the 
KaSudrUm language in Sanskrit aphorisms, which in 1875 was not 
quite finished,—G. B , 
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T origin from the former, Ah tlo; great object of Sflfcra 
writer? !\raft sliortnj&Bis, m order that the pupils in their 
schools tel^Sfc, by fcs few words as possible, bo hIjIo 

to remember the more explicit teaching of fcho masters, 
tlicy iavenled a peculiar and very intricate system for 
arranging -their subjects, according to which certain iurnkr* 
mental nileslmve constantly to bo kept iu mind, and, certain 
important words given ouoo in the main rule, have to bo 
on dors hood with a long string of succeeding ones, Beside*, 
they nso certain words, especially particles, in a peculiarly 
pregnant sense, WibcJj is unknown in the common laftg^igm 
All these peculiarities occur in the metrical Smrius 
also. Every body who has read Mana in Sir W r . Jones's 
tr&nBlfttion, will know how frequently the text is expanded 
by the addition of words* printed in italic^ without which it 
would be either unintelligible or self-con tnidictory, Student^ 
of the Mitikshflriii moreover, will rein ember how consider¬ 
able the additions arc which Vijiumcsvam is obliged to 
make in order to render Yujiiavalkya J s rules intelligible. 
This ’Cramped and crabbed style of tho metrical Sin ri bs 
finds mi easy explanation if their derivation from tho 
Sfttraa is admitted. Without such a supposition it is 
difficult to account for tho fact. As regards tho peculiar 
jnencings in which particles are used, it will be sufficient to 
point oat that the particle cha hind/ as well ns chain* 
f like w itfe / in Lh & Ya j fnya 1 kya S tn riti repent odly • are in tend< d 
to include nmothing that is known from other sources, 
Int not specially mentioned in the text. Thus Yajffeivalkya 
XL, Ido, the particles chaiva 1 likewise * which follow m the 
enumeration of heirs to a sepnluted male; deceased without 
leaving sons, indicate, according to the very plausible 
explanation of the Mitakshavi, that the-daughter's son must 
be iu sorted after the daughter, (a) Similar eccentricities: of 
language occur frequently iu the Sutras where 1 tho saving of 


(a) Stokes^ Hindi! Law Locks, p. !4L For similar Mscs, iSi the 
Sanskrit text of the iiit&ksharA Id, 12; 2f> cv 1 and gamm. ' 
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■t vowel m considered us joyful an event ns 
birth of ji> son. 1 If they «•© found in the mo triad SnlrLtia, 
i .1 h’) j tin- probable rensofi is that they are remnants of the- 
style of the works on which the metrical £ mritis are based. 

If wo turn from these general considerations to the 
p irfcmular books, placed in the first class of metrical Sinritis, 
wo find that several tacts, connected with the Dlinrmasfistras^ 
attributed to Mann and tr&jTiavalkyfi., farther corroborate the 
views expressed above. As regards Miwau, Professor Max 
MtiEler («) conjectured as long ago as 184b that the existing 
SmriM* attributed to tho son of Brahman Svnyntnbhu, was u 
m odem redaction of a lost Bhannasutru, belonging to tho Mh- 
nriva school, a subdivision of the MaitHLyatdyaa, (h) who study 
a peculiar version of tho Yajiirveda. 0 ne port ion of this 
conjecture has been fully confirmed, Owing to the dis¬ 
covery of trust worthy MSS. of the Vasislitha DhanrmrAtra, 
it is now possible to assert with confidence that Vasislithu 1 
u—8, quotes n MAnamm, hi. a work proclaimed by Mann, 
which was written j like most of five Dharniaadh'a.'j p;i; lly 
in prose and partly in verso. In tho note of the translation 
cm tho above passage (e) it lias been pointed out that 
VnsisShtha gives two Sfifcras (5 and 8) and two verses (G—7) 
taken from a Mdnayfr DhnrmasiUra. At the end of tho 
ft t-s t £ii [ rn t ho nninistakeahle word $ it/i tti anovam, { tims 
(says) tho nriimva 1 are added. The first of the following 
verses (G)j which is marked as a quotation by the addition 
of the word iti } * thus/ is found entire in the existing 
Mann Smriti. Tho second (7) has been altered so 
as tq agree with the ahum a doctrine which forbids tho 
slaughter of animals under any circumstances, while 
tho verso, quoted by Va&ifthfha* declares f the slaughter of 
animals at sacrifices not Lo be slaughter 5 (in tho orcli- 


■((0 Letter to Mu .Mor>y, Sacred Books II., p* IX. 

(h) Set L, von SehrpetW* edition o£ -the jji|iitrftyan.t S;itill Litil. 
(c) Sacred books XI V., p* 2G. 
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nary sens© of the word), Thin discovsry furnishes a 
iirm basis for l J rofe-ssot "Mullor's opinion that tho existing 
ilfanu Hmnti is b&iekl on a Dhamt&sntraj and makes it 
a good deal to ora than an ingenious speculation. The other 
half of his proposition that the Mil mm Dhurmusfitra oti 
which t,hr> metrical Smritiia baeocl, originally belonged to the 
s ihool of the jUdnnvns, can, aa yet, not be proved with equal 
certainty. For, though the Sraafcasfttnrj* and the Grihya* 
sutra of the Mauavas have been recovered, and though these 
works are distinctly ascribed by the tradition of tho school 
loahmnnn teach or, culled Mauu or Manava, (a) the Dharma- 
sftfeflt has not yet been recovered, and no clear proof has 
been furnished that the teaching of the Maim Smrifci regard¬ 
ing the ritual closely agrees with that of-the Sutras of tho 
MS nave school* Ne vertholess, Frofes sqr M ii 11 ev f &$ uggestio u 
seems very probable. On the question when the Manama 
Dbarinnsutra was turned into a metrical Smriti very little 
can bo said. Prom the times of Medhutithij the oldest.. 
comMOui^tor known to ns, who certainly cannot have 
lived; later than in the 0th century, a, d., the text 
1ms not undergone any great change* But tho earliest 
quotation from a metrical Manuamrfti which occurs in tho 
BnhatsuniliitA of Yartikamikira (died 530, a, tj. ) differs 
very considerably from tho text known to us*(6) It would, 
however, bo dangerous to infer from ibis fact that tho 
cxisling metrical law book dntod from a lator time than 
Yar&himira, because, firstly, several metrical works ascribed 
to Mrtnu Svayambhuva or to his pupils seem to have existed, 
anil, because inscriptions of the 4th century A* D. t when 
speaking of the Star it is, invariably place ifttfiu first* (r:) 

{hj Both forms occur in Hit? commentary on the Oribyastitm, which 
probably belongs, like that of the EJumtauiUru* to thoarn i6nt MinAm- 
-sakrt, KumArila, 

(ft) Kern, Bribaisarhhit&, p. 43, 

(c) See, G.y rt Lhe description o( Mahflfr&ja Drottasim^ on the plates 
of Db ru vasoim 1. of Valabl i I, dated 20 ? ai \ d 210 ; Indian Anti $tiaiy 
IV* 10G, 1 \ 7 . 20->* 
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"thereby indicate the existence of a* law booh which 
possessed greater or more general authoritafciYone&s than 
would belong to a simple school book studied and reverenced 
by the fcitlo Mfttmva Charnua alone. 

tn the case of fche Yftjiiavalkya Smriti, it is possible to 
determine with perfect exactness the Yedic school to which 
its original belonged, Hut, hitherto, no trace of the actual 
existence of the Dharmaailtra has been found. As regards 
the former point, Ypavnlkyn is known to have been the 
founder of the school of the Yajasanoyms, who study tho 
White Ypvvodfi. In the ^mriti III., 110, it is expressly 
stated that its author is tho same Yhj navalkya, to whom tho 
Suit re veiled the Arauyaka, i. e* fche Bnhadaranyakft, which 
ferns part of the Erfthmana of fche YpaoyinSj the Satapatha. 
On account of this assertion, and because a number of the 
Mantras or sacred formulas, the use of which is prescribed 
in the Ypawalfeya Sfonpfci for various rites (a) have been taken 
from tho V &j asa u ey i - Sav iilii tft of the W hi to Ye ij urve da, it is 
highly probable that tho Sutra on which the Siuyiti is based, 
belonged to one of tho Charanas in which the Vajaflaneyi- 
S|khA was stadiad. Possibly the lost Shim may even have 
been composed by the founder of the YpsaneybCharana 
himself. 


As regards the Parasam and Samvnrta Sraritis and tho 
fragments of Bdhaspati and N&rada, it is, at present, not 
possible to say to what Yeclas or schools they or their origi¬ 
nal belonged. But a verse of Brihaspatt which Naudapsm- 
dita quotes in elucidation of Vishnu IV, d } shows that fche 


(it) See, Q'ffiy Yflg'fl, I. 229s Yap 3umh, VEL U ) Yip. I. 231- Vaj. 
Sarhh XIX. 70 j Yp L 238 = Yaj. Rarnh '} Xtll. 27. It is a gem iral 
maxim tpufc thoiMantras, used for daily and occasional rites, must 
ho taken from '■hat redaction of tho Yo&a winch is hereditary in tho 
family of tho fiaoiitiecv. Hcncc it is only necessary to luul out from 
which redaction tho Han.tins proscnb&d in any wovk or tho&o used 
hy any individual aro taken in order to nseerUuii the Yedic sohcol to 
which the author or tho sacrifices belongs. 







fffcrma* law book ascribed to the Gnm of the gods, pro- 
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bablywas writ-tea within the Wt sixteen or seventeen 
hundred years* 

In the passage quoted there, Brihaspati gives an accurate 
definition of a gold dinar a. It has boon pointed out long 
figOj($) that the occurrence of the word diHUT(i 3 which is a 
corruption of the Latin ct& 7 iuria>$f is a test for (ho date of 
Batrak rit works, and that no book in which it occurs can be* 
long to a remote antiquity. & olden denarii wore first obi nod at, 
]|oxne i cl 207 it. o-, and the oldest Indian pieces corresponding 
fix weight to the Roman gold denarius, which are known uro 
those of fclie Indb-S^thiap kings, (fc) who reigned in India 
from the middle of the first century ii,o, It is, therefore^ 
impossible to allot to Sanskrit authors, who mention 
golden dki&ras, and accurately define fcliair value, an curlier 
date than the first century A.n., and, it W not, improbable, 
that that limit, is fixed rather too high than too low. If* then* 
the verso of Brihaspati, quoted by Naudapapdita, is not 
a later interpolation, the Smnti called nicer him cannot bo 
older than sixteen or seventeen hundred years* 

The same remark applies to the lost metrical Smrifei of 
Knty/iyana, from which ^andapandita quotes (fo.C* c,U,) 9 
also a verse, defining the value of the dmara and 
to the frogmen t oi Nevada which treats of civil and 
criminal law. With respect to the latter wort, it must, 
however, be noted that the mihjahi, which has been trans¬ 
lated by Professor J* Jolly, (c) does not contain the verso 
giving the definition of tho term dmara, white another recen¬ 
sion of the same work which is accompanied by the commen¬ 
tary of AaalAya, re-arranged by one Kaly anabkaLtu* has it* (d) 

( a ) e,^. t Max* Mutko 1 , Hist. Ane* Sanslc Lit., p* «I£>. 

(b) L. Thomas, Jainism* p 7b 

(r) The tnstifcutoa ot N&iztcta, translated by .1* Jolly. London, 
Trtil mer, 1S7£. 

jg$ StenA UuuKs YII., p. XXV., uud iteport ort Siuisk, MSS. for 

1874-7G. 
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-Sidjitya is out? of tho oldest and most esteemed writers on 
civil lay, whose name is quoted, in several of tho older 
Nibandbns ant! commentaries* In Balamblmlta^s comment 
Uivy on Mit&MmtA I. s 7, 13, where the opinion of A&ahilya, 
MedliatitUi and others is contrasted with the view of 
lUuiruohi, il is stated that Asahuya, literally r tho Peerless, 1 
Is an epithet of Modh&titln- Colebroolse, however, doubts 
the correctness of Mlambliatta/a statement, because he 
fun ad like word Asalia va used as a proper na me In the 
VivMuratuakaru. His doubts are confirmed by the cir¬ 
cumstance that in other digests, too, (it) Asaliiya is mentioned 
as au individual writer, and that KalyilnoMabta soya 
nothing^about the identity of AsaMya and MedMlitlii, 
but evidently takes the former for a separate individual. As 
hi tho passage of the MirfikshaiA, quoted above, A^uLA;> t*. 
stands before Medhatithi, and as it is the custom of Sanskrit 
writers in quoting the opinions of others to name the oldest 
and most esteemed author first, it ruay be inferred that 
Asalmya preceded MofMtifchi, who probably wrote in the 
3th or 9th century a.d, Under these eircunistances it must 
be co nee dud that the version of ISFuradVs Institutes accom¬ 
panied by commentary has greater weight than 

the yutgaia aud that, the definition of the term dlnfira 
belongs to the original. Hence it would appear that the 
hhlrada Srnrifci cannot lay claim to any greater antiquity than 
the first or second century A.o. Oil tho other hand, the 
disco very that as ancient an author as Asnh&ya composed 
a commentary on the work, gives support to the view of 
Professor Jolly (b) that tho Mrada Smriti is not later than 
the fourbli or fifth century of our ora. To tho same C$34- 
elusion points also the circa instance that tha prose intro¬ 
duction, prefixed to the vulgata of the Karachi Stnriti, in) 
which, gives a clearly erroneous and mythical account of 
the origin of the work, belongs to the conmioiifairy of 

(a) e,(j. In Varadarfya/s Vyfivab^ranim^ya, p. (Burnell), 

[h) lust it li tea ol’fiSrada, p, XIX, 

(<') Ibidem, pp. 1-3. 






AU'fHOriLlTIiS ON WHITTEN LAW. 


<SL 


.sfiMya, Tho tradition, given there, asserts that the 
Jjjferada Smriti is a recast of SumntFs abridgment of the 
original Mauu Smpfcip But a comparison of tho doctrines 
of Nu radii with those of Maun showa that the connection be¬ 
tween the two authors is not very dose. They differ on most 
essential points, such as the titles or heads of the civil ami 
criminal law, the number and manner of the ordeals, the 
•p|rmtes i b il i ty of th e N i yoga, and the re m arriage o f w i do w s, the 
origin of property; the kinds of slavery, and so fortli,(^) Now 
if Asaluiyds erroneous statement regard!ng the origin of the 
Narad a Surnti is not a del i berate fab n cation , its existence 
can be accounted for only by the assumption that between his 
own times uifd those of the real author of the Nftrnda Rmribi so 
long a period had elapsed that Lbo true origin of the latter 
work had been forgotten* With respect to the latter point it 
may bomontionod that hitherto it has not been possible to de¬ 
termine the Vedic school to which the Nikada Snmti belongs* 

Among the lost metrical Smritis, that ascribed to Ibaug&kshi, 
was |oss i bly baaed on th e Kfithaka J) h anii m ntira, Fo r ( a c cord¬ 
ing to thy tradition of tko Khsmlnam., Lad^kshi was the name 
of the author who composed the Sfltras of the Kulha school. 

The Snmfcis which may be placed under the second head, 
that of secondary redactions of metrical Dhannm&stras, may 
be subdivided into extracts and enlarged versions. Of the 
kind me the various Smritis which at present go under 
the names of Afigiras, Afcrt Dakdio, Dovtila, Pmjnpnti, Yuma, 
Likltita, V yugkmpfuk, Yyfta.B* SaiikWi; Sunkha-Llkhitn, and 
Yfiddha Satutapa* All these works are very small and of 
small importance. That they are really extract? from, or 
modern versions of more extensive treatises, and not simply 
forgeries* as has been supposed, seems to follow from cite 
fact that some of the verges quoted by the older commen¬ 
tators, such * as Vijiv'inosvnm, from the works of Aiigiras 
and so forth, are actually found in them* lIn the other hand, 
it is clciw that they cannot be the original ancient works. 


{») Ibidem, pp, XII 1-X Yl II 
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,AK^^gir Vijnanes vara and other old Nibandhakums knew, 
because many verses quoted from the latter arc not 
traceable in therm In the case of the Yriddha SnlAtapa* 
smriti, the author bimaelf stales in bbe beginning {*L 1) that 
he gives only so much of the ancient work 'as is required to 
understand its moaning/ To the second sub-division, that 
of the enlarged metrical Smritig, belongs the so-called Brilmt 
Parnsara. It is expressly stated that the book was composed 
or proolmmod by Sq v rata {Suvratapvokth Samhith), T3:otigk 
it Is divided, like the original Parftsaraj into twelve chapters, 
it contains 3,3.00.41 okas against the hSI or 5 92 of th e older book. 

To the third class, that of the more recent compilations 
in verse which are not based on any particular old works 
belong, besides the Kokila, Saptarshi* Olmturvinisafci and 
similar Smritis, mentioned above, the existing Lohita 
Smritis, and perhaps that ascribed to Kapil a. The author, 
of tho Lohita SmvitI states in the last verso of his book w that 
Lohita having extracted the quintessence from the Bastpas ? 
has proclaimed this work for the welfare of mankind.” 


The fourth division, that of the versified GriliyasiUmy, 
includes the two A4v»l fry anas, the so-called Bphftt Sautiakaj 
or Saunukiyn Kfr.rikft, and the fragments of SiikaU and Sun* 
k hay ana. Both the Asvalhyana Dharmasastras are simply 
metrical paraphrases of the As rainy ana. Grihynautm, and the 
Bribed* A4vnl%ana is distinguished only by the peculiarity 
that it contains the same matter twice, “for the sake of the 
slow-minded/' together with some versos on Rfrjaniti, or 
r polity/ The Brihat Saunqka is particularly interesting 
not only because it jgceraa to bo the last remnant of the 
Snmrta writings of that famous teacher of the liigveda, but 
also because it apparently has been remodelled by a Yaish¬ 
un va of the sect of Ramanuja, and affords another instance 
of the activity which the Vaishfiavas displayed in turning 
ancient writings to their account* A detailed notice of this 
work will bo found in a paper laid before the Asiatic Society 
of Bengal in September I Sob. It is characteristic of the 
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negligence and want of critical discernment shown -fey Hind A 
wrdfe, that NOaknntliain the Vynvnhdra Mayukhn treats the 
Brihut Sininakn 'm ft genuine production of the old Ach&rya* 
The fifth ohm* or that containing the forgeries, is urdbr- 
innately of not small extent The Vaiuhnavaa seem to have 
boon moat unscrupulous in using old names in order to give 
weight to their doctrines, They have prod need the Bn hat 
Harita, two Vasishtha Sumfis, a Sihidilyu. and the Lughn 
Vishnu, These books represent various shades of the 
Yaiskijava oreed. Some are extremely vielcut in their dia¬ 
tribes against other motx, and teach practices and doctrines 
which would have astonished the ancient Rishia whose manes 
they appropriated, while others are more mode rale and con-* 
form more to the SmS&ta practices. The most extreme are 
the Brihat IlarSfca and the third Yasi&hthaof our list. There 
is only one work which may be safely called a Saiva forgery, 
the second Gnu inrun of the list. It is distinguished from 
the common Srnarbi works only by occasionally inculcating 
the worship and pre-eminence of Siva* The rites proscribed 
are what one at the present day would call Smarts Besides 
these, eomu ether small works belong to this class* among 
which the second Apustmnba and the second Usanas may 
be named- Their rules do not show any particular sectarian 
fen denotes* It will however, he proper to call them forgeries, 
because they hear the names of ancient teachers, though they 
apparently have nothing to do with the authentic writings of 
these persona. On the other hand, it must for the present 
remain undecided whether the commonplace &aj||ras attri¬ 


buted to Yisvamitra and BhamtlvAja are modern fabrications, 
or versifications of older Shtraa. In tho ease of BhAracftaja 
there is some foundation for the latter opinion, as a groat 
portion of the Sutras of a Bharadv&ju school, which belongs 
to the Black Yajuvveda, is still in existence. 

In con cl udi ngtlii s sketch of the Smriti literature* it ought 
to be remarked that the opinions advanced with respect to its 
origin and development aro supported by the analogies* of 
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h ranches of Himlft literature. The older portiona of the 
Upamshadg, or tho philosophical portions of the \ edas which 
inculcate the f road of knowledge,' either still form part of the 
collections of texts or Sftktifcs studied by the various Vcdio 
schools, or can be shown to have belonged to such collections 
Thus the Aitareya and Khnsbitski Upatiialmda are incorpo¬ 
rated in the SAkhte of the Rigveda which bear these names. 
The Taittiriyn, the Vaitmi and other Upaniskub still form 
part of the TaittirSya SakhA, the Maitray&ni of the^Maitiilyanfi 
Sakha, the IM1 1 a da ranyalca of the Madhyancliua and Iftlnva 
Saidiits of the White Yajurveda, Again, tho names and 
eon touts of .each works as the Bashkala mid Jabala Upsni- 
fihads show that they belonged to extinct Sakhfis of tho 
Rig and Samavedas* Yoxt wo have the ETpauiflhads which 
have been recast by the adherents of the fourth Veda, the 
Atharvanas, further Upamshads which, though counted- as. 
parts of the Atharvnvodi^ proceod apparently from ad¬ 
herents of tho philosophical schools, and lastly, the fubrica¬ 
tions of sectarians, Vaishnnvas, $aiva% Gmmpatas and so 
forth. While the first classes of Uparnghads arc writ¬ 
ten in arulmio Sanskrit prose, or in prose mixed with 
verse, the later works show tho common Sanskrit, and 
many of them are in verse• in some instances the con¬ 
nection between the proso mid the metrical treatises can bo 
clearly traced, In all this the analogy to the Smrlti litera¬ 
ture is obvious, ami in the case ol the Upanisliads, too, tho 
truth of our fundamental position is apparent, viz., that Uip 
fountain. of intellectual life in India and ol Sanskrit literature 
i| to be found in the Brahminical schools which studied 
the various branches of tho Vedas, Even iu the case of 
grammar, of astrology and astronomy, the correetne&s of this 
principle might bo demons [rated, though not with equal 
Certain ty, because the oldest works in tlioso branches of 
science are lost, or at all events have not yet been recovered* 

The bearing of our view regarding the history of the 
SmritiSj on their interpretation, and on the estimation in 
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wliidi they must bo held, is obvicras. The drier still existing' 
Sinptis, apd the originate of the rest, are nob codes, but 
simply manuals For the instruction of the students of the 
Ch&raiias or Yodie schools Hence it is not bo bo exported 
t hat each - jof these worts should treat its. subjects in all its 
details It wag enough to give certain general principles, 
and those details only Which appeared particularly interest" 
iug and important. It -is, therefore; inappropriate be call 
the Smritis £i codes of law/' and unreasonable to ehavg\> 
their authors with a want of precision, of dteori mi nation 
between moral and legal maxims, &c.('i-) Such strictures 


(a) In the ancient societies in thoir earlier stages there waa no sncli 
thing as systematic legislation on a utilitarian bmh. The civic or 
national conscious ness woa developed under the inlluemio mainly of 
religious conceptions, and all that belonged either fco the State' i t\ it a 
Y elation to individuals or to the mutual rights and dudes of mem* 
hers of the eomuuim by was wrought oat under this sacked control. 
The ethical Exnd the social hws spring forth as offshoots fiPOm the 
relations of mortal men to supernatural beings, to their own ances¬ 
tor's, and to their families united to thorn la close ties of religious 
interdependence. The ceremonial law seeking to propitiate brings 
whoso nature may ho variously conceited, acquires the intricacy of a 
purely artificial system, and its interpreters are invested with a 
j acred oharacter on account of their association with awful thoughts, 
mid their exclusive command of potent formulas. The priesthood 
shared —and could not but share —the chiefhraotioos of the people, but 
they moulded these into ferns consonant to their own ruling notions, 
by connect in g every phage of moral or legal change with some 
doctrine or some phrase regarded as of divine authority. As raven* 
tivenqss and constructive faculty were set to work by the prompting 
of new needg in altered circumstances, the expression of the result, 
whether wholly original or partly borrowed, was grafted on to the 
exist Log system, and if it corresponded to any permanent want or 
form ffl moral energy it was preserved by frequent recitation; and as in 
India the people, owing perhaps to physical conditions, were much less 
stirred to disthsltly civic activity Item in Greece or Eome, the purely 
religious element in their body of thought has trail attuned its early 
predominance down even to modern tirnoG, The source and the 
sanction of the ” municipal” being thus in the religious law, it was 
natural that a severe discrimination of the one from the other should 





would Only bo justified if tho Smrifcis were really ff codes 1 ' 
intended from tlto first to settle the law between man and 
man. At the same time it will, appear that the statement of 
the modern Nibaudliakjlras and commentators that tho various 
Bmmiy are intended to supplement each other \s } at least 
to a certain exfeoifc, correct. As none of the Srumis is com 1 * 
plele in itself, it of course, natural that, fch© lawyer should^ 
if one fiviUj resort to the others which, on the whole, arc 
written in a kindred spirit. It would, however, bo unwise 


not bo attempted, Tn the Mosaic 1 aw, as in the Hindu taw, wc find 
sacrificial core monies., family relations, the conditions of property, 
criminal t&wis, and legal precede ro all put pretty much on the same 
level and nil In some degree cntei-uiingted because all regarded mainly 
from the same s tand-puiul/bf their supemaLural origin Thus viewed, 
many partf3 of tho law have a certain harmony with emo another* 
which, from oiiv modern standpoint, seem incongruous, otiose, oi* 
mi meaning. Amongst the Greeks and Bonin ns, as amongst the 
Hindus, the laws being regarded a?t of divine origin, were committed 
to ilie memory and tho care of.the priestly class. This class furnished 
tho only juriBts s and when laws were reduced to writing, their 
proper repositories wore the temples o£ thogo&d. A council oi 
pricaba, as of Lev it es or of Brahmans, could alone pronounce on the 
most important questions of tho civil law, or give tho requisite 
a&venfc to some proposed deviation from established nan and wont. 
It seems that m the early period the Greek laws were liirastly, if not 
w holly, rby th m ical T1 1 o same Ehrm of t he Roma n law a is a uggested 
by tho word “ Qarminu,* ! commonly applied to them. They were 
special to the Greeks and to tho Romans ns the Brahma uicUw is special 
to Hind&s, Rights as existing beyond the pale of the religious con¬ 
nexion are hardly recognized except by a faint analogy, Tho Sinfitie 
therefore mid the mental evolution which they embody may ho 
regarded as n most natural prod net of the human mind at iu janticular 
Btagc of growth. An economical, or purely political aim not having 
heeu admitted except as subordinate] tho conduct of men was not 
prescribed by reference to ib m distinguished from the religious aim. 
The rhythmicsil form of the precepts 1ms its analogue oven in tlm 
English law, many rules of which and even the statutes wore in airly 
times converted into verse, as a con von ten b means of committing 
them to memory. 


* Wtitivsmpth Hist. Ant o t Ov v Ch* V. f W, 
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to um them indiscriminately, since they contain also a groat 
many contradictory or conflicting statements* It. wit I bo 
necessary to examine in each ease, whether the Smriti from 
winch supplementary information is to bo derived, agrees in 
its principles on the point |n question with the book which 
serves as the fundamental authority* For in the latter case 
only will it be possible to use the additional information* A 
considerable caution in the use of unknown texts** said to 
belong bo DharmasSstr&s, regarding which wc possess no lull 
inforbmtion, is also advisable on account of the great number 
of forgeries and recasts of ancient works which exist at the 
present day, A.full enquiry into the authenticity of such 
texts is very necessary* 


il; Tfai Fcfias.—The foti n tain -head of the whole law ia, 
according to the Hindis, the Veda, or Briiti* By the latter 
term they understand the four Vedas, the K.ik f Ynjus, Sfiman 
and Athtirvan in all their numerous S&khAs or recensions, all 
of which they believe to be eternal and inspired. Each Veda 
consists of tw o chief portions, the Mantras and the Rrah- 
maiias, The former are passages in prose and verso which 
are recited or sung by the priests at the great sacrifices ; 
the latter contain chiefly rules for the performance of the 
sacrifices and theological speculations on their symbolical 
meaning and their results, as well as, in the Arany&kti 
portion, discussions of philosophical problems, As may bo 
expected, the Vedas include no continuous treatises on 
Dlmrmiij but, incidentally, a good vxmy statements of facta 
connected with all sec t ions of the law are found* The 
authors of the D bar ituisu Iras frequently cite such passages as 
thoir authorities, Bill ilia a remarkable fact that they by no 
mmmg agree regarding their applicability, (b) For the practi - 
cal lawyer of the present day the Veda has little importance 
iin a, pourco of the law. But a careful investigation of the 
state of the law, ns it was in the Yedic ago, will no doubt 
yield important results for the history of the Hindu law. 


(b) &uimd Books 11., p. XX, 
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THE LAW OF INHERITANCE, 

Crtfusvaj fwo/ to fw<jj| Law of Inheritance t according 
to ike authorities current m Ike Bom bay Presidency* 

§ I.—DEFINITION OK THE LAW OF INHERITANCE* 

The Law of Inheritance Emprises the rules according to which 
property, mi Lie civil or natural dmik of Ike owner, devolves 
upon other persons, solely oil account of their relation to the 
former owner * 

Eejwajijsji. 

The title o£ fclie Hindi) Law Lindas which, the law of inherit¬ 
ance falls is the Dayayibhdgn, i t c\, according to the hsual 
translation, u the division of inheritance.’ * 1 D&ya, UL a 
'portion/ is defined by YijSAneavatft as p the wealth (pro¬ 
perty) which bocomos the property oF another solely («) by 
reason of Ida relation to the owner/ and vibhftga, lit. 
*' division /as f the adjustment of divers rights regarding the 
whole by distributing them on particular portions of the 
aggregate/(£>) 

It thus appears that the DilyavibMga includes not only the 
law of inheritance, but the rules for the division of any 
estate, in which several persons have vested rights, arising 
oat of their relation to the owner* Actually, however, the 
contents of the chapter called Duyavihbaga arc still move 
miscellaneous, as the HLudfl lawyers were obliged to intro¬ 
duce Into it discussions on the nature and the various Linds 
of property, on account of the want of a separate title lor 
those matters in the system of tho 8 ninths. 

(a) CoLbrooke; Mit,* Chapter I., See. L, para- 2- 

(i) Ibid-, pitra. 1. 6V' 1 Book If, lutroducoieu, 

8 n 
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u person results from 3ns entering 
a religious oraor, or being expelled from 1 easto by means 
of the ceremony called Ghatthsphoti'v, the smashing of the 


waterpoG (o) 

The relation or connection (snnibandha} which gives to 
a person a right to inherit another’^ property, may be of 
six kinds n— 


a. Blood relationship. 

A The relation of adoptee to the adopter and his family. 


c. Connexion by marriage. 

d. Spiritual connexion. 

( >, Go-momberyhip of a norm n uni by or nssoo m tion, 
f\ Relationship of a mler to kin subjects. 


& 2.—SQRlJlYISIONS OF THE LAW OF 


INHERITANCE. 


The Law of Inheritance may be arranged^ awarding to the 
uutiiml or legal stains of the pan-on by whom the jrropwrty 
in left, un day the full owing heads 

I, Rules erg akd rati rnn Succession to a Male, 

A . To a householder (grihadha) who is a member of an 
wn-divided family (nr ihhahta). 

B* To a temporary student (npakuriutna hrahjimrhdnn)^ 
io a separated householder (mhhakta grihasth$), and to a 
iimbed householder in respect of his separate property. 

0- To a re u n 11 ed cwparec ner | saiHisrish i in ), 


(<i) Tlio Vivamitrodaya,/. 221, p. 2,1 7 t states exprussly tbafc person * 
who are only pafita may inherit on performing tho penance prescribed 
to them T mid it is said, /. 222, p. I, J. 10, that the person solemnly 
expelled does nob inherit. Eh&Ichandni M&Eri, in Steele's Law of 
Castes, p $% Says that a member of a family who hasloafc caste, in to 
receive \m eharfi after otpEubtoii, notwithstanding an intermediate 
partition. 





mVlBTOXS OT 1 LA Vf OF INHERITANCE. 


IK To a professed nfhifonl {nemhthika brafof^Mvin) and 
to an aseptic (Ytr.fi or Sam fim). 

it. Rules tfiaARbma the Succession to fmmpv. 


A * To unmarried fvm ales * 

B. To married fmwf vs having issue. 
C\ To rhiidless married females, 

III. Kuim v,mAnmm Psuaika exuia -um vmm 


fl Dens fault boredom/* says GJanville : that is, heirship 
properly so ‘uuUed arises only from natural relation. In the 
Tagore case, Willes, J., says, ** Inheritance does not depend 
upon the will of ihe individual; transfer does, Inkcmanea 
is a rule laid down (or in the case of custom recognised) 
by the State, not merely for the benefit of individuals, but 
for reasons of public policy J* (yt) 

Under the liomau Law inheritance was a devolution of tho 
property and rights, with tho obligations and duties of a 
deceased as an indivisible aggregate on the heir designated 
by the law or appointed by will* The heir might ho bound 
to carry out bequests and discharge debts us directed, but 
the dob ning characteristic was that he essentially continued, 
for legal purposes, tho persona of the do ceased* The 
sacra were not conceived os divisible, nor consequently 
was the familia which sustained them* Thus it wits said 
Kemo pro parte testates, pro parte intestates decedere 
potent* Under the Hindi) Law also the heir or the 
group of heirs (wills not being contemplated), who in 
the undivided family take a succession, continue the 
person with which they have already been identified* (b) 
One joint owner of tho common property having been 
removed, the others take it as an undivided aggregate, 
capable of partition, but subject to a primary obligation 
in favour of the family sacra (c) aud of creditors of a father 

L. R* S* L A*, at p. 04. 

Son Vh'amh, Trans, p, 2, 

(c) Vi ram it* Trans, pages 13 3> 25 6. 
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wliose da;ma have not arisen from t ran^flctiong of an obviously 
profligate character, ton ding to defraud the manes and the 
children bound to sacrifice to the man os of past ancestors. It 
is in accordance with this theory, that Vi jnaiiesvara construes 
the text on the origin 0 f property (MitsSllmrA eh, L, sec. I, 
pare IS) a Inheritattco” as a sonrce of propo v t y hc coneeives 
[minting to a continual: I oil of the legal person by the- un¬ 
obstructed heir as joint owner. if Parti tk»i T> he refers to the 
case of property descending to obstructed heir as collaterals 
taking necessarily according to distinct and several shares, 
on rights arising to each severally at tlio owner's death. So 
too at chap, I., sec, I, para, he carefully distinguishes 
between tho eases of sons, whose the patrimony 
immediately and indefensibly on their birth, and of parents, 

, on whom the estate devdws only on the death of the 
owner, and who meanwhile have not like sons tv share in the 
ownership, only an expectancy which may be defeated by 
the act of the owner unembarrassed by n joint ownership of - 
sons or grandsons, (a) 


The Teutonic laws preferring males to females divided the 
allodial bolding equally. They distinguished inherited pro¬ 
perty from acquisitions and moveables from immoveables : 
the iijlierit^oo under them might pass by different rules to 
several successors. Then came the right of primogeniture 
and the other extensive 1 modifications induced by the Feudal 
ay £ te m. Tli 0 h isto rieut do vein potent 0 f the E n gl jkb • ha vi n g 
been so widely different from that of th© Hind ft Law of 
Inheritance, great caution ought to be exorcised in apply, 
ing any analogy derived from the former to the solution 
of questions arising under the Utter, The language 
of Willes, J., in Juilfiitdmmokun Tag we v. Gmeitdromofum 
Tagore (i) rests on a principle of gonial application, He 
says: ‘ r Tbe questions presented by this case must be (*) 


(*) Comp, Yiramit. Chap. L, p. S4‘| Tranah p, 39. 
{bj Ii. K, S f f. A, at p. .64, 
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with and decided according to the 'HinBft law prt* 
railing in Bengal, to which alone tlio property in ques¬ 
tion is subject. Little or no aaawiance em ba derived 
from English rules or mithoritiets touching the transfer pt 
property ox r the right of inheritance or succession thereto* 
Various complicated rules which hare been established in 
Kngjaitd are wholly inapplicable to the Hi ad ft system, in 
which properly, whether moveable or immoveable, is, in 
gettoml, subject 1 6 the same rule of gift or will, and to the 
same course of inheritance* The law of England, in the 
absence of custom) adopts the jaw of primogeniture as to 
inheritable freeholds, and a distribution among the nearest of 
kin as to personalty, a distinction not known in Hindi) law, 
Tho only trace of religion in the history of the law of suc¬ 
cession iu England is the trust (without any beneficial 
intov#b) formerly reposed in the Church to administer per* 
eOual property : Dyke r* Walfoid. (a) In the Hindi) law of 
inherifcaTiqe, on the contrary, the heir or heirs aro nrbeted 
who are most capable of exercising those religions rites 
which are considered to he beneficial to the deceasetlH 


Resting on this, he says : ff lho will contains a variety of 
limitations which, are void in law, as, for instance, the 
limitations in favour of persons unborn at the Lime of the 
deii.li of the testator, and the limitations describing nu 
inheritance in tail male which novel mode ot inherit¬ 
ance inconsistent with the Hindft law/* (h) But after 
rejecting these, His Lop ship, from the principle that an 
owner may by contract bind himself to allow another the 
usufruct, deduces the consequence that a temporary posses¬ 
sion and.enjoyment may be given by will, to bo followed by 
other interests simultaneously constituted* Here ho follows 
the English as distinguished from the Roman Law* 

Special rare should be taken not to build on particular ex¬ 
pressions in the English text books. In translating from 


(n) 5 MoorP. 0., 43-jk 


{b} L. It S. I. A. tit p 7L 




3 , 
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I'fin banskrifc law-books the most nearly equivalent words 
kivtr to be used to render those of the origin fid, but this h in 
nmny eases an equivalence' only for the particular pur¬ 
ple and in the context where the words go our* IF or 
drawing iuloronccs the original must in cases of any 
nicety So; referred to with as much care as the Greek or 
Hebrew test of the Bible for the support of a theological 
doctrine, or the Pandects for determining the true sense 
of a Roman law, 


u The law of inheritance amongst the Hindus is regulated 
generally by the performance of Amoral oblations” (ajin this 
Kiinse that the duty of performing the obsequies and subso 
q n e n t r ites b e i u g rega rde d as o f p ara mount imp or tan ,ee 7 t h e 
determiiiattnti of the person on whom it devolves and the 
nature of the coremomes to be celebrated settles incidentally 
who in sequence are entitled to the estate, Tbo micros! in 
it of the deceased is supposed not to be wholly extinguished, 
and as the possession of property is essential to an client ual 
sacrifice, the proper per former of the Sraddh is endowed 
willi the means of performing it, A rigid regulation, of the 
right to succession by funeral oblations is however peculiar 
to Bengal, lowing been adopted as a general principle by 
Jimftte ValiiSnn* (f/j in other parts (e) of India the criterion 
h admitted only partly, (d) and the Mildkshard and the 
Mftyitha make rim duty and the right col Literal, meeting 
usually- in the same person but not connected necessarily as 
enase and consequence. Obit&ngtrinity has greater influen ce, 
and, may be looked on as the foundation on which the rules as to 
succession on the ode hand and as to inheritance on the other 


(ii) II. H. Wilsoii k \\ ork^j H Sfi&ip>irh - ot i.rcth Hoy y, 3"fUs$i - 
ReisWMfye'Jm™m$h, 12 M. I* A*,acp. 96j XMkbto Deb Bumfoio 
Y, fiwrchnwltr Th-ahaor t Ibid, at p, 511. 

(h) Dayabh., Oh XL* Sec, Vi* pam- 20, 2. 

M Viiiimit. p. 30 Col. Dig., p V. T, 420, Comra. 
id) lb. H. 
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rest, (a) thdre is a connexion of blood through 

males or females, there is, except in remote cases* a possibility 
of succession. A new connexion is established by marriage, 
and the family springing from this union m linked both to the 
father's and less closely to tho mother's ancestors and their 
descendants, Except am on gsG those in whom there is really 
or by a Eiruion a sharing of identical blood, as derived from an 
identical source, thevo is no relationship giving rise to the ordi¬ 
nary rights of succession with which the law of inhetimnee is 
concerned,, and the accompanying duties prescribed by tho 
religious law. (6) 

The tew of inheritance is divided by the II indtis,. accord 
ing to the nature of the rights of hairs, into unobstructed 
(apratibaudha) succession, and succession liable to obstruc¬ 
tion <sapraUhandha]. Unobstructed succession comprises 
the right* of sons* sons* sons* and their sons, to the inherit¬ 
ance of thevr fathers and ancestors, whether these were 
members of undivided or of divided families, and the 
succoseion in an undivided family in general Succession 
liable to obstruction is subdivided into^MSsfen—(!) to 
a mate who dies without sons, sons 3 sons, or grout-gnu id- 
sons in the male line, (2) to a reunited coparcener, (3) to 
an ascetic, and (4) to women. This arrangement of the 
subject-matter is necessary if, as is done by tbe Hindu 
lawyers, the laws of inheritance and of division are treated 
of under one tilde. But* ns it is greatly wanting in clearness, 
especially in the first part, relating to nnobstructed send¬ 
ee srioo, it seems advisable to desert at when the Law ol 
Inheritance is treated of by itself. 

As the descent of property varies under the Hind ft law, 
chiefly according to the natural and the legal status of tho 

(a) How ftvr this is curried in favour^ Corrmlea by Bf\btrnbhnttn mny 
be seen hqm the extracts given in tho Tagore Leoturei?, 18S0, Lee, X. 

(i) The succession of one spiritually related t as of a teach or or 
papil, may bo ascribed to nn imitative method o£ preserving religions 
ccit.rnoiiiys mid the property dedicated to them. The Brahmin com¬ 
munity and the king sevvo to complete the scheme. Soe below. 
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possessor* it will be more convenient to divide the rules 
oa this subject according to tho latter principle, f fluccea- 
sicti should there fore be first divided into succession to 
males and to females. Ifindil males are divided according 
to tdieir castes into Brahmins, KsbatriyaSj Vaisyas, and 
S d d r&s. (a) The m embers of fcli e f i r s t th ree ca s fees a re d i v ided 
according to the 1 orders’ (asr&mas) into BralimacLIUis, 
rt students/ 1 ' Grihasthas, ff householders/ 1 and Tatis or 
feaniiy&sia, 11 ascetics.' 1 The Brahmaclians again are of 
two kinds, paying or temporary students, UpakurvAnas, or 
else Naishthikasj f professed students/ such as from the 
first renounce the world. Gyihusthas, householders, also are 
of throe kinds. They may be avibimkta, members of an 
undivided family, vibhakta, Separate/ or saumrisktin, f re¬ 
united/ and lastly the avibhftkfca or united householder may 
he separate, in some rcspe|$b ho may hold property 
to which his coparceners have no right. 


It is, however, unnecessary to take into account all these 
several varieties of status. Under the present law, especially 
tx% amended by the Acts of the Government of India, casta 
hen little importance for the descent of property. In one 
instance only, that of the illegitimate son of the Sftdra, the 
old distinction holds good. Besides the separate property (h) 
of the united householder, the property of the iTpakurvcma 
BmkmacLari, the temporary student, descends like that of 
the Yibkakfcn. Grihusthn, the divided householder, (r) The 
principles, at least, applicable to the succession to Naishthiku 
Brahmaoharie, professor] students, are the sanie as in the case 


(a) SMras nro always considered Ofiliasthas, as the study of tho 
Veda is forbidden to them, 

{b) There are no particular rules regarding the descent of this kind 
o r pro f >erty. But th e fncfc that i t la exe j m pted fro m t be r u ks rogn.rc ling 
the division of the property of united coparceners, shows thut it must 
fall under the mfea regarding the property of separata, malou, For tho 
definition of such ' separate property’ (avibh&jyu), ecs Mic. Ohap. t., 
Sec. V.; Vyav. May. Chap, IV., S w .‘VTl.; and Book II, introduction, 
Ob Mit. Chap, II., Sec. VIII., pm a. 3. 
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We obtain therefore for the miecttaiife ho 
males tour ^ubclivisimis : (I) the succession to the Avibbakkt 
QHbastliaj a householder of an undivided family ; (2) to 
the Ujxikurvlkia Erahtmitilifi.rij a temporary student, and to 
n Vihhfukkt Sriliastlw, a separate houseli&Hor ; (3) to a 
Sarnsrishtt ©rihuSthn, a reunited house holder ; (4) to tSan- 
nyM& or.Yatis, ascetics, and to Nmshthika. Ilmbiu.^hum, 
professed station ts. 

In the onsoxf females, it is of inipoi tiaTicoivhoilier they arc 
unmarried or married, and whether, if married, they leave 
issue or not. The roles regarding the succession io the! r pro¬ 
perty may therefore bo divided itruler throo heads as above. 

§ 3 A, SUCCESSION TO THE bllOi/VEIiTT OF AN 
AYIIIHAKTA (3 lUEA 6TB A. 

(1) Hons, Sons* Sons, an| Wats Softs *— The yoypodsj of a 
Male Member of a united family, Avibhaktcr Gnhaslhn^ 
per stirpes, to hi* fOtkfj hoh*a sons, and soo $ 
son's $oh# 7 wit,*} wor*) united vjUB the doe-rased at the thiio 
of hU death. 

See flock I*j Chapter T*, Section I v Question 1. 


<SL 


“That under the law of the MitakshavA eiwh son upon 
his birth takes a share equal to that of hm father in ancestral 
immoveable estate is indisputable.*’^) 

<< The ownership of the father and the son is the sumo in 
rccpositions made by the grandfather, whether of laud* of a 
fixed income, or of moveables.** {&) 

Tlit throe descendants in the male line take the, inherit-' 
anco by virtue of the right which vests in them from their 
birth to the ancestral family estate, and to the immoveable 
property acquired by their father, grand thither, or great" 
grandHither (aprotibandha dlLya), and they rgmmit tin^o 

(-0 P- 0 , in Snraj llmid Kmr v. flJitv Prwd Sltyh, h« K .it I- 
A. 83 , DC, 

H Mitilbsluuih Chap l| See. ii, p&ra 3 ; Vir&mTtirodnvM, Tr. p. |p* 

0 n 
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persona in the nn divided family. («) The ultimate reason 
for choir preference to ofclior coparceners mmt bo sought in 
the importance attached by the Hind A. to the eon tin md km 
of hia race, and to the regular aiid continuous presentation 
of the oblation to hia manos (sr^ddha). (if) 


(a) hfit,, Chap. I., Sea 5, and Sea 1, para* 3; Vy&v, May. XV., 
Sea 1, para. 3. 

{£) Gains, Lib. IL § 5ft, points to tho importonco attached by the 
Pom anti In early times to the duo performance of the sarirtt amt 
the connexion of those with the inheritance, Compare the remarks 
ftUlU H.C, U„265.* 

In § 15*2, et sqq., Gains deals with hcredea pecos aarU, am est nseca- 
sarih ant extmnei. Of the * 4 suiefc nccessarii ® he sayn § 157:—!* Sod 
a ui quidem herodos kleo appollantnr t quia domosfcici heredes sink, 
ct vivo quoque pa route, quodaiu rnodo domini offistimuntur " 

Against fchego joint owners, M Nihil pro h erode poo so nsneapi 
anis heredibus exi stantibus, magia obtimiifc.f Ipte passage may por- 
hap* indicate that the H aui ,f formed a fourth clasa/ 1 ^ Sons and 
daughters of the last proprietor or of bis son were forced to take the 
inheritance with ifca burdens. They were thus 11 nccossam” as well 
as f * sni/' 

The death of the ecu was necessary to bring in hia children§ and 
they must have been still wkhin the potoatas of the grandMher at 
bib death. 

Panins in the Digest describes the position of the son inheriting 
his own, “suns horcs/' in a way very analogous to that found in 
tlso Kindii treatises. 

" In snU hercli bus a vi dentins apparefc continue bionem do mini no 
rem perducere, ut nulla videaturhereditas fnisse, quasi dim hi domini 
essenti qui otiam vivo patre quodammodo domini existimaiitnrj undo 
etkm lilies fy,milias appertain r eieut paterfamilias, sola notw Imc 
adiecta, per quam dieting uitur genitor ah eo qui genituu ait, itwmo 
post mortem patria non. hereditatem perotpete vitkufeur, sod magis 
libei uni honorum adiniuistrationem. consequmitur, hue ox causa 
licit non sinii herodcs instiituti, domini sunt; nee obatat, quod licet 
009 exheredare, quod et oeddere Lccbat." 

* BKdui iVwTuiii v, Sundr&btli* 

f Cod, Lib. VII, 20; £- 
X Tomkins and Ltunori/a Gains, gj.« 34L 
$ Cdiut'j Lib. XL § 15th 
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S^al birth is necessary to the full constitution of 
right as son. The flacceasion is not suspended for one not 
begotten, {&) Bee below Bk. II. Chap. L, Sec, 1, Q« 
Eenmrk 2. 

The role extending the apratibandha dftya to three 
descendants conforms to the views of iNilakantliaj Bdlam- 
bbatta, Alitrainisra, and of the eastern lawyers. (6) 

The Mit&kshar£ nowhere mentions the right of the 
son's son J s son 3 and its commentator, \ isvesvara, states! 
in the Madanapsirijfda, that the vested right to inherit 


In the Jlradd as in the Roman law the essential notion of wliut we 
call “Inkoritanee” was that of n continuity of the "persona” nnd of 
tbe ' foun^ over which hood ship was excrete ad, while in ,L Part#faV 
the central idea te that of a break ol continuity, of a substitution of 
new relations and of new rights, intUvsilimliaod or differently aggro 
gated, .for the group out of which they have been formed; and as a true 
union of the eomposito persona taking a family estate on the death 
of the former head implies, according to Hind ft notions, a joint family 
ujilted in domestics worship and in interests, wo aoo liow it 1 is that: the 
Mttflkahnrfi ohap -1 } sec. 1, para. 13 says “dSya” 3* the ttttftbstrnoted 
inheritance of the “till herede** taking fully mid jointly what 
was partly bWoira before, while " partition 1 ' intends * heritage subject 
to ohntrimtkui” In the latter cuso wholly new rights come into 
existence, the continuity is broken np; and the ae rerat collateral 
hnirs, supposing there aro more than one, take several shares by 
means of a parcelling 3 noons is tent with the more replacement of one 
head by another, the family Corporation still preserving its personal 
anrl proprietary identity, as in inheritance not subject to obstruction. 
It te in this sense and in this only that the MjtAksbaHf* recognises 
partition as a source of property; the several rights of those entitled 
cannot in some cases be made effectual without partition, though 
they come into existence simultaneously with the devolution oi the 
Gs^ttitn; arul thus they in n manner spring fre™ the partition as a 
BOurciB of.property, which the Smriti declares it may be, but which in 
ordinary cases VijUaneSvara says it is not. 

(a) Knyltjnath Boas v. Gyanionce 0i nm t 0. AT. E. for 1864, p. 314, 
Musstt. Go ivrv Ohomikmui v. GlmtimvM Chmdhnjj Ibid. 340. 

(b) Sw Yyav. MayftkUa Ck IV. Sec. IV.; Hanu IX. 135 j Col. Big. 
B. v. T. 390, Comm. 


* Chap, t, Sec. I., para*. 3, 7, », 1 17, and iS. 
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foos not extend HiHher than, the grtudaoti. .(«) Among 1 the 
authors of the I) h armada is tr ft s a like difference of ppiidon 
seems to have exited. Hut at present the right of the great- 
grandson may be eoitnictored to bo esta blinked, and the Sastris 
aasumo that the word includes thS son's son. 
Sons who have separated from their father mad Ins (amfly 
are passed over in favour of sons who have remained nutted 
with him, or were born after the separation.(i) 

This is an applied.loti of the principle that a joint ami 
undivided succession of the descendants being 1 taken as the 
general rnloj those who hare became exceptions to it, or 
who having boon exceptions have since ceased to be ho, are 
treated accordingly. Their rights of succession m% as 
to their mutual, extent, tli .'ir rights as they would be in & par¬ 
tition made immediately on the death of the propositus. This 
is brought out moat clearly perhaps in the first Section of 
the Ddya Kramasaugmln. It is in general rather assumed 
than propounded* as after providing for ^presentation of bens 
by grandsons and greftt-grandson^ the discussions procee d 
on the basis of tho deceased owner's having held separately 9 
without which thorn would bo no room for the several rule a 
to open a to, smco in a partition on his death, the thou .joint 
owners with him would take the whole, tfven "a widow 
cannot claim an undivided property."' (r) And the widow 
comes first amongst the heirs on failure pf male descendants. 
She and her daughter are entitled only to maintenance and 
residence (dj from the coparceners, (c) or successors to a 
separate owner, (f) 


( a ). Madanapdrij4ca^/ 2&k p 2, l 7 (of Or. Bidder^ |fS,), In the 
feuboilbmii however, ooihmeuniig on Mkakdiam Oh. I., S. 1, pj, [i t 
TOVf*vara scorns to wedpimo a representation oxtondmi? to 

the groat-grand son, if apt eyoti tardier. 

(M h* Oiiap. I , iStjc. 2j paras, 1 and 5; Yyav. Atay, Chap. IV.. 

Soc. 1, paras. Id, 33, as. 

(c) Bmum Fsnbnti v. MuwU. Ridha Mehta, 4 : K. I, A- 437. 

(d) Pafipim v. kfoanti-iig, Bom. II. C. V. J. i\ fpr 1882 p. 1SJ. 

(fl) Mis&ftnonmn: &t fit-, v. Bhttff n* d at, 2 Uorr, 1G2, 

{/) Mt&waji Ultra; r. Thttkab Br>>,'/}, Ibid. 497. 
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Q&txuilfhri Ojagar Sinijh v, Ckuudhi't, PUum Simjh (to) 
the Privy Council gay of a father‘ whose Biswas a plaintiff 
on the ground that by fin imposition. I ho father had been allot- 
Ltld hut a quarter instead of a half of an estate* 5 ’ supposing 
that he was so import] upon* and that there was some right 
in him to procure an alto ratio a of the grant* that is not 
stick an interest as a son would by his birth acquire a share 
III Wdifttever the nature ot the right might be- "Whether 
it;-could bo enforced by a suit or by a representation to Lho 
Government—it docs hot come within the rule of the Mitak- 
share. law* which gives a son, upon his birth, a share in the 
ancestral estate of his father/* Regarded as a bounty, fiio 
property could not beroeovered by a suit, but H there wan 
a right iu the father to property enforceable by suit that 
right would not indeed be shared by the son except subord.- 
natoly, the property not being ancestral, but/ it would bo 
inherited by him on iris father’s death. The property 
recovered by one of several sous would be subject to the rLiles 
of .Book IL lutrod, § 5 1* 


The ancient Kind ft law presents many traces ol a once 
subsisting law of priiuogoniture in this sense that on the 
father^ death the eldest son succeeding as the paterthmilm-., 
exercised the same or nearly the same functions of authority 
and protection as the previous head of the household, (M 
This rule uud the rub of absolute dependence of tho 
jutuor members was gradually superseded by tho present 


(») L, R. 8 X A afc p 196. 

(?/} Mfoim Obapv IX+ 105; XAcada I’fc-1. Chair III. 2, 36, 39 Uk> 
preference given by Several terete to the first bora, Cptnbmad vrlth bho 
priampio of representation, may in tbo cane of an impartible orftiiLe 
form u ground For preferring tho sou of a deooased first-born sou as 
hoir before hla unde, the former owners oldeafc surviving son-* Other 


* 8co Maim Chaps IX, 134, l$®j the iiiiuiAyaria quoted OH B- IT > 
Cha].. IV, T, 15, Com- ; Ait, Itafrm. IV. 25, VI L 17, IS quotrsd Tageiu Lac. 
1680, Let, V,, MmtMmi Ammti v. SivuwMtU, U M. L A. r at F 591. 
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aw of equal joint, succession of all the sons standing in a Kk\> 
legal rotation apart from priority of birth* The nature of 

testa income degree favour the eon of the first married wifb,thougl 1 latex' 
born, in competition With the earlier bovn boh of a second or third 
wtfb* ; yet this may have originally res tod on the taking of wives iu 
tho order of the classes* I Recourse must bo had in practice to the 
custom of fcho family for n rule which cannot be gathered with 
absolute CGrtaiiitiy from the texts.J At Madras it bus been held 
that a junior brother, allowed by the others to take au impartible 
joi nt estate, transmitted it to his own descendants, the other members 
being entitled only bo subsistence, but that on the extinction of his 
lino an heir War to bo sought in the descendants of the oldest of 
tho original group of brothers* The rule of precedence by 
seniority of outgrowth from the parent stem and by representation 
wm thought to apply to an estate which, though impartible* had all 
along been joint Family property, and this though the eldest brother 
wits apilat ently dead when the fourth one took the estate.^ in the 
Tippersh caaejf the Judicial Committee had ruled that the 
nearest in blued to the last holder was his heir, not the senior 
memhor of the whole group of agnates. This she Madras High Court 
thought inconaist.oub with the statement in the Shivaganga ot*se, f J 
that the succession to a raj is governed by fi the general Hindi Law 
prevalent m than part of India, with such qualifications only us flow 
from the Impartible character of the subject,” such character being 
consistent with a confeinued joint ownership, survivorship, and 
precedence by seniority of origin in the group ] but it would seem 
that the Judicial Oonarnitteo^.f think ft rule of survivorship and of 
Jaterat rights to succession of collaterals was excluded by the impar- 
lability of the estate and the singular, success ion to iL* # The view 
of the Madras High Court is indeed expressly rejected; as it had 
Won by the High Court at Calcutta* The Madras decision therefore, 
however well reasoned, cannot be regarded as a safe precedent* 


# Maim Chap. IX* 193, ijjph Dig. B. IV. T. 61 and Uom. 
f Alan:; Oiiap. IX 132, and Kullnlianl too,; Maim til. 4, 13, 13. 
t BamMthtni Animal v. ftimnxntha Ifrumei, U M* I. A* 570 Nctl~ 
Hu to Xkb IkimaiiQ y, BtureJumder Thnkw t\ 13 M. I* A, &-n3 „ 

^ Nara^anti Athatfumaff&rii v. Vctfkutdthafapafi Itayi&kiy&rMf I. J. R, 4 

Mad. 960; 

|| NotikUtH Dth BurmvnQ v, Batrahwidw Th&kw f 1*2 M- I* A, 523* 

■fl' KtUama Natitfiitir V* The. Rij&h &f Shvangtwpb 9 M* I. A**nt p. 6D3. 

** .SVii Nmlhtto Bib 3itrmw v, RctrchuneUr Tfafaor, 1J jM* I. A* at 

pp, 641- 
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;h6 transition may be gathered from the authorities referred 

to below, («) See also § B ( 1 ). 

§ 3 A, (2) Adopted Sons,— On failure of ley Him at n mne of 
ika body? adopted son# inherit* If sons be bom to tlm 
adopter after he has adopted a, son, the latter inherits a 
fourth share. 


Examples. 


L Aj B 3 C form a united family* A adopts A 1 . On A J s 
decease, A L or bis descendant A" or A a takes A’a share. 

2. A, B, 0 form a united family* A has a legitimate 
son, A 1 . The latter adopts a mm, A*. If A s survives A! 
and A, lie inherits A's share. The same would bo the ease 
if A- were a legitimate son of the body of A ( , and adopted 
A 3 , and the latter survived A 1 , and A, 

8, A, B, C form a united family, A adopts A 1 , and a 
son, A% is born to him afterwards. On the death ol A, A 1 
will inherit a fourth of a share, and A* the rest of A’s share. 


AuTHOniTim 

Book L, Chapter II., Soo, 2, Q, 1, B, and 15j and 
Sec* 4-, Q, 2. 


There are no special authorities mentioning the right of 
the adopted son of a son or grandson to inherit his adoptive 
grandfather’s or great-grandfather's shares. But it may be 
inferred from the maxim that a person adopted occupies in 
every respect the position of a son of the body pi the adopter* 
S m Synopsis of the H. L. of Adopt., Head IWth, Stokes’s 
II* Law Books, p. 6G8. 


(a) Hit. Chap, L> Sm. L, para. £4, Chap. 1., Sec, 1L, para. 6*; \>v. 
May, Chap, IV., 9eo. I-,paras. 4-10; Apa^it J1 ■ VI. ^ Goat. Chap, 

XXV m., Iras. 5-16, j Maim Chap. IX, 105/, 112/; Vasi^im XV L; 
Nfi.wdo Gimp XtTT., paras i, 5, citedColcti. Dig' Hk. V. 1 32s 
Vishnu Chop XVII. I, 2. 








LAW OF INREUTTANCE- 

A, f$) ILLEGITIMATE BOSS, GHAND80,H% AJfI» .GnWAT*CiRA3TB- 
BC&g *—Itt the cast) of a SMra, behttj an m -ilhakUh hi* 
s*h‘j,ve> mi failure of the three tlc$midim£# t 4 

inherited hj hi? illegitimate grandsons, or gvmt~ 

gvand$on$. If leg Hi mate descend anfe are liming* im illo* 
gUipiate mJwr U h alf a A have* 


AmroHmifSL 


Book I., Chap. IL, Set;. 1 ?; Q, -1; Sec. E, Q, 1 ; See, II, 
Q. I, 2 r > 31 Vyav. May- Chap. IV, ? Sec. IV., pam> 82; 
2 Strange H. L. 7iK 


The expression f 8 half a share” must be interpreted 
in accordance with the principles kid down by Vijilflaiesvara ? 
Mih Chap, I } See, 7, para. 7, regarding the ff fourth of 
&harc J ’ w hich a dmightor i nherit s. CousequenUy, if A1 oaves 
ii. legitimate Ron, A 1 , and an illegitimate son, \ a , Afs pro* 
perty is divided first into two portions, and A !t receives ono- 
palf of such a portion; find A’ the rest, {a) 

hi the passage of the Mifcaksharu. referring to the 
rights of the illegitimate son, ib is stated that the latter 
inherits the whole estate of his father only on failure of 
daughter's sens* But this can only refer to cases wherein 
the father is separated (vibhakt&b as daughters 7 sons do 
not inherit from a member of an undivided family* On the 
other hand, the text states that the Illegitimate son inherits 
on failure of legitimate brothers. Have it must bo assumed 
that the author omit tod to mention the sons and grandsons 
of legitimate brothers, as these take their fathers 7 and 
grandfathers' place by the law of representation jp* <J5), 
and it would be plainly anomalous that a daughter^ son, 
but not a no nk son, should exclude the illegitimate son of the 
propositus, * See further below, § 3 B. (8). 


(«} Tills explanation is also expressly glron in tlio Virai intraday a. 
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- (4] Desciklant of EmoBANr Heib.— In the cam of 

coparceners toko have "migrated, the demndmU fi»; the 
male Um within Aim degrees Inherit, on return t their fore* 
father's share. 


AtmtcmrriEs. 

Mayfikba, Chap. IV., Sec, 4, para. 24; so also the 
Vimmitrodaya. See the c me of Moroji Yishvandih V. Ganesh 

Vlth&U 10 Bom. H. C, B. 444 


Ko difference in the rule as to representation arises from 
the parcencrk residing abroad. Mere non-possession does 
not bar until the seventh Iroin the common ancestor in a 
branch settled abroad; but the failure at the same time of 
three intermediate links prevents a right from vesting in 
the fourth so as to bo further transmissible as a ground for 
claiming a share from those who have meanwhile come into 
possession of the property. When they have resided in 
the an trio province, such a claim can be set up by the 
descendants as far as the fourth, only from a eomnipn 
ancestor, who was sole owner of the property. tSev Coleb., 
1%. B. V* T. 396 Comm.; me however Book IL Intro¬ 
duction, § 4 Dj and Index, Limitation. 

| 8 A. (5) Coparceners of the Deceased*— TU share of au 
undivided coparcener who leaves ytone of the above nun* 
Honed- descendant^ goes fo hts undivided coparceners . 

See Book I., Chap. I., Sec. 2 ; Chap. IL, See. 10, Q. 5 i and 
for Authorities* me Chap. I., bee* -, Q- 


The Mitaksbara (Chapter IT., Sec. jL p* 7 and 20) and 
Vyav. May. state distinctly that the rule, as given above, 
holds good in the case of brothers, but not that it touches 
tho case of more remote rokLions. The Sastria generally 
hold that the word w brothers ,J in the test in question m 

10 H 
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^anued more remotely to include coparceners; in foot that 
Hfcon tains a ^dikpradamma/ 1 or indication of the principle 
to be followed. There can be no doubt that they are right. 
For the law of reproeentation secures also to remote rela¬ 
tione the succession to their coparcener’s share. Thus if A, 
B, C, and their descendants B 1 , B% and G 1 , live us a united 
family, and at the death of A, B% and G l only are alive, 
these will bo the sharers of A J e property, as they represent 
their grandfather and father respectively, mid tho latter; 
according to tho authorities cited, would have inherited 
A’a share, 

Tho rule of survivorship in an cm divided family was 
recognised by the Privy Council in Katamtt Natchar v. 
Ilojak of 8hivaganga f («) but in a subsequent case it Inis 
been made subordinate to that of nearness of Tkin to tho 
lato Raj®6) In another case(e) reference having been made 
in argument to Hit* Chap, II,, S. 4, their Lordships seem 
(in# Rep- p, 504) to have thought that the plain tiff, one of 
four brothers once coexisting as a united family, in claiming 
od O'fourth only, instead of one-half 9 of a share in a joint 
estate, had made a needless concession to his nephews, 
who would bo excluded by him and his brother from 
succession to a third brother their uncle deceased, but 
tho Mitaksharu iu the place referred to is treating of Sepa¬ 
rate property. So too tho Yiramitroduya, Tr. p. 194* In 
the same treatises p. 72, it is laid down that a son dying 
is replaced by his son or sons in e united family with refercuco 
to uncles or cousins, each group taking their own father's 
share, Vijnftneivara, Mit- Oh. L, £L 5, insists on the equal 
rights of father and son to the ancestral estate; so also 
Vishnu, XVIL, 17, quoted below; and by tho exclusion 
of nephews in favour of brothers, the case would frequently 
arhsc of a united family, iu which the whole of the property 


(a) 9 M. I. Al mi'. 

(61 Stffl nbovo p, 70. 

(<?} Rawpmsud Tii’i'iirrij v, Skeochurn Dow* 10 K- I. A. 490, 
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tb^Kinged to obg member. Tho law of partition gives to Hie 
nt plicw the same right as his uncle, and requires that a 
division of tho common property deferred until the 
delivery of tho prog nan t widow of a deceased coparcener. (ft) 
The case of Debi Parsh&d v, Thahitv Dml (i>) supports the 
views just stated. 


Tn a Bengal case (c) the Privy Council have held 
that even in an undivided family the uterine brother 
inherits, to tho ex el usi on of tho half-brother, his deceased 
brother's share. After proving in opposition to Srikara 
that while Yftj«avalkya J B text (IL, 135, 185) in favour of 
brothers, includes both those of the full blood and those 
of tho half-blood, the subsequent texts, as to connexion 
by blood and by association, give oqnnl rights to tho 
reunited half-brother and the separated whole-brother, 
Jhn&ta Yakana in the Day a Bhfiga quotes Yama to show 
that the rule applies only to divided immoveable property, 
since the undivided property appertains to all the brothren. 
This has apparently been understood by their Lordships ns 
in tho case of half-brother^ meaning only reunited brethren, 
so as to leave to tho uterine brother a superiority in a family 
wherein no division has taken place; but the true sense seems 
to be that the divided half-brother lias no rights of inherit¬ 
ance, if a whole brother survive, until ho becomes re-asso¬ 
ciated, while the whole brother on account of his connexion 
by blood retains a right of inheritance in spite of separation. 
The half-brother is rostered to a place by reunion, (d) 
The whole brother has not quite forfeited his place by 
division; though in competition with another whole brother, 
it u separated or reunited, his single connexion does not avail 


(i-t) JMitakshard Chap, L, Sec. VT., pi. 11, 12; Chap. IL* Sec. I.* 
pi. #0; Vishnu, (Jhap. XYIL, SJloka SS; Yftju. It., 120, 135. 

(b) In. L . B. 1 AIL 105. 

(a) $heo Soondanj v. PirtJia Singly L, R. 4. In. A. 147. 

(d) Sec Prank i^hen Paul Qhowdfij v. Muthooranwhan Paul Chow dry* 
10 IL I, A. 403; and Maim IX. 212, 
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_ the double connexion of the latter; and on his retting 

having a double connexion with his own whole brothers, he 
succeeds to them. 

However the case may be in Bengal; the Mifcakalnirn 
says of the application of the bOokas II* 134, 139) 

that c< partition had been premised (to the general text 
on (succession) and reunion will be subsequently considered” 
so that in Bombay no preferential inheritance of brothers 
iu a united family can ariso from the texts. It h the 
same in Vishnu, Chap. XVII. , gut* 17. The joint property 
being traced back to the single original owner the rights 
of partition amongst descendants, and of inheritance, &o 
far as inheritance can subsist, are derived from the same 
boo roe jjvt without distinction oi mothers, these being 

now all tif equal caste* (a) In Nwlhisto Dsb v. Bec.rcltivnder 
Tftahnr (b) title by survivorship is said to be a rule alternative 
bo that founded on efficacy of oblations, and it is on this lat¬ 
ter that the decision of the Calcutta High Court is founded (e) 
which has boon followed by tho Privy Council in Sheo 
Somdart/e case, The Bengal case indeed admits a difference 
of doctrine under the MitAkshara* (d) 

A grant to united brethren without discrimination of their 
shares constitutes a joint tenancy with the same consequences 
m iu the case of a joint inheritance* (e) 

As to charges on the inheritance, undivided property is 
not generally in the hands of survivors answerable for 
the separate \lobfc of a coparcener deceased* (/} A son's 

(а) S*e Hit, Chap, II., See. 1, ph 30 ; and Chap, L, A'ec. 5, ph 2; 
Yajii. II* I2 J ), 121; Moi'o VUhvan&tb V* Gumsh Yit-hul, 10 Bom* H, L - 
B. 444, 

(б) 12 H. I. A. 523* 

(c) See RajkifthoTe v. Gayhu! Ckiotfhr,, L, K* 1 Gfrlo- *7, 

(d) Loo. cit. 

( 0 ) EadUbai v. NatoMh L L* B, 3 Bom. 161 ■ 

(/) Ud&r&m Sii&mmv.Bdnul^dnduji dal, llBom. H- C, B. 7Gj 85* 
Qoor Eeruhtid v. jS/ieodin, 4 N. W, F. K, 13 A 
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obligation to pay his father's debt depends on the nature of 
t bo debt, not on the nature of the property that bo has 
inherited.(a) And the propertyeven where a sou is liable, 
ia not so hypothecated for the father's debts a# to prevent 
a clear title from passing to a purchaser from the son in 
good faith and for value. (&} Securities created by a lather, 
unless they are of a profligate character, bind his sons ae 
heirs, (g) The widows of deceased cosherera are entitled to 

See below § 3 B (1), 


maintenance and residence* (d) 


} e m—HEIRS TO THE SEPARATE GBfflASTHA, 
UPAKURVlNA BR AH M A CHAR t, AND TO THE 
SEPARATE PROPERTY OF AN UNDIVIDED 
COPARCENER* 


The separated householder being father of a family be- 
conica the origin of a new line of a accession within that 
family* (e) His sons are by their birth jointowners with him 
of fch i ancestral estate in his hands r but lie has no other co 
sharers in it, nlid in the absence of son or after separation 
from them he is free to dispose of it, (/) Should ho fail to 


(a) Ibid. and Lalfa Sahcy v, Fakmr Chmd, I. L. R. 6 Cab 136. 

‘(S) Jmiiyatwm v. FturbJuuld^t 9 Bom, H. C. R, 116, 

(<i) Qitdhirl v. Kanto Lull, L R 1 1. A. 321; 8w*j Kaoer 

y r Shco Fras&df L. R* 6 L A 104; Jdkx Walk v. Youklapfjd, I L. R, 
5 Bom at 21; Ponmtppa v* Papimmyyiz-ngav, I. L* It, 4 Ma, I. 

Ch. II.. {j 1, para- 7, as. Vimm, p, 168 transl., Talewmd 
Singh « Rukvwv,', 1, h R 3 All* 333, referring to Qauri v. Olui^lva- 
w&wit I* L R 1 AH, 262, and Mavgal* Boll v. IRatmaih 4 B* 
L, 11. 72 0- 0. 0* 

($) See R'Xjdh Rihti Mrdin Singh y, Pcrturin Singh, 20 0* W- R, 
189, 

(/) MfH v. BMrwS, 0 Harr. 446; NaroUmn Jmlvm v* A T ur- 
3 Bom H. C R 6 A. C- J*; Baloo Been .Feifafr 
Stymie v. Maharajah Rajender Fertab Sakee , 12 M* I* A- at p- A*; 
Tidjtlrmi Mordrji v, Mathnrudm Dmj&rfrm, Bom. H, C, F* J. for 1881 

p. 260, 
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dispose of his estate, and fliosoparatodj bis sans (ft) take equal 
ly ? ancf failing sons., others taka in 


fcho order tallowing 


§ S ( 1 ) Son9j Sow's SpNS ahu Sow's Bon*s S 9 NS ,—The 
three first descendants of a separate Orihasika in tJw male 
lim inherit par stirpes. 


Bfe Book I,, Chap* EE., Sees* 1 and % and for Authori¬ 
ties, see above 5 $ A (1), 


'Fho householder, though ursoparafcad generally, may have 
acquired property which ranks as his separate estate* The 
conditions of such an acquisition are discussed under the 
Load of Partition. Tim succession to such property is 
governed generally by the Fame rules as if the acquisition 
had been wholly separate estate. When there has not been 
a general so par at ion of interests, the presumption is in 
favour of acquisitions by the several member* misting with 
tho joint estate, a presumption which has to be mot 
by evkieiico directly proving a separate acquisition or 
from which it can be reasonably inferred. (6) Bat under 
circumstances tho usual presumption will not be raised 
as ruled by the Judicial Committee in MnssL Bannov v. 
Kayharam* (c ) 

Beniority in marriage of them mothers gives no advantage 
to tho sons over their seniors in birth by another 
and the wives being equal in class, seniority hj birth 

(&■) m* Ammda Koomury. l£h&dw Lai 14 M. I. A. 412. (Hilhlh* 
law ageing here with that of the Mkakrikavil.) 

(5) Svg Dhurrn Bus Vanity v . Mammal Shama Smuln Bdbea t 
3 H, 1. A. 229, 240; YedamUL v. Nardtjmh I I *. B. 2 Mad* iJj B 

PmnhMen Paul Chwdhry v. Mothwwwkuu Fml Chtudry, 10 M. 
I. A, 40$. 

(0 Miwdi Itannoo y* JZa&liamm M 7th December 1877, 

(#) Rmala1$mi v. Shmnaitfha, 14 H. I. A. 570. 
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mp priority of rights (n) where the property k im¬ 
partible, (l) See aboye p. 69, 

The widow of the late owner ig on Li tied to regid&iice in the 
family bourn ; (c) m m a mdted family it is the widow's doty 
to reside in Lor late husband’s house under the care of his 
brother, (<I) and she cannot bo deprived of this right by a 
Sale of the house* (c) 

The widow has a right to an adequate mum fee nanco (/) 
out of the estate and in proportion to. it, (tf) She need not 
bo maintained exactly as her husband would have maintained 
her j(7i) but she must be sup ported in the family* (i) She 
cannot be deprived of her right by m agreement taken from 
her by her husband and a gift of all his property to his sons, (j) 
A mm may (ha* invested to produce the maintenance or other 


(a) Hahn Chap* IX,, paras. 122, 125. 

(t) lb, and Bhujftiujmv jf. Mdlojirdv, S Bum H. C. R. 161, A. 0- 
•J.: Fiuldu Rtumppa Nayanivtmi v. Bmigari Se&Mimitt Muydnimrit, 
£. R.3 I. A. 1, 

The partition of lauds in dospeiih btefeWakn all the sons, and failing 
them between the daughters, was the imivorsnl law of socage de&CQutiS 
in. England until comparatively late thu^a; nor was it pooaKav to 
England being found in tho lands ot 1 therafcimprs of Franco as well 
as in other parts of Europe. Eitim, Tenures of Kent, 41. There are 
frequent instances in Domesday of males holding in coparcertery, or, 
as it is thero expressed, in paragio, lb. 5fl< 

(cO Pratokoo-nwar eial, y. Dtiokoonwar f 1 Bijit. R. 404. 

([3) Eimla d aL v. Mmm%an,hur s 2 Bon\ It, 746. 

Oh Mmijalu Debi el til. v. Dmmmlh Base, 4 B, L. R. 72 0, C. J- 
Gaitri v. O'handmvm^b I L, I>. 1 AIL 2(32; Tale maud Singh v. 
Rnkmim, t. L. It, 3 AIL. 353, See Book I„ Ch. I., § 2, Q. ft. 

(/) Macaw Cons. Hiudft Law, SO, 

(y) 2 Str. IX, L*. 200, 299; Sakmrbdi v. BJmvanjh 1 Horn. IT. C. 
It. at p, 198. 

(?0 Ealhep&rsaud Singh y. Ewpow Kvowwaree, 4 C. W R, 65. 

('0 See Bk. II, In I ml. § 7 A ; M. Vmkatti Kridna d of, v. M . 
\ r <\nktd&rui%amah , Mad. S. D* A, R. for 1819, p. Dj VivaJa Ohiula- 
numi, p. 261, 

ij) Karbadibdi v Mahdijnf, Ndt'dymi , I; L. R t 6 Horn. 39, 
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^rrangomcnts made to secure \t.(a) Purchasers from the 
successor tire bound or not, us tiiey have or have not notice 
of the widows claim according to SrimaH BJuigctvctH Dim 
v. Kmmifal et (ti.' 3 (b) a Bengal case, (c) As to tho nature 
of the widow'** right as au indefeasible charge on the estate, 
opinions have differed. (eZ) in Lalcshnum UdntcJiantlm v- 
Batyahham&bai (e) it was held that notice was not conclusive 
against tlio purchaser of property held by a surviving 
coparcener subject to a widow’s claim. The subject ia in 
that case fully discussed. 

Even a concubine and her offspring arc entitled to sup¬ 
port, j$ee below. 

The son is bound to pay his father's debts and even those 
of his grandfather. {/) Tho con tracts and obligations of 
his father in connexion with the estate pass to the heir 


{a} Sukv&rMi v. BMvdnjh l Bran, H, C. R tJ at p, 198 ; Vrawtemn* 
dm v, Ymmmbdit 12 Bom, H. C. 229, 

{by s b. liji a. 225 a. o. j, 

(o) See Adhirmiw Namm Coomary et at v. Shma Mallet 1 Fat 
Jiltihudai ot al. f T. L. R. 1 Cal. 365 ? liaboo Qoluclc Ch under v, Ranee. 
Oh ilia DtiyaCi 25 C. W* 11, IDO. Sec also R/mUl ThdkurmJds v 
/-.ip kdkmichtmd- Mv,nirdtti el «£.* 1 Bum, H, C. ft, 71 App.; arid Johu-yra 
Bib$$ v, Srecgopal Miss or et al t T. L. R, I Cah 470, 

(d) Soo Esimdiandra v Sdvitribdi t 4 Bom, H + C, R. 73 A, 0, J.; 
JliendaU v. Micwt, Ktmsillttih , 2 Agra K, 42 \ Mu set. Laliikuar y. Ganya 
Bleihon at al.y 7 N. W. ]h H. 261 > B ujtm Doobey et til, y, Brij fflioofcm, 
ItidL L, ft. 2 I, A, 279 5 Debia v. Jloy Ludimeepu t Singh 

vial., 23 C. W. R. 33 j Adhir'aness Nwa in Coomary et cil. v. Shona 
MalUe Ful Mahadai d a2., 1. L. ft. 1 CaJL 365 j Mftnkslmva Ch. 1. See, 
TO, 1, 2 * Sec I. 27. 

(c) I. L, R, 1 Bom, 202 ; 2 lb. 4J14; I, L. R. 2 Mad. 339. 

(f) The obligation iu made dependent on his taking property horn 
the ancestor* and limited by its amount by Bombay Ant YTI. of 1866 
A similar limitation ia provided by the same Act in the case of family 
debts incurred daring the minority of a member afterwards sued 
for them. The protection extends to obligations incurred before a 
member attains 21 years o[ ago* The general age of majority is now 


18, Seo Act IX. of 1875- 
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taking it, except when improperly incurred, («) The Jttdiebd 
Committee indeed have laid down in the case of an cetatp 
expressly held not to have been self-aecjuired by a father that 
** all the right and interest of the defendant in tire aamindurt 
which descended to him from bisfather, became assets m liis 
hands'' liable for the debts due from his father/' (b) 

^ 3 jft ( 2 ) AdoptTU) Sews. —An Adopted son wnd hi$ descendants 
inherit irt tlw same inemner as natural sons, awl their da* 
scendmita* In cme f after an adoption has been made, of 
th) adopter haring a legitimate a Art oj his body, (ha 
adopted son receives a fourth of a share, 

Stw Book I., Chap, II., See. 2, and See, 4, Q- 2, and 

for Authorities, see above §8 4* (2) (3)< 


If a widow adopts a sou in her husband's name* the 
adopted son immediately inherits the deceased's property. 
Sea Boob I., Chap. IL, See, 2, Q. S, as. 

Regarding the intorpretatioii of the expression a a fourth 
of a share/' see ^ 3 A. (3) page 72. 

Adopted sons of sen's sons, or son's son's sons, likewise, 
take the places of their adoptive fathersi Sea above, § 8 A. 
(2), page 7L 

§ 8 If. (8) SBdkas’ Illegitimate Sons,— On failure of legili* 
mate sons of the body* son’s sofiMJ, or so ids son $ sous, the 
• ilkgitimate son of a Sudra and his descendants ui the male 
Una inherit the ancestor’s property. If legif inuite children be 
living the llhgUimaie son takes half a share. 


{n) Mirada Ft. I. Chap. TTT, r 2, 4, 18; I fyjmvppn PiUai v. 
Paprwayyimga r,lL. B. 4 Mad. L Gop&l K M ftfdri v, £&* 
tnjyanyil ',L L. B, 4 Mad. 236. As to jho contract of tenancy sea 
Xhnkitesk Ndrdyan Pai v. Erhfatdp Arjnr^ Bom. H, C. Print. Judg. 
1875 s p. 3fil; Mliji Sdarmn Kdik \\ Bhikaji Soyare Prabhu, Bom. 
JL C, F. J, 1881 , p. 1 SL 

{b) MnUi&i Ohdtiar v, SangiU Vim Pandia* decided 10th Mtiy 
1882, revere trig I, L. B. 8 Mad, 370, 

11 H 4- 
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See Book L, Chap. JJ., Sec. 3, and for Authorities 
jiee above, $ 3 A, (3). 


See § 3 A, (3) above* page 72* That illegitimates of the 
higher cartes can claim maintenance onlj^ wM© those of the 
SMra caste are not outcomes but inherit, is laid down 
m Pandaiya v, PaU et aL {ft} See also Ghioturij a Mm 
Murdun Syn v, Sahub Purhuhtd Syn, (fc) 

According to Book L, Chap* IT*, Sec. 5, Q. 1* the 
legitimate son of an illegitimate son inherits his father's 
share, though the latter has died before his grandfather* 
There is no express authority for this opinion* But still it 
appears to be in accordance with the general principles of 
the hw of inheritance. For the claim of the Sudm J s ille¬ 
gitimate son to his father’s property, or, at least, to a part 
of it, is not contingent, but absolute, since, even if he has 
legitimate half-brothers or half-sisters, half a share must be 
given to him, The Siidru^ illegitimate son is therefore in a 
position more analogous to that of a legitimate son, than to 


[a] ntn. 0. R 478 . 

(b) 7 M. I. A. 48, 60, 

The ^ iram i t rodava, folio wing th&Mitiikthar^ Ch. I,, See. XI,, pains, 
40-4?, in con tom plating unequal marriages as possible though repm- 
honsible T assigns to the sous bora from them & one-third ora Imlf- 
flhare of the paternal property, admitting of augmentation* except in 
the case of a Brahman's son by a Sftdra wife, to n full share at the 
father’s discretion* VlTttfflU, Tr* 0S P 123. An exception is, in the eusu of 
Brahmans, Bmtlo of laud; that a sou by a 7! mb muni Wife may take 
back from the douce, his half-brother of in fen or grade, Ib> 98. 

According to the CJaltio laws of tr eland and "Widen bos tarda might 
inherit, taking with the legitimate sous a share regulated by the will 
of the L ead of the clan. See Co. L i b. 176 a an d Harg rave's Note. The 
laws wore connected as amongst the 8? dm a with thegeneml looseness 
of the marriage tie, winch the husband could dissolve at will, See 
Ancient Laws of Wales, p. 46 § 54, According to the Lombard law t he 
illegitimate was excluded from success ion, but tho legitimate &on had 
to giro him a provision hi money, 
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relation a wl.10 itiiherrit by a right liable to obstruction. 
Hence it would seem a correct doctrine that those laws, 
which apply to the succession of sons and grandsons of legi- 
ti unite sous, should also bo applied to his sons, i. fr. that his 
^ons should be considered to represent him, and to take, 
in case he dies before his father , the share which would have 
fallen to him. 


In favour of this view we may adduce also the tact, that 
the rules treating of the rights of the illegitimate son are 
given by Vijri&nesYar& at the end of the chapter on tins 
f npratibamlha d&ya, 1 inheritance by indefeasible right, and 
form it were an appendix: to it. Henco it may bo 
inferred that. Yijiianesvara intended all the rules^ previ¬ 
ously given, regarding sons in general, to apply also to 
him* except os far as they were apparently modified by the 
text of Yajnavalkym According to this, the fulnre of 
daughters and their sons is necessary before the illegitimate 
stiTi cm inherit the whole property; (a) Sea Mifc. Chap, E-, 
&uu. 12, and Chap, IL, Sec, 2, pi. 6 j and also above 5 3 A. 


(3) page 72, 


The i!legitimate offspring of a casual connexion may 
inherit, if duly recognised, (b) but a son born in sin (add" 
tery or incest) is not entitled to a share of the inheritance, O 
He can claim only maintenance, (d) 

Illegitimates inherit collaterally only by caste custom. 
See BookL> Ch, II., Sec. 13, Ql 9; 2 Macu, EL U 
Clu L, Sec. 11, ph 31. (e) Inter sc the sons of the same 
concubine are regarded as brothers of the whole blood. 


(a) See Mutt-ftawawij Jug&v&ru v. V&Maswarn, 12 M. 1. A 220. 

(&) Thiiioo'Ba#* v, itwna Baao, 2 Burr. 11. 491* j Hiki v. Govind, lu 
Jj, U 1 Bom, 07, 

[Vi $ A, No, 124 of 1S77, Nfo&fptnbh&rthi .v. Laidnybhhiki ■ Bom. 
H. G, F, J. F, for 1877, p. 173 ; S. C. I. h, B. 2 Dorn. 141. 

(c?) rb/L^. atid 2 Str. II. L. 63. 

(c) Niesur Murtojah v. Kvioar Dhmmunt Ro m j 3 1. hf&rftb. R 
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i.aw of iNin-mmsoK. [n S 

'€& Book I.j Ch. II., Sec. i l, Q. 4. They may form n milted 
ffimily with their legitimate half*brothers. See Book L, Ck. 
IT., Sec* 3, Q. 12. 


Tko rule given by YAjnavaJkya in favour of the illegitimate 
mn of a Sudra, though separated in the MitCikshadL by a long 
commentary on the preceding slok&s, yet in tko original 
immediately follows them us part of a complete statement 
of the succession of sons according to their rank. Next 
follows tko statemeut of heirs to one who leaves no male issue, 
that iSj none of the sons just enumerated- (a) What YA jna¬ 
val ky a. obviously meant therefor© was that in the absence of 
an a Liras sou and of a dataghter’a son, a Sftdru/s son by 
his slave should succeed, The daughter's son is the one just 
before specified as equal to a son, though there is a slight 
variance of expression owing to the term putrika snta first 
used not being In strictness applicable to the offspring of a 
£vlclra. (6) Hencm the word dahitra suta is substituted. 
By Yajmv&lltya tine daughter as well ns the wife is brought 
in after the sons of all classes, (o) It is only by interpretation 
on the part of the commentators than the daughter herself 
Laving keen first allowed to be an appointed son has been 
placed before her son under foxts probably intended to moot 
tko case of no son of the enumerated classes surviving, nor 
any son or grandson of such a son. (d) If Yajniwalkya had 
intended to give to the &&dra*B daughter a place before his 
illegitimate son, he would not in the next line hove placed 
the widow below that son and the daughter below the widow. 
The texts quoted in tko llifcdkshara Chap. II., Sec, IT-, pam. 
G from Maim and Vishnu {apart from Balanvbhotta's gloss) 
show that on failure of descendants in the male lino both tko 


(a) MiUkahari Chap. II., Sec. I „ pnra?i. % ffi. The tern is apui va=: 
sonlcas. 

(A) See Vimmifcrodayap, 121. Infra Bk X. t Ch. U, $ S. 3, Q> 12, 13. 
(«) tpo HTf&kehara Chap, XL, Bocl I,, para, 17. 

(d) Sm MMkslmm Chap, IX, 8cc. XL, paras. 2, {>, 
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proscribed tho succession of the daughters gun and no 
without appointment (a) of the daughter herself, who came 
in at a later stage, (b) This makes it the more probable that 
the daughter's son but not tho daughter was intended to 
precede the illegitimate son, though tho precedence assigned 
to him by some commentators oyer his own mother in ordi¬ 
nary cases is to be rejected, m Mitramism says* on account 
of tbe specification by T|wftikya of the daughter and not 
of her son, as an heir, (c) In the case below Book L, Chap, 
II., Sec. 3, Q* 8, the illegitimate son of a Mfjfli is preferred to 
tbe widow. Tho widow could claim recognition, but she is 
postponed by the Sasfcri to the illegitimate son through tho 
opera firm of YM naval k ya J s text (r£) and Vij ii anesvara 1 s com - 
merit* (e) which provides for tho daughter's son and daughter 
but not for the widow. (/) 



It seems anomalous that the widow should bo thus post¬ 
poned to the illegitimate sou, and her own daughter and the 
daughter's sou* But according to the recognised rule of con* 
Str action (g) the text of Taj naval kya can be cent roiled only 
by another not- reconcilable with its literal sense. Then 
the passages from Vishnu and Mann quoted Mit, Ch, II., Sou. 
IIV/ para, l> show that at one at ago of tho development of tho 
Mind ft Law, the daughter's son and oven the daughter were 
mado equal to a man's own son, while the widow was still 
unprovided for, ox' reduced to a lower place, (/;} Tujfiaval- 
kya's text belongs to this stage : so little progress had been 


(e) Ylmmitradaya, Xransl. p t 121. 

(5) UMr« Ndndji v. Smdrfbm, 11 Bom. H. C, K. 274. See infra 
Bmk I., Ch. 11, See. ft., Q. hi. 

(c) Viramvtrodftya, Trans]. p. 184, 

(d) Mitakfiharjj Chap, I., See. XI1,* para. 1. 

(e) ftlitakshara Chap. I.* Sec. XII.,-para 2, 

(/) So too tho Vi ram it rod ay a, Trims), pages 130, 170. 

($) See Vhamifcroduya, Transl. p. 23tL 

(ft) See Mann Chap, IX,, 130, Ufi, 147. Vishi^f Ch. XV., 4, 47 
Compared with Gautama XX'VX» 18, ss., and Apastamba II. VT-, 
14 ; m rack XIII, 50, 51. 
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[bodi 


fch&fcbht> Bishi does not even name the daughter's son 
except in this place; but this mention is enough. 

It is to the pafcni only that the sacred texts assign a 
right of inheritance. ( a) .Thu English t ranslation t( wifo ,J fails 
to indicate the distinction between the wife shaving her hus¬ 
band's sacrifices and the wife of an inferior order, (b) The 
Swra having no sacrifices to celebrate like the twice-born 
haa no pa Ini* * to share them. The Asnra marriage being 
a purchase gave to the wife no higher status than that of a 
fi dasi .** or concubine, ( 0 )* But this or some even lower form 
was the appropriate one for Sftdras;(d) the higher forms 
were not allowable until custom in some measure mad© them 
ss>,(c} and the different consequences of marriage according 
to the different forms {/] are traceable to a time and a 
custom in which community of property betwoon the married 
pair was not recognised. (g) Under such a By a Lem it is 
not at all surprising that tlio wife's right of inheritance 
should not bo admitted, Nor is it str&ngei that the develop- 
moot of the pa rely BrahrninicaJ law by which widows in the 
higher castes benefited Should not have embraced in its full 
extent the degraded Sftdras* As to the wives in this caste 
the expanding law left thorn os it found them* while it 
readily adopted an existing custom iu favour of illegitimate 


(<a) 8 m . below Book I., Ch, II f Sec, fi A, Q. <3 and above IiUml 
$e$ too Ylmmifcrodaya, TnuisL p. 178. 

(a) Hit. Ch. I.* Sgo. XL 2, DA.. Bhag, Ch, XL* Sec, I. f iS. VSrumi- 
trodaya, Tran si. p, 132. 

(c) Smrifci Chfind, lf>0 ; YSramitrotkya, loc* cifc- 
(<j) Baud hay ana makes mere seseal connexion a lawful form of 
union for Vaiaya* and ".for," Iib says* r< Taisyas mid &ffdras 

are not particular about their wives/* Shortly afterwards ho Bays: 
" A female who has been bought for money is not a wife* She cannot 
fis&isfc at sacrifice offered, to the goda or the manes. KAsyappa has 
pronounced her a slave.** Baudh-, Tr. p. 207, 

(r) Cf. Vyi'fdmngamY. Lukahman, BB- IT- C- 11-255-56 0*C. J. 
[/} Mit&k, Chap. % Sec, XL, 11 T 
\j) See the Chapter on Stridhaa. 
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i&riBj which appeared reasonable to those whose own heirs 
might bo sous irregularly contributed to their families,- and 
who looked on the SMra mar Wages as virtually no more 
than licensed concubraage.(fi) 


The express provision in YajTiavalky&’s text in favour of 
the daughter^ son may not improbably be traced in reality 
to a time when this kind of descent alibrded the bettor 
assurance of a real connexion of blood* Rut it may bo really 
an adoption for the Sfldras of a rule much repeated, though 
not intended for that caste. The advantageous position 
assigned to tho daughter^ son is traced by JfrufHa Yahaua to 
his identification with the son of the appointed daughter, [b) 
in whose favour only* Jfmftta Vfihana says, tho texts ex¬ 
pressly pronounce, He cites Bandh dy text [^} that 
the “ Putrika Sntam” is to offer the pindas and apparently 
excludes tho mere dauhitrafrom this right, which is 
assigned to him also however by Mann, (cZ) The introduc¬ 
tion of the daughter as well as her son inay be due to a 
similar course of thoughL The daughter appointed as a 
son being once ranognissed as a regular heir, (c) the daughter 
not appointed gained a place, (/) and in tho passages cited 
as well as in Brahaspati (g) is mentioned without any men¬ 
tion of the wife. The texts were so far admitted as to the 


{«) See Gautama Cli, XIX.; IJaudhayana, IL, 2. 

Tho Reman law furnishes an analogy in the uaao of slaves ;** quag 
yilitates vitae dignaa observations kg am non credidlt/’ and whoso 
Unions, even under the Christian ays tom, remained mere co nonbin- 
age in law until Into in the 9th century, jEW Hiltoan Hist* uf Latin 
Christianity, vol. II , p. 15 j Lccky, History of European Morals, 
II, 07, 

(h) Dfiya Blmga Chap. XX., See, II, 21, 

(c) At 1 W. «fc B, flat Ed,) 310, 315. 

(*£) Of nlao Sankha and Likbita, Stokes* H, L, B, 411* 

{e} Mk, Chap, I,, See. XT., para. 3. 

. (/) Alarm Chap. IX., 130 ; NArada Chap XITL, 50, 

(g) D&ya BbAga Chap. XI., Sec It, 8. 


* 
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"SMras, but those specially favouring the wife a* 
boa dug only on the ** patni,woro twk (tt) 


§ 8 B. (4) Widows— On failure of the three first descendants 
iniJw mate of adopted sons> and m the case of 
S4dras of illegitimate &ons t a faithful 'widow inherits the 
estate of a separate householder and the separatv estate 
of 4 untied coparcener. 


See Book I v Chap. II.* See, G, and for Authorities, see 
Book I,, Chap. See* 2, Q. 4j Chap. II See. G A, Q. 11 ; 
Vyav. Hay** Chap. IV., Sec. VIII, p. I, seq. 


Under the strict Hindft law only such a widow inherits 
who wait a dharmapatni, “a wife taken for the fulfilment 
of the law, 1 * svho was lawfully wedded, and able to u&atat in 
the performance of the sacrificial rites, (ft.) As only a female 
married as a virgin could occupy finch a position, the females 
who had been widowed and remarried (by Fat) were 
excluded from the succession to their second husband's 
property. By Act XV. of 1856 this disability lies been 
removed, and the legal relation of wife to a husband, whether 


(a) See book I., Oh* It, S, Gi A. Q, G, and the itistmiGe at Book I. a 
Ch. Y.,S. 11., Q. 1 and 2. 

The Salle and Burgundian laws excluded women from inheritance 
to laud. The Wirigotlis raors influenced by the Eoiuau law admitted 
the daughter^ sue cession, and this was in part adopted by the Franks, 
In England boc-laud was heritable by females, but in the lb]e-land 
they could Ink a no shave. Heueo pass! bly their exclusion by custom 
in some manors, see below, 

($) ** A wife of the same class is indicated by the term f patid 1 itself, 
which signifies union through Maori ficeV VS rami t, IVausl p. 152. A 
wife of a rank below a" path!* 1 would bo entitled only toinalnfeotinitco 
according to the SrnpUi Chsmdrika Ch. XI., and comments in 
Vfmmit., Tr. p. H43> 153? to succession only on (hiluraufthu with of 
equal cliis s, and that by analogy only, tho Texts giving the right only to 
the ” p^ufc^nt > ,, to whom thnSmrici Omntfrikft, toe cifc. paras. 11,25, con¬ 
fines it. As to tho relative rank of wiveH the first married ha$ 
precedence. See Steele, L. C. 170. 


« 






she is technically a putiii or not, is recognised £s giving iv 
right of inheritance Lo the woman and legitiirmcy to the 
children* (tf) 


If a householder leaves more than one widow they share the 
estate equally, 8&6 Book I., Chap, Ilq Soc. 6 a., Q, 35 and 3d, 

Two or more widows arc usually regarded as taking a 
joint estate ; but this, though established by judicial decision 
in Madras and Bengal, does not appear to bo the doctrine 
of the Mi tak sharia or of the VyavuMra Mayfikha, (6) In 
Madras it has been thought that the interest of one only of 
the widows could not be solcL(c) 

Proved adultery bars the succession of a widow to her 
deceased liksbaud's estate. But if sho has once obtained it, 
subsequent unckastity does not afford a reason tor depriving 
her of it. '8e& Book Lj Chap. VI*, Sec, 3, Q. 6, Ilemark* 

Poring the widow's survival no right vests in her bus- 
ijjniifs brothers or the other heir3, Her life whit respect to 
the subsequent inheritance of heirs sought amongst her 
husband^ relatives is as a prolongation of his, (d) Succes¬ 
sion pu the widow's death opens to the husband p s qualified 
heirs then in existence. (a) 

(u) Vyav. May. Chap, IV., Sec. YUL* para. 3, j Sieele* Law of 
Cistes, 16$, 169, 175, and the answers of the SAdtris belown Ek. 1.. 
Vh. 11, See. 6 a. 

(6) BnJ&khidQti Govindm v. Kwhavlril Chholaltd, B H, C- P, J. for 
18$!, p* 320; Knlarhasapfi v. Cktttoverovti, 10 Borv>, H- C- R. -103. 
Comp. Rtud&mma v V^nkcda Jlamappa d al. t 3 Mad. H. 0, B. ‘268, 

(«) Kathapei-nmal v. 1. L, R- 2 Mad 194- ; Gttj&pttiki Nd* 

mttni v. Giijapaihi Rvdh 1 fb* 3DG ; Uk\ r sju>aHdeen Doobiy v. 

Mipu* Bom* II M. I A. 487. 

(ni) Jt.wjdtu' ChtntdtY v. Sumhhoo Ghiindw, 3 On! S, D. A, E. 106 i 
Mu#tit . Jymnme J Libiah v. Ramj Gkoiwhvc Ibid. 289. 

(f) Lazuli pf&rtiytnt Singh el aL v* Tidsw Narai/(tn Singh d al. t 5 

Sel. S. D A* ft, 282 (Cak.]; Naim Cinder v. et aL, 9 

C* W, It. 50B (1, 11*; Tdmhak v. Mah/tdev R(unj^} n-ii nl., 0 Burn 

11, 0, R. lii, 0. tk J, ; S\ Lk in BhoohwiMi>g^ DzHa v. iwi.iT? Kishoro 
Acharjv&i 10 M. I A* 279. 

13 ii 
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rights attached to the married 
governed by the customary law of the class or caste (a) 
which regulates the form of the ceremony as well as the 
relation* arising from it (L) The kw of the casfco has been 
more or less subordinated in eases of disagreement to the 
general Hindu !aw ; (c) and private agreements are tied allow¬ 
ed to control the customary law so ns essentially to modify 
the obligations which it imposes J (iil) m by making tho union 
dissoluble wliicli the 1 aw regards as indissoluble. 

The heritable rights of the widow arc mainly derived from 
n mo nil unity existiug between her and her deceased 1ms- 
band* (c) The domestic fire must bo maintained as a 
primary duty, and in its maintenance and the performance 
of the household rites the Hindfi wife mast take part with 
her husband. (/) Thus* as the MihabMrat eays; (*/) A 
wife k necessary to the man who would celebrate the family 
sacrifices effectually. 1 ' Hence the Ltiabmid comes for Bomo 
purposes to be regarded as ,f even one person with his wife" (h) 


(«) Ardanur Cm'stdjee v* Pert&ebaL, M. I. A. H48 f 390« Moon- 
the&Bi&Uor Ruhtem. v* fthtmtoGnusa, 11 Tb. $51, 611; ftkUmtr v. 
Qrdi\ 14 if. X. A, 309, 323; IldM r. Gov did valad T<yr', l. 1 <- R 1 
Horn, 97, ii H; Hr//, v. Sawbku Rngh% Ibid. 347; Htfatfhmi iV’hTht 
V. Ei/-*- Naikin, I. L. B*:4 Bom. 545, tut 565 bb, 

{b) Gotha RetTii 2Iistree v, Jtfoohita Kp$tiv Att.eaTi Bomaonw, i t 
Berig. Law, Rap. 258; Rajkm&f/ t r Nobofiip Ckuadro Deb Jhtm-ttti v. 
Jtffjeh Bit Chandra Alan ihija y 23 G* W. R. 404, 414. 

(cl ifoy. v. Karsan Cojd, 2 Bom. H. 0. R 117,1'25. Comp, Gant* XX, 
20 ; Mauu U., 12, 18, 

(d) Fidarmn- alios Kirra liter ah v. Mm&atnut Ah^rec IFcvrana#, 
20 C. W- K. 49. 

(e] jK&ty&yattft cited in, M. William* la. Wis, 150 ; BriJm&puti in 
the Smfitv Cbondvikd, Ch. XI., Sec* 1, para. 4; Mann* XX,, 43- 

(/) Maun IH., 18; BaudMyan, TransL p. 193 
C (i) Minrn III., 67s IL f 67; !X. f Sfl, 87, 95; Apast* 99, 125,12 H ; 
Xkteb- Dig. B. IV., T. 414; SaapLi Cli&mlrik&, Ch* XL, Sec, I, 
para, 9, 

(ft) Maun IX.i 45; Brihaspati, quoted by Eulliika on M, IX ,, 187, 







As .under the Roman Law, (C Nuplim $U/it dwiai juris 
ei hiimuri totiimunkaliv” The wife's gotra becomes that 
of lior husb uni j («) her comp let© ixiibiatiort is effected by her 
marriage } she renounces fcfo protection of her paternal 
manes and parses intotho fatuity of her husband* (&) ih© 
connexion being thus intimate there should be no litigation 
between the married pair,(c) and according to Apastamba (t?) 
Uiore can be no division between them. Any property 
which the married woman may acquire is usually her him- 
band’s* (e) A thing delivered to her is offec&tially delivered 
to the husband, and what is received from her is as if received 

(pi Sgede 27 (n)i tn/Vn B. I-, Oh. IVVB., Sec. 6, 11. (b)» Q- 3; 
J/Jj| >tbka# v, L. R. 7 I. A. at p, SSL 

Ilader the Teutonic laws vrhicsH racogniz&A the birth-law of each 
us permanently adhering ip him, there were exoeptiofc§ (L) ui tha 
ease of a married woman whose coverburo brought her under die 
hirth buv of Lor husband, and (2) in that oE a priest who #nio under 
the Homan law. fifcw Saviguy's History ot l the Roman Law,, Chap. III. 

H f ) 4 sc,- H< L. 01; drr! v, &•£ BicttokMtfre, L. 11. 3 

Xu. A, 191. So amongst the Hfnaans. Dio, Halic, lh, 25. 

{,;) 2 Str, H L; 63; Oo, Bi. B. Ill- Ch. L,T. 10. Conjugal rights 
were raised to the husband where fcho lower courts thought that 
uompelling die wife to go to Ms; bouse would bo dangerous 
personal safety. JTku Bhag\.Kv>% v- Mi H&t&, Bom. ID □. V. J* IHle 
for 1880, p. 322. 

id) See Hfirita in Smrlfci Chao., Ch. IL, Sec. 1, para, 39. Vlraraifc., 
Trans. p, 50, Apustarnba f Trans 1. p. 135. 

(*) Vyftv. May., Ch. IV., Sec. 10, paH. 7; Colob. Dig. Book Til, 
Ch, L, T 10$ bbW&a U, XXL 89j Apad. 156; Mi mu VI11. 416; 1* 
Sfar. n fi. So. KAtvtVyana quoted m S3rnriid Ciumdrik&, Ch. IX.. Sec. 1 , 
parn 16. But son also Mifc. Oh. TI., Sec. 11. Mniwami P&tdifaleM 
v. « R. O. Rv 272. She is liable in her 

etrldhaii tMily for a, contract mada jointly with her lmsband, .while a 
woman Contracting as u widow remains subject gunorallj to the lia¬ 
bility fCtcr her ruma triage. Narotfnn v. 1- L- K 6 Bom- 473. 

AdDdlflifftfcd! v. B'lt iSVarn, JloMi 470. S. A* 2ill of 1361; S, A -t6? 
of \ $G 9. AVhon liv lug separate w 1 t h out iscces sity she i » 1h lly hi d > lo 
for i^ er debts. NaMbhdL BMilal v. JavhwRtfjh I. L- It 1 Bom* 121. 








fmnj hiia,(«) Her full ownership of her etrfdbao is subjocf tn 
the qiiftllfibilaon that her husband may dispose of it in cime 
of distress, and that her own power to al ienate it is subject 
to control by him with the exception of the Ko-eallod Sail- 
daynkurm tho gifts of affectionate kinsmce. ($>) See the 
Chapter on Stridhan* 


The identity between the married pairbcingthaacoinpteh?* 
Jagrmnatlift cites Datta (e) to the effect that “wealth is 
comm on to the married pair' 3 ; but this be explains as con- 
stri tilting in the wife only n secondary or subordinate property. 
Her right in the husband’s fstate.ta not mutual like the cu- 
ex ten si re rights of united brethren* It is dependent on 
the husband's and ceases with its extincti on * (d) Her legal 
existence is thus, in some measure ? absorbed during her 
oomduro in that of her husband, (e) His assent is specially 
necessary to her dealings with land acceding to Nia'adaj 
Part T., Gh, III., p, 27-29. {/) In case of uuau tho risked 
txiunsuebions she is liable in her strhlhan, bat not in her 
person* (;/) On her decease she shares in the benefit of 


(a) Col. Di^. B. V. Chi VIIT, 309 Comm, Her authority would, 
howfivor, be revoked perhaps by adultery as mi dor the English law, 
(S&eil t, Ktmny[ t L* It. 2 Q, B. D, 307), and the Ip|w lhinal Code 
§ .378. ill ns, (u) assumes that her authority je limited by the extent 
of delegation from her husband. Comp* ft. y, Sanmxtuta t L L. R, 
1 Bom. at p, 632* As to household expenses see Aptist,, Tr. p. Iclfi. 

(If) ft y, v. NdOid Kfihjdn ob, S Bom. H. C, E* 11 Or. C&.; 2'nkfir&m 
v, Qm&je# Ibid. 129 A, C. J ; Vyav. May., Ch. IV.,Sce r 10, pi. Sand 
10 1 Coieb Dig*, B, II., Oh, IV rj T, 55; Bk; V., T. -J7B t ViramU.rrf- 
diwa, quoted ho low; Mann II,, 199 ; SmritiChandrika, Ch, IX., See, 
% Ii^m*. 12 ; 2 Alacn. H, L. 36. 

(r) Coleb, Dig* B. V* T* 415. j$’ae also tho Stnpti ClmudrikA, Ch* 
IX.. See, 2, para. 14, 

(rif) Tirana it,, Tratmb 166, 

(ii) S(>a Mi hi i vi IX, 199, d.s construed by Die ll^ytiklia and Vim- 
mitroflay a, 

(/) also D fflyapp$6a v. Mallapiuii Rayndu d al., 2 A], II. 
C % 300 - 

fttttkubhdi v. Jaohcr Rdr}i *i ai ri In* L. It. 1 Bom. 121. 
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Li or husband* @ sacred fire, (a) her oxcqm&l ceremonies?, 
according to the Mitakshttru mid the NrrD&yasmdct, are to bo 
perform tod by her lin shandy and in hi w absence by the mem¬ 
ber* of his family, not by tboao of her own family of birth, 
Surviving her husband, and tlma in a maimer continuing 
his existence, (t ) she procures benefits for bis manes ami th ose 
of his ancestors, (e) It is on her competency in this respect 
that according to the Smriti Chandiika (Trans, p. 151) her 
right to inherit depen da, Dev ftp da Bhatt therefore restricts 
the right to the^patni/* refusing it to the wives of im inferior 
order, (t£) and lathe Viramitrodaya (e) it is said that “a wife 
espoused in the ds urn or the like form has no right to the pro- 
party when there is another espoused in an approved form/' 
because Y a woman purchased is not to bo deemed a patni, 
since she cannot take part in a sacrifice to the gods or the 
mimes; she is regarded as a slave/ 1 and ** a soilless with other 
than a patniis entitled only to maintenance even where the 
buy bund was separated/^ /) 

The Mitftkslmrft also. Chap. IL, Soe. 1, pi. 20, 6y (if) 
restricts the heritable right to the “pa till/ J tho “wedded 
wife who is chaste/* Vijmnesvava allows this right to 
operate in favour of the widow only of a divided coparcener 


(*) Ylramit., Tnuisl )$8. 

(t) P. 0, in Bkoobwi Mo\jce I) eh la v. jRaw KUhore Acharjee, 10 M. I, 
Ai 1 5£71** 312 Mordrum Kalita v, Kin^j KoJUatey, In, L, It. 5 Hale. 77S, 

(c) Mami IX,, 2S. Yiritmifc-, Ti\ p. 133, KatyfVyaria quoted in M- 
.■W Ulianas In. >Yis. p. Iti9 -Mann and Byihaflpabi* quoted m Smmi 
Ctamdrikft, Ch, XL, Son, I,, paras. 14, 15; 

(4j So Yaradrija (Burnell's Trans, p. 66) says, inheritance is pre¬ 
scribed by the text# in which “ patnl” is used* tnaintenaitce only by 
those in which words of interior dignity ure employed, Seo Day a 
BhagftjCh. XL, See. 1* p. 4B (Stokes, H, h, B. SI8); Yyav. ft!ay., 
Ch. IV* See. 8, p. % 

.(e) Trains p, 132. * 

( / ) Trans. p, 193. 

(y) Celeb. Dig, B, V., T, 3G9 ; and ire bmpiti Chuudvikfi, Ch. XX . 
Sec, 1, para, ,4. 
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idi pi. 30), but thus inheriting alia obtains an ownership 
of the property (IbuL Oh- L, Sec* 1 , pi, 12), nofc^hstundiug 
her general dopendeuce (Oh. II. ^ 8ec. ], pi. 25}j («) extend¬ 
ing even to a reversion Tested in her husband (fi) which 
ermbles lier, as eon tended in the Vyay, Mny,, above quoted, 
to deal With th^esfeatb for same purposes by way of a he nation 
or iiicmubriiriioot (r) She Inis an estate in her late husbamha 
property^ not a mere usufruct, (rf) and not the less by reason 
of her being auLhonKed to adopt, ( .') Her husband's estate 


(ft) iS 'ety also Yi reunite.* Turns, p. lfid, and Smpti Cliundiika, Ch. 
XI * Sec. 1, paraa. 1&, 28. 

(6) See HitoWMOwforif IMw v- Debm, 2 0. W. R< 321. 

(<i) SteeVs Law of Gusto, 174, ss. Vir&initr. ton. oil.. 

(d\ Assuming her [tho widow) to bo entitled to the sseimndltri at all; 
the whole estate would for the time bo Tested in her absolutely for 
stupe purposes, though in s?omo respects for a qualified interest; and 
until her death it would riot be as'eer Gained who would be entitled 
to Mltitieedj P " I J . 0, In K'zlxmu Nakhiav v, Raj-th rtf Shimgm^i 9 
M. I. A , at p. 60*4, 

In MiwUam KoliU v. K,rl Koiilmi (I. U E. 5 CaL 776; S. 0. L ft 7 
I A, 115) the Privy Council say at p. 789: 4i According co the Hindi! 
law, a widow who succeeds to the estate bf her husband hi default 
of male issue, whether a ho auccfiods by inheritance or survivorship— 
sta to which see the SbivagangA case (9 M. L A, 60 4) does uot 
take a more lifc^Obtatu iji fcho property. The whole estate is for the 
time vested in her absolutely for some purposes, though in soma re* 
bpaeia for only a qualified interest. Her estate ia im anomalous one, 
and has bc^n compared to Mi at of a tenant-iii4&ih It w6uld perhaps 
bo more correct go say that she holds an estate of inheritance to r herself 
and the heirs of her husband, But whatever Lor estate is, it is clear 
that* until the termi nation of it, it is impossible to say wdio 
ure the per sous who will be entitled to succeed as heirs to hor 
husband. {Ibid, 004,) Thn |ucoGsaipn does not open to the heirs of 
the husband until the termination of the widows estate. Upon tho 
termination of that estate the property deadends to those who would 
have been the heirs of the husband if he had lived up to and died at 
the moment of her death.” The ease wuas one under the LSougal law, 

(r) Um&awidrtri Dube# v. Smrobime Dabcc, I. L, it 7 Cal. 288, 
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completely vests: in her by way of inheritance, (nr.) not ns a 
trust. |i) Her position has been assimilated to that of a 
tern*Iii-tail; (c) though for LI 10 purposes of alienation St has 
been said that she ‘t-hafi only a lifb interest in imtnoVeablo 
property whether ancestral or no* J, (<?) She represents the 
estate so that under a decree against her for arrears of rent 
duo by her husband (tf) and a sale in execution the whole 
interest passes, though, as is afterwards said, {/) the widow 
was in the particular case sued as representative of her son, 
and it was intended that the son's into re at should bo sold* (y) 
M lit a suit brought by a third person, the object of which 


(a) B'iiuhi Nahtma v* Parbhn Hori. Xu. L. If 2. Rom. 67. Vttwmitv., 
Ti^ns, p.134 j LaUhcnd E emt gfapdl v. Qumtildij 8 Born. II. C, B, 156, 
O. C. J. 

(b) Wutyi Glrdlmr Hal. V, Bai KJmsJiUl, S. A, h T o* 334 of TRTQ 
(Bom. H. C. P, J, F. for 1373, h r o*63) j Ihirrgdots Dull v. ShrmmnHg 
Ulrtwornaji, Dos&w et ecZ.» 6 M. I. A, 433. 

(c) Kah-ma NuLhiaT y. The Rajah of Shivagaugtt, 9M I* A, 509, 
See Thfi Collfidar QfMawdipaimiJ, v* Caraly Y&noata NarrainappriKSbi. 
1 A at p. 550. A widow retains without security proceeds of land 
taken by a Hail way Company, Hindoo Baerine# v, Bollo Chv.ml, 1 C. \Y, 
R, 125 G. R. Sho may claim a definition of 1 her share (Jh'ioma Knar 
v <Chiton S ok h , L L B, 3 All. 400) when her husband has been aeparate. 
but not when she has been assigned hi a portion by way of mainten¬ 
ance in an undivided family. Bko&p Singh y* Fhvvl Kober, N« W. 
V T7. C. II for I8fi7 r p. 368. 

{$) Viehmi Gfiuezh v. Kdrdyan P&ndurang', (Bom. II, C. P J. F, for 
J375, p. 212) ; Be taw; dews Mookerjea etaL f v. MhmL Tv rime, u M. 
T, \. 160). $er FilsOj however, Lakuhmib&i v. GmpaiMorola, 5 Bom. 

H. C. K. 128 0. C, J. i and Doe Dew Uotackotoneij Daheov. Dura mbar 
Lhitf, 2 "Demin, 19$; GDdharee Singh v. KolajLid, 2 M. T. A. 3fr7. 

(rt) Jt&nava$hani Venkata SublMiya y. Jbysa Nardtingagfrpfap 3 AT. II. 
C. E. 116; ftVhM JTari t. Jamm, 6 Bom. II. C. R. 37 A. C. J. But 
aw L. R. 2 L A, 281 below, (g) 

(/) The General Manager of fht Ivaj Burbhuynja V. Maharajah 
Ovomar Jlam&putsing t 14 AT. I. A. 605. 

{ij) Baijyyi Boobeg d aL v Brij Bhooknn Lofi, Tj, R. - hi. A. 381 
The extent bf the interest of tho widow sold In execution thus depends 
on the nature of the action. Jotendro Moh-im Tagore v, Jogul Kishore. 

I. L, li, 7 Calv 357. 
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to recover or to charge no e$Hfca of wliicli a Hindu widow 
is proprietress* she will as ttefmul&nt represent and protect 
the estate as well in respect of her own as of th e reversionary 
interest.*' (<*) *■ fflbl would/* us said in another case, ^com¬ 

pletely represent the estate and under certain ciroumstanceSj 
the statute of limitations might run against the heirs to the 
estate, whoever they might be/* (&.) Those as 

pointed out in Mmst. BhaybuM i Dull v* Cbawdry Bhohmath 
Thtxh'Oijfr f t nl tf (c) have not, during the widows life, “a 
vested remamderi 1 according to the language of the English 
law, 11 but merely a contingent one* The “ reversioner, " 
therefore, as he is in some places called, cannot, during 
a widows life, obtain a declaration that ho is untitled 
next in accession, (d) Nor can his contingent right bo 
sold in execution. But the widow may, with fcbp consent 
of first reversioners, relinquish her right in favour of 


(a) Seel>d Frnhad v. Mussh Dodhm Badmft R&mWr ei uL, 11 AL I, 
A, 268 "The rale that a decree against a widow binds du cvorsioimr 
is subject to tliis qualification that* there has been & fair trial in 
the former suit.” Markby, J. f in Brammoge Bowes v. Kiisto MoUu} 
Moakerjce, L I/, K. 2 Cal, at p. 224 The widow $miat protect the 
CHtnto qfs well as represent it. Nogender ClMu.fhr Gham v, Sreemuitif 
Kaittiiiee Dossee, II AL L, A. 241j ch Jenkins v. Hcbertson^ L. ,R* I 
Se. App. at 122, 

(&) Tarince Churn Qangoahf ei id. y. Wf ittswi Co., 12 C. \Y ft. 4I-! > 
TYnfii.itehunder ti uL v. Own V ere ad Bose, IB- Ij. K i 00ft 1?. J3. : Nmw 
jfDnwflr et dL v. Radio? Kuitri-, In. Ij It "1 All- 282. Raj RuUwbhseit v. 
Oomesh Ohmdpr, 1, L. E, 5 Cal. 44; Noth'dos Roy v. ModkuwvmdmU, 
I. Ij- R, 5 Cal. 732 referring to Shauui Soonduri v. SvnU t hunder 
Xhdt, 8 C W. R. 500, and Gvmga Per shad Km- v, Sfutmhhoa Nath 
Burma*, 22 C. W- K- 893. 

\e) L. II 2 In. A. 261: see also AmritoM Bhase v. Raj ones Kmd 
M it ter, Ibid. 118 ; and Doe Bern, GoUckmanetj Dale* v Diggumber 
Datj, 2 Bonin. 193; Rovder Chunder v. Sumbhoo Chunder, 3 C S. 
D. A. II. 106; Mxisst. Jgmunm Dibinh v, Ramjoy Choii'drse, Ibid..283 ; 
*2 Tayl. and Bell 279. 

(d) Prnnputty Kooer v. DU la Fu tteh Bahadur Singh, 2 Hay, 60S ; 
Bh&ma Baottdnree at uL y, Jumvotw,. 24 C- W- U. 86, 
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(rt J He may however protect the estate agams$ an 
improper alienation or waste. {£} That the widow a ad the 
4 r immediate rovers ion ary heir” together may dealas they 
pleas© with the property, is a proposition (r) that must now 
be read as qualified by the language of the Privy Council, 
"a transaction of this kind may become valid by the consent 
of the husband's kindred, but the kindred in such a case 
must be understood to be all those who are likely to be 
interested in disputing the Iran suction/’ (d) A suit against 
Uio widow is not open iudiscriiniuately to, every one in the 
line of succession. The nearest heir is the proper person to 
sue j remoter heirs must assign a sufficient reason for their 
claim to sno. M 

The Hind A law does not, it would seem, rocognisje Vested 
or contingent remainders or executory devises {/) in the 


(ay 'Protap Qhunder Roy v< S. Joymowee Dab so Chmvdhratfr et al, 

i o, w, a. m. 

(?j) Tihlhaji Apdji t, Jagnnn&th Vllhtd, 10 Bom. H. C, R. SSL 
Chotloo v. Jeynoh Mlssor, T. I*. lb 0 Cal. 198; Haiti Anbitd 

Kicmoar v. Tito. Court of ffizniffj I, L, it, <> Cal. 704, 772. il The, mere 
concurrence of a- female relation/* it was said, n albeit the nearese m 
auccosMon, cannot be regarded oa affording the slightest presumption 
that the alienation a proper one.” Vtiiyimn v. C.hDji Gokaldac, 
L L, R. 5 Bom. 563. Tho concurrence wa^ that of the daughter* 
who. failing the widuw, would take absolutely whether as hair to her 
mother or to her father. Infra Bk, f , Oh, IE., £ 14, I. A.. 1 A. 3. See 
artida on £ffrtdh&n. In Sid Dtisi v. Gut Saha i* I. L. R. 3 All, 8G2 it 
was held that a remoter reversioner who had assented to n particular 
disposal by a widow and the heir next interested could not after* 
wards question the transaction. Stic also Raj Ruthihh Stn v. Qtwieafa 

Chunder Hoot, L L. It. n C&l. -If 

k) 5\ JwJoiUtmvy iJnhee v Savedo P rosana hTool’ffrr et at, 1 Bonin, 
120 : Mohunl Kish.cn, Goer v Busgwt Hoy and others, 14 C. W. Jv, 379. 

{d) Uaj ''LuhhetDelia. v, OohodL Chandra Chjicdhrtj, IBM.I. A. 228. 
See alsn Kootter Goolah Sing V. Rao Knran Stogh, 14 M. 1. A. 1/0 8. 

C. I, L* R. S All. 141. 

(e) Rani d-ncml Kwr V- The Court of iFnrcfo, L, R* 8 T. A. 14, 

(/} 8oo fflimt Bhoobm Moyee Debut v. Bam Kwhovr Achafrc 
Chnwdkry, 10 M, L A. 279. 

13 H 
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the English law* (a) It aftSigna to the v 
either an ownership of the property merely for uso* a-a iti 
Bengal (6) with n, special power in case of ah solute necessity 
to mortgage or sell it for her su bs i s tones or other approved 
purposes; (a) orelse,ms trader the Mitiheharil ktiv># owner- 
ship fully vested subject only tcrrestricfeiom on dumattoii, (d) 
at least of irnmoveables,|e) arising from her depturdenfte or 
the recognition of intermits that the estate must provide for. 

iV Sot Col Dig. B. v. T. 7G. Com, ad /In, A dev iso to several 
©Dili with Cross reTOuindtirs in favour of the aurtrivora is good undor 
Hindi law, but r,ho bea^rasniary power as.to “ooutuigtrali rui^mders 
and executory devises is not to be regulated or governed by way of 
analogy to the law of England, which law applies to tbo wants of a 
state of society widely differing from that which prevails amongst 
Tlindfis in India/' Wilks, J„ in Lhu Tugoto case, L ft. S. 1. A. at 
p. 70* quoting Bkoohiin Jfahift. V- Tit. on K&jjfapvp Chcwdnu 10 M. 
X, A. 279* In the case in question the interest of the heir expectant 
is a mere contingency not saleable. Ram&atodra Tanlra B&4 v> 
J)h awn# y&niyati Cfwadteftmthj, 7 Beng* Ij. ft. 3 4 

(A) Dilya Ithagn* Ob. XT., Sec. 1, pi. 56. Tima it is, perhaps that 
ill Bengal the limited character of her right being etnph&siaed a 
surrender by a widow to the them next heirs immediately vests the 
property in them in possession as if she had then died. Nofordwn 
Kiiy'v, Soouduri Barirhjnia^ I, L, R, 5 OaL 732. 

(cj Ddy# BhftgUi Cb# XL* She* 1, ph 02; OJitindrahid fid Dcbia v. 
Bmdif, 0 C. W, li. 584; Jjubshman lldmcfoindra Jot*hi and wiwtfar v + 
Saiytfbh^iidbdi, I. L. R. 2 Dom.atp 503 p ss See the opinion of idirW. 
Mncnaght&n in Bo4 Gmff*iWrain V. Bah'am Bitwmjw, East's 
Notes No. Sdj 2 Morley^S Digest at p. 355* but also tho judgment 
of East, C J„ in Gd&Htt&ut Bijsatk et a l, v. llnrrQOtiofrudnj Boss^e ct id ., 
No. 124, at p. 198 of the same vohmic, with which may bo compared 
the remarks of H. IT Wilson in vol. V. of bis works, pp. 1 ss* 

(d) Set thu judgment ol Sir M. Westrcpp, C. J., in Bh&& Na'hdtid r, 
Parbhu Mari, above quoted; Yyav* May. Ch. IY *$ Sen. 10, pi. S ; Mit. 
CU. II.jj Sec. 1, pL 31, 32; Colebrcoke, in 2 Sir. H. L 272, 407; and 
Ellis, ibid., 208, 

(e) Ytrarait.* TvamL p. 138 ss. Bbiiji GinVmr *i at y, Bni Khnskttt, 
Bom. IL a P* J. li 1 .1873 No, 63; Jttm Ki&h&i Singh v. Ohml Bmnoo, 
O. W R. Sp. No, 101; Donrga Bmj&d v. Pocrivi- Vayea, 5 O* W. Tt. 141 ; 
Mvimmut Thttkoor Dayh™ v, lla i Balach BrtJJi, 10 C. W- ft- 3 ft C, 
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pS fin ^ logy of tho luw of partition ia applied by Lhe Mitak- 
BlmrtL, CU. 1L, Sec, l^vml by tbe Snbudhmh to the determina¬ 
tion of her estace. (a) She may sell or incumber t he property 
principally, besides payment of hor husband's! debts anti her 
own necesmry su bsfaieni&,(h) ft>r two ubjacts, the futfil tu e 11 1. 
of religious dutins and the grant of editable donations, (o) 
Gifts in Kfisbnarpan have been Looked on with much favour 
by the Bombay Sastris, who say that the property may he 
disposed of for necessaries for charity, and for the main- 
tonaueo of the iiusbnmPs Imsiness. |j) A pilgrimage may 
bo under taken at the cost of the estate, (*) and a daughter 
mny bo portioned out of it. (/) The gilt of one-ha If of the 
property in i{ Kmbrt&rpaii” (y) would now hardly be sano- 
tionodj and the right assumed m some instances by a mother 
to fulfil in this way a supposed duty to the deceased, would 
certainly be disallowed, (h) Xor can the mo then strip the 


(ci) M below Partition; Caleb* Dig. B. v, T. 37, Comm. [2 Str. 

il Li m 

(JA BvMwr&M v. JtAiMi, Bom. H. C- P. J- Pile ior 1878, p- lifo. 

(a) tVftradu> Ft. I., 0h. Uf* ^lokas 29, 30, 36, 44; Raj Lnkkw 
Dtthia y, Qohool Okaiidm Clmvdh'y* J19L M« I, A. 2£)fr; Yyiiv. May, C h - 
IV., Sec. 8, p. 14. 

separation of trim estate £ of spouses contemplated by the Teuto¬ 
nic Cedes was sometimes prevented by mutual donation which they 
allowed, and by which the survivor took the usufruct oT the wbrib mr 
life. This was uecor/ipauied by a right to Mien ate for an urgent 
nSC0s|i?y or for pious according to the Klpuanan Law^Td. 48, 49* 
(d) Sc -below, Ch + It, 8. M, I. A 4, Q.lOj and Kupttor BfotvM nw 
v, iScvv.kritm 8m}shunkey y I 13orr. 448, 

('<?) Kvwar v\ Qopaul S'a&jfa, 11 B. L. It. 4lG. 

{/ ) Xort. L. C. 638 ; Steele L. C. 176. 

{g) As in Ch IT.., See. 14, I. A. 4, Q. 10 ; sr* TCilis in 2 Str. II. L 
408, 4Id ; Kwtick Chuuder y Gc^-r MoJm\i E6y, 1 C , VS * ft- 48 (a 
Bengal case). 

tk) q. 726, 727 MSS, Surat, A, D. 1847. Custom se*ma in 
many instances to ha^e assigned to the surviving mother a position 
superior to that of her foil's widow. Examples are to he found in 
Borradaik^H Casta Huh a, Jtnd set Suiele L. C, 175. NA radii, Trfenijp. 
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widow of the estate l>y a ti adcptkm to the decease cTa father. (a) 
In Bengal the Courts have given eifeefc to n widow's resigna¬ 
tion of the succession iii exchange tor an annul ty.(ii) Mid 
to her relmqoiaLiment with eon so ui of fast ft reversioner ' 1 in 
favour of second, (c) 

A widow may borrow money on the estate for its effectual 
cultivation^?) But sho has no authority to waste the pro¬ 
perty* a Although according to law of the Western Schools (e) 
the widow may have n power of disposing of moveable pro¬ 
perty inherited from her husband, (/} which si m has not 
under the law of Bengal, she is by the one law as by the 
other restricted from alienating any immoveable property 


p. lj). 'The very early ngo fit which a Hi odd wife joins her hasUjid 
enable the mother-in-law to agrot a snpreatoey which in ruimy oas^t 
ithe husbatuTa death. Inheritance by 
thy mother does not under snob turoumirtuucoH appear unreu-ounblo, 
especially whun the widow is Btill very young. ** Sharpe remarks of 
ancient Egypt that ‘here as in Persia and Judaea the king's mother 
often held rank abore liia wile/ In {JhJlitt.there rxiats tha. 
supremacy of tfab female parent second only to that of the male 
parent, and the Siimc thing occurs in Japan, 77 H, Spencer in 
ForimgkiJftj . No, 172 N. S-, p. 528. 

(.«.) Bhoobtm Moy$a Veibiat v. IbtiA Kt-thoro &charjee, 10 M, I. A, 
27Lh If A widow and a mother adopt different} boys, t ho ones adopted 
by the widow takes the estate, Q, 17Gb USS» below Cli. II., 
Sec. G A , Q. 22. 

(b) Shama Boandnree e$ nl v. Sihjimit Ch under Dutt si tiL t 8 0* 
\Y. M. 500; LtiUu bioovtdtt Lull et aL v. Knits Period d 
22 Hid, $07 ; Gang a Part-had Kur v. tSkauibhoomi f-h Bittti&inei aL, 2 r J 
ihkisim. 

i,Vi Vmtag Clmndet Re if v. B. JoymonM Ihbse Chowdhraiti et uL? 1 
C, W. R- 98. 

(tZ) Keor Oodey Sinffh v. P/ioot Chund d ttL, 5 N. IV. P, R, 107', 

(b) MvAWtiolcY&m v. PrI nj a nckU td al., 9 Hnrr. 800 ; Qojtdirumcy 
Vo&see el <V v. Sagormonvy jOtiisw, 1 Taylor and Poll, $70 ; II any doss 
Lull, v, Banffunmoumf Jhss&j cl aZ, f 2 Ibid. 279 j Gdlmkmmcy Tht&eo 
v. Diygutrdjsr Lay, 2 Bovdn, 201; Bheld ATdaind v, Parbku ITari, 
I. L. k, 2 Bom. 07, 

(/) S&e ^drada* X., HI,, 30; Pr&nje&vanwa d si. v, Dewcv&rbdi *t 
al } 1 Bom, H. 0, R. 130. 
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'' ”Vvi'tT'('h elie bfus so iobentocl/’fif) Jilioimtmg, that is, without 
a special justification - Thins &Le cannot, as against tho 
collateral heirs, allocate by a mere deed ol gilt* (fr) A sale 
made by her without authority may, according to several 
decisions, endure for her own iUb, bat any one proposing to 
take a greater interest in bound to prove a necessity for tiro 
sale, or at least a primd fade case of necessity, (u) If how¬ 
ever the purchaser acts in good faith, the transaction is not 
■wholly vitiated by some excess of the widow J s powers as rigor¬ 
ously ccBsfcrmuij and be is not bound to see to the appli¬ 
cation of the purchase-money* (d) 


[а) Mtisst. Thakoor Deyhee v ivtii Balvtik JiaM^ 11 M I A. 17b, 
cited in Brlj buldr Bahadur Singh R&fti Janhi Aoer, L. B. & !. 

A. 15* Colebrcpke and Fills in 2 Str H* L. 407 sa.; and Ik d Avab<i 
v. m-Modar TMhMi ct al t S, A* No. 217 of 1871, decided 11 fch 
August 1871 Bom. H. C. P. J. F. for 1871). Stedc L. C. 175. 
Bhwjwand&:n Ihohrj v. Myna Btu> 11 M T. A 487. 

(б) Kvwul Sing v. AmrtflfcwJ Sing &t at, ~ M. I. A. 331. 

(c] Gwga iralga v. Wndri et at, S. A. No. 455 of 1873 (Bom.ll. 0. 

B. J. F. for 1874, p. 125}; BUv Vmkoh# v. Gwind Yeewmi, Bom H. 
0* P- J . for 1878., p. 60 ; Ktmeevar Fraud v, Itv.n Brnadiw Singh, T. 
J M ft. iS Cal. S43 (P, C f ) j Ma-gtira;n v, Motur&ni, 2 Bom. K, 0, R. 5lfi; 
J fttlffiftippu v ■ Shtpdppei , 6 Bom, H. C lb 270, A. C. J,; MuseL 
MkagbuHi Daee v. Chov:dry Bholarwih Thakooe et <nL, L H. 2 In. A. 
£61; Goii fad Monas JJossto y. SJiom hal Bysack et at., C* W, IL, F- lb 
It. 165 j The Collator of M<imlipaktr^ y. Caeaig Vmc^ta Namdnopp(th f 
8 31. 1. A. 529; Cavaly Vmmta Narramappah r. The ColMm* of 
Mo^diptiianh^ M. LA. 019 ; RajLiMee Bilixt v. Gohml Chandra 
CUiMvy, 18' M. 1 A. £09 j Kowr Gaofob Singh et at v- Rao Knnui 
sing, n il. I. A* 170 \ Bhaiji GirdJmr et at v. Bat Khvthai, \hm. 11- 
G. P . 3, % t 187^ No. 03 i. widow can dispose only of her wid^s 
estate in hen deceased husband's property, <L and that estate would 
detenu me eittier upon her death or npcu her second marriage,. 1 per 
W^dropp, 0. J , Id Gurunalh NilkmMh % KrishMji Gavind, X. I,. R. 4, 
Bom, 462, 464> S, G Bom, H, C, P. J. for 1880. p, 50* 

((?) Phoolrhund Lall v. Hughoobuu Subayo, 9 O. W. R. 108. Com¬ 
pare JTw. nwn arqi ersaud Pun dity v Mnant Baloyee Mvnvnj Rtnmioera', 
6 M. I. A, 3»3, tSeo q1^.» Ktmikhaprmad et al v. Srimali Jagam^nbd 
Dasi et at., 5 B- L* R. 508. The creditor must enquire as to the 
purpose and must explain the instrument to tho widow. Bafioc 
Fyicrsati v. JRtia Bunt#4u)' Singh t L, R* 8 I. A. at pp. 10,11 
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Ohs of the causes justifying m alienation of the estate iw 
payment of the husband's debts* TLo widow is bound to 
discharge them* (a) Hot, however, if barred by limitation* 
according to a dwtwm of the Bombay High Court, (#) 
though she is not bound to avail he mel t of that plo% {$} Any 
more than is a managing member m tho case ot‘ an mi cost vat 
debt* Tefc his acknowledgment would not, it has been said, 
revive the barred debt, except as against himself, (rf) A re~ 
strict ion of the power to pay debts out of the estate might 
however be regarded port ftps as trenching in some degree 
upon the religious law of the Hi adds* How strong the 
obligation is which that imposes may: be seen From Bk. L, 
Cb* II, Sec* 6 A.j Q. 7j and Nftmda, PL* L, Oh* III.* 18, 
The mere recital in a widows deed of sain of the object is 
not enough to prove it* There should be a concurrence of 
the rehiti ves i a teres ted* {e) B or h or o w n do b U the es La Lo after 
her death is not answerable, (/) 

The widow's powers of alienation are not enlarged by 
there being no heirs to take on her death* The State then 
succeeds ; and the restrictions are inseparable from her 
o-jiuto. (f/) The rule applies to the widow of a collateral 


(a) Gopeymohuu v S&m Corner el aL, East’s Nota?, ceisv No- 64. 
\b) Mdgir&p ptt v. 3hi&dpp& t fi Bom- H 0. B. 270 A, 0- f svpra, 
(&) BiwM Ndhdnd ?* Ftirbkti Navi* h L. It- 2, Boto* 07 vttpra. 
pd) tjyjptjJ-no.ra'in M‘ozo$yndar y. Muddomnlly Guphe t 1-1 B. L Xi, i9 4 
(e) Raj Lit.khce Bella v, Gafaol Chan dm Chvwdhry t 3 B.L* 11. 57 P 0* 
[/) Ch ondrrib aloe Bohitt v. Brody, 9 C W. R. 531; Choi too Misner 
v. Jm-itth Mister, I. L. E. 6 Cal. 198- 
{$) The Collator of Masulipatam v. Cmahj Venoaia Nawamappah t 
S M I. A, 500. IPor tho grounds which have been deemed to 
justify a rtidovr'e alio nation of property see Unltvoirani v- 
yandas, 2 Borr. E. 220; Gopal Chunfcr v, Goar Mouse Das see si fit, 0 
CJ* W, R. 52; Raj Chuwder Bah v. Shtaskno Rani ]}cb d Ql. h 7 .Ihii'L 
146; limfMt Rom v. Mq homed IFurU, 21 Ibid. 49; as to the burden 
of proof, Mitnsookr&m Mmikimnlda v Frdnjeeimulsh ei uL t 9 Harr. R. 
Zok Eat ideation of a lease by a widow, MohesL Cfounder Bone si aL t. 
Ugrakoid Bmerjee et (tl, 24- 0- \V. It, 127 C. It. 
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a vie ce od i n g in do fa ul t o f n en rer lie ire* ftt) 11 w ill be so on 
bolow, Bk. L, Clap. XL, See. 9, Q. 7, that the restriction isr 
applied to a mother inheriting from a son, though such pro¬ 
perty is commonly reckoned as stridhan,(/j} On this point 
see further in the Chapter on Stridhau. 

Two or more Hiudfr widows of the same -man, according 
to the genera! doctrine, inherit from him a joint estate } (r) 
ami though they enjoy separately, the estate still remains 
joint according to the later decisions, (d) so that grandsons, 
through a daughter of one widow, who had been awarded a 
separate enjoyment of a moiety, wore excluded by the 
co-wklow. (*) A right to partition as between two widows 
docs not, it has been said, exist in ordinary cases, (/) but 
the \ f y avail era Mayhkha (Oh, IV,, Sec. 8., ph 9,) says, u If 
more than one, they are to di vide? * {</) So too the Vtraini- 
trodava, Transl. p. lo3: "Wives’of the same class with the 
husband shall take the estate dividing it amongst them. * 1 ' 
This, which is the doctrine of the Mitakshara also. Oh. IL, 
See. 1, para. o, though omitted by Colehr coke, seems to 
have been recognized as the law in Bombay, ( h ) and the 


(<d Bkarmamjavda v, lludrapg^dd, I, L. R. 4 Bom* IS!. 

(5) Vinayek Anandf&o et aL v. Lukxhmibai et ah, 1 Bom, H.C.R, 117. 
(r) BhvgvMndeen Dooley v. Myna Bai, II M, I. A. 487 ; each an 
equal share according to Thakurain Damanund Koer v. Thttkitratoi 
JRaglmnaf.k Koer and (mother, L. R. 9 I. A. 41. 

{d) Shri Gojopdthi Nila Mani Pafta Mo hadee i Grru v, Shri 
Gejopathi Rod/wmani Patia Mu ha Devi Gam, L. K 4 I. A. 21x3; S O. 

I. L. R. l Mad. 290. 

(e) Rmdamma v. Ve 7} k alar a m (ij i y« et aL, o M. K, 0, It* 268; see. 
Bk 1, Ch. If, See. 6 A , Q. 89, 40, 

(f) Jijoyia/mha Bayi ct al y, IGl ift akt>h i Bti yi et ad *, 3 if. H, C. R. 
424; Kathuperojirnd v. Vonha.hai, 1. L. R. 2 Mad, 194, 

(g) See Stoke a* II. L. B. 80, 52 and note (a). To the same effect 
Is the Brnriti Chnndriku, Ch, XI , Sec. 1, pf 57* So 2 Sfcr. H. L. 90. 

(h) Uumea (applicant) v, Bhagee (cftveatrixh 1 Bom. H. C. R, 66, 
where cases are cited from Bengal and the X, W. Prov-mces, See 
below, Bk* ’L* Cb, II,, Sec. 14, I, A, 1, Q. B, where the answer 








right by survivorship of one of two widows was not appar¬ 
ently recognized in the case of Itaj Lukhcc Delia v. Gokool 
Chandra Ohovnlltrif ; (a)see Bk, I^Ch. II. , Sec. | A., Q, 35, 30, 


On the death of a widow the Bengal law gives the inherited 
property to the then existing next heir of the last nmlo 
owner* In Bombay the succession varies, as it is governed 
by the law of the Mitaksham or of the VyavaMra Mayftkha* 
Those authorities agree to a certain point and then diverge 
widely, 'Sfie below, Bk. I tJ Oh* IV., and the chapter on 
Stridhan. The widow of the nearest male eapimhx of a 
pre-deceased husband, there being no male lineal descendant 
in the nearest collateral line, was, in Dai A mb a y. Duma Aar 
L&lbMi,{b) pronounced on that ground to be the heiress of a 
Hindi! widow deceased, 

§ 3 B* (5) Daughters .—On failure of the first three 
descendants in the male line , of adopted sons, and of a 
widow t a daughter inherits the estate of a separate 
householder, and the separate property of a united 
coparcener. An unmarried daughter has the preference 
over a married om 3 and a poor married one over a rich 
married one. 

See Book L, Chap. II., Sec* 7 ; and for authorities, see 
Boole I., Chap. Lj Sec, 2 t Q, 4j Chap, II., Sec. 7, Q. 19. 
Mit. Chap. II., Sec. 2, pp. 1 to 4 ; Sec. XL para, 13.; and 
Vyav, May., Chap. IY., Sec. 8, p. 10 ss. 


If there are several daughters living in the same condition, 
i. being all unmarried, or all married and poor, or all 

implies a succession to separate interests by the two widows, and 
above '$>. 89. Tho equal widows nob having an independent joint 
ownership along with their husbands as in the case of undivided sons 
would .not be subjects of unobstructed inheritance according to 
V ij n a u carom's idea, hut rather of an ownership descending on each 
ns to her own portion, which implies at least a mental partition, 

M 13 M, I. A. m 

(b) See Bom. II, C. P. J. F. 1S71, S, A. No. 217 of 1S7L 
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married and rich, they share the estate of their father 
equally, 8fie Book I., Chap, II*, See. 7, Q, 10. The cir¬ 
cumstance of having or not having a son is in Bombay 
indifferent. (h) 

In Srunaii Uma De-vi V, Gokidanctnd Das Ma]tap a Ira ( b) 
the Judicial Oommittee adopted the statement of the 
Benares law given in 1 Macn. H. L, 2% a that a maiden is m 
tho first instance entitled to the property; failing her, that 
the succession devolves on the married daughters who are 
indigent, to the exclusion of the wealthy daughters; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit; but no preference is given to a 
d ei ugh ter who has or is likely to have male issue, over a 
daughter who is barren or a childless widow/* 

The preference of the unmarried daughters over the 
married ones seems to be founded on the principle that, be¬ 
fore all, a suitable provision for the marriage of daughters 
must be made. For the historical origin of the daughters 
right oi succession see V ltd it JSMidji Ufpdl v* St? n drd b a t, {e) 
8unman l Ammdl v, MuUaimual} (<7) and above p. 84* (a) 

Regarding the case where a Sftdrn leaves a daughter and 
an illegitimate son, see § 3 B, (3), above p. SI 

In the case of AmrUolal Bose v. Rojoneclcant Mitler, ( f ) fho 
Privy Council say, “ There is a great analogy between the 
case of widows and that of daughters, though the pretension 
of daughters is inferior to that of widows/* Daughters in 


(«) Bakubdi: v. MancliahHf 2 Bom AH. O f B* 5; Poll v, NaroluTit 
Boptt et aL> <j Bom, H. C. R, 183, A. C. J. 

( 5 ) 9 M* L A. at p. 512 . 

(o) 11 Bom. E C. & 24D, 273. 

(d) L L. R 3 Mad, 265, 267. 

(fi) The very gradual establishment of daughteris rights of succes¬ 
sion in Ireland and other conn tries in Europe is shown in O'Gurry's 
Lectures, Introd, by Dr, Sullivan, p. 170 as. 

(f) B. R. 3 In, A. 113. 

14 ji*« 
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LAW OF INltEEITAACE. 




Bombay, however, occupy a position superior to widows, 
according to the pie vailing doctrine as to the restrictions 
on a widow's estate, as they may freely dispose of the 
property of their father a, which they have taken by inherit* 
ancc, their estate being regarded as absolute.(a) They take, 
moreover, in the Bombay Presidency, separate interests 
excluding the right of survivorship (6) contrary to the 
rale applied in Bengal (<*) and Madras, (d) Nor have they in 
Bombay been regarded hitherto as mere life-tenants,^) as to 
some extent they appear to be in Madras (f) and Bengal. (it) 


(a) See Haribhat v. D&rtwdarbhai, I. I>. tv 3 Bom. 171, and the 
cases there cited, and 3>'*tjiv. M&ji, 1 L. B. S Bo. <360 ; Striviulb* 
Multw Yizia Ilatjmada Rani v. Doram.ntja Tevar, C Mad. H. C. B. 
p. 310. See, however, Mutta Vadugmadhk Tevar v. Doraainga Tei >or, 
L. E. 8 I. A. P9, 108, a .Madras case. 

(J) BuUkidds v. KrsltavlU, I. L. R. 6 Bom. S3* referring to I. L, 
11, 3 Botfu 171 'ifypra. 

(c) Aiftrii&lal Rose v+ Rajouftekanji flitter t L. R< 2X. A.< Ho, 

(£) ft Had. XL C. R. 310 supra {a). 

( e ) Sm I. U It. 3 Rom. 171, and the cases there cited. 

{/) Simvram Animal v. Mulicimp&h I. L, B, 3 Mad, at p, 26S. 

( tf ) Jjev Tershad v. Lujoo Uoy } 20 G + W. R, 102 ; Doihlvl h Wr v. 
Burma Deo SahMf* 22 C. % E. 55, Q. R, quoting The Collector of 
MaxtiUpafam v\ Camhj Vcncata Naymmappalh 8 M. I* A. 551, and 
Mnsmmat T&akoor Dojhee v. l^ai Baluk Rmn, 11 M. I. A. 172. But 
m 1 Sfer, XL L, ]39, 2nd ed, f Cpp 100-10]* 1st ed.) it is said :« Accord¬ 
ing to one opinion * not only the sons of daughters, but the daughters 
of daughters also inherit, in default of sons, but tins does not 
appear behave been sustained; on the other band, where there are 
sons, their right of succession is postponed to that of other daughters 
of the deceased ; and, where such sons are numerous, when they do 
take, they take, per stirpes and not per capita. Authorities postpon¬ 
ing still further their right have been denied ; hut tho succession 
in tho descending line from the daughter proceeds no further* tho 
funeral cake stopping with the son ; which is an Etna we r to the claim 
of thesmvH son, grounded on the property having belonged to bis 
father. Neither* according to Jlmto Yiihana* on failure of issue* 
does the inheritance* so descending on the daughter* go, like her sbri- 
dhann* to her husband surviving her* bub to those who would have 
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Barrenitess is not as in Bengal a cause of exclusion, (a) the 
theory on which the daughter is admitted in Bombay being 
essentially different 

§ 8 0 . (6) Daughter's Sons,— Or failure of the three first 
descendants in the male line , of adopted sans, of widows , 
and of diW(]hter$> a daughter*8 son inherits the estate of a 
separate grikastha^ and the separate property of a united 


coparcener . 

See Book L, Chap* IL, Sec, 8 ; and for Authorities, 
see Book I 0 Chap. II V Sec. 8, Q. 1 and 5. 


j 

Regarding the case where a Sftdra leaves an illegitimate 
son, arid a daughters Bon, see above § 3 B, (3), pp. 85, 86. 

If a separate householder leaves two daughters, one of 
whom dies after her father, but before the division of his 
estate has been effected, leaving at the same time a son, this 
sou, according to the doctrine of the Bombay Sastris, 
will inherit the share which would have fallen to her. See 
Remarks to Book I., Chap. II,, Sec. 7* Q* 1 and 8, This 
view is supported by the analogous case of the “brother 
and the brothers sons,” regarding which the Mitakdmrdj 
Chap. IL, Sec. 4, para. 8, states expressly as follows:— 

“ In case of competition between brothers and nephews, 
the nephews have no title to the succession* for their right 

succeeded, had it never vested in such daughter; lbut by the South* 
era authorities, it classes as sfcrldhana, and descends accordingly. 
And, upon the same principle, the husband is precluded during her 
life from appropriating it, unless for the performance of some indis¬ 
pensable duty, or under circumstances of extreme distress. ‘Whereas 
the daughter’s own power over it is greater than that of the widow 
of the deceased, whose condition is essentially one of considerable 
restraint .^ And the Privy Council recognize a possible difference in 
favour of the daughter,* though this is now superseded by what ia 
said in Mutfcu Vaduganadha Tovar's case! against wo men J $ trans¬ 
mitting to their own heirs property which they take by inheritance, 
(a) Sinmam Amtnal y. Mttftammal, I. I,, It, 8 Mad. 265. 


* Tfunafdoex l)irff y. firen&Hlty Tfpjtoornah Dose eg, 6 M, I, A. '145. 
t Jk Ik 8 I. A. 99, 109. 








of inheritance is declared to bo on failure of brothers (see 
SeCi 1, p. 3-) However, when a brother 1ms died leaving no 
male issue (nor other nearer heir), and the estate has cosflte- 
(jLicnfcly devolved on hia brothers indifferently, if any of them 
die before a partition of their brother's estate takes place, his 
sons do in that case acquire a title through their father.'”(«) 

That the principle laid down in this passage is applicable 
also to the case of the daughters and daughters* sorts fol¬ 
lows from the maxim of interp retation , accord fog to which a 
vole given for a special case is applicable to all analogous 
cases, though no indication to that effect may have been 
given* For, the Hinclft law-books often give, as the Sftstm 
express it, only tlm“ dikpmdar^arud’ the indication of the 
direction, not exhaustive rules. Examples showing that the 
authors of the Mitakshara and Jdayftkha and other works 
interpreted the ancient Smritia in this manner are frequently 
met with. Thus, the rule that unmarried daughters inherit 
before inarm & ones [see above § 3 B. (5) ] is given by Gau¬ 
tama with respect to the succession to their mothers* sfcri- 
dpsfo a, (see Sa ut am a 28, Sii. 21). B ut b oth V i j na n es v a rn 
and Mhhantlm apply it also to the daughters* succession to 
their father's property. From the analogy of the case of 
u brothers and brothers* sons/* it follows also that in no 
other case, than the one just considered, do daughters' sous 
share the inheritance with daughters. 

Sueli is bho doctrine prevailing in Bombay where each 
daughter, taking a present right by inheritance, is thought 
on her death to transmit it to hor own proper heirs subject 
in this case to the qualification founded on special texts,(6) 
See Bk. I., Cln IV,, B, § 1, § 4; 0h t IX,, Sec. 8, Q. ]. Where 
daughters are regarded as taking as a class, with survivorship 
m in Madras [se$. above § 3 B. (5)] a different rule prevails. 
The son is. not such a co-owner with his mother according 


(y) Boo Rainpppstzd Teivaryy v. SheoeJmrn JJoss t 10 M. I. A. 504. 
(£) See .MXfc. Ch. 11 Bee. II, para. 6j Ch. I, Sco. XII. 
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to tliat doctrine as to replace tor in the group of successors 
to her father* It is consistent with this that daughter’s 
Bons tak <yper titypita not per dir pen as they would by identifi¬ 
cation in rights with their mothers* See Bk. 1$ Ch, ID, Sec. 8, 


Q, 1, 2; but a brother's sons too are excluded by brothers. 


vet succeed: to an interest which , to use an English expres¬ 
sion; had become vested in possession in their father before 
his death* 


The text of Taj naval ley a on which the different doctrines 
are based is not in itself sufficiently explicit to make either 
of them untenable. The former is the one more consonant 
to Viju&nesvara/s general principle of a woman ’s capacity to 
take and transmit complete ownership by inheritance: fcho 
variation from the general scheme of succession to females 
by bringing in the daughters sons in this particular case 
before the daughter's daughters gives a liberal, though 
not indisputable, effect to the text instead of reducing the 
daughter's right to a mere life estate interpolated in the re¬ 
gular series of successions* The succession of the daughter a 
son to the interest inherited by his mother but not entered 
on by her in actual separate enjoyment agrees exactly 
with the rule given by Silakantha in the Vyav< Mayukha 
fur the further succession to property which has passed to 
a female by inheritance. It goes, to says, to heirs according 
to such relations as if she were a man, (a) and the first in 
this series is the son or group of sons of the last owner. 
Daughters according to him take separate interests (&} sepa¬ 


rately heritable. 


§3 B , (7) The Mother. —On failure of daughterd sons, 
tlw mother [except in Gujarat) inherits the estate of a 
separate householder, the separate estate of a mi tied co¬ 
parcener, as al$o the estate of a paying student [upa fair* 
vma Bra Jim ach arid) 


{a) Vynv. Maytikha Ch, IV, Sec. X- para, *26 
(6) Vy&T* Maytfkha Ch, IV. Sec. V III. para. 10* 
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Book Lj Chap* IT,, Sec. 9 ; and for Authorities $&& 
Book 1 , Chap, L, Sec* 2, Q. 4; and Chap, IL, §m g, Q r 1, 


A mother who remarries loses, it would Beam, her right to 
the succession to the estate of the non by her first husband 
under Sec, 2 of Act XV, oi 1850, as she certainly would 
under the strict Hindu law by forming a cormexion inconsist¬ 
ent with her retaining a place in the family of her first hus¬ 
band or wen in the caste. But in the case of Akorah Sooth 
V. Boreeance (a) it was ruled that a widow remarry]rig forfeits 
only the; right she has then actually inherited, not her right 
of inheritance) to her son then living. 

Stepmothers are not included in the term t£ mother^ 
It eg ar ding the rights of a stepmother, see Book I v Chap, II,, 
See. 14, I, A, 2, Bemark to Q, 1, 

The Vyav. May, Chap, IV,, Sec, 8, para, 15, places the 
father first, and next the mother, and the High Court 
pronounced in favour of this order of succession for Gujarat 
in Ki f o<;lahhai Makiji v, Bahdhur IJalu et aL (h) 

The estate taken by a mother succeeding to her son is said 
to bo like that taken by a widow from her husband, (c) 

§ d B* (8) 1 of Patheh.— 0>i, failure of ihc mother^ the father 

' inherits the estate of a separate householder, of a* faying 
student > ami the separate estate of. a ■united mparavum\ 
In Qnjarai ike father has precedence of the mothc} as 
heir to their sons* 

See Book I,, Chap* Ik, Sec* 10; and for authorities see 
Book L, Chap, IL, Sec, 9, Q. ] ; and Chap, 1, Sec, 2, Q. 4. 


(a) 10 a W, R 35, II. Id. 82. 

{Jj) Bom. IE 0. P. J. i'or 1882, p. 122, 

(c) Narsappd Littffdppd y. Sakhdram, 6 B. IL C. R* 215 ; Tutjmdm 
Momrji V. Mnlhnnklh et aL, I, L. R. 5 Bom, (162, See also the- 
chapter oil Stridha.ua, and the references given above, p, 94. 
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§3 B. (9) Broth m of tub Whole BiooO n failure of 
■the father f full brothers succeed to the estate of a separate 
GrikastUy tyc. 


See Book L, Chap. IX, See* IX, and for Authorities see 
Book X, Olmp, X, Sec* 2 y Q. 4 ; and Chap* IX, See. 11 f Q. 4; 
Yyuv* May* Chap* IV*, Sec* 8, p. 16* 


In case a brother dies leaving more than one brouter* 
ami one of these also dies after him but before the partition 
of the estate of the first deceased brother has taken place, 
and if this’ second brother leaves a Hon* then this son will 
take the share of the estate winch should have fallen to his 
father* See above § & B. (6) MIL Chap* IX, Sec* 4, p* 9; 
Yhamit*, Traush p. 195.(a) 

Representation is not recognised in the ease of a pre- 
deceased brother who has left sons. These nephews are 
excluded by their surviving uncles. It h only on the 
complete failure of brothers of the deceased that brothers 7 sons 
succeed to him, Mit Ch* IX, Sec, iu t paras. I, 5, 7* Vi ram it. 
Tr, p. 195. See below Bk, L, Ch. 11*, Sec* 11, Q* 6, and Bk. I. 
Chap* IX, Sec* 13, Q* 4, 5* The doctrine may indeed be 
confined to those who by birth become, actually or potentially, 
sharers with their fathers forthwith, or immediately on the 
fathers becoming owners of property, and those who by ana¬ 
logy take through a mother from the maternal grandfather^,*/ 
when their mother has died between the decease of their 
grandfather and the actual partition of his property* 


(«j Some surprise may be felt that this rale should have seemed 
necessary. But according to Hindi! notions as possession is gene¬ 
rally necessary to the completion of ownership* m separate possession 
is essential in theory to the completion of a separate ownership 
of o share derived bom a prior joint ownership of the aggregate* 
The father, however 3 having once become a coparcener, his sou has 
acquired a concurrent interest which is but expanded by the lather’s 
death, 

(&) Nee Yyav. May, Ch, IT* Sec* 2, pam* 1; Sec. X* para* 26^ 
above § 3 B, (6); Sara avail Yil&sa § 7% 21, 3on. 
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§ 8 ZJ'< (10) S ah? Brot s ere. — 0 n fa!Iufe of hr otJiees of fh a 
fnlhhlmd, litdf-brothers Merit the estate of a partite 
homehoiden^ §*e. 

See Book L, Ohap. IT,, Sec, 12 ; find for Authority, 
see Book I,, Chap. IL, Sec* Id, Q> 4 

The Vy&v* May* includes tho half-brother among the Got- 
raja Sapindas, and places him after the son of the brother of 
the full blood. This may be taken as tho prevailing law in 
the town of Bombay according to the preference accorded to 
the Mayftkha by the High Court for cases arising within its 
Original Jurisdiction* The full sister, too, takes precedence 
of the half-brother according to the mme authorky, oh the 
construction of the word '* brethren/ J which makes it extend 
to females, («) But beyond these limits the ftlifcukshara is 
generally preferred and regulates the succession as here indi¬ 
cated. ( h) In this construction the Viraniitrodaya, TnmsL 
p* 1 ft-4 unci the Bay a Bhaga agree, see Day u Bliaga, Chap. Xh 
See. 5, pb 10-12. So also the Smriti Chandrika/fransh p! 1 S3, 
§ S B * (11) Sons of Brothers or the Full Blood.— On 
fa i l tire of ha If- h ro th e rg, sons of broth ers of t h o fall bio od 
inherit the estate of a separate householder, tfe t 
See Book I„ Chap. II., Sec. 13; and for Authorities, see 
Book I., Chap, L, See. 2, Q, 5j and Chap. II., Sec. 11, Q. 4 
§8 B, (12) Sons of Half Brothers. — On, failure of sons of 
full brothers 9 sons of half- hr others inherit the estate of a 
separate householder, fre, 

AUTHORITIES, 


See Book I., Chap. II., See 11, Q, 4. 


Regarding the case in which .brothers* sons inherit together 
with brothers, see above, Remark to § 8 Zb (£))• The 

(«) &kkharhm Sadoshiv v. Silnbah I, L. E. 3 Bom. 353, referring to 
Vindyftk Ammdrao r. Luh&htiibdh 3 M, L A. 510* 

(fr) See Krishnifjl v. Pundurang, 12 Bom. II. C. R. 65. 







DIVIDED TAMILY, GRANDMOTHER 



tie ceased brother is represented by his son,, bis right having 
become Vested in possession;, to use -the English phrase, 
before bis death* 

The Vyav. May, places half* brothers* sons amongst the 
Sap Indus, 

§ 3 B (13) Tke Pateenal Giunmotiies — On failure of 
sons of half brother#, ike paternal grandmother inherits 
the estate of a separate householder, 8f$, 

AliTIlO&mES* 

849 Book L, Chap. IL, Sec. 18,'Q. 7; MIL Chap. IL, 

Sec, 5, p, 2. 


The place assigned to the paternal grandmother is a 
special one, doe partly to her entrance into the family and. 
moral unity with the grandfather, but partly also to tlia 
particular mention of her as an heir by Slanu (a) next after 
the mother.(A) The Mitiiksharu does not follow Mama in this, 
but uses the text to support the place assigned to her as 
the first of the jnfttik or gentiles* The postponement of 3ior 
to the father, brother and nephew is grounded on the 
principle that these aTe specified in Yajnavslkya J s text, while 
she is not. The fact is that the two Smritis as they stand 
arc inconsistent, Tho passage in Mann was probably 
uttered origin ally with some context (such as in caso there 
should be none but female claimants), which has now been lost, 
and the isolated fragment preserved has thus become 
misleading, (c) but the mention of the grandmother shows 
a capacity on her part to inherit which Vijfjanesva.ra makes 
specific in his comment on Yajnaval kyahs text, which does 
not itself mention her as an heir, (d) 

(a) Ck IX. 217. ■ (h) Mifc. Oh. IX, Sec. 1* p. 7. 

(tf) This has occurred in the Roman law as Savigny shows, 
System, Vo1. EEL App, VIH. § Till., and Text § 116, 

(tf) Sgo TjdlluhJuU v . Mdukmarbai, I- L. It- 2 Bom. at p, 438 ss. 
Yijafinesvara in commenting on Yajnnvalkya was constrained to give 
his own Biabl precedence and to construe other snifitis in achord- 
unee with it. above pp, 11 aiid 14 notes. 
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> 1 , 


_B‘ (14) Goteaja Sapindas*' —Oft failure of the 'paternal 
grandmother, the Gotraja Sapindas, i, d utl the male? of 
the deceamf s family {yotra) rdated to him •withm sue 
degrees dovmwards and upwards, together- with there 
respective wives? are-entitled to inherit the estate of a 
separate householder. It would seem that the Gotraja 
Sapindas inherit according to the nearness of their lino 
to the deceased? I 6* that the fourth, fifth, and sixth 
descendants in the deceased 7 $ own line (eavtUhia) should be 
placed first , next the father’s line , viz * tfte deceased 9 * 
brothers second, third, fourth, fifth , and sixth defendants, 
next the grandfather and his descendants to the sixth 
deyree, and so on . In Gujarat the sister is placed at the 
head of the Gotraja Sapindas , 

Authorities, 


See Book X., Chap, t PJ Sec, 2, Q, 4; Chap, it;, Sec, 14* 
I. A.3, Q, 1; Chap, II, See. 14, L A. 1, Q, 1; Chap. Ik, 
See, 14, I, B, b, J, Q. I; Yasishtha XV, 17* 


The collateral succession to property on failure of the heirs 
individually; specified has given rise to many cpntroversies 
amongst the Hindi! lawyers, Tho rule that a juftti succeeds, 
or that a gotraja eapinda succeeds, gives no information as 
to who and who only are to bo regarded m jmitis (paternal 
Mhamert) or as gotmjas (of tho family or bom in the family), 
and the kind of connexion intended by these term 11ms been 
differently understood by different commentators. The 
nearer relatives of tho propositus, as his son, Ms father and 
liis brother, are obviously jruUia and gotraja sapindas, but 
being expressly named in tho Smriti they h me not to rely on 
their inclusion under any more general term tor their 
right of succession. When we cotno to such a relative as 
tho sister, the fact of her passing into another family gives 
her in one sense a now u gotrajatva/ J or family connexion, 
and in the mmo sense deprives her of connexion with 
her family o f birth, Yij fumes vara accordingly passes her 
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by in favour of the male gdtr&ja sapindas. NiUkaidha, on 
the ether hand, influenced no doubt by the growing strength 
of na tn ml affections, as opposed to a strictly logical deve¬ 
lopment of the religious agnatic system, (a) gives her 
a piano nest to the grandmother ns having a gofcrajatva 
(= family comics ion) through birth, even though she has 
since passed out of the gotra. The extent to which each 
collateral line is to be followed before the right passes 
to the one next entitled, the interpolation of the 
u ban dims 1, * or cognates between the nearer and remoter 
lines of agnates; (fc) the possibility and the extent of the 
trailsmission of hereditary right through daughters of col¬ 
laterals ; the rights of such daughters ; and the rights of 
widows of collaterals to succeed m place of their husbands 
in preference to a remoter lino* possibly even in preference 
to lower defendants in the same lino; all these are 
questions to which various writers have given inconsistent 
though almost equally ingenious answers* The Vyavahara 
Muydkha’s scheme differs essentially from that propounded 
in the Mitttkshara and followed by the Ytramifcroclyaj {«) 
which however has itself been understood in different ways 
by subsequent authors and by the SAstrn. The nicer points 
of the subject have been treated in the principal authorities, 
not only on discordant principles, but in a fragmentary way, 
which loaves room for much doubt* Under these circum¬ 
stances it is hardly to bo expected that any system* however 


(a) A similar exception in favour of sisters occurred under the 
It Oman law while women generally were thought unfit for inheritance. 

(.&) In Bengal the B&ndkus come next after the nearer S&pmclas, 
before descendants from ascendants beyond the great-grand father. 
Eoopchurn Mohapaim- v* Anvndlal Rhan> 2 C. S. JD. A. It 35; 
Ihijfinuih lioy ei aL v. Mulhoor Nath, 6 CL S. D* A. IC 27* In 
Madras* according to the Smriti Chandrika Chap. XT , the male 
gobrajas only come in next after brothers* sons, and after them the 
S&m&nod&kas limited to two descendants from each ascendant above 
the propositus. 

(c) also the Sarasvatr Yil&sa* § 581, 586 ss* 







carefully deduced from the authorities will gain universal 
absent. We will, however, state the principles which seem 
the most in harmony with those involved in the authoritative 
text, so &iv as these go, and which have boon generally 
followed by the S:\stm of the Bombay Presidency. These 
have in some instances received judicial confirmation since 
the first edition of this work was published, and the decisions 
of tire High Courts and of the Judicial Committee Lave 
thus established fixed points by reference to which the 
correctness of the views set forth ou other cognate questions 
can readily be tested* 

In dealing with the materials now embraced under Book 
I,, Chap, IISec, 14j it became necessary to determine on 
what, principles the several questions and answers' should be 
arranged, and this opened up the whole question of the 
sapinda and gofcraja relationship an conceived by YijMnes- 
vara and by hill aka nth a* We propose to state their view's 
iu connexion with tho distribution of the answers re terrible 
to the one and to the other authority. 

The term M Gotrnja JJ designates, according to the Mb 
takaliura, May uklnq and Maim IX. 217,—1, the pater)ial 
grandmother; 2, the Gotraja-Sapindas; and 3, the GetrajV 
Samanodakas, As there were no cases referring to tho 
paternal grandmother, {-a) the Gotraja-Sapindas have been 
given the first place- Amongst these have been placed, 
first (A), those whose right to inherit is expressly mentioned 
in tho Mit&lcshanY, the Vlraaiitrod&ya, and tho Ylayfikha- 
The Mituksharh (with which the Vimmitrodaya agrees per¬ 
fectly) names the following Got raj as as entitled to Inherit, 
after the paternal grandmother, tho property of a separated 
male* (Colebrooke, Mifc. p. 850 ; Stokes, H t L. B. 440.) 

1, Tho paternal grandfather; 2, the father's brothers; 3, 
the father's brothers* sons; 4, the paternal grout-grand¬ 
mother; 5, the paternal groat-grandfather; 6, tho paternal 


{a) Sec Bk. L Ch. XI. Section 13, 7. 
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grj&dfothor J s brothers j 7, the paternal grandfather^ bro¬ 
ther's sorb:! this order of heirs is fco be repeated up to 
tie seventh ancestor. 


The Mayftklia lays down tlio following order :— 

1, The uterine sister ; % the paternal grand wither arid the 
half-brothers, as joint heirs j 3, the paternal great-grand- 
fa fchor, the father’a brother, and the sons of half-b ro thei\s‘ m 
joint Leirs; and so on, al! the-,-Gotrajas tip to the seventh 
ancestor, according to the nearness of their relationship.. 
Bat as Mr. Colobrooke remarks (Hit* p, 350, Note), it is by 
no means clear bow* the remoter heirs are to follow one 
another* (o) 

Though in general the Mii&ksharft. possesses the greatest 
authority in this Presidency, and it would therefore seem 
necessary to follow its order, it was impossible altogether to 
neglect the M ay ft k ha, since in Gujarat and in the island of 
Bombay the Mayfiklm partially prevails over the Mituk- 
siiarn, 0) and the sister is there allowed to inherit immedi¬ 
ately after the paternal grandmother, (e) Consequently the 
first place has been generally assigned bo her by the SJlstris. 
They have id several eases even from the Deccan and 
Konkun decided in her favour, and in Book I v Chap, i L s 


(a) Nilakantha probably aimed at governing succession subject to 
the express provisions of the S&stras in favour of specified relatives 
by a principle of proximity of degree, counting as in the Homan law 
every stop up and down, and making nil at an eqna! distance equal 
sharers in the estate of the propositus. See halubhAi v. M£miom.vir- 
hoi, I. L. ft; 3 Bom, 388. The other authorities follow the principle 
of the Teutonic mid the English laws in going up to the nearest point 
of the ascendant stock that will afford an heir* and then following 
the line of descendants springing from it and choosing the nearest in 
that lino, 

£&j See Lalloobhoy v, Capital, L, 14. 7 I. A, 213; and, above. 
Introduction, 

(c) Vindydcrdo Amn&vao v. Jifthlmibixi, Ac,, l Bom. Ik C. E, 117, 
S, C. ff U. I A. 51/, 
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Section 14, tham have been subjoined to those from Chiarat, 
though, according to the Mitaksbard, they would more pro¬ 
perly be included in Section 15* 

The cases which refer to the right of the Got raj a 3, net 
mentioned in the Mituksharu and Mnyukha, form the second 
division (B), and have been classed under two headings; 
a } males; b y females ; because the rights of the hitter depend 
cm principles less generally accepted than those recognised 
as applicable to the former. 

The questions whether the Gotmja-Sapindas who are not 
expressly mentioned in the Law books, have any right to 
inherit, and if they have, in what order they succeed, are not 
easy to decide. As regards the males, the Sa&tris have ctmfkb 
ently assorted their rights (so?Bk.I., Ch. II., Sec J4 } I, B, a . 1 
and 2) and quoted as authority for their opinion! the passage 
of the Miidkslmru (Vynv. /. 55, p.2,1.3,, se& Chap. L, See. 2, 
Q. 4> anti Stokes, H- L. B* 427), which names the Got rajas us 
heirs. It appears therefore that they considered the series of 
Gotraj a- Sap 3 nrla heirs, given by Vi planes vnm (Oolebrooke, 
■Mit- 1. r.) tis not exhaustive, nor intended to exclude others 
than those named, but only as an exemphlication of the 
general doctrine. The same opinion has also been advo¬ 
cated by fcli g Sastris m other parts of India, where the 
Mitakshara is the ruling authority, (a) as well as by 
Mr. Vinaytik Snstri, the late Law Officer of the High Court of 
Bombay. Moreover, this view was adopted by Mr. Harrington 
in the case of DuU Babko Lamianik Tka and others v. 
Rajundcr Narain Eae and Copwer Alohmd^r Namiri Rae ; (b) 
ami the Privy Council, on appeal, con finned his judgment. 

(n) Sea R, Sveekanrdh TJeyhee v. Sahib PcrlJutd SVm, Motley, Digest*. 
K. w Series, p. 187, No. 14 ; Butokepuihj DuU ct al v, Rajunder 
ftcLfum Bite ot al t % M. I. A 132, 168, 

G) Moore, Indian Appeals* l.c. This view is confirmed hi Bhyoh 
.Rama Singh v. Bhyah Ugur SiwjK lZ M. T. A. <573. So in Thdtw 
Jihmlh Singh v. The Court of Wwrh, 5 Bong. L B.442, and Varasam 
Blmitar y, Raagtwya Bit altar, I. L. }L 2 Mad. 2053. 
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Mii; Harrington, after having proved that the word pufcra T 
< st , n / is used in. the MitSksharft and Subodhitti as a genera, 1 
term for descendant or male issue, says in Ids review of the 
opinions of the Sastris (p. 15/ ):— 

£l The same construction must, I think, he put on the 
words ( sons 1 and ‘issued (putra and aunavah) in the fourth 
and fifth paragraphs of the fifth Section and second Chapter 
of 4io Mitikshara, (a) and this interpretation is indeed indi¬ 
cated by other expressions of the same paragraphs, viz*, 
on fail tiro of the fatherland on failure of the paternal grand- 
father’s Urn (Santana). To adopt the construction proposed 
by the appellant would be to cut off all the descendants 
below the grandson of the father, grandfather, and every 
other ancestor, and would, render nugatory the provisions in 
tho Mituksliara, (6) as well as either books of law, which ex¬ 
pressly state the succession of kindred belonging to the same 
family, as far, as tho limits of knowledge as to birth and 
name extend. 5J (c) 

But the opinion that Yijfiduesvam’s series of heirs is not 
intended to be exhaustive, may be strengthened by some 
further arguments. Firstly, if it were intended to be ex- 
bansfive, not only would the provision that the Gotraju- 
Samanodakas may inherit as far as name and knowledge of 
birth extend, as Mr! Harrington observes be rendered nuga¬ 
tory, but virt ually all the Samanodaltas and one line of the 

(«) Colebrooke, Mit, p. 850 ; Stokes, H, L. R. 416-7 ;— 

*' 4. Here on failure of the father’s descendants, the heirs arc 
successively the paternal grandmother, the paternal grandfather, tho 
uncles, and thoir sorts. 

l< 5- On failure of the paternal grandfather’s line, the paternal 
great-grandmother, the great-grand father, his a oils anti their issue 
inherit. In this manner must be understood the succession of kin¬ 
dred belonging to the same general family, and connected by funeral 
obk-tiofia^ 1 

(b) Colcbrookc, Mit. p. 351; Stokes, JL LB. 447. 

(e) Compare also Shoodtjan v. .Mokun Pamb-y ci af* Beports ot fa. 
D, A,, TST. W. P, 1868, II. p. 101 ; and Duroo Singh v, HaiSmghet 
ibid , 1864, p k 528, 









Snpindas would be excluded from the succession, For it is 
hardly possible that the seventh ancestor and Ins sons and 
grandsons could be alive at the time of the death of the 
seventh descendant'; and this improbability increases with 
every grade among the Samauodukns, who extend to the 
fourteenth ancestor and arc to inherit in the same order as 
the Got.raja-SapindaSj i. e-., L female ancestor; 2, malo 
ancestor; 3, their sons p4, and grandsons. But, secondly, 
the definition of the word Sapirtda, which VijHint hwura gives 
in the first chapter of the Mif.ukshar&j. clearly shows that all 
fh o bum on tion e d desc on dan ts o f fell o 1 it i es o f th e var i ous an- 
cestorsj down to the seventh degree/ns well as the descend- 
ants of the deceased person down to the seventh, inherit. 
For VijuinSivara says (Aclmndninda f. 6, p. 1, 1, ] 5)> (a ) 
when he explains the verse I- 52, of Y&jmivalkya } in which 
it is declared that a man shall marry a girl who is not 
his Sapimla :— 

(f He should marry a girl, who is non-Sapinda (with 
himself), Sim is called his Sapindawho lias (particles of) 
the body (of some ancestor, &e.) in common (with him), 
Non-Sapinda means not his Sapinda. Such a one (ho should 
many). Snpiuda-relat ion ship arises between two people 
through their being connected by particles of one body. 
Thus the son stands in Saphula-rehitionship to lib' father 
because of particles of bis father s body having entered (Ins)* 
In like (manner stands the grandson in Sapinda-rclationship) 
to liia paternal grandfather and the rest, because through 
h is father particles of his (grandfather's) body have entered 
into (his own). Just so is (the son a Sapiiida-rektkm) of 
hi h m 0 ther, In?can $o par tic 1 os of h is in othe t 9 s body ha vo ett- 
tered (into his). Likewise (the grandson stands iu Sapinda- 
relationship) to his maternal grandfather and the rest 

(a) The Samsk&rmmy akha adopt a this theory; The Dha r mad Lid hu 
states merely the two theories, leaf (>3 (Bombay Edition), Part X. 
(p, Marftthi, Sa m rat 1931), Xt Is glanced ni \n Yyav, May. 
Ch, IV, See. Sj, p. 22) and supported in the Batt Mira. See, 6* para, 9, 
by a reference to Mann, 
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through Lis mother* So also (is the nephew) a Sapinda- 
relation of his maternal aunts and uncles, and the rest, 
became particles of the same body (tho paternal grandfather) 
have entered into (his and theirs); likewise ( does he stand 
in Sapinda-rriationslnp) with paternal uncles and aunts, and 
the rest. So also the wife and the husband fare Sapinda- 
relations to each other), because they together beget one 
body (the son), In like manner brothers' wives also are 
(Sapipda-relafcions to each other), because they produce one 
body (the son), with those (severally) who have sprung from 
one body (u e> because they bring forth sons by their union 
with the offspring of one person, and thus their husbands' 
father is the common bond which connects them) , Therefore 
one ought to know that wherever tho word Sapinda is used, 
there exists {between the persons to whom it is applied) a con¬ 
nection with one body, either immediately or by descent/' (a ) 


After refuting some objections which might be raised 
against this definition, and after discussing the latter part 
of Yajn, T. 52, and the first half of Yajfi, I. 58, Yijnanesvara 
again recurs to the question, who the Gofcraja-Sapindas are. 
Mitakshari, /* 7, p, 1, 1. 7 :™ 

u ln the explanation of tho word *asapind&ra J (non- 
Sapmda, verse 52), ifc has been said that Sapinda-relation 
arises from the circumstance that particles of one body have 
entered into (the bodies of the persons thus related) either 
immediately or through (transmission by) descent. But 
inasmuch as {this definition) would he too wide, since such 
a relationship exists in the eternal circle of births, in some 
man nor or other, between all men, therefore the author (Yftj 
fiavalkya) says :— 


Vs, 53 : “ After the fifth ancestor on the mother's and after 
the seventh on the father's side/'—On the mother's side in 
the mother's line* after th© fifth, on the father's Bide in tho 
father's lino, after the seventh (ancestor), the Sapinda-rela- 


(a.) In Ami-ta Kwniftn JENjbi v» hnklrimrwjav-i 2 Beng. L. E. 33, 
is a passage to tho same effect from Par&sara Mftdbavu, afc page 34. 

IG ir ^ 
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tionsliip ceases; these latter two words mast he understood; 
and therefore the word Sapiuda, which on account of its 
(etymological) import, f (connected by having in common) 
particles (of one body) J would apply to all men, is restricted 
in its signification, just as the word panhaja (which etymolo¬ 
gically means u growing in the mod,” and therefore would 
apply to all plants growing in the mud, designates the lotus 
only) and the like; and thus the sis ascendants, beginning 
with the father, and the six descendants, beginning with 
the son, and one's self (counted) as the seventh (in each 
case), are Sapinda-relations- In case of a division of tho line 
also, one ought to count up to the seventh (ancestor), in¬ 
cluding him with whom the division of the line begins, (e. g , 
two collaterals, A and B are Sapindas, if the common 
ancestor is not further removed from either of them than 
six degrees), and thus mast th© counting of tho {Sapinda* 
relationship) bo made in every case/' See Dattakamhnafhsa, 
Sec. VI. pi. 27, 28 and notes ; Stokes H, L, B, 1305-0, and 
Bhyah Bam Sing v. Bhyah If guv Sing , (a) 

From this passage the following conclusions may be 
drawn: (6) 

1, Vijndnesvara supposes the Sapiu da-relationship to be 
baaed, not on the presentation of funeral oblations, but on 
descent from a common ancestor, and in the case of females 
also on marriage with descendants from a common ancestor. 

2, That all blood relation9 within six degrees, together 

(a) 13 M. F. A. p, 380. 

[b] Sea Amrita KvmaB Dnbr v, Lakhlibavaymi^ 2 Bong. L. It, 
'3 E*. B. It. Ser. also Coulanges La Cifcu Antique, 64. Mitramisra 
ays tho capacity to presen b oblations is not the solo source of 

a right to inherit, otherwise younger sous would bo excluded 
by the eldest. It gives only a preference, he sovs, to those who have 
tho right amongst the Gofcrajaa, Tfram,, Tr. p* 91. At p. 196 fit he 
adopts Tijuttneavara’s order of succession, amongst the Gotrajas 
though he admits a difficulty as arising from the Ye&io text referred 
to below. As to impurity arising from tho death of Sapindas, and 
the extent of tho Sapinda connexion, sec Baudh&yana, Hr. I, Adhy. 5, 
Ond. II, Sfttra 1-27. 
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with the wives of the males amongst them, are Sapinda-rela- 
lions to each other, {&) 

The bearing of these points on the definition of the 
ff Gofcraja-Sapmdas/ 1 as well m on the interpretation of the 
passage referring to their rights of inheritance, is obvious. 
It appears that the series of heirs given there is not exhaustive, 
and that the term il Gotraja-Sapindas* ? designates, if applied 
to males only, all those v/ho are blood relations within the sixth 
degree, and who belong to one family, i. e . bear one name. 
If riiis inference is accepted, all these persons aro entitled to in* 
herit according to thepassage of the Mitaksh&r ft given above,(5) 

(a) Seo Lahhmbai v* Jayaravi Hari ct, al t G Boro. H. G, E. 152 A. 
C, J. ; and LaUublm v* Mcmkvmrbm, I. L, E. 2 Bom. 388, 

(b) The following table will sor&'e to &how the extent of the 
Gotuaja-S&pinda relationship, as tar as the males aro concerned :— 





















Tli o only remaining question is, in which order me Gotraja- 
Sapinilast, who are not mentioned in tho Mit&ksharfij arc to 
he placed. The principle suggested by Ml\ Harrington., 
namely, to continue each line of heirs down to the seventh 
person, and thus to allow, first the brother's descendants 
to inherit, next the paternal uncle's descendants, and so on, 
can easily ho carried out in the case of the paternal uncle's 
line and those descended from the sons of remoter ancestors. 
Bu6 it is impossible to allow the brother's grandsons, great- 
grandsons, and remoter descendants to inherit before the 
paternal grandmother, since the right of the latter to succeed 
immediately after the brother's sons is clearly settled, not 
only in the Mitakahar&> but in all the law books of the Benares 
Schools and in the Mayfikha, (a) Besides, under this arrange* 
n\ent, the remoter descendants of the deceased himself, as 
great-great-grandsons, who possibly might he in existence at 
thf) great-great-grandfather's death, would ho lost sight of 
altogether. In order to provide for the rights of these per* 
nous, who undeniably have a right to inherit, they might 
either be considered as co-heirs with the descendants of the 
paternal uncle, who are equally distant from the deceased, 
according to the principle apparently approved by the 
Vyavfibam May filch a, or placed after the paternal grand¬ 
mother, and before the paternal grandfather, viz., 1, pater¬ 
nal grandmother^ 2, deceased's greafc-great-grandsons, or 

(&) See Colohrooke, Mit, p. 349; Stokes, EL 3b Books* p. 446; 
Vyav. May* p, 106; Stokes, ILL. B. 88- So also Vis ve£ vara in the 
Subodhim adds to the words “onMlujFQ of the father's line/-' the 
following comment, li tho lino of the father (must bo understood to) 
end with the brothers and their sous/ 1 In Madras the collateral 
succession of Got rajas stops with the grandson, in Bengal with the 
great-grandson of the ascendant. See Noth L CL 58 L But the 
doctrine above set forth is recognized as that of the Mifcikshatfi, 
T. Jibwdh Sing x> The Court of Wards 9 5 B. L. B* 443; Bhyah Raimiug 
v. Bhynh U{fur Singh ei at, 13 M* I. A. 573. The Smriti Chandrikil, 
Ch, XL See. 5, para. 9 ss, limits the succession to the (collateral) 
descendants, excluding the ascendants, except as themselves descend¬ 
ants, from those still higher in the line. 
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remoter descendants to No* 7, if living ; 3* brother's grand¬ 
son b ro th e r ^ s great - grand so ns, b rot her ’ s grea t-great-g^ran d - 
sons and their sons; 4, paternal grandfather. The second 
arrangement seems to be the more satisfactory, as it follows 
the principle indicated by the Mitftkshar&, that the succes¬ 
sion is to go to the direct and tlie several collateral lines, 
after providing for the grandmother conformably to MannfS 
text in her favour, in the order in which they branch from 
the common stem. That the ascending line should thus be 
resorted to in the person of the grandmother, then immedi¬ 
ately abandoned for remote lineal descendants of the propo¬ 
situs and his brothers, and afterwards recurred to in the 
person of the grandfather, may seem a rather arbitrary 
arrangement. It arises from Vijnanesvarans endeavour, 
consistently with tlio recognised principle of the Mimtihsa 
philosophy of giving some effect, if possible, to every sacred 
text, to work the rule of Manu into the scheme of Yajnavolkya, 
if not according to its obvious sense, yet in some sense though 
an entirely forced one, (n) 

The distinction between the whole-blood and the half-blood 
observed in the case of brothers and their sons does not 
extend to the descendants of the grandfather and remoter 
ascendants. Tho fifth in descent from a common ancestor 
but of the half-blood succeed in preference to the sixth in 
descent though of the whole-blood. (6) 

As regards the female Gotraja-Sapindas, who occupy the 
next division (LB, b.), their right to inherit is still less 
generally recognised than that of tho males. 

a , According to the doctrines of the Bengal and tho 
Madras school of lawyers, as represented by JimutayiU 


E 


(et) See Index, Interpretation j Maids Sans. T, III.; 98 Weber's 
Hist, In. Lit. 239 ; M. Muller's Sans, Lit. 78; Burnells Varndraja, 
Pref, p, xiv.; Manu II. 10, 14 ; I Vi 30; and XII. 108. The scriptures 
were to be literally accepted and yet to be construed by learned 
Brahmans according to the philosophy in vogue at the timo of tho 
compilation of the last named work, 

(ft) Smtat w Amrd, I. L. K. 6 Bom. 394. 





liana (a) and the Srariti Giiandrika, females are in general 
incapable of inheriting, and this disability can be removed 
only by special tests of the DharmasS&tras* The authority 
for this view is Biradhayana, the reputed founder of one of 
the schools of the Black Yajurveda, who, in Lis turUj quotes 
a passage of his Veda to support his opinion* He says, 
Prasna II- k. 2 :— 

t( A woman is not entitled to inherit; for thus says the 
Veda* females and persons deficient in an organ of sense (or 
a member) are deemed incompetent to inherit/* 

Tho meaning assigned by Baud hay ana to the Veda passage 
is by no means the only one in which it can be taken* 
Vi dy dr any a, in his commentary on the Taittinyavecla, ex¬ 
plained it, as Mitramisra (Viram* /* 209^ p. 1^ L ICb p. 071, 
Calc. Edn. of 1875) says> in a different way, so that it would 
have no reference to inheritance. (&} 

(a) Colebrooka, Dfiya Bhaga, p. 215; Stokes, H, L. Books, pp. 345, 
$46. 

(5) It may he translated thus i — fi Women are considered disqual¬ 
ified to drink tho Soma juice, and receive no portion (of it at tho 
sacrifice).” Seo tho M&dbavya, p. 33, BurnelTs Translation; Ylratn, 
Ti\ pp. 174, 175- JLgauuMhn says (Coleb- Dig- B. V. T. 397, Comm-) 
that ■ * diiya” = oblation and # dayiida” “ a sharer of an oblation offered 
to him in common with others. Ho points out also that Kullukfvs 
Commentary on Mann IX. 136,187, shows that the latter text would he 
inoperative, if restricted to males, and with reference to the text of 
BaudMyana, that* 1 a wife must be considered a Sapinda, because 
she assisted her husband in the performance of religious duties.” 
Jaganuktha admits the paternal great-grandmother by analogy not¬ 
withstanding Baudbayana's excluding text- Coleb, Dig. Bk. Y. T. 
434, Comm, “ According to the received doctrine of the Bengal and 
Madras Schools, women are held to be incompetent to inherit, unless 
named and specified as heirs by special texts. This exclusion seems 
to be founded on a short text of BaudMyana, which declares that 
1 women aro dovoid of the senses, and incompetent to inherit.' Tho 
same doctrine prevails in Benares; tho author of the Yiramitrodaya 
yields, though apparently with reluctance, to this text. (Chap- III., 
part 7.) The principle of the general incapacity of women for inherit¬ 
ance, founded on the text just referred to, has not been adopted in 
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But whatever may bo the respective philological value of 
these different comments, Bautlh&yaruds explanation has long 
ago become law in the East and South of India* and there 
accordingly those females only inherit who are specially men¬ 
tioned in the texts of the law books, (a) 
h , Tho question is* however* whether this doctrine prevails 
also in this Presidency, where the Mit&kshard and the 
Mayfiiklia are the ruling authorities , The following consi* 
derations seem, to famish ati answer to it 
Firstly, the text of Baud bay ana* or tho principle that 
women are in general incapable of inheriting* is adopted 
neither in tho Mit4ksharu nor in the Maybkha. 

Secondly, the Mitftkslmra mentions the gr eat ^ grand- 
mother’s right to inheri t, and indicates that tho wives of the 
other ancestors in the direct line, up to the seventh degree* 
likewise succeed to the estate of their descends its* though 
vorw of them is provided for by special texts, (&) They 

Western India, where, far example, sisters are competent! to inherit* 
That principle, therefore* does not stand in the way of the widow's 
claim in the present case* 1 * Privy Council in Lulbobhoy Bdjypoobhoy v. 
Kdmb(ii s L, R* 7 1. A. at p, 281 

(tf) Tho Yirainifcrodaya, after showing that the objections raised to 
V ij mines vara/s doctrine by fcha Qnjpifci Chandxikft (Chap. XT., Sec. 5) 
flro unsustainable upon the- grounds taken by Dev&nda Bhatta, 
mid charging Jimftfcuvahiina with inconsistency in contending that 
Yujiiavalkyfds text is meant to exclude female Supmdas (as wives or 
daugh tens -in* law o t P ascendant s an d c o 1 1 at eral s spr un g from th em ), 
while he employs it to determine the right of tho paternal grand- 
mother (D&ya Bh&ga, Chap. 3CI., S. 4, paras. 4-6, compared with §. 6 f 
.par*. 10b finally itself pronounces Yi&y&ranya’s explanation of the 
Ye die text an insufficient basis for female inheritance as not 
affording room for a proper application, by way of disparagement 
of; woman's capacity* of the word ndayhla,” <J shareless Y See the 
Vi rum. p. 671, Calc. Edo, of 1375* Tran si. p. 1o8, and as to Jhntita.*# 
moaning, Celeb, Dig, Bk. Y. T* 434, Gomimj Sturm ChandrikA, Chap. 
XL S . 5, para. 15. 

(if) See LukskmiJm y, Jay ram Jlari dal., 6 Bom. Hi C, E. 152 A. 
C- J, See also Coleb. Dig. Bk, Y. T. 397, Comm, ad fin., and T. 434, 
870 ; also Comm, on r JL 4o4. 








inherit therefore merely hy virtue of their relationslop m 
Gotraja-Snpmdag. Hence it follow that the MitAkshava 
does not recognise the doctrine of the Bengal and Southern 
aehoolSj and there is conseqaentiy no reason mm according 
to its doc trine, the female Gotra ju.-Sapirulas, whom it docs 
not mention, should be ex eluded from inheriting, if the 
males, who stand in the aame position, are allowed to do so*. 
Moreover, one of the commentators on the Mitaksh&ruj 
Bdlambhatta, expressly mentions the right of a pre-deceased 
serfs widow, (a) whom he places immediately after tho pater¬ 
nal grandmother, and says that tho word S aphid a must 
he every where in torp reted as including the males and 
females. (I) N'ilakanbha likewise adopts in this respect the 
same view as tho Mitakshani, us he makes the sister inherit 


(a) A case at 2 Rorr. 670 (Roopclmtid v. PlwokMnd d al) placpsa 
ckughfcer-mdaw before a divided brother, bub this seems wrong- She 
Is excluded by a daughter, 2 Maori. 45. In Bm Qurtg't- v, Bal ft two- 
kocmir, Set. Cases at p* 85, the Sastri, after pronouncing against tho 
validity of the adoption of a daughter's son, prefers the daughter-in- 
law to the daughter as heir, with a restriction on the power of 
alienation during the daughter^ life. This opinion was acted on by 
the Zilla Judge and the Saddar Court. It is questioned in Liitlocw 
hkoy v* Kmsib&i} L, R. 7 I* A. at p. 220* 

( h) V i a vmmmii 1 u k i s disc u s sion on tb c ngh is of tb e patern al grand - 
mother, aay^t that there ia no objection to understand the word 
4 Gotmjasd in the sense of * male and female Gotrajas Tho Vaij&yaittJ 
also, a Cammontary on Vishnu, referred to by Cole brooks, 2 Sir* 
ft. L. 234, recagnixes a right of representation in the son’s widow. 
In Ran^ Piulmmifiil v* Baboo Boday Sivtg, 4 M. I* A. 250, grand¬ 
son a of a common ancestor were hold, under tho Mithila law, 
entitled to succeed before the widow of deceased^ brother, his nieces, 
or their sons, but this would not bo so in Bombay where the widow 
being tho last representative of a line takes before a remoter lino 
is resorted to. Sea below end comp. Tapper's jpftnj* Cost. Law, vol* IT. 
p, 148* where tho widow of a collateral ending a branch or sub-branch 
takes the share that would have fallen to her husband had he been 
alive. Tim widow of a pre-deceased grandson takes before the 
daughter of a predeceased son, Mas si, Brijmale# v. Mmd. Prct?t 
Flame et al , 7 C. S. D. A, K* 59 
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as the-first and nearest amongst the Gotraja~Sa{.n\idas un- 
ail ed by special texts, (&} 

tf. But though both the principal authorities thus repu¬ 
diate the doctrine of Baudh&yana, and allow fonmles to 
inherit as Gotraja-Sapindas, they differ as to the question 
what females fall under this designation. 

The MitAkgharft and its followers seem to interpret the 
term G-ofcroju," of" or " born in the family") as be¬ 
longing to the family*" For we read, Mit&ksh&nl Yy&v. j\ 58, 
p. 2, l* 13 

* 

" The kinsmen sprung from the samo family as the de¬ 
ceased (Gotraja-Sapiudasl* namely, the grandfather and the 
rest inherit the estate. For the Bhinnagotra-Sapinclas aro 
included by the term (Bandhus ),"(£) 

The word sam&nagofcra, 1 belonging to the same family/ 
is substituted for ct gotraja." See -infra j quotation in Ilk, I. 
Oh. IL Sec* 14, L A, 3, Q, 1, 

The substitution of samanagotra for goiraja, as well as the 
employment of blminagotra to designate the opposite of the 
term, both show that YijuAnesvfira took got raj a in the sens© 
of ff belonging to the same family," If the term has this 
meaning, it would follow that no married daughters of 
ascendants, descendants, or collaterals can inherit under tho 
text which prescribes the succession of the Gotrajaa. For 
the daughters by their marriage pass into another family, or, 
as the Hindft lawyers say in their expressive language, u are 
born again in the family of their husbands," But it seems 
improbable that even unmarried daughters of Gotrajar 


■(ct) Vyav, May. Chap. IV. Bee* 9, jpg 20; Borr^laile, p, ICG; Stokes, 
II. L, B. 80. In a Madras case tho Privy Council say, " His sisters, 

if they had a, remote right to succeed as Baudhus.could only 30 

succeed after tho Sapnadas..had been exhausted.** Sec V. 
Venkata Krishna Liao v. Venkatrama bakshai et ai t In. L, It. 1 Mad. 
1B5 S a G Ii. R, 4 I. A, at p, 8, 

(£} Stokes, HvIi. B. 416; and Mib* ibid* 1,15 [Stokes, LL L* B. 44?), 
17 n +- 
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Sapindas can inherit under the text mentioned. (a) Dor, 
though they belong to their father's gotra up to the time of 
marriage, they mud leave it, under the Hindu law, before 
the age of puberty; and consequently by their succeeding to 
the estate of Sap in tins belonging to their fathers* families 
the object of the law, in placing Sagntra~Sapindag before the 
Bhinnagofcra-Sapimlas, namely, the protection of the family 
property, would be defeated* since such property, through 
them, would pass into their husbands 1 families. The quitting 
of the paternal family by a girl is looked on as so inevitable 
that it is made a ground for exempting her from staring 
her father's loss of caste with her brothers, because she 
goes to another family, (fr) It seems therefore more in 
harmony with the principles on which the doctrines of the 
JVI I tnksltara are based, to exclude even unmarried daughters 
of Gotrajas. (c) The only females, who can he understood 


t&) Compare Mhnu II. 67, 68* Compare si so Coialartges La Cite 
Antique, Air Colebrooke, Dig. Bk* V. T. 183, speaks of a second 
birth by investiture and other ceremonies. 

(b) Tiramit., Tran si. p. 254* 

(e) Rakimbhftfcfca admits the rights of inheritance of sisters, 
sisters' daughters, and daughter's daughters. But he does not 
consider them to be included by the term G otvaja-Sapi uda, but by 
the words <( hhmtarah,” *■ brother/’ and “ dauhitra,^ tf daughter's, 
son,’ 1 and K tabputra/ 1 his (her) sons, in Y&jnavalkyrvk text. 
Stokes, IT. L. B, 443. Thakooram Safuba e£ al. v. MoJmn LaU d at, 
II M. I, A. 402. Sisters' inheritance does not follow the analogy of 
daughters'. If any analogy is to be recognized it is to the case of 
brothers, Bhu/irmbdi v, Bchja, I. L, R. 6 Bom. 264* Sea however the 
Chapter on Strldhana, The Smriti CUandrikS excludes ftt© daughter 
of the grandfather and of other ascendants from amongst Got raj as on 
the ground that the form of the word, as derived from a combination 
of masculine terms, must primarily be taken to indicate only males. 
Smriti ChandvikA, Ch. XI. S. 5, p. 2. On a similar construction 
Bisters and their sons are excluded. Sea Smriti Chandrika, p. 121. 
Dcvanda takes Goirajah as meaning sprung from the family, p 122, 
and hence as a reason for excluding the grandmother from succession 
after nephews, except under the special texts in her favour, p. 134 as. 
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by the terra Gotrajfi^SjipiiuhXj are the wives and widows of the 
in al e Go t raj a- Sap i n das, 

M^kaathftj on the other hand, takes 1 gotraja? in the 
sens© of *born in the family,* and declares expressly that 
the f sister* inherits for this reason, (a) He does not men¬ 
tion the paternal great-grandraotherj nor the widows of other 
Gotrajas in his list of heirs. But it is not clear’ whether 
he into q(I s to exclude them, as, according to Hindi! idears„ a 
wife may be said to have been born again in the family of 
her htisbandj and ho, as we have seen, admits the theory of 
a sapinda connexion by particles. Ho would, consistently 
with the principle on which he assigns her place to the sister 
place the daughters of male Gotraja Sapinclas amongst the 
heirs hearing this name; bat this logical extension of his 
doctrine does not seem to have been generally accepted into 
tho local law* Except for sisters it may be taken that the 
Mitakshani law prevails, (ft) 


The Sftsfcris have in their answers, except in the Gujarlit 
ease s rol a fci n g to tho s i s ter, go n©rally fol lo wed th e M i t a ksh ara, 
They prefer the sister-in-law to tho sister's son (Bhirmagotra- 
Sapiuda) and to a male cousin and more distant male 
Sago tra-Sapin das, (c) the paternal uncle's widow to tho 


See Introductory Remarks to Bk. I. Chap, II, Section 15- At 2 Str. 
ILL, 248y Oolebrooke says that commentators on the MitAksharA 
admit sisters, but that this view is controverted, Sutherland says 
that he inclines to the view that the sister is excluded. Botnar king- 
on Mann IX, 185* Collett, J., says, in a Madras ease, that tho plural 
lh rdf ara is used, and that Prof, Wilson allows the phi ml masculine to 
include only males, though tho dual bhraUtrau may include females. 

(a) See Yjav. May,, Borradaile, p. 106; Stokes, II. L. Books,p, 88. 
(&) See LaUnbhai v, Mthikuvarb&i above, p, 2 (g) t Day a Beckur <4 al. 
v. m Ladao f S, A, No, 158 of 1870, decided on 27th March 1871, 
Bom. H. C, P. J. M for 1871 ; also Sec. 15 ■ B. II, (2) below. In S. A, 
Ho. 158 of 1870, it was held that the pawned aunt could not, even 
in Gujar&fc, be recognized as a Gotnya-Sapiuda, though she was 
entitled to a place as a Bandhu, 

(e) S$ Sec. H I- B- A 2- 








sister, tlio maternal uncle, and the paternal gran<Wather*a 
"brother; and they allow a daughter-in-law {see Chap, IV* 
B*> Sec, G, XL f.) and a distant Gofcruju-Sapinda , s widow 
to inherit. It is, however, sometimes impossible to bring 
the authorities which they quote into harmony with their 
answers- 

From tlieir answers as well as on account of the general 
principle that ff tho nearest Sapinda inherits/* (a) it would 
appear that the place of the widows of descendants and 
collaterals in the order of heirs is immediately after their 
husbands, (6) at least where the particular branch to which 
they belong is not lineally represented by a surviving 
male, (c) 

It is on this analogy probably that tho Sustri lias grounded 
his erroneous answer to Chap. IL, Sec, 7, Q. 16. 

Regarding the Samanodakas, who occupy the next 
division, it may suffice to remark tlmt according to the 
principles of interpretation adopted by Vijnauesvaraiu regard 
to tho passage on Supinda-relationskip, they must bo under¬ 
stood to comprise the male ascendants, descendants, and 
collaterals, beyond the sixth and within the thirteenth de¬ 
grees, together with their wives or widows, or all those 
persons who can furnish a satisfactory proof of their descent 
from a common ancestor. The order of their succession also 
'must he regulated by the same principles as that of the 
iSupindas* 


W Se& Vyav. Hay. p. 106. See LaksJimib&i v. Jayrmn Hari cl al 
G Bom, H< C. R* 152 A, C. J, 

($3 Seo Bk. I. Chap II. Sec, 8, Q. 2. Tho widow of a bi-other's 
son was preferred to another brother^ great^grandaon Irj, succession 
to a widow as fco property inherited by her from hor husband. Dhoolubh 
Bhacc et al. v. JctveB, 1 Borr. 75. 

(<?) See Lallahhm v, Mdnkuvm'kU, above p. 2 (g), 
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§ 3 i?, (15) GdiThAJA-Sa^a^obakas. — Oil failure of Ootraja- 
Sap ft* das 7 the Golraja-Sanulnodakm hiIterit the est a te 
of a $ep ar a f & h o us eh old er. (Joint} a -S amAno do k a $ n / i e al l 
the male descendantsj ascendants, and cullatemh, within 
13 degrees^ together with their respective wives ; or 
according to some* all persons descended from a common 
male ancestor, and bearing the slime family name , 
The Sa udi nodakas inherit, like the Saphulas i according 
to the nearness of their line to the deceased* 


Authorities. 


See Book L, (lhap. II., Sec, 14, IL, Q. 1. 


a Sam^nocktka” means literally parMbipitiiig in the same 
oblatiop of water. Another form of the name for these 
kinsmen is r ‘ Sodakaf’ 

^ 3 B. (16) Baxdhus.— On failure of Sanidnodahas, the estate 
of a separate householder descends to the Bandhus or 
BhUnatjdn fir ' iis (Saphida*rdafdons, not Lotosigi*ig 

to the same family as the deceased)* The laiier term 
includes — 

1. The father’s sisters sons, 

2. The mother's gist Or* a sons, 

3 . The maternal umle’s sons, 

4. The father's pater Ha l aunt’s som f 

5. The father’# maternal annt*s sons, 

G. The t fatkeds ma tern-al un o le 7 s sons, 

*7 r The mother’s paternal aunt’s sons, 

8. The mother's maternal aunt's sons t 
9* The mother’s maternal uncle 7 s sons, 

10. All other Sapmdti relations who are not Golra- 
jas, according to the definition givm above. These take in 
the order of their nearness to the deceased* 

AlITHORmES. 


See Book I,, Chap. 11, Sue, lb, A, 1, Q. 1, and B. 2, Q. 1 j 
Yaeiitlia IV, I S, 
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Tlie rujo as to the nine specified handlms may be ex- 
pressed thus A. man's own bandlms are the sons of his 
paternal aunt and of Ins maternal aunt and unde- The 
same relatives of his father are kU bandhua* The same rela¬ 
tives of Ids mother are her ban dims- (a) They succeed in 
the order in which they have boon enumerated. See Yyav. 
May* Chap H IV*, Sec* YXL* pL 22. 

The chief reason for which wo hold that, alt the 
13hirmagotra-Sapi 11 das inherit under the law of the Mitflk- 
sharl, is that Vijuanesvara declares u the Bhinnagptra- 
Sapmdaa (or Sapindas who aro nob Gotrajas, i , e. who do 
not bear the same family name) to he 'Understood by (he 
term Bandhu (bbmnagotr&n&m sapimldnam bmidhus&bda- 
grail on At). Against this it must not bo urged that the 
opinion stands in contradict!cm to the enumeration given 
in Mit. Chap, II^ Sec. 6 (Colebrookeh as this emnnora- 
tieci most likely is only intended to secime *i preference for 
the nine Bandhus named there, (b) For Hindu lawyers are 
by no means so accurate that they would hesitate to divide 
an explanation which might to stand in one parfcicubir place, 
and to give it in two passages. 

Bui. a further proof that it is correct to combine the two 
passages, Mit* Chap. II*, Sec, 5, paras. 3 and 6, is contain¬ 
ed in the circumstance that Yijh&nesvnra 5ukes the words 
(< ban dim" and “ bandhava" in all the passages of Yfljnavab 
kya, where they occur, in a general sense, viz* of relations in 
general, or relations on the mother's and father's side, or 
relations on the mother's side only* 

Finally, VijMnesvara himself states, in the passage orb the 
succession to a deceased 'partner in lmsim&Sj that the Bkr 


(а) It will bo observed that * £ aunt' 1 and “uncle 1 ’ in the list mean 
aunt and unde by blood, not merely an uncle or aunt by marriage. 

(б) It was perhaps originally, by counting fivo steps, intended to 
mark the extreme limits of the bandhu relationship, confining rights 
of inheritance. See note (6) next page. 




- w*r* t 



DIVIDED FAMIET, BMDHTTS. 



dhavas include the maternal unde, one of those Bbhmagofcm- 
SapintUis who had not been named by him in Chapter IL f 
Sec, 6* As this passage is of great importance for other 
questions also, connected with the law of inheritance, wo 
give it hero in full;— 

Yajh.—If (a partner in business) proceeded to a foreign 
country and died (there), his (nearest) heirs (sons, &c.) his 
relations on his mother's side (baudhavah), or his Sapinda 
relations, or those (partners of his) who have returned (from 
their journey) shah take his estate; on failure of (all) these 
the 


MifAkshara.— 


When amongst partners ono proceeded to a foreign coun¬ 
try and died, then near heirs (a) (d&y&da), the sons and other 
doscondants ; tli6 cognates (ha n dhavul i ) the relu tious of h is 
mother, the maternal uncle and the rest; or the gentiles 
(j fiat ay ah) the blood relations {sapimlah) not included 
among the descendants (6) or those who have come (agatah), 
the partners in business who have returned from the foreign 
country ; or also these may take his property. 


On failure of them, i«a. on failure of the near heirs and 
the rest (tlfcyadudi), the king shall take it* 


And by the word ** orlie (Tajik) indicates that the right 
of the near heirs and the rest is contingent {le. that not all 
inherit together}* The mb however regarding the order of 
succession, which has been given above (Chapter 1L, Sec* 1, 
para. 2) in the text, as to the wife, daughters, &c,, applies 
also here. The object for which this rule (regarding the 


(a) Regarding the use of d&y&da in the sense of son and nearest 
relations, see the Petersburg Dictionary, a* ?* 

(t) Here, as in other passages, VijmuieSFara uses the word Sapinda 
in the sense of Sagofcm-Sapirub, blood relations hearing the same 
family name. As to the order of succession amongst the Bandlma 
see Book I. Ch, II* § 15, Introductory Remarks 5, and notes. 
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succession to a deceased partner in business) has boon given, 
is to forbid (the succession) of pupils, of fellow-students, and 
of the Brahmin com muni fry, and to establish { in their stead 
the succession of) merchants (partners). Amongst the mer¬ 
chant^ he who is able to perform the funeral ob liaisons, to 
pay tiliei debts (of the deceased), &e., shall take (the estate). 
But if all are equally able (to fulfil the conditions mentioned)* 
all the merchants who are partners shall have it. On failure 
of them the king himself shall take it, after having waited 
ten years for the arrival of the (near) he it's and the rest, 
just this has been distinctly declared by Narada, (SainbhiV 
yasamutthanajj vs. 

44 1$J>, But on failure of such (partners), the king shall 
protect it well for ten years,” 

* c 16, A ft er it h as re mai n c d wi th a n t own er for ton yea ra 
and if no heir has appeared (within that time) , the king shall 
take it for himself. By acting thus the law is not violated/* 

(f 7„ If (among partners) one die, an lieir (dayada) shall 
take his (estate), or some other (partner) on failure of heirs, 
if ho bo able (to perform the funeral oblations, &q,) } (or) all 
of them (shall share it)/* 

According to Vijimnesvara, the meaning of this verse of 
Tiijuavalkya is, that the sons, sons* sons, and the nest of the 
heirs, specially enumerated in Mik Chap. U., Sea 1, para. 2, 
the Gotraja-Sapindfis, the Bandhavas or Bimdhus, partners 
in business, or, on failure of all these the-king, shall inherit 
the estate of a partner in business deceased in a foreign 
country, and he states dwti.mtlif*, that the maternal uncle who 
had not been named in Section (s, inker its as Bandku, Tho 
irresistible conclusion to be drawn from this statement, as 
well as from the words quoted above from Mit. Chan, II* 
Sec. 5, para. 3, is that the enumeration of the Bandkns given 
in Section 6 is not intended to be exhaust! ve, any more than 
in the case of the Gotraja-Sapindas. But if this enumeration 
is not exhaustive* then clearly ah those Sapmdas must bo 
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understood by this term who were not molnded among t-lno 
Gotrajas, This new has been adopted by the Privy Council 
in Gridhari Loll Roy y, The Bengal Government, (a) .reversiiigf 
the decision in Government v. Gridhari Lull Roy , (Zj). 


See on tfho same subject tlio Introductory Remarks to 
Book L, Chap, II., See. 15. 


According to tho definition of the word Sapmfa, and 
according to that of Gotraja-Sapinda, given above pp, 122-3, 
tho following persons are Rlimnagotra-Sopindas;— 

1. Daughters of descendants and collaterals within six 

degrees. 

2, Descendants of a person's own daughters and of those 

persons expressly mentioned within four degrees of 
such persons respectively, e*g* a grauchdaughter’s 
grandson, bat not the great-grandson, since Sapin- 
da-relationship through females is restricted to four 
degrees. 


3. Maternal relations within four degrees, see table, 
Bk. L* Chap. II. 9 Sec. IS. 


[On failure of sons and brothers united and separated, the 
succession gees to the parents separated, and then to the 
wife according to the Viramitrodaya, Transh p. 204, which 
assigns the next place to the sister and then brings in the 
Sap hulas and Sa-m&nodakaa, p. 218.] (c) 


§ 3 /?. (17) Spiritual R&iATicma. — On failure of Bandhus 
a preceptor } on failure of him a pupil, and on failure of 
him a fdlow-dudenU inherit the property of a separate 
householder of the Brahman caste. 


Authorities. 


Mifc. Chap. II., Sec. 7, paras. 1 and 2 j Vyav. May. Chap. 
IV,, Sec. 7, paras, 24 and 25. 


(a) 12 M L A. 448, {b) 4 C. W. K- 13. 

(e) Sec tho Vlramitroduya, Ti'ansl p* 206 ss- 

Ifi fT 
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3 B> (18) The Bbahman Community. — On failure of a 
fellow-student, learned Brahmans ( Srotrujas ), on failure 
of them other Bv&bmam, tab j the estate of a separate 
householder of the Brahman caste. 


Authorities, 


Mit* Chap. II V Sec, T > paras, 4 and 5; vyav\ May, Chap, 
1V,> See, 8j paras, 25 and 26, 


Bbr the point that this succession is restricted to the pro¬ 
perty of a Brail maip ip the passage from Yij fi anas vara, 
translated above; p> 135, where no mention is made of the 
Brahman community by Yajnavalkya, and the Miliikshani 
expressly excludes it from succession to a trader. 

This succession has been disallowed by the English Courts. 
See Stokes, Hindi! Law Books, p, 449, note a, and The 0ol¬ 
io dor of ,1 /a s u lip a lu m v. Oavahj Ye a cat a Narcdnappa.{a) 

§ 3 B. (19) The Partnees in Business of a Bawya,— On 
failure of Bandhu$> ■partners in badness take the estate 
of a Banya* 


(a) 8 M, I. A, 520. The succession of the caste on fail tiro of other 
heirs is not provided fur except in the case of Br&hmaus* In tbeii? 
case it rests perhaps On an idea of dedication in grants to a Br&himn, 
so that resumption would be a kind of sacrilege, and property once 
given must in case of need pass $y }>rh to other Brahmans who Have 
moreover a kind of spiritual title to the world and all that it contains 
(Col. DL BY 11. CY II. T + 24; Mami VIII, 57, Vlf. 33), But 
tribal succession is found in many districts on the Northern frontier 
of India where any tribal organisation has been preserved, and im¬ 
probably at one time general amongst the indigenous tribes (see 
Panj. Oust, Law, vol. II. p. 240, etc,) It may be traced fcotribaUlhu 
tributton of the whole or of part of the tribal lands to individual 
members, of which many instances occur; ih pp. 254, 214, and vql. I, 
pp. 93, 94. See also Mr, Chaplin* s Report on the Dekkban, Rev. and 
Jud. SeL voh IV, pp. 474, 475; and comp Arist, Pol. 1Y. (VII.> 
Ch. N, and Holland and Langes Ed i n Introd. Cbs. \.Vi mid XIII. 
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Mithkshara quoted above p* 185, 

§ 8 Bm (20) The Kino*—O ra failure of a fellow-dudeiil, the 
king takes the estate of a separate householder or tern - 
par ary student of the nan- Brdkinimeal castes, with the 
exception of that of a merchant; which escheats m failure 
of partners only , and after a lapse of ten years. 


Authorities. 


Mit. Oliap, ILj See* 7, p* 6, and Mifc, quoted above* 

fflri&h ".ha' 11 - - - , ‘ . .V' 


Failing other heirs the Shite takes the property oven of 
a Brahman by escheat, subject to the existing trusts and 
charges* (a) 

The Crown desiring to take an estate by escheat must 
show an entire failure of heirs* (6) 

As only his own offspring become joint-owners with a man 
by their birth, the title of a remote heir cannot prevail 
against his bequest of his separate property (c) thbugh 
acquired by a partition, and so held as under the former 
title, contrary to 1 Strange, H. L* 2b, 2 %b< 12, 13* but 
agreeing with Colebrooke, it, 15; eee Book II„ Oil* I,, Sec, 
2, Q. 8*i infra Bk. IL, Oh. L* S. 2, Q* 8* 


{«) The Collector of MamMpaMm v- C. Venmta Narrainappah, 8 M, 

T. A. 500. 

(6) Oridhnrt Lull Roy v. The Bengal Gov&mment, 12 M. I. A. at 
pp* 45b 469. 

(p) ffitika y. RhanUy 9 Harr* E* 446; 1Sfarottam y* Naraandds, 3 
Bom. H* C, It- 6 A. C. J. ; Baboo Sew Per tab Sahee v t Malta rajah 
Rajondcr Perl ah Sahee t 12 M. I- A. I; Tuljar am Mordrji y. Mathura- 
das and others, I. L. E* 5 Bom. at p, C6S. 








§ 3 C. —SUCCESSION TO A SAftSBISHTI, 


{!,) Sons, Sows' Sons, &c— Sonsj nous* sons, ami their son# 
inherit tho estate of a Samsnmfi or reunited coparcener } 
per stirpes, provided they live united with their fathers, 
or have been bom wiring the time that their fathers were 
re united. The rules regarding adopted' sons (p. 7]) and 
a SMrads illegitimate son (j>, 72) apply likewise in the 
case of a united coparcener , Posthumous sons also inherit, 

Authqb||ibs. 

Mit. Chap* II, # Sec, 0, paras. 1 and 4; Stokes II, L, B* 452, 


Reunion may take place, according to the Mitakshars, 
with a father, a brother, aud a paternal ancle (Chap* II., 
Sec, 9, para, 2), by their again mixing up their effects after 
a division between them has taken place- The Vyay. May, 
allows reunion between all such persons as at some time or 
other have been coparceners (avibliaktrs). (Vyav. May, Chap. 
IV., Sec. 9, para 1.) See also the Viramitrodaya, Tran si, 
p. 205, 

As the Mitukehava states that the Buies of Sec, 9 form 
exceptions to those given In Chap. 1L, Sec. 3, regard¬ 
ing the succession of the wife* &u., it follows that all 
the rules on the ftp rati b an dh aday a, the unobstructed inherit¬ 
ance, remain in force, and that consequently reunited sons, 
sons' sons, sons' sons' sons, adopted sons, and the Sfidra's 
illegitimate son, inherit the estate of their ancestors, i f they 
are united or reunited with them. A new family, in a 
general souse, is set on foot, and tho rules applicable to 
a joint family apply amongst its members, though with spine 
exceptions, arising from the consanguinity of those excluded 
from the re union, which will be presently noticed. 

According to the Subodhini, sons who are not reunit¬ 
ed with their fathers, nevertheless receive a share of' tho 
estates of the latter. (Mii Chap. IL, Sec. 9, para. 9, note.) 
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According to the Mayftklm also, imretmited a one take 
the estates of their father, except in the ease where some 
sous are reunited with him* Then the latter have the 
preference. (Vyav. May, Chap. IV, Sec. 9, para. 16,) 

^ 3 C. (2.) Reunited Coparceners.— On failure of Ms 
issue, the reunited coparcener* inherit the estate of their 
coparcener* But if amongst those thus reunited there be 
brothers horn from different mothers the reunited brothers 
of the vihole blood take the whole of their reunited full 
brother# estate* If among full brothers one is reunited 
with a half brother and another not, on the death of the 
reunited brother the reunited half brother and the un ¬ 
reunited fu 11- brother share his estate equallg . 

Authorities, 

Mit. Chap. IL, Sea 9, paras, 2, 5, seq. and 11. 

According to the Subodhint, a father, whether reunited 
or not, shares the estate of his son (sec Mit. 1, c, para, 9, 
note), and a son, though not reunited, shares the estate of 
the father with a son united or reunited, but this seems 
inconsistent with Mit. Chap. I,, Sec, 6, p. 4. 

According to the Vyav, May* 

]. The parents have a preference before other reunited 
coparceners, excepting sons {Vyav, May, Clmp. 
IV,, Sec. 9, paras. 17, 38). 

2, Other coparceners standing in an equal relation 
share the estate of a childless coparcener equally 
(Vyav, May, l.c. para. 19) ; but the whole-bro- 
tier takes in preference to the half-brother. (Ibid, 
para, 8.) 

3. Unreuni ted full brothers share the estate of a full 
brother who yvas reunited with, half-brothers or 
remoter relations, together with the reunited 
relations. (Vyav, May, 1. c, para, 20*) 
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4, In case of the reunion of a wife alone—there being 
no other coparceners—she takes the inheritance 
of her reunited husband j on failure of her, a 
daughter and a sister, on failure of them, the near¬ 
est Sapinda, (Vyav. Ma-y. L c* paras, 21^25i) 

It is difficult to understand how a reunion with a wife can 
take place, since according to Apastamba II*, 6, 14, 16 seq. 
no division can take place between a lmsb&nd and wife* 
No such partition is known in actual practice at the present 
day, and Nilakanthak rule may he regarded as merely 
speculative, resting perhaps on an analogy to the passage of 
Apastamba ($} which calk a worn auk own property her 
share in an inheritance* The rules as to inheritance after 
partial or complete reunion are complicated through 
the endeavours of the commentators to give effect to two 
rules, one in favour of reunited brethren and one in favour 
of whole-brothers, which, in some oases, clash or overlap* (fr) 
The favour shown in a reunited family to the brother of the 
whole blood rests on rather artificial reasoning, but it may 
perhaps be traced back to tho institution of marriage with 
wives of different castes and of a patnibMg or a division 
in which the shares of each group of sons varied according 
to the mother's class. The general rule of equal rights on 
a second partition would deprive the favoured sous of their 
larger portions, unless thus qualified. But the rule of un¬ 
equal inheritance does not seem really reconcilable with tliat 
of equal partition amongst whole and half-brothers reunited, 
unless the inherited shares taken by the former are to bo re¬ 
garded as separately acquired property $ for which in a 
united family there seems to be no authority. The contra- 
diction would bo most easily avoided by regarding the 
qualification by wdbole blood as one not extended in its oper¬ 
ation by its happening to*coincide in the same person with 


(a) Tran si. p 134, Comp* Celeb, Dig, B. V* T. 515, Comm. 
(£) See V'tmmib. TransL p. 209. 
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the ouptiuity arising from reunion * Otherwise Manuks text, 
IX. 21 Oj might be taken, as proposed by some, only to limit 
the eldest brother to equality, as opposed to any special 
right arising from his eldership, while the general rule of 
partitions Instead of absolute equality, would be that of 
shares proportional to those brought in by the several copar¬ 
ceners at the time of their reunion, (Se& Yyaw May * Chap, 
IV., S, 9j pi, 2, 8. Yiramitrodaya, Transh p. 205.) Regard 
being thus had to the comparative value of the different 
elements o£ the reunited estate, it might be extended to 
supervening inequalities, arising from inheritance inter se or 
acquisitions from without, in the shares of the several 
members, {«) 

The practical difficulties in the way of thus dealing with 
reunited property may be the reason why the people in this 
part of India (b) have been content in practice to abide by the 
ride in a reunited, as in an unseparated family, of partition 
giving equal shares to the descendants of each son of the 
former owner in whom the different lines of ascent coincide, 
and of survivorship rather than of inheritance,in the English 
sense, amongst the members of the reunited family down to 
the moment of defining their rights according to the several 
branches in making a partition, (c) 

The Privy Council say that u a member who has sepa¬ 
rated from a Hind ft family and subsequently rejoins it, is 
remitted to his former states/*(c£) Atid so too where a 

(«.) In the lUultan District a member of a. united family oven, who 
has joined his separate acquisition to the common atopic, is allowed 
to withdraw it before partition, iSeePanj. Oust. Law, vol XL p. 27|h 

(b) See too Iluro Dms Dodmlar ?* Srmmkftj Jluro Pm, 21 C. 

It, 30, 

(c) See Chap, II, See. 11, Q* 5 ; Muhubeer Par&had v. Ramyad 
Singh id aL, 20 C> W, It. 192, 194; Gmwfi Devamnia Gdru v« Raman 
Dora Gdru , 6 JVbH. U. It. 93; and below Book IL In trod. 1 The family 
Iking in *union/ and Mora Vi&hamnalh v. Gamsh Vithal, 10 Bom. H. 
0. B. at p. 461. 

(d) Prmkkhm Paul Chomh'ij V, Mothooramolmn Paul C%owdry t 

io m i. a. m. 
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brother had brought his separate! gamy into the common 
stock* fa) 

According to Brihaspafci the acquirer iu a reunited family 
of ivliat in a united family would be his separate property ob¬ 
tains only a double share as compared with the other mom* 
bei^* See \ irifeut.* Tran si, 205, This exaltation of the com- 
moEi right in a reunited family is not recognized in practice, 
Xlio V iramiti'odya (b) quotes the D&yafcattwa to the 
effect that in the case of the re union of coheirs the extinc- 
fcion of rights over portions and the production of rights 
ovei* the entire estate are acknowledged; and says of a 
coparcener that “if reunited, then although his share had 
been spocifiodj it was lost by the accrual of a common right 
over again/' (c) 

I ho widow of a reunited coparcener deceased must be 
maintained while chaste by tlio survivors* and also his 
daughter until provided for iu marriage, p) 

§ 3 D,~HE1R# TO MALES WHO HAVE ENTERED 
A RELIGIOUS ORDER. 

(1.) To a Tati oh SaunyXsI .—The virtuous pupil (and not 
the relative by blood) of a Sannydsi is his heir* 

See Book L, Chap, III., Sec, 1* and for Authorities Book 
4 Q- 1? and See. 2 f Q # 1 ; Vyav, May, Chap, IV,* 

See, 8* para, 28. 

Regarding the question—what is meant by the estate of 
a Tati ? see Mit, Chap, II,* Sec, 8, paras, 7 and 8, 

(2,) To a Naishtkika 

inherits the property of a 

See Book I.* Chap. Ill,, Sec, 2* and for Authorities see Q. 1, 

{a) Ttampershad Tmmvoc v, Sheocftti/rn Boss, ID M. I A, at p. 500. 
(&} Tran&, p, 40, (d) Op, cit p, 164. {d) Op,eit p, 205, 
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HEIRS TO FEMALES* 

^ 4 A .~To Unmarried Females. 

Brothers, and on failure of them , the mother, cm failure of 
her the father, and on failure of trim the nearest Sapin* 
das, inherit the property of a girl ivho died before the 
completion of her marriage* 


See Book L, Chap, IV* A, Secs, 1, 2, S f and for Authori¬ 
ties toe • eit. Sec, 1, Q. 1, and Sec* 3, Q, 1. 

Regarding the question—what constitutes the property 
of an unmarried female, see MR. Chap* II., Sec. II, para* SO. 
The inherited property of the betrothed damsel to which as 
well as to gifts from her own family her brothers are heirs 
can but rarely be of great value. But the rule given by 
Viji1ane£vara coupled with the text on which he bases it 
is important, as it shows that he ranked a heritage in a 
in aidei/s s tr i dban a * 


§ 4 B *—Heirs to Mauried Females leaving Issue, 

(1) Da^Stbrs .—*Dmighters inherit the separate property, 
Strtdhana, of their mothers, Unmarried daughters in¬ 
herit before ‘married ones, and poor married ones In fore 
rich married ones. 

See Book I.* Chap. IV* B, Sec* 1, and for Authorities 
lo&ciLj Q* I and Q. 13* 


The question—what constitutes Sfcridhauftj the separate 
property of a married female, as welt as its descent, are 
topics regarding which, as Xamalalcara in the Vivftda- 
tan da v a d e sp am a gly excla i ms, f £ the la wy era fight to otli 
and nail/ 5 (ysitra yuddham kaohakachi). It is impossible 
to reconcile with each other even the views of those 
lawyers whose works are the authorities in this Presidency, 
As pointed out in the Introductory Remarks to. Book U, 
Chapter IV. B, Sec* d, Hilakaiitlm makes a distinction 
between tho panhhushika, tho sixfold strklhaua proper, 
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as defined by the law-books* and other acquisitions over 
which a woman may have proprietary rights. This is the 
distinction which NUakan'tha keeps in view when fixing 
the succession to the estate of a childless married female. 
Bet in the case of a married female leaving issue* there 
is yet a third distinction to be observed. In this case* the 
following three categories of stridhana are to be taken into 
■account* and descend each in a different manner:— 

a . The Anv&dhey% t! 1 e gift subsequeu11o the tnarriage* 
and the Fritidatta* the affectionate gift of the husband, are 
shared by the sons and the unmarried daughters, small tokens 
of respect only being due to married daughters, and some 
trifle to daughters* daughters. (Vyav. May, Chap. IV,* 
Sec. 10* paras, 13-16.) 

b* The rest of the p&ribhashika stridhana, the stridhana 
proper, as defined by the law-books (see Yjav. May, loc , cit . 
para, 5) descends to the daughters* &c.* in the manner 
described by the Mitakshara. (See Vyav* May. loe* . 
paras. 17-24 especially* regarding the limitations* paras. 
18 and 24.) 

c. Other acquisitions* as property acquired by inherit¬ 
ance* go to the sons and the rest. 

The MikYkshara* on the other hand* knows of no distinction 
between paribhaskika and other stridhana, Everything 
acquired by a married female* by any of the recognized 
modes of acquisition, descends iu the same manner to 
her daughters* daughters* daughters* <fec. The views of 
the High Courts have varied on this subject like those of 
the commentators. In the judgment of the Bombay High 
Court* in the case of Jamvjatrdm and UUamrdm v. Bdi 
Jamna (a) the following passage occurs 

The notion that according to the Mit&kshara such (im¬ 
moveable) property (inherited from asouless husband) forms 


(a) 2 Bom. H, C. E, 11, 
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part of the widow's stridhana, and as such goes on her death 
to her heirs, not to her husband, was founded; on a passage of 
vSir T\ Strange (p. 248, 4th ed.), which was itself based on a, 
m istak 0 n r efe r 0 nee to the Mita k shard. T h e M i t. C hep. II',,. 
Sec. II, oh 2, undoubtedly classes property acquired by 
inheritance under the widow's stridha.ua j but (as pointed out 
in Pevacooverbaihs case) clause 4 of the same chapter and 
section conclusi vely shows that the words * acquired by in- 
horitpicei- as used in clause 2, relate only to what has been 
received by the widow from her brother, her mother, or her 
father, £, 0 . from her own family, ;J 

According to this* passage, it would seem that, in the opi* 
nion of the Court, clause 4 is to be read with clause 2, and 
intended to restrict the sense of the latter* Though this 
interpretation of Mr. Colebrooke's version of the Mitakshara 
might be possible, still no Sanskvitist, who reads the original 
oi the Mi take liar d, will be able to allow, or lias allowed, that 
this was the intention of Vijnanesvara. Unfortunately 
Mr, Cotobrooke has left untranslated (a.) two words of ffls Sans¬ 
krit text which head the 4th clause. These are i{ yatpunah/* 

f but as to (what is said by Mami... 

that is intended/ &c.). It is the custom of Hindi 'scientific 
writers to indicate by these two words, or others of similar 
import, that the passage which follows is intended to ward 
off a possible objection to some statement made by them 
previously* Now, in this case, Yijhanesvara had stated, in 
clausa ST, that the term <f stridliuna J? was to be understood 
according toils etymology, and had no technical (p&ribhiU 
shika) meaning. The words yatpnnaH” (lit. a again 
what?) indicate therefore that clause 4 removes a possible 
objection to clause 8. 


The same conclusion indeed follows from a considera- 
tion of the general course of the argument*. Ktridhana/* 


(a) Hoarding another slight inaccuracy in Goiebrooka’s translation 
of Clause 2 of Hit. Ch* II., Sec* XI., see below* Book I*, Chap* XL, 
Sec, % Q. 10* 







Vijtuhiosvara says, u inchxq^a property acqtiired by inherit¬ 
ance," &c, Sncli is the real purport (mistaken by some 
lawyers) of Ma.mrt 1 . 11 d the rest, for f< stridhaim" etymologically 
moans (all) a woman's acquisitions, and this sense being an 
admissible one* is preferable to a merely technical interpreta¬ 
tion* It is true tiO doubt- that six sorts of stridliana are ex™ 
pressly enumerated by Manu, but that is meant not as a re¬ 
striction to those six, but as a denial only that any of those six 
are not u strid liana," He is commenting on the passage of 
TAjnavalkya (IL, 143, Mit. Chap, XL, Section XI, para, 1) 
which say a that a gift, or an if other separate acquisition, of a 
Woman is termed “ stridhana"; a nd he con tends, in tacit 
op position to the .Eastern lawyers, that stridhana is to be taken 
in tho widest sense, Ifc would therefore be a self™ con trad io 
Lioiiil'he wound up this contention by admitting jrastrliftions 
which it was his very object to combat. (t What has been 
received" in paragraph 4 does not mean ^wlmt has been 
iiiheriietL n It means, like the passage in Yajnaval kya, 
u what was given by tho father," &c M and to apply it to tho 
limitation. of the phrase if acquired by inheritance w iu 
paragraph 2 involves a serious misconception both of the 
sense of the Sanskrit text, and of the author's logical method. 
Take the several paragraphs 2, 3, 4, however, (3) as develop* 
dig the mum of the Smriti, (2) as supporting this develop¬ 
ment by a special argument, and (3) as meeting a possible 
objection to that argument, and all becomes explicable and 
consistent. Tho process of reasoning' is precisely that which 
argumentative writers amongst the Hindfts usually take. 
Tho passage is in its proper place, and involves neither 
contradiction nor restriction of the preceding statements* 

Its meaning consequently is—“But in case you (the 
imaginary opponent) should say that my statement stands in 
contradiction to the verse of Manu IX,, 194, then I answer 
that this verse does not contain a complete enumeration of 
the various kinds of strnl liana, but only gives some of the 
most important," It appears therefore that clause 4 is to bo 
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read m con no X ion with clause 8. For this- reason wo must still 
adhere toSirT, Strange’s opinion, tliat the property inherited 
from the husband becomes* according to Vijililnesvara* sfcrl- 
d liana, The most recent decision of the J udicial Gonmiittee to 
bo presently cited puts a narrower limitation on the rule than 
that adopted by the High Court of Bombay in Jam iya train's 
case, (a) That case allowed property inherited from a 
woman's own family to rank as stridhana* but the gifts par¬ 
ticularly specified as forming part of the stridhana were 
clearly not meant to include inheritance, and the technical 
restriction of stridhana being accepted at all, necessarily 
leads to tho result of excluding inheritance altogether, which 
is the one arrived at by the Privy Council, The Vlramitro- 
day a (TransL p. 136 ss,) assigns to the widow complete 
ownership of her separated husband's estate on liia death 
with a right to dispose of the property if necessary. 
But from an injunction of Katyayuim to tho widow only 
to enjoy the property with moderation * Mi trainisra deduces 
a limitation in her case on the power of alienation 
usually accompanying ownership, except for necessary 
religious and secular purposes* And another part of the 
same passage : ec After her lot the heirs, (dayadas) take/' ho 
construes as moaning tho husband's heirs because of tho 
previous reference to tho husband and the honour of hia 
bed, not the widow’s own heirs—her daughters, etc. This 
passage is not quoted by Vij mines vara. Ido merely makes 
property taken by a woman as heir part of her stridhana, and 
says that her stridhana as thus defined is to bo taken by her 
kiusmen/fr) SoColebrooke has understood thedoctrinej which 
ho contrasts with tho different views taken by the lawyers of 
tho Eastern School-{ c) In Bhagwandeen Voobey v. Myna 
Baee,(d) the Privy Council were of opinion that no pro- 


(a) 2 Horn- H, G- ,E. 11. 

{&) Mit&ksharu Chap II. jj Sec. XL, paras 2, 9. 

(o) See his notes 2-113 to para, 2 of Mitilksharft Chap, II,. Boo. XL 
(A) 11 M. I. A, 487* 





perty, inherited by a woman from her husband, formed 
part of her strfdhana in the narrower souse involving a special 
mode of devolution* Property inherited from a father or a 
brother has, on the other hand, been held in Bombay to bo 
strtdhaua, pnd a widow has been held to succeed to her sob's 
property on the same terms as to Ixer husband's. The ques¬ 
tion then arose, whether all property inherited by a woman 
was under the Mitabshara to be deemed stridhana, or whether 
none was so. In the case of Vijtarangam v* hak$hwan 3 (ti) 
sfcridhaua is said, according to the Mituks]iara,/fco include all a 
woman's acquisitions of property, the descent of which is go¬ 
verned by the form of her marriage. According to the 
Vyavahura May ilkha, it is said, stridhana in the narrower 
sense descends according to special rules, while sbridhana 
such as property inherited descends as if the female owner 
had been a male, (6) The latest ruling of the J udicial Com¬ 
mit tee on this subject which seems intended to shut 
out all further controversy is, that regard being had to the 
authority of other commentators and to other parts of til© 
Mitakslmrft, the passage declaring property inherited by a 
woman to be stndhana does not in the case of “inheritance 
from a male” confer upon her f * a stridhana estate trans¬ 
missible to her own heirs. JJ (c) It is on her death to puss to 
“tho heirs’' of the last male owner, the woman's estate 
being regarded as a mere interruption. This may not, un¬ 
fortunately, settle the matter. The decisions in Bombay 
have not been placed on ao extremely general a construction 
as that adopted by the Privy Council, (d) The local usage 

(a) 8 Bom. H. C. R, 241, 0. C. J. 

(&) See below on Sfeiidhann, and J add son das v. Hark! smifJus, In. 
L. R. 2 Bom. 9. 

(d) Multa Vaduganadka Tevar v. Dorasinga T&var, L. JL 8 1, A. 

. 99,109. 

(d) See Tuijdrfat, Mo-raiytv. Mathurddds, I. L. ft 5 Bom. 662 ; Vi- 
ndyafc Ammdrdo y. Lakshniih&i, 1 Bom. H. C, E, at pp. 121, 124; Bm 
Benkor y* Jeskankar Motiraui , Bom. H, 0. P* J, jp, lor 1881 p. 271 
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may perliaps not admit it, (a) and the " other commentators” 
accepted as haying authority in Madras hare little or no 
weight in Bombay against the MMksharit itself, (fr) Thom 
m an exception m tile case of the Vyavah&ra Mayftkha,, but 
tins work does not give back the heritage after the death 
of a female jsej$SOr to the original heir : it makes the 

female the s >e of n new line of descent as if she were a 
maie.{£) Such at i&atis the literal sense of its rule : how ifcfe 
to be worked out in detail is not laid down. 


In Madras it would seem that the daughter’s estate is 
wholly assimilated to the widow’s (d) as to succession on her 
death. 


From the rule given in § 4 B {1), the u fee or gratuity” of a 
woman is excepted, which goes to her brothers (Mit* Chap. 
II., Sec* 11, para, 14), see also Gautama XXVIII* 23, 24, 

§ 4 J9. (2) G rand - DAiTGJiiT BBS.— On fa i 'hire\ of d a i \ighte rs , 
danghtars* daughters inherit the estate of a married female* 

Sgo Book L, Chap* IV. B, Sec* 2, and for Authority 
loe* cit. Q. 1. 


Grand-daughters, descended from different daughters? 
share according to their mothers. (Mifc, Gimp, IL* Sec* 11, 
para. 16.) 

On concurrence of daughters and grand-daughters, the 
latter receive a trifle, (Mit, Chap. II., See. 11, para. 17,) 


(o) Sec The Collector of Madura r. Mo otto o Ra rntdmga Sa (imp a fh y , 
32 M. 1. A. at p. 436; Steele L. C. pp, 63~65. 

(b) Ndrdyan Bdbaji v, Nana MmwJiar, 7 Bom. TL C R. 167, 169 * 
Krishnaji Yy an kiosk v. Panditrang, 12 Bom. II. C. R. 65; The CoU 
Mar of Madam v. Mootfoo Ramalmga Saihupaihy, at pp, 438, 439; 
LaUtMdi BdpvRMi v. Mdnkmerbai, I. It. H, 2 Bom, atp. 418; Rdhi 
r. Govind valad Teja, I. L, K, 1 Bom. at p. 106; 6 ktkdram Saddshiv 
v, i Sitaft&i, I, L. R. 3 Bo, at pp. 367, 368. 

(r) See Vyav. Hay* Ch. IV. § X. para- 26 t Steels L. C. pp. 63, 64. 
(d) See Muttayan' Chelti v, Sivagiri Zamindtir, I, h, R, 3 Mad, at 
p 374; Simmani Ammdl v. Muttamdl, _lb. t 268. 







§ 4 B * (3) Daughters* Sons. — On failure of dmtghf<rr f 
daughters, daughters' satis inherit ike estate of a married 
female. 

See Book L, Chap, IV, B, Sec, 3, and for Authority 
Joe. cit . Q, 1, 

§ 4 B, ( 4 ) 04 failure of daughter's mis, mm 

inherit the estate of a yrramed female. 

See Book I., Chap* XI* B, Sec* 4, and for Authority 
loo. cit. Q. 1. 

§ 4 B, (5) Son's* Sons* —On failure of som f sons 7 sons 
inherit the estate of a married female. 

Authority* 

Mit* Chap* II*j See, 11, para, 24* 

§ 4 C m —H fars to a Married Female Lea vino m Issfe* 

(1) Tims Husband*- — On failure of sons 7 sons , the husband 
inherits his wife’s estate, if she was married according to 
one of the laudable rites, [/f she was married accord¬ 
ing to one of the blamed rites, her property devolves on 
her parents. ] 

See Book L> Chap, IY* B, Sec* 5 S and tor Authority 
Joe. eit. Q. 1 * 


There are no opinions of the Sasfcvis m the Digest Stas- 
tating the parts of this and the following paragraph en¬ 
closed between brackets [ 3* See the cases of Vijidmn* 

gam v< Lakshaman^ (a) and Jaihisondas v. llarkisfyyihasf b) 
2. Regarding the question, which rites of marriage are 
laudable and which blamed, see Book I*, Chap, IV- B, Sec, 
5, Q* 1, and Be mark, 


(a) 8 Bom* H* <$ R. 244, 0* C. J. 
(If) In. h t R, 2 Born. 0* 
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§ 4 Ci (2) The Husband^ Safin pas —On failure of the km~ 
hand, the husband's Sapindap, or blood relatione within 
siv degrees on ike father*# side, and within four degrees on 
the mol her* $ side, toy ether with the vrives of such wale 
blood relations, inherit tke estate of a female leaving no 
issue, if she was married according - to one of the laudable 
rites. [If married according to the blamed rites, ike 
estate desolves o n h er parents* Sagyindas . ] 


See Book L, Chap, IV. B, Sec. 6, and for Authority loc. 
tit. Introductory Remarks, 


§ 4 6\ (3) Widow's SAPrttBAe.— On failure of the kmMfhd's 
Sapmdas, the widow's own Sayindas inherit her Stri- 
dhana even though she was married according to the 
laudable rites. 

See Book !,. Chap, IY. B, Sec, 7, and for Authorities 
see the Introductory Remarks to that Section* 


§ 5.—PERSONS DISQUALIFIED TO INHERIT. 

^Persons disabled from inheriting are -— 

1 . Persons diseased, or infirm m body or mind, 
who arc — 

a. Impotent, 

b . Blind, 

c. Lame . 

d. Leaf. 

e. Dumb. 

f. Wanting any organ. 

g. Idiots. 

h. Madman. 


20 n 
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L Sufferers from a loathsome and incurable dis¬ 
ease such as ulcerous leprosy. See Ch * FI., 
Sec. \ > Q. o (<t). 

2, Illegitimate children of Brahmans, Kshairiyas, 

and Vath/as* 

3. Persons labouring under moral deficiencies — 

a. Un e m im of t heir father \ 

b. Outcast es and their children. (t>) 
c i Fers on s add ic ted to vice * (c) 

d. Adulteresses and incontinent widows* 

See Book Lj Chap- VI v and for Authorities see Book 



Rem a EK 8 * 


Regarding the question—-whether diseases, infirmities or 
moral taints contracted after the property has vested, disable 
a person for holding it any longer, See Bom ark to Book L, 
Chap, VI., Sec. 3 Cj Q, (b 


{a) See Ananta v, Mamdbdi, I- L, R» 1 Bom, 551; Jandrdhan 
Pdnduratig v. Gopdl et aL f 5 -Bom, H. 0, It. 145, A. C. J, ; and as to 
wife’s society, Bdi PremJt&mr v. Bhlkd Eallianji, 5 Bom. H* C. E. 
m, A, C. J. 

gO See above p. &8 (a). Tha sous of outcastes bom before their 
father’s expulsion are not outcaStes but take their father’s place. Sons 
born after expulsion ate ontoastees; but ^fit-ram ism says a daughter 
is not, for “ she goes to another familyVlramitrodayn, Tr. p. 254, 
Sfceolo L. C. p, 34. The doctrine of outcastes’ heritable incapacity 
does not apply to families sprung from outenstos, dyed AM Sail) t* 
Sri It S . PeddahaU Yam SirnMlu, 3 M. H. C. 11. 5. ' Act 21 of 1850 
has removed auy disqualification occasioned by exclusion from caste 
(c) In a case at 2 Macn. H. L, 133 it is said that an unchaste 
daughter cannot succeed to her parents. Compare B, I. Ch, YL, 
Sec. 3 r s Q. 6, and Mussanmt Gang a Jati v. GhasUa, L L. Ii, i All. 46- 
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It is only congenital blindness that excludes from inherit¬ 
ance according to Umabai v. Bhavu Padmanji, (a) follow¬ 
ing Mar&rji Gokiddtts v. Pdrvatl&M, (h) see also Bakubal y k 
Mnnchdbd l (c) for the different views held by the S&stris. 
The same condition as to dumbness is laid down in VaL 
lahlimm v- Bid Ha rig ana a. (d) As to mental incapacity, 
it is said, in TBuytiamagal v. llamasuami, (e) that only 
congenital uliolcy excludes. In 2 Macn, E. In 133, 
the disqualifications arc discussed at considerable length. 


In Steeled Law of Castes a general rule of exclusion 
for persons labouring under the specified defects is laid 
down at page 61, but this has boon largely qualified by 
custom. At page 224 it is said that in seventy-two castes 
at Poona it was found that insanity excluded only unmar¬ 
ried persons, and that in eighty-three castes, blind persons, 
married and haying families, might inherit. In such cases 
the management of the property would devolve on the owner's 
rmU lions. See B k Heap Tla mackan dr a v . Let kshmbai, {/) as 
to management of a suit, There is a case in which a boy 
bordering on idiocy was allowed to transmit a heritable 
right to his widow, (g) 


§ 6,—SPECIAL RULES OP INHERITANCE ACCORD¬ 
ING TO CUSTOM. SACRED PROPERTY. 


The Hind ft Law is largely infl uenced by custom, as already 
pointed out. Rut as oven those castes and classes which hare 
adopted special customs still recognize the general snpre- 


(a) L L. R. ] Rom, 557, 

(b) I 1, R. 1 Eom. 177, 

(c) 2 Bom. Hi 0 . R. 6 - 

(d) 4 Bom. H, C, R. 135 A* C, J,; see also Mohesk Chimdcr Boy 
ei aL y. Cfmndur Mohmt, Boy et at, 23 G, W. R- 78 S* C, 14 Rung, 
% B. 273, 

(e) 1 M H* 0 . R. 214 , 

(/) Special Appeal tfo. 62 of 1875 (Bom. H. 0. P, J . P. for 1875, 
p. 231). 

{g) Bdi Amrii v, Bai Mmik d aL, 12 Bom. H, C; R, 72 . 
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mmj of tbs sacred writings* any divergence of custom from 
the ordinary law of succession must bo established by satis¬ 
factory evidence,(a) unless it has already been recognised as 
law binding on the class? or family to which the parties 
belong, whom it m proposed to subject to the custom, 
A custom of mule in preference to female mb or Banco to 
Rlrigdari lands in Gujarat was recognized in Pranjitran V. 
Bdi Rev/i (b) as it bad previously been in Bhdu N/maji 
Vipid v* Suntlrdbai (c) to temple ercolumeats. 

A family custom thus established binds the individual 
holder of a raj or aamindari so as to prevent his dividing it 
equally amongst bis sons, (tf) 


(<*) An Ikranrnma, signed by four brothers, was received as 
evidence sufficient to Establish the adoption ol a family custom ot 
excluding childless widows h'otn inheritance, differing from the 
general custom of the country, IBmsik Lai Bhimj \\ Punish 
2 Mori Dig, 183, Kobe 2. 

In Rajah Nugendnr Nurmn v. Eaghomdh Naroim Ley ( C. R. 
for 18h‘4, p 20) it was held that a family custom as to in ter marriages 
might be proved by dtmlaratEoiis made by members of the family. 
But still the course of devolution, prescribed by law cannot be altered 
by n more private arrangement* Balcm.shna r l nmbafc Pmdid-ka-r v, 
Samir ibaK I. L. R. 3 Bom. 5 b 

In the case of an English .copyhold an exclusion of females from 
succession and dower was held an admissible inodifiyati°n by cus¬ 
tom of a customary rule of inheritance* though in Ireland it had 
been* in the case of Tanistry, pronounced void. See Elton’s Tenures 
of Kent* 5;>, 

{b ) I- L. R* 5 Bom. 482, 

(c) II Ro* H. 0. B. 349. See Cokbroohe in 2 Stranges H. L* 
1311 1 Maon. H. L. 17* m to a KpKcb^r or family custom ; and on 
the m me subject-* the Judicial Committee in Chowdliry Chmtamon 
v + Mnwamut Nowluhho, L. E. 3 In* A, at p* 2iAJ- JRamalahshmi Animal 
v, Sivowafttha Pm'vjnal. 14 M. !■ A. 576, 5Bt>, ,S. 0, .b- R. S* J- A* 1; 
Kardymv Bd'wji. et at. v. Ndnd Hvnohar et ah, 7 B, H. 0. R. 153, A 
C JA Bhagvmid'js v BAjm&l, 10 B. H. 0. R* 230-261. 

fd) Rawvi Urjun Singh v. B&ttml Ghanaeiatn Singh, 5 M. 1. A., 
m, ISO- 
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The rases of The Cowl of Wards v, Eajeoomm- Doa Am- 
duh Sing ;(a) RajIBshen 8injh v, i ?amjoy Surma el a /. ;{b} 
Cn o wdh ry Ch | n t a m ori S in g It v ♦ Mu $ $U No w lit bh o Ko nwar( > {g ) 
and tlie remarks of the Privy Council in Soorendronalh v. 
M / 1 seamui Heeramonee ( d ) sho w that a fam ily eu sto m of inkeri fc- 
anco may be abandoned. 

The ordinary rules of Hindh law are applicable to Jains, 
no special custom being proved, (tf) Hence in the absence of 
custom or usage to the contrary, an alienation by gift by a 
widow of her husband's property is invalid according to the 

Mit&kshma which governs the Bindala Jains,(/) Tfro Khojas 

—a class of Mahore edfins converted from Hinduism—are 
governed by the Hindu law of inheritance except so far as 
this has been modified fay special custom, Being of Gujarat hi 
origin the Khojas allow a precedence to the mother over the 
widow, which is common to many castes in Gujarat, but the 
mother is not allowed to dispose of the estate, and after her 
death it goes to her son's heir, usually hip widow, (y) 

Succession to a Tfalj was held to be governed by custom in 
A rjim Manic el ah v* Ram Oanga Deo } (/*) by nomination in 
Eamgunga Deo v. iJoorga Munee Jobraj (■?') and Beer Qkunder 


(a) 16 C. W. R. 148. 

(b) I. L, K, 1 Calc, 186, 

(c) L, R, 2 In. Ap, 269, 273, 

P 12 M, L A. at p, 91. 

(e) Lalla Mohabeor VerBiad ei al. r, Mmst Kmulun Koqwar, 8 C, 
W* R, 116; M, Govindnath Boy v, Qitlal Chand ei al., 5 C. S, D, 
A,R. 27 6; Shea Singh K<ti v> Mmst. Eakho d al., 6 N, W. RE 
O, R. 382; S, C. L. It, 5 I, A. 87; Bhagadndm Tejmal v. Jtdjmdl, 
10 Rom. H 0. R. 241 ; Hasan Ali v. Kaga Mul, I L, It, 1 AH. 
288, where a special custom of adoption prevailed, 

(/) Eackebi v* Makhan L d t I. L. R. 3 Alfa 55. 

(g) Shivji Hamm v. Baht, Mdeji Khoja, 12 Rom. H. C. R 281 ; 
Mwb&i v. Gar Mi, 12 Bom, H. 0, It. 294; Rahimathdl y. Iltrhdi , I, L, 
K, 3 Rom. U . 

(h) 2 Calc, Set S. D. A. It. 139. 

(i) 1 Calc. S. D A. R. 270. 




■Trtk 



Joobmj v. Neel Kishen Thahoor et aL(a) Ait illegitimate; : son 
was excluded in Balhhudda Bhourbhur v. H. Juggernath Srvs 
Chundnn. { b) As to a quasi-Raj see Chowdhry Ckintamon 
Singh v* MussL Nowlukho Konwari, (e) find the decision of the 
Judicial Committee in Periasaml et aL v. The Representative#, 
of Sfdugai Tavw\{d) 

A Kul debar, allotting certain portions of mininduns to 
jimior members, (e) does not render tlio savings and aecumu- 
latious made by those members joint property, (/) 

A family custom of inheritance is not destroyed by a re- 
settlement of the terms of the lie!dinar from the Govern- 
incut, even though this should destroy many incidents of 
the previous tenure, (y) and when after a confiscation for 20 
years, a grant of a tc raj ; > was made to the brother of the 
former holder, the intention of the Government, it was held, 
was to restore tho tenure as it had previously existed? with 
the special qualities of succession according to the family 
law* (4) 

When by family custom an estate is impartible, the ordi¬ 
nary Hindift law is suspended just so far as is necessary to 


{a) i aw* R. m . 

(b) 6 Cala Sel. S. D*A. R* 296. 

G) L. R* 2 I A. 269, 275* See Maine, Ancient Law, Ch. YU- 
p. 233 

[d) L. lb a 1. A. 6L 

(e) This custom of providing an appanage for each junior branch 
is w idely spread, and probably sprung from political conditions. See 
CoL Dig, 13k. t f., Ch. A Y., T. hi Comm.: Pany Cast. Law, II., 183 ; 
St. L. C, 229. Comp. Hull am Mid* Ag,, voLL p* 88 (Ch. I , Pfc, H) 

if) CJumdry JIm eehur Ter$had y. Gowolitncmd Boss, 17 Ch W. R. 

120 . 

G) Bejkishcn Singh v. Mamjay Surma Mozoomdar, I L. 11. 1 Calc. 

186 . 

G) Baboo Bosr Par hth Sahec v. Maharajah Hajemd^r Ter lab Sailed, 

12 M. I. A, 1. 
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give effect to tlie particular custom, but the general 
still regulates all that lies bejpnct its sphere, (a) 


The impsxrfcibility of &n estate does not necessarily imply 
that it is in alto liable, ft) Tlie in alienable quality is a ques¬ 
tion of family custom requiring proof, (c) Yet as a point of 
customary law impartibility to ay be expected to bo accom¬ 
panied generally by limitations on alienability, having the 
saxno object in view, the preservation of the estate to sup- 
port the political, official, or social rank of the head of .the 
family* In Rajah NUrn any Singh v. Jmkram Singh [d) the 
Judicial Committee say fi The same princI pi g which pre¬ 
cludes a division of a tenure upon death must apply also to a 
division by alienation,^ (^} 


A bad custom will not be allowed, (/) Nor is a custom 
depending on instances to bo extended beyond them. (< 7 ) If 
opposed to recognized morality or the public interest it ia to 
be disallowed. (A) 


(a) Nmlkisto Rib Bur mono v, Beerchunder Thakoor, 12 M, I* A. 
523; Tinianfjavda v, Rangangavda, Bom. H, Q, P, J. I\ for IS7S 
P 242; Mv.Uaycm Chdtl v, Siva girl, I. L, E, 3 Mad. p, 374, 

(h) Rfaraen KJiootiav, Lokenath Ehootia, I, L, R. 7 Cal. 461; Ammd 
Lai Singh Leo v< Maharajah Dharaj Gooroo Naraymi Dco f $ M. I. A, 82. 

(c) Rajah Udaya Adilya I)eh v, JadUb Lal Ad Up a Deb, L. R 8 I. 
A. 218 ; Naarin Kkoatm y. Lokenath ut svpra* 

C d) Derided lOtli March 1882. 

f<0 Comp, Rajah Vmkata Narasiniha, Appa Row v. Rajah Narraya 
Appa Ro w f L, R 71. A. pj>. 47, 48. 

(/) Whrthjan BhdrfM v. Laving Bhdrthi, I, L. R, 2 Bom. 140; Reg. v. 
Samhh>i t I, Xj. It. 1 Bom, atop. 352, by .Janfirdbfui iVbihddoo 

SIo. 186 p. 358. Nftrada quoted in Cob Dig. Bk. IIL, Oh. II., See, 
28 and Comm. show that customs opposed to morality or public policy 
are to be refused recognition. 

{[/) Ilahmalbdi v, Jlirbdi s I, D, R. 3 Bom, 34 ; compare In re 

Smarts, R. W. N, for 1881, p, HI, 

(4) See iMrada Pt. II., Gh. X M Jolly's Trans 1. p. 75, Mathvrd 
Ndikin v, Eitu Ndlkin, I. L. R 4 Bom., 545, 556. 







As to property dedicated to an idol see Juggut Mohini 
Dos&eti dt aL r. Musst. SokJieemohy Bossee et al. (a) and 
Maharanee Brojosoondery Delia v- Ranee Lucfthmee Koon~ 
ware?, ct aL(h) 

Property dedicated to the service even of a family idol 1$ 
impressed with a trust in favour of it, dissoluble only by the 
consensus of the whole family, which itself cannot put an 
end to a dedication to a public templed c ) In a ease of 
alienation by one of four Sebaits aliening 1 deb attar, the 
other three suing to recover the property must join the 
fourth as defendant with his vendees or those deriving from 
theiu,{d) 

§ 7.—BURDENS ON INHERITANCE, 

Some of the principal burdens on inheritance have already 
been noticed as in ^ 3 A (5), §3 B (1), in connexion with 
the rights, to which they arc most commonly annexed- The 
powers of an owner in relation to his property form the 
subject of the following Section, hut it seems useful to collect, 
in this place, some of the more general rules applying to 
charges on property which passes to successors as deduced 
from the recognised Hindi! author dies, and the cases decided 
in recent years* 

There is a general obligation resting on the heir (or other 
person} taking property of one deceased to pay the debts of 
the late owner* But in a united family this does not extend 


(a) 14 M* I. A* 289. 

(b) 20 (X vr. B. 95. 

(c) IHdum> of Sir M* B Smith in Kommr Doorga Rath Bog v 
Ram Chun tier S<m t L. It- II. A. at p. 58. 

(ti) Rajendronath Dutt v- Sheikh Mahomed hal , L R* 8 I. A. 135, 
See also ProsUimo Koomari Rely a, v. (Jolab Chund Baboo , L. It. 2 I 
A* H5 \ Komour Doorganath Roy v- Hard Chun dev S&n, L* It- 4 I, A, 
at p* 57; KhiimlcJiand v. Mdh&ehvgwi, 12 Bom* H, 0. ft, 214; 
Mafiohar Ganesk v, Reehovvarn Jebbai } Bora- H* G, P. J* F. for 1878. 
p, 252, 
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to the debts of a member deceased incurred for his purely 
personal purposes, or even for the family if there was \ no 
necessity, (a) except in the ease of a deceased father's 
obligations (h) lawfully contracted. 

Promises deliberately made by the father are by 
the Hindi! law regarded as equally binding on his sons, 
especially if made to his wife, (c) 

If property descends aa hereditary, the income (of a 
isatnindari) 13 liable to pay the debts of the deceased zamin- 
dar. Such seems to bo the principle involved in the judgment 
of the Privy Council in Qol/jappa Ohetiy v. Arbuihnot, (d) 
But in Bombay the estate is not, without a specific 
lien, so hypothecated for the father's debt as to prevent 
the heir disposing of it and giving a good title* (e) though 
“it descends incumbered with the debts or accompanied 
by an obligation to pay the debts of the ancestor!'(/) In 
the case of S tin (fill Virapancba Chin n alii a mh i a r v. A l war 
Aw/anyar{<]) it was held that though an attachment against 
tho landa, impartible by family custom, of a zamindtJr for 
bia debts might, if made daring his life, continue after bis 
death, yet as at his death the entire interest in the zamin- 
dari passed to his son, there was nothing in the estate 

(a) See Saravrn. Than y. Mutt,ayl Amitol, 6 Hail. H. C. It, 388; 
'Maglaini Qarudiah v. Narmym Itungiah, I. ft. It. 3 Mad. at p. 365, 
and below, Partition, ftiabhities on Inheritance. 

(i) Ahore, p. 80. 

(c) Vtrnmit Trans 1. p. 223; Yyav. May. Ch, IT, See. X. para. 4, See. 
IV. p. 15; Ch, IX. p. 10; see. Act. IX. of 1872, Sec. 25. 

(d) L. ft. 11. A. at p. 815, S. C-, 14 Berg. L. ft. at p. 141, 

( a ) Jamiyairam v. ParbhuMs, 9 Bom. H. C. ft. 116, 

(/) SakMrcm, Rdmckandra v. Madhavrao, 10 JJ H. C. R. 361,367. 
&enlso Mti-ant Ckalferjeo y. PeariMohan Baa ctnl., 3 B ft. ft. 7 O. C, 

J; Girdharee, Lull v. Kan too Lull, L. ft. I I, A. 331; Smoj Bansi Koett 
y, Shea Prasdd Singlt, L, It, 61. A. 88, 106 ; VdA,-am Slid, am v. ««»«, 

10 13, IT. C. It. 83; tin dan hi.: Dinhar Y. Pinhar Nthaycin., Bom II. C. P. 
y^ or 1882, p, 139; Nardyanacharya y, Narso Krishna, 1. ft. ft, l Boni¬ 
fy) I- ft. ft. 3 Mad. 42, 
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itself “ winch was attachable assets of the la to or 

which could be made available in execution of the decree 
against Ms representative gvA representative/ 1 The son 
seems to have been regarded as taking the estate ns a 
tf purchaser " or independently of the father, as under the 
English Statute Bo Bonis, while other property of which 
the father could have disposed passed to bis representatives 
as such* The Hindfl law, however, identifies the son with his 
father for all lawful obligations, as completely as the Homan 
lavv or as the English law under which haeres ed pars ante- 
c&ssori$>(a) 'It was by an analogous identification of persons 
that the executors-as in their sphere universal^ successors 
became representatives of a testator. The impartibility of 
an estate may, to a considerable extent, prevent its being 
incumbered, as was the case also with feudal estates; but 
supposing the estate to be absolutely inalienable as well as 
impartible it would seem that no charge at all would attach 
to it after the ownership proceeded against had ended by 
the death of the debtor, (b) while so far as it was alienable 
or subject to incumbranco, the heir should be identified 
with his ancestor for all purposes, as well for the execution 
of a decree rightly obtained^ as for the establishment of a 
claim. He becomes a representative, and takes as a represen¬ 
tative through this identification. What he takes is the 
aggregate famllia as a universitas” in the character of 
“ ] 10re s snus” equally when the property is impartible as when 
it is partible, and this (t universitas*’ or aggregate includes 
all obligations properly attaching to the headship of the 
family equally with the property and rights annexed to 
it, (c) The rules of partition show that the obligation to 


(«) Co. Lit. 22, h> 

{b) See floor Pershad v.Sheodeen, 4N. W. P. R, 187, referred to m 
Uddrdm SMrmi v, Mm, II Bom. H. C. R. at p. 78; and Stir a 
Bund Koer v. Shea Proshad t L. R, 6 I. A. at p. 104. 

(c) See Gains, lust II. 157 Di. Lib. 28 Ti 2, Fr* 11; Co. Dh 13. IT* 
Oh. IV, T 15 Comm.; Vyav, May. V, Sec. IV. 14 bs. ; ih. CM IV- 
Sec, IV, 88; Manu IX, 130; Co. Di. Bk, V. Ch. IV. T 210. 
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pay a fathers debt is a part of the inheritance or faro ilia as 
much as tlie property to be divided., (a) and it is not less ho 
when the property is impartible, save in so far as it might 
defeat tlie purpose of the grautor., or the law of the princi¬ 
pality* To the extent, therefore, to Which the deceased 
could have charged the property or disposed of it, and so 
enjoyed a complete ownership, it would' seem that tlie heir 
is a representative liable to execution under sec. 234 of the 
Code of Civil Procedure on account of such property of the 
deceased having “come to his hands/* The distinction 
grounded in Mutt ay an Cheitb v, Swagiri Zamiftrfar(1) on a 
soi/s not being able to obtain a partition of an impartible 
estate does not rest on the Kind ft law which makes the 
son responsible and bids him postpone his own interests to 
the payment of just debts of his father* (c) He cannot 
obtain a partition of an ordinary estate in Bengal as of 
right, but this does not exempt tho estate from liability- 
For the case of a Poly gar in Madras see Kotta Rama $a mi 
ChdU v. Bang art Seshama Naijanivaru. (d) 


As to the maintenance of a widow see the Section on 
Maintenance, and Baijun Doobty f et ah v. Brij Bhoohun 
Loll, (c) Mtisd. Lalti Kuar v. Ganga Bishan et aL,{f) Vim- 
lalchi Am mat v, A nnas a my Sastrjj,(g) Baboo GoIucJc Ohunder 
Bose v. Ranee Ohilla Daijee } (h) Lakshman Ramchandra et 


(a) Vyav. May* Oh, IV* Sere, VI. 

(h) L L. R, 3 Mad. at p. 381, 

(c) Col, DL Bk. I. Ch. V. T, 188; Vyav, May. Oh* Y, See. IV. 16, 
17; and the judgment has since been reversed by the Privy Council 
in the case pf Muttayan Chettiar v, SWcUfBi Zamind&r . The Judicial 
Committee, L. R* 9 L A. at p, 144, say: * The fact of the zamindibi 
being impartible could not affect its liability for the payment of the 
father's debts, when it came into the hands of the eon by descent 
from the father.” 

( d } I. L. R. 3 Mad, 145, 

(e) L, R 2 I, A. it p. 27 9. 

(/) 7 N. W, P. R. 261 (F. B.) 

(tf) 5 M. H. a R, ISO. 

(h) 25 C. W, E* 100. 
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al v. Sarasvatihai, (a) Mnssf. Qolal Koonwaret at, y. The 
Collect.!')' of He naves et oh, { b) and the cases referred to above 
Pp- 77-79, and under Partition, Book IX. 


A reasonable charge subsists to provide even for a concu¬ 
bine and her daughters (e) and her sons excluded from 
inheritance (il). 

The son is not directly responsible for unsecured debts 
contracted even -for the benefit of the family by his father 
during the life of the latter, (a) As to secured debts thus 
contracted during his minority, or, with his acquiescence, 
after his attaining his majority, the case is different.(/) Nor 
does it follow that because he is not directly liable to credi¬ 
tors for the family debts, ho is not liable for contribution to 
his father, when ids father has had to pay them, A dis¬ 
charge or distribution of the debts by ordinary coparceners 
making a partition being expressly enjoined, it might seem 
to follow, a fortiori, that a sou taking his share of tie family 
estate from Ida father should take also, ifhis father desire it, 
his proportion of the burdens ■, but this is not prescribed by 
the law books. After the father's death tho son is by Hindi 
Law responsible for all his debts, (</) except those contracted 
for immoral purposes, (h) and this liability, as under the 


(a) 12 Bom. IL C, E. 69, 

(b) 4 M. I A* 

0) See Salu v. Sari, bom. II. C. P. J. V. for 1877 p. 84; Xkenkor 
v. Umidslanhar, 10 Bom, H. C B. $81. 

(rf) Eahi v, Gavind, I. L. R. 1 Bom. 97. 

(e) Ammtrm Tv Trimbnckrow et al , Bom, Sek Ca, p. 245 j Ohm- 
napah v. Ckdlmnanah, M, S. D. A, K, 1851, p. 30 ; Col, Di Bk I Ch 
V. T, 167, STota. 

(/) See 1 Mit. Ch. I. Sec. I. paras. 28. 29; G^It. Vkvwmi, 
** Pain, II. C. It, SIS -*ul Ed, p, 1301), a case of ratification. 

(f/) yyav. May. Ch. V. S. 4, pi, 1.1-34) Stokes, H. L. 13. 121, 12*2; 
Ke.t/wvi Rao Mwa&ar v. Natro Junardhun Paiunhur, 2 Borr at 

p.222. 

{hj Caleb. Dig. Bk. I. Ch. V. T. 147-149, Comm. ; 2 Str. ILL. 450, 
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Law, is i 

where there were assets he who hm taken them is primarily 
omwvrer® ble 3 (Jft hut this has been limited by Bombay Act 
VII* of 18613, Sec* 4, to the amount of the family property 
taken by this Ron* In Bengal it has been held (c) that t-h© 
Hit. Chap* L, Sec. 6, para* 10 (Stokes, H* L. B* 305) 
authorises the alienation by a father for the pay merit of joint 
debts, even ar/amst the will of his son, so that the father 


(a) Narasimliarav v. Anidji Viru-p'dkdi et ah, 2 Bonn II. C. R. 0.1j 
Co, Di. Bk. I. Ch. V. T* 173* 

Htlfikaiitha, in the Yyav. Mayftkha, Clu IV, Sec. IT. pj 17, insists 
on the character of an inheritance as a 44 umversifcag?* or inseparable 
aggregate of rights and obligations. The hitler descend only to sons 
and grandsons in the absence of all property ; but be who takes any 
property, however small, must pay the debts* however large. So, too, 
must he who takes the widow of the deceased regarded as part of 
tbft " Tamil V* see Colob. Dig. Bk. 1 Ch. V* T. 220, 221. Similarly 
Qui semel aliqud parte litres sxtitwU drficlmHum paries etiam in~ 
vitas exdpit % id e&f, dejicimtium partes etiam invito adereseunt ? (L. 80 
de log. 3 D. XXXII.) was the rttlo of the Roman Law when it had 
allowed the institution by testament of tin heir replacing the heir by 
descent. The whole “familia” or none had to be given to the 
legatee who accepting the benefit became answerable for all debts 
and for due celebration of the * sacra, privata. * r The son bad no 
option; in the absence of a will ho continuing the person of his father 
took the inheritance, benefits and burdens as a nniversitus, Tho 
English law has sprung from an entirely different conception, at 
least so far as the real property is concerned. Though at one time 
tho heir was in a sense a universal re pres out at ivo, yet the distinct 
character of several fees prevented their uniting m a true iimversitas* 
The cedes iaa t ical juri s diction w a s in trod u ce d o ver chat tels, an cl L h e 
heir then became successor only to the real property accompanied in 
Bractoids time with a legal duty to pay Ids lathers debts to the 
extent of Jaia inheritance and a duty of humanity to pay them out 
of bis other property akin to the Hindu rule* See Bract* /. 61 b. 

(&) See Zemindar of Siva flirt v, Alwar Jyijangar, I, L R* 3 Mad, at 
p. 44 ; Yyav* May* Ch. V* Sec. IV* para* 17 j Col* Di. Bk* I. Ch* 
V.T. 172. 

(c) Bishambhur Naik v. Sudasheeb Mohapatter ei > 1 C* W. R. 96* 
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eon Id protect himself in that way. The separated son is not 
legally liable to the creditors either during his father's life 
or after it, mi less he choose to accept the property I eft by his 
father according to the remarks of Colebrooke in the cases 
at 2 Sfcr. H. L* 274, 277 > I5Gj («) but with this compare the 
dicta of the Saatm at those places, and in the case above- 
quoted from Bombay SeL Oases, which correctly express 
the doctrine formerly prevailing at this side of India, making 
the son 5 3 obligation a legal and not merely a moral one* In 
another case {No * 997 MS, ), th e S £U fcri a ns w ere d that a n 
adopted sort, like one begotten, is responsible,-independently 
oi assets received, for the debts of the adoptive grandfather, 
though not incurred for the benefit of the family (they not 
hav i ng h een c on fc rac to d for an i r u in o ml p u r p o so) , 

In the case of llunooman Persaud Pa nday y, Unset, flabooe# 
Mmiraj Koonweracjb) the Privy Council grounded os the son's 
obligation as a pious duty to pay Ins father's debts, a capacity 
in the father to charge the estate, even though ancestral, 
for such debts contracted by him ns the sou could not piously 
repudiate* The same case* however, as recently construed 
in JCa M&swar Pershad v, I?#?? liakculitr Singh (c) imposes 
on a creditor the necessity of making due inquiry whether in 
the particular cuso the manager (oven it would seem the 
father) is acting for the benefit of the estate, (d) In Girt- 
dhdTfiB L&ll et al> v, I\duto Lallet a decree having been 

obtained against a father for a debt, not of an immoral kind 
but, m appears, not contracted for any benefit to the family, 
ho sold the ancestral property to satisfy it. In a suit by his 
son to recover the estate, the High Court awarded to him 
one-half of his father's share, but the Privy Connell reversed 
this decision and held that the deed of sale could not be set 

(a) Sea also Coleb, Oblig Ch. IL, 51- 

(b) J> i\J. I. A. 42 1. 

(c) L 6 Calc. 3 b* 

t (i)€ee BL\ II. In trod. § 6 1 Str. IL L* 202. 

W L. R. 1 In* A. Z21, S, C., H Bong, L R 137. 
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case,” 


their Lordships say, "is an authority to show that ancestral 
property, which descends to a father, is not exempted from 
liability to pay his debts, because a son is born to him,” 
So, in Oolagappa GJtctty V. Arbuik not et n.l., ( ct ) the income 
of an hereditary poll iam was pronounced liable for a father's 
debts. The property in that case, however, was subject 
to the rules of singular succession applicable generally to a 
Kirj. In accordance with these cases, it has, in Bombay, 
been said that "these decisions go to fix the son and bis 
estate, except in cases of wanton extravagance, with the 
father’s debt, whether secured or not on the property,” (&) 
and that, “ subject to certain limited exceptions (as for 
instance debts contracted for an i mm oral or illegal purpose), 
the whole of the family undivided estate would be, when in 
the hands of the sons or grandsons, liable to the debts of 
the father or grand-father.” (c) But this liability is 
exceptional, resting on special texts, (d) And whether the 
sale of the living father’s interest binds as against his sons 
the w'hole ancestral property, as decided in Narayanacharya 
v. Narso Krishna, (c) on the authority of Giridharee r. 
Kanto {/) may perhaps now admit of some doubt. The case 
of lucJmi Dai Koori v. Asman Sing et al s [g) follows Gir'dha- 


ree v, Kanto (h) to the same effect; but in the case of Ritn- 
gama v. Atciamu et at, (?) the Privy Council say of a eon in 


(а) L. K. 1 In. A. 268, 

(б) Gopindrarti y. Vamanrav, R. A- Ho. 16 of 1874, Bern, H. C. P. 
J, P. for 1875, p. 118. 

(el Uddrdm. v. Rdnu Pdndvji et al., 11 Bom. 3- C. R. 83, citing 
Coleb. Dig. Bk. I. Ch. V. T. 167 ; oitod and approved by tho Judi¬ 
cial Committee in Surnj Bmri Koer v. Shea Proshad Singh, L. ft. 6 
I. A. atp. 104. Sec also Wirada,Pb. I. Ch. Ill; SI. 12 ; 1 Str. H. L, 
173 ; Ectshoio Rao t . Naro Junctrdhun, 2 Dorr. 222, 

(d) 11 Bom. II. C. R. 85 (sayra), citing Colob. Dig. Bk. I. T. 169, 229. 
(„} tn L. R. 1 Bom. 262. (/) Supra. 

(g) In. L. IV. 2 Calc. 213. W Supra. 

(7) 4 M. I. A. at p. 163, 
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relation to his father^ distribution of property, “If Jagan- 
takes, as we think he is entitled to do, the whole ances¬ 
tral property which the father could not dispose of without Ids 
cons b nt, fte /' So in Paudurtmg v, Na r o. (a) In Blnigwantlsen 
Doobog v. Mgna Baee f (t) it ia sai d, * f Botween undmded copar- 
Conors there can bo no alienation by one without the consent 
of the other/' and see Sttraj Burnt Kooerts ease, (/ Tho 
High Court of Calcutta adopted this principle in the cases of 
Sadahart Prasad Sahu v, Foolbash Koer } (d) and of Malta* 
bm* Per shad v. Eamyud Sivgh at ai, ( c ) which, in Baboo 
Drmdgal tall v, .Baboo Jug deep Marain Stnghdf) have not 
been dissented from “as to voluntary alienations/' 

Even as to a pale in execution of tho “right, title, and 
interest/' of a father in tho ancestral property, affected to be 
mortgaged by him “under legal necessity/' as conclusively 
found by the District Court, their Lordships held* on the 
one hand, that the whole property would not he made 
available by a suit, directed against the father alone, and a 
sale in execution of his “right, title, and interest/' To 
make the other co-sharers answerable, it was necessary to join 
them as parties according to Nttgender Ch under Qhosc et cd t 
y . S* Kamtneo Dosses et aL } (g) and Baijun Doobey et at v* 
Brig Bkookun hall (h) On the other hand, their Lordships 
ruled that by the purchase of the judgtnep-debtor's 
(father's) right in execution, the purchaser had acquired his 
“share and interest in the property, and fs entitled to take 
proceedings.,,,,,to have that share and interest ascertained 
by partition/' (i) It may seem rather too broad a statement, 
therefore, “that under tho Mifc&k&tiortL and Miyfikha tho 
son takes a vested interest in ancestral estate at his 


(a) Bel, Kep, 186. 

(c) L, R, 6 L A, 88, TOO, 102. 
(a) 12 Ben. L, B. 90. 

(g) ll M, I, A. 241. 


(&) 11 M, I. A. at p. 516. 

( d ) 8 Beu. L. U. 31 F. B. 

(/) L. B. 4 In A. p. 247, 

(h) L, Ik 2 In, A, 27$. 

H) So in Hazd JBra v. Bhmji Modtm, 9. A, No. 444 of 1874, Bom 
II. fit. J. F. for Wtit p. 97. 
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birth, but that interest is subject to the liability of that 
estate for the debts of bis father and grandfather . n (a) Some 
inquiry would seem to be necessary, and a reasonable assur¬ 
ance of benefit to the family to warrant a ion dor in advanc¬ 
ing money at the father's instance on the whole family 
estate, ( b ) Subject to this the father^ authority as manager 
is to be liberally construed, (o) and a recent reding of the 
Judicial Committee makes ancestral estate assets in the 
hands of the Heir for payment of the late owner's debts 
without distinction apparently of their character; ( d ) 

It does not seem that by the Hind ft Law a father cam 
during his life, directly charge the ancestral estate for his 
purely personal debts beyond his own interest so as to make 
the whole immediately available to the incumbrancer. That 
ho could deal with his own undivided share so as to give 
to his vendee* or mortgagee, a right to call for a partition 
lias become the established law of Bombay and Madras—" a 
broad and general rule defining the right of the creditor" in 
the language of the Privy Council, On the father's death a 
new obligation arises as against his sons, whose first duty it 
is to pay his debts, who lire commanded to provide for 
their payment in making a partition, and even to alienate 
their own property to redeem their father from <( Put/*(«) 
apart from ff charges/' which could operate only on his own 
share during his own life, though as founded on debts they 
now seem to bind the whole inheritance after his decease 
except when they arc of profligate origin to the knowledge 
o f t h e ere filter. 1 n t h e re cent c&s e, h o w e vev, of Po nn app a 
Pilled v. Pappuva jju ang> ar (f ) it has been held (J| by the 


(а) Nyhuijandchirya v. Narso Khrisna , L L, B- 1 Bom. at p, 266, 

(б) Sifravana T®ean v, Mvlfaya Ammal, 6 Mad H. C, It 371, 

(ct) Bahnji Mtibidaji v, Kruhndji Ikvjl, L L. E, 2 Bonn 666; 
Jiatnam v. Govmdardjuk^ I L. R. 2 Mad. 330. See B. If, Partition, 
W) MuHtnjan (7 leliar v. Sang Hi Viva Pandut, h, R 0 I. A. 128h 
( a) Harada, Pfc. L Oh, HI, SI. 6. 

(/) J, L It. 4 Mad, 1. See too Rani Naming case, I h. R 3 AIL 443, 
{ <?) By a majority agmiat Times and MufcttmmL J J. 
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High Court of Madras that a son's interest even during Ins 
lather's life is bound by an execution sale on a deer go 
against the father, This decision, resting on Giridhari Lall 
v, Kan too Lall and Muddnn Thahoods eases (a) goes to 
make the interest of the son in a heritage altogether subor¬ 
dinate to that of the father, and to place it in all ordinary 
cases entirely at the father's disposal* 


§ 8,—LIMITATIONS OF PROPERTY AND RES¬ 
TRAINTS ON DISPOSAL UNDER THE HINDU LAW. 


The power which a Hindi! proprietor may exercise m 
disposing of the property he owns (5) varies according to 
his family relations, to the way in which the property has 
been obtained, as it is ancestral or self-acquired, as it is im¬ 
moveable or moveable, as it supports or not a public service 
or object, and according also to the necessities to which the 
owner is subjected, and to the purposes he has in view. 
Thus the member of a united family can deal even with his 
own share only under exceptional rules*{c) The father 
may incumber the ancestral estate only for purposes of a 
respectable kind, or not distinctly the reverse; for immoral 
purposes it has been said that he cannot bind even his own 
share as against his son's survivorship. The managing 
member has special powers subject to special restrictions.(d) 
The son's right is born, and unless realized by division, 
dies with him. The daughter, wife, and widow are subject 
to limitations as to tho estates they can confer and tho 


(«) L, E. 1 I A, SSt 

[It) Dev&iidu Bhatta insists on that being property which in itself 
is capable of alienation, whether or not in any particular case it can 
be alienated, Smriti Chandrika, TV. p, 10, 

U‘) Lakshmlshmkar V. Va-ijnath, I. L. R. 6 Bom 24; Vronddroti- 
dasROmMs v. Ymmimb&i, 12 Bonn H. 0. R + 229: GangMti Korn 
Shiddpti v . Eamannd bin Bhimannd , 3 Bom. H. C. It. 66, A. C. J, 
aiul Note; Cham a Hi Kmr v. Ram Prasad, I. L. It. 2 AIL 267; Gangd 
liuheshaT v. P irthi Pa l f ih> 635* See above, § 7, In trod. Burdens on 
Inheritance, pp. I67~*16f>- 

(d) KameKwarPerehad v. Ran Bahadur Singh, L L. E 6 Calc- 843. 
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control under which they act, The general right of dealing 
with property acquired by oneself does not extend to ances¬ 
tral estate. In the latter the birth-right of a son enables 
lnm 3 according to the law of the Mitakshant, to claim 
partition at his own wlIL Again, the absolute necessities of 
a family may justify any member in selling so much as may be 
necessary to meet them, audio the case of a manager a family 
necessity Is liberally construed, (a) The testamentary power 
depends on unity or severance of the family, and oil the 
nature of the property. 

The questions arising under these different heads are dealt 
with in the Introduction to Book IL, and at other places 
whore they occur; but it will be convenient to set forth here 
some of the principal powers and limitations which, according 
to the Hindi! Law, may be regarded as inseparable from the 
notion of property enjoyed under the law. 

As to the acquisition of ownership, this, Vij mines vara says, 
is a matter of secular cognizance, (Z>) It arises from Occupa¬ 
tion, Finding, Purchase, Inheritance, and Partition, (c) as 
common to all castes and conditions. The peculiar relations 
of inheritance and partition as understood by the Hindi! 
lawyers are discussed above p, 67% and in the Introduction 
to Book II* Occupation or appropriation of waste lands is 


(а) Bdhdji MaMd&ji y. Kmshmji I. L. K. 2 Bom. {>66. 

(б) Mifcfdtaharn, Ch.I. See. I. paras. 9, 10. There are many subtile 
disquisitions in tho Hindft commentaries on the specially approved 
means of acquisition, as Gift fora Brahman, Conquest for a Kshatriya, 
and Gain for n Taisya or S ft dr a. The general result appears to bo 
that though for sacrificial purpose the property offered should have 
been acquired in the authorized way, yet a mere deviation from what 
is specially approved does not deprive an acquisition of the character 
cf property. The Smriti Chandrika* Tr. p- 11* seems to hold that the 
enumeration given in the Smritis is rather a statement of facts of 
experience than a rale in itself determining the essentials of 
property. 8m the Saras vati Til&aa, § 4Q0 ss. 

( c) IhicL para. 12 ; Bhaskaiuppa v. The Collector of NorihlKdmrd, 
L L. II. 3 Bom. at p. 524, 
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Regarded as a natural right, (&) but as one concurrent with 
aright in the sovereign to a rata or tax on tho produce-{Z>) 
Hence naturally possession is the strongest proof, (e) The 
strengih of the ownership thus attested is such that the rule 
has sometimes been recognized that the occupying owner of 
a field who has absconded may at an^y time return and recover 
it on terms equitable to the intermediate occupant* fd) as his 
ownership cannot be really destroyed without Ins distinct 
assent, (a) that for the same reason execution tor debt 
against a man's laud is a notion foreign to the pure Hindi! 

(o) Sen Viramit, Ch I. Sec. 13; Smriti Chanririka, Tr, p. 11; Coinp ; 
Jmp. Guz. vol. VII. p 520 ; Bhaskardppd v. The Colhdor of North 
Kdnard , I L. K. 3 Bom, afc p. 548, 563, tfeo.; Vyakuvlu Bttjntp v. Go * 
vemm&it of Bombay, 12 B. H C. E. App. 30 as.; Comp. Punj, Gust 
Law. vol, IL p. 21, 254, which shows in how many various ways, as 
between individuals* a proprietary right may bo acquired in land not 
completely appropriated 

(7/j Ibid'i and Col. Dig. Bk. IL Oh. It T. 12, Comm.; T. 17, % 22, 
Comm.; T. £4, Comm.; Vd^jdev SaddsMv Moriah v. Collector of llul- 
nagirij L, R, 4 1. A. at p. 125. 

(c) Vyav. May, Ch. II. Sec. II. Ch. IV. Sec. 1, para. 8; comp. Col. 
Dig, Rk. II. Oh IL T. 10, Comm.; T. 12, Comm; Steele, L. 0. 207; 
yishvandth. v. Mahdddji,!. L. B, 3 Bom. 147 The cultivator is re¬ 
garded ns hound to maintain tho land he holds in cultivable condition.— 
Manu VIII. 243, a duty which is recognized by the Mahomed&n law 
also, and by other systems, 

(dj MiL&k. in M&cnH. L 202, £05, 207 ; Bhd&kar&ppa v* Tho Collector 
cf North Kdnard, I L G. 3 Born, at $25*6. See NiVnida IL XI, 23 ss : ; 
Piarty Lull v, 8align, L L.'Et. 2 All. 394 F TlarhJiaj v. Gurnard, ib * 
49% and comp, JoU Bhvmrfcv y. Bala Bin Bdpuji f I. L. E I Bom. 
208 ; ib. cases rotor red to at p* 94 ;Co. Dig, Bk. II- Ch. IL T. 24 Comm, 
sub- fiat ; Tod’s Rajasthan, vol I. p, 526; M. E. El phi us tone in Kcv. 
and Jod. Sel, vol, IV. p, 161; General Briggs** ib. p. 694. 

(e) Parhh urhU lidyujl v. Motirdm Kahjt'mdds, L L. XL 1 Bom. 207 ; 
Co* Dig. Bk. II, Ch. II, T, 27, Comm.; T. 28, Comm.; T. 27, Comm. 
The con sequences of jbhis on the law of partition are traced in Bk. II, 
Introd, § 5 B and notes. In the latter references will be found to 
tho rights of communities as still in some places asserted, and to the 
formerly inalienable character of the patrimony. See Mr, Chaplin’s 
Report* Hey. and Jud. Sol, vol. IV. pp. 474-477, 
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law, (a) that a royal gift of occupied land is construed 
to mean only a gift of the revenue, ( b ) and that even 
a conqueror acquires only the rights of the vanquished 
ruler. The property in the land is thus rather allodial than 
fop dal. Tenure in the English sense hardly exists (c) except 
in the case of estates granted by the sovereign for the support 
of particular services to the State, or for the furtherance 
of purposes recognised as beneficial to the community, 
Jabugirs for military service come the nearest in character 
to feudal holdings of the earlier type, the terminable benefieia 
which were succeeded by hereditary estates held by homage 
;md military service, (ti) They are usually grants of the 
revenues of a district as a moans of supporting a body of 



troops, and are resumable at the pleasure of the sovereign 
power, (u) From their nature they are impartible, and so, too, 
are s a ran j urns granted either for life or hereditarily for 
services rendered or for maintaining the dignity of a 
family, ( /') Vat an s granted for the support of local heredi¬ 
tary offices are subject in a measure to disposal by the State, 
Subject to the support of the office-holder, they are usually 
partible and alienable amongst the group of co-sharers, but 
cannot be sold to strangers or burdened for more than the 


(a) Col. Dig. Bk. II. Ch. II- T. 28, Comm. ; T. 24, Comm.; comp 
Hunter's Roman Law, p. 807. 

(4) Vyav. May, Ch. IV. See. I. para. 8; comp. Co. Di- Bk. IT. Ch. 
II. T. 10, Comm ; T. 12, Comm.; Steele, L. C. 207; Yiskvandth v. 
Mttjtad/iji \ X» L. R. 3 Bom. 147, 

(r) Courp. Bom. Acts II. find VII. of 1863. 

(d) See Haltam, Mid, Ages, Ch. II. Note IX ; Freeman, Hist, of 

Norm. Conquest, rob V. pp. 132, 379 ; Maine, Anc. Law, Ch. VII. 
pp.230, 233 (3rd Ed.) ; Monro by Arbuthnot, vol. I. pp. 152, ; vol. 

II, 307 j Rajah Nihuoni Singh v. Bakranoth Singh, L. K. 9 I. A. 
at p. 122; Imperial Gusotteer of India, vol. VII. p. 519. 

(e) Bom. Reg- XVII. of 1827 § 38. 

(/) Sea Mmt-handra Sahhdram Ydgh m. Sakharam Chpal VdgK 
I. L. E. 2 Bom. 34(5; Bom, Govt. Selections No. XXXI. paititn ; 
Bom. Act, VII. of 1863 J 2; Act. II of 1863 1. 
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life of a sharer as to his own share. The appropriation of 
these estates to the public service is now securer! and the 
competence of individual sharers is- strictly limited by 
statute* (a) 

They probably in many cases originated, in an exemption, 
or a partial exemption from the Government assessed land- 
tax of lands held as private property; but to those were 
generally added various links or dues now abolished, (fc) 
Lands held for various other public services,, such as the 
j yetis hi vatans of astrologers, and in general all religious 
endowments (o) are subject to restrictions as to the estates 
held in thorn, ( d ) and the conditions or accompanying 
obligations with which they aro held by the successive 


(a) Bee Index Tit. Yafcan ; Bom. Act. Ill. of 1874* 

(i b ) See Steele, L. C* 204 ss* 

(fi) The proportion of the land and of the public revenues dedicated 
to religious services is in some districts very considerable. It would 
have been much greater but for the indifference with which succes¬ 
sive rulers resumed their predecessors* grants (see Sir, T* HuntVs 
Minutes* vob I, p. 136 ss,}, and the encroachments which, very often by 
eollusibn with the mohants or trustees of the dew asthmas, were made 
upon the sacred estates and secured by prescription or an actual 
failure of evidence after a longer or shorter time (see Steele, L. C. 206)* 
The large number of ancient grant b for religious purposes which are 
from time to time discovered, jfaowj that the greater part of the laud 
must thus have been placed e&tir a but for the negligence 

and the revolutions by which the dedicated estates were restored to 
common use* The Peshwa used, like the kings of England, some¬ 
times to resume religions endowments while he made up bis mind 
who was best entitled to taka them (ibid,), but nn avowed resumption 
oi such property was virtually unknown* [The Collector of Thanna v- 
JIari SUtirmi, Bom, Ji, 0 P*j. F. for 1882, p, 206 ; I. L. It. 6 Bo, 5*16,) 

(d) These interests and all sources of a periodical income ni- 
bmidh”) are looked on by the Hiudft law aa of the character of 
immoveable property. See Col. Dig, Bk. 13. Ch. IV* T. 27 Comm.; 
Tdjn* II, 122; Mil;. Ch* L Sec. Y. para* 3, 4 ; VUkal Krishna JosKi v * 
Anani R'imchundra^ 11 Bom. H. 0* R. 6; Divdkar VUkal v. IJarbhat y 
Bom. H. C, P* J, F, for 1383, p. 106* 








tom ants which give them a special character* (a) The en¬ 
forcement of the public duties in these cases was formerly 
secured by forfeiture, in the necessary cases, of the exemption 
from assessment^ (6) but in the case of charitable endow¬ 
ments the ownership of the property itself was still recog¬ 
nized, and an opportunity was allowed to those interested to 
avoid the forfeiture (i, e. the imposition of the assessment) 
by a suit to compel performance of the duty. In the Bombay 
Presidency charitable endowments are now in an anoma¬ 
lous position. They are mostly of a religions or quasi 
religious kind, and the Government has withdrawn from all 
connection with religious endowments, (c) while the provi¬ 
sions for the security of the property extend in Bombay 
only to the district of Canard* (t/) In the southern part of 
the Presidency it is expressly provided that charitable 
endowments held free from land-tax shall be inalieliable.( 0 ) 
Elsewhere, and as to all property not included in the 
provision, the statutable safeguard is wanting; but the 
generally inalienable character of endowments under the 
Hindu as under* the Mahomed an law is recognized by the 
Courts.(/} 

The sharers in Bluigduri and Narwaddri villages are 
subject, to special restrictions in dealing with their shares, of 
which custom, now ratified by statute* (p) forbids the 


(ft ) See Ukaor Boss v, Chmd&r iJfeMtir Boss t 3 C. W. R- 152; 
Pro&imno Kooimn Bebyo, v. Golah Chand Baboo, L. K. 2 I. A. 145; 
Narayai* v. Wiintamafy I. L. R. 5 Bom. 393. 

{b) Bom. Reg. XVII. of 1827 § 38, 

( 0 ) Art. XX. of I8<J3 § 22. 

(d) Bom. Act. VII. of 1865. 

(e) Bom Act. II. of 1863 § 8; BMkdjt Mahadev v. Babu$hti r Bom. 
B. C. P. 3.F. for 1877, p. 297. 

(f) Rkusdlchtnd y , Mahadwglri) 12 B, H. C. R. 214; N dray an v, 
Chiyitd nmi, I. L. li, 5 Bom. 393 ; The Collector of Thanna v. Hari 
SUdrmi , Bom. H. G. P. J. F. for 1882, p. 207. The Indian Trusts Act 
It. of 1882, §■ l f docs not apply to Bombay, nor does it anywhere 
affect charities. 

(ft) Bom. Act V. of 1802. 
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thviaion, In these estates, too, there are special lawg 
of succession ranking originally perhaps as rules of a 
family or a class as such, Where* thoir prevalence is 
proved effect is given to them as customary law.(a) The 
exclusion of a daughter from succession may probably 
hnve originated in the fear that the share would in such 
a case through her marriage pass to heirs who were strangers 
to the H bhatiband^ or fraternity (?>) constituting the 
village* community., and jointly and severally responsible for 
tho contribution of their village to the land-tax. Mirasdars 
were atone time, it would seem j subject to restrictions' in 
favour of the village community, (c) They could reclaim 
their lands in theory after any lapse of time, (d) This was 
inconsistent with the laws of limitation and even with the 
prescription recognised by the Hindh law* (e) Tho joint 


(<0 Frdnjivan Bay dr dm v, B'll Bevd, X. L. R. i> Bom. 4$& 

In the ■ Pan jab there are many instances of restrict ions imposed in 
the interest of the elan or group of co-proprietors descended from 
tho original band of occupants of the waste, or conquerors of land 
already occupied, who held part in common and distributed the rest 
something after the fashion of tho Corinthian Gcomori in dealing 
with the territory of Syracuse, Se& the work quoted below. 

(b) In the Panjab women as they marry persons not members of 
the village community do not transmit a right to the village lands, 
which are thus preserved to the community. See Tapper, Pauj\ 
Oust. Xjaw, vnl. If, 58, 145,1/0,177. The prevention of similar mis¬ 
chiefs engaged the care of most ancient legislators or of the comnni' 
ni tie a wh ose c « s tom s bl i ey e m bod i ed . See N nrab er b , C h l XX V11. 
XXXVI, The Athenian law compelled the nearest male relation to 
marry the female eptMeros, taking tho estate with her. Is anus III. 
64* Sir W. Jones’ Works, vol. IX, p. 103, Smith’s Die. Antiq, &ub 
voce . Comp. Ruth, Ch. IV. 

(c) See on minis generally, Steele, h. 0 , 207; Mr, Chaplin’s Bop. 
para. 114 ss, ; Rov. Sob vol. IV.; Madras Miraai papers; VyakMiiha 
Bdpvji v, Government of Bombay t 12 Bom H. C. R. App, 08 ss. 

(d) VyaJcunfha Baprfi v. Government of Bombay, 12 Bora* H. C, K, 
App, 50, 

U) See Bdhdji and Ndmji v 4 Ndrdyan, L L, R. 3 Bom, 340; 
Tdrdchand Birchund v. Lakahman Bhav&nt, L L. 11, 1 Bom 91, and 
the cases referred to at p< 91, 









mirasi village com m unity had generally broken up even 
under the native nile s and the mirasd&r is, through the 
elevation of the class once below liim, distinguishable only 
on In a in estates as a. tenant at a quit vent or at a reasonable 
rent, (a) not subject to ejectment so long' as ho pays it. 

Other special customs might be referred to, (5) but these 
not forming a part of the general Hiodft law of the Bombay 
Presidency cannot be here trunted in such detail as would 
he useful. We proceed to the remarks on the capacity of 
the owner to cleat with his property apart from special 
c ire u rn stances which are of general application. 

It is not competent to those interested in an estate to 
alter the course of devolution by any mutual arrange¬ 
ment. (o) Ipso jure hares efisistit (cl) and an agreement 
which attempts to establish, a ne w line of descent unknown 
to the law Is inoperative, (c) So far as their own interests 
are concerned, the parties who share the ownership may 
generally deal with them at their pleasure,—oven to parting 
with the whole or subjecting their enjoyment to any burdens 
consistent with public policy, (f) This rests on the recog¬ 
nition by the State of individual freedom in dealing with 
property, while the freedom is coupled with a present inter¬ 
est, and a capacity for varying the management according to 


(a) Pralapmv Grjar v, Buyajl Naftdji, I, Jr. R, 3 Bom. 141. The 
nrn'ftsi holdings may be compared with the customary tenancies of 
the North of England; see Burrdl v. Dodd* 3 Ro. and P< 378, 

(b) As in Bhau Ndudjl v. Sendruhai, II Bom H, 0. K- 249j and the 
cases there referred to. 

(c) Myna B&tjm v. 8 M. I. A. at p. 420 j Bdlkrishna Trim- 

bak v- f^piitibiU) 3, L. R, 3 Bom, 54- 

(d) Comp, Maine’s Anc. Law, Oh. VI. p- 188, {3rd Ed.) 

(e) littj(Older DitU v Sham (jbund M($er, f L. R. 6 Calc, at p. 11a. 
Comp, Clark, Early Bom. Law* pp. 117 ss. 

(/) Bub only such. Thus an agreement by which an adopted son 
resigned the bulk of the family property fco his adoptive mother was 
pronounced void, Q. 15 MS. 

23 a 
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circumstances* (a) But wlion these conditions fail it is only 
to a limited and prescribed extent that the State allows him. 
who is no longer able personally to exercise the power of appro¬ 
priation and use of the property to impose terms on its 
enjoyment by others- (6) Thus by will the owner may 
make such dispositions only as the law (o) allows as consis¬ 
tent with the general welfare* (d) The Hiildfl law does 
not tolerate the abeyance of an estate, (c) It prescribes 
a certain mode of devolution, and from him in whom 
unqualified proprietary right has once become vested, it 
must, in the absence of a will made by him, not by 
a predecessor, devolve in that way.(/) The owner may make 
a gift or a will which, as to property fully at his disposal (g), 
will operate according to the analogy of the law of gifts, but 
having thus created rights in the beneficiaries, he cannot, 
except subject to strict limitations, cut down those rights by 
further {dispositions, (A) The immediate beneficiary may be 


{*} See Cob Di. Bk. II. Ch- II, T. 12, Comm, ; T. 24, Comm, 

{b) "Quatcmis juris ratio pafttur.* f The general subordination 
of private property and its disposal to the di acre t ion of the sovereign 
under whose protection it is enjoyed is insisted on by Jagannafcha 
in Col. Di. Bk. II. Ch* IV\ T. In, Comm. Comp, Laboulaye, Hist, du 
Droit de Propriety Poneicre, p, 92, 

(e) Including the custom of his province! caste or class. See Co. Di. 
Bk. y . Ch. Y. T. 365. 

(d) Kumara Arima Krishna Deb v. Kumar a Kumar Krishna Deb, 2 
Rcng, LEJIO. C, J. 

(e) Nilcamul hdkmi v, Jotmdro Mohun ZahuH t I, L. R. 7 Calc, 178. 
(/) il A man cannot create a new form of estate or alter the Ime 

of succession allowed by law for the purpose of carrying out his own 
wishes or views of policy/* per Turner, L. J., in Soorjimomj Dossee 
v. Derm}hundo MalMeh, b M. I. A. at p* 555, A mail ant has no power 
to say who shall succeed his own successor, Greedharee Dim v, 
Nundkhhore Bull, 1 Marsh. 573; S. C, II M, I. A. 405. 

((f) See Lahhmm V. KdmrJiandra, L L, R. 5 Born, 49 ; llarlbhat v, 
Bamodarbhatt I, L. R. 3 Bom, 17L 
(h) Mdccundm v. Qanpairaa, Perrys Or. Case a, 143 ; see Annantha 
T/rfha Ohariar y, Ndgamutku. Ambalagarm, L L h R. 4 Mad. 200 j 
Makoondo Lai Shaw v. Getnesh C hander Shmv, I. L. R, 1 C»l- 194, 
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iiiYiittsd to a life-interest if the remainder is given to n per¬ 
son in existence at the time of the gift ; and a will speaks 
at the death of the testator, hut as by the HiutHl law there 
must be some one in existence to take a gift (a) as well m 
to bestow it ? a bounty to persons unborn or who may be 
born or unborn according to circumstances cannot take 
effect, (h) An attempt to provide for unborn grand-children 
of the donor by a gift for their benefit to a son-indaw was 
declared by the Sdatri to be void on account of the partial 
reserve of the ownership which this involved, (c) 

There is an exception in the case of public grants (rf) of 
the nature of ja&figirs (e) or of watari s for the support of a 
family or to maintain a public office^ (/) but not one extending 
the power of private disposal. To these grants effect must 

(a) Comp, the Transfer of Property Act IT* ofI882, Secs. 122,129, 
A distinct change of physical possession* though generally necessary 
(see below * Bk II., Ini rod., Signs of Separation) ia dispensed with in 
the ease of a wife or an infant or other wholly dependent person who ia 
obviemsiy bench ted, under circumstances incase of an absent person*and 
where the exercise of the right does not consist in or require posses¬ 
sion, 2 Sir. H. L. 26 j ib. 7, 427; Zalubhm Sure hand v. Bdi Arnrit f 
1. JL R. 2 Bom. 299, 826; Bm Suroj v, Balpatrdm iJayashunkur L L* 
R. 6 Bom, 380, 887. In Bengal, it is said, in A r arain Chunder Chuck- 
erbutty t. D&laram EM I* L. R. 8 Calc, at p, 611, that delivery of 
possession is not "necessary to give full validity and effect to a 
transfer for valuable consideration. 1 ' Under the Transf. of Prop. Act 
IV. of 1882, Sec. 54, the mere concurrency of the will of fcho con¬ 
tracting parties does not create an interest in the property intended 
to be sold unless it is manifested by a registered instrument or in 
petty cases by a change of possession, 

(b) See Sootjee Mony Dossec y, Decrib undo Mullick, 9M I. A 128; 
Tagore v. Tagore , Jj. R. 8 LA. at pp. 67, 79, 74 ; Rdjmdar Butt v. 
Sham Cbunder MHter f I. L, R. 6 Calc. 116, 

(o) See Book I. Ch. II. Sec, 7, Q. 17, 

(<2) As to jurisdiction in such cases, see Act 23 of 1871 and Maharm 
Ml Mnhmdngji JeyBingjiv. The Government of Bombay, L, R, 8 I. A, 77, 

(g) As to these, see Rdmchandrtmia Ndrdyan Mantri v. VmJcatrdo 
MMhava Kanin, Bom, B. C. P, J. F. 1882, p. 234, and the cases 
cited there. 

(/) See new Act 23 of 1871* Bd Act. Ill, of 1874. 
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bo given according to the intention of the Sovereign power 
in making the grant, which itself may make the estate im¬ 
partible (a) and determine the mode of devolution* (ft) 

The same principle has been applied to a village astrologer 
or priest, and even to cases of private estates whore the 
original grant was, or must be presumed to have been, mads 
for the support df an hereditary line of perforiners of reli¬ 
gious {mictions for which such succession was necessary or 
at least proper. The decision against a dealing by tha 
officiating holder of a purohitta in 2 Str. IL L. 12, 13, and 
similar cases may be referred to this principle. 

To ordinary private grants free from a sacred or public 
eo mi ex ion a different rule applies; (o) they can operate only 
’within the lines prescribed by the general law, as Govern- 
inenl grants also do in the absence of special lhmtntio ns 
expressed or implied in the nature of the granted) Tins 
applies to a Tod a Girds hnk as distinguished from a pen¬ 
sion. [e) as to all or cl i nary In&ms. (/) 

It is thus, apparently, that wo must understand and apply tho 
decision of the Judicial Committee id j Surjeemonee Votfeo’e 
caSe. (g) A Hind A may by settlement or by will dispose 

(c) Sec lldjd Lftdnund Sing Bahddoar V. The Bengal Government, 
6 M* I, A, at p. 12f>. 

(ft) See Bdmeliundrardo Nuvdfffm M'antrl v. VmJeairm fflMhava 
MaulrL Bom, H, 0. P. J. F. 1882 at p. 23B; GtddUhU JagpnnchU v. 
The Ciilleeior of Surat, L. R. 6 I. A, 54; Rdjd NB&nony Seng a v . 
Buh-anath Sing, decided bj the P, C. on 10th March 1882; Ellis in 
2 Str, H. L. 366* Gomp. Maitie’s Anc* Law, p. 230. 

(c) Gutdbdds Jagjivamkte v. Thu Collector of Swat f L. R. 01. A. at 

jy 82. 

{d) 1 Str. H, L,209, 2]0; Rdmchandra Sal: hard m Tdghx. 8ale ham m 
Gopdl Vdgh, I. L. B, 2 Bom. 34 th 

(tf) GanFteJrrjir' Gomvi v* Baba bin Ramapa Ndik> Bom. H, 0- P J- 
i\ for 1881* p. 90. 

(/) See below, Bk* I. Oh, IL Sec. 6 A, Q. S; Steele, L. C* 206. 

(j) 9 AL I. A. 123; &eo Bhoohun MoJthu J)ehya v< JGF urrieh Chun- 
der Choiodhry, L, It. 5 I. A. 138; Ram ,Lal Mookerjeo v. Secret mg of 
Statu for Iriftta, L. B. 8 1, A. at p. 61, 









of c * self-acquired property by way of remainder or executory 
do vise upon an event which is to happen at the close of a life 
ill being,” (a) and for the Bombay Presidency the power of 
a Ili ml ft to makes a testamentary disposition of whatever is 
his absolute property is now clearly established. (0) Bo also in 
the North-West Provinces under the Mitaksharft (c) and 
in Madras*(d) But the nature and extent of the power are 
not to be “ governed by any analogy to the law of Eng land ;**( $) 
“The law of wills has grown up from a kw which fur¬ 
nishes no analogy but that of gifts, (/) and it is the duty of 
tribunals dealing with a case new in the instance to be 
governed by the established principles and analogies that 
have prevailed in like cases.” (y) Hence it was that in the 
Tarjora case “the final decision, speaking generally, was that 
the limitation in tail and tho subsequent limitations were 
contrary to the Hindu law, and void, and that upon the 
expiration of the first life-interest, the appellant, the tes¬ 
tator'** only son, was entitled ns heir to the estate ”(ft) The 
allowance of wills was not really opposed to the principles 


(a) j Supra. The executory do rise is itself limited according totli© 
principles kid down in the Tagore case, see L. R. £. I, A* pp. 
70, 72, 76. 

(ft) Bhagmn Duhbk v. IGtta Shankar t I. L, H. 1 Bom. 641 ; Lasksh- 
mib&i v, Gunpat Morobd, h Born. H. C. R. 135,138,189 0. C. J.; Biboo 
Beer- Fertab Suites v. Maharajah RajmcUrc Ferial) Sahee, 12 if. I. A. 
1, 37. 

(e) Nana Numrn Mao v, Buree Panth Bhao, 9 M. I. A. 96 ; Adjoo- 
dhia (Hr v, K a slice Gir , 4 N. W. P. H. C. E. 3L 

(d) Nctfjalutclimee Unmal v Gopoo Nadar oja Chctfy, 6 M. I. A. 309; 
Cole brook e in 2 §tr, £1. L. 435 ss, 

(e) Mf. TRwobnn Moyee Mehta v. Mmn Kiultore Achatj Chov-dhry, 
10 M, T- A. 279; per Turner, L. -T. y m Sonahm By soak v. BremmUhj 
Jnggntmondrce Domte, 3 M.X A. at ,p. 85* 

(/) 2 Sir* H\ L. lop: cit 

(g) Tagore ease, L. Ik S- L A. at p. 68* 

(ft) Gancndro Mahan Tagore v. Rajah Jutlmdro Mokun Tagore, 
L. R. 1 I. A. at p f 392. 
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ol the Bind ft law as will be shown hereafter, {a) It was 
merely a development of the principles already recognised* 
quite analogous to that which the English law of devise 
has undergone in the course of three centuries; but the 
Hindu law requiring a disposition to be in favour of some 
definite object existing when it is declared* many arrange¬ 
ments possible under the English law cannot be made. 


In $hufthi Shikhuresmr Hoy v, Tarokes&ur Roy (b) it was 
held that a gift is bad in so far us it is limited to nralia 
descendants. The language used in that case relating to the 
gift over to the testator's surviving nephew or nephews whs, 
however, deemed not inconsistent with an intention of the 
testator that the whole augmented share should pass to the 
plaintiff* the surviving nephew. This effect was given to 
it, bat having regard to the doctrine frequently acted upon 
by courts in India* it was held he was only entitled to a 
life-estate. 


As the law of wills follows the law of gifts* though with 
some differences* ($) it will bo understood that a grant in 
favour* partly* of persons not in existence at the time of 
execution so far fails (d) with the estates dependent on it. 
When it is said “that a man cannot by gift inter vivo a or 
by will give property absolutely to another, and yet control his 
mode of enjoyment in respect of partition or otherwise/' ( e} 


(a) $&& below on the Testamentary Power, 

(fi) I. L. It. 6 Calc. 421. 

(c) Kherode Money I)asm>> y, Door go, Money Dorset, 1. L, R. 4 Calc, 
at p, 472; LaMliman Dadd Ndik v. Mdmchmttm Bddd Ndik, 1, L E. 
5 Bom. 43$ Taraohand v, Reeb llam, 3 Mad, H, C. B, at p bo¬ 
ld) Sondaminey Bcssee v. Jogmh Clmnder butt, I, L. E, 2 Calc. 262; 
Khcrodtmoney Dossee v Daorgamoney Bassee, I. L, R. 4 Gale. 455 ; 
'Rajend&r. BttU v. Sham Chvnd Milter, I. L, R. 6 Calc, at p, 116 ; Sir 
Many alias Kathuhhoy v. UrislmdMi. I. L. E. 6 Bom. 88, 

0) Rajonder Butt v. Shnaeltnncl Milter. I, L, E. 6 Calc, at p. 116. 
See also Ananlha Tfoiha Chari ar v j ffiugamtithu Awbalagarm, I. L. R. 
4 Mad. 200 i Ashutmh Butt v Door go, Churn C hatterjee, L. R. 6 I. A. 
182 , 
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what is meant is that such estates and interests mid such 
only as the law recognizes can be conferred or created, (a) 
No one really intends to give an estate which shall at the 
same time be ** absolute 77 and conditional or limited : what 
people try to do is to mould the interests they dispose of in 
ways unknown to the law, or which the law to which they 
nve subject does not allow, “■ Great detriment would arise 
and much confusion of rights* if parties were allowed to invent 
modes of holding and enjoying real property ” (ft) 


new 


The complication of rights that arises even under any 
existing system with its defined and limited interests is 
enough to show that an unlimited power of variation would 
lead to unlimited litigation and make land almost unmarket¬ 
able; and this conviction arrived at by the rulers would of 
itself justify them according to the Hindu law in prescribing 
the/necessary restraints (c) and refusing to give legal 
effect to any transaction not falling within the recognized 
limits. But as the law thus gives effect to only a certain 
range of intentions (d) the instruments creating rights, or 
having this for their purpose, are construed, if they can bo 
reasonably construed, so as to express something which the 
law will carry put, ( 0 ) Thus where a giant to a sister con¬ 
tained the words (i no other heirs of yours (than lineal de¬ 
scendants) shall hayo any right or interest/ 7 which it was 
said went to Create an estate tail in the descendants contrary 
to the Hindi! law, the grant was construed as one of the whole 
interest in the property subject to defeasance should the 


(a) See per Willes, X, in the Tagoro case, X* B. S* X A. at p. 65* 
(A) Per hard Brougham in Keppell v- Bailey* - MyL and K. 517, 

£c) Stie N&rada, quoted Maon, IT. Jj • 152 ; and Col, Big- Bk. III. 
Ch. II. T, 2$. 

(t£) Tagorv case, X- It- S. I. A. at p. 6b Domains C. L. Sec. 2413. 
( 0 ) See Sremvntty RafruUy Bosses v. Sihchvndw MulKck 0 M, LA, 
] ; SreemuUp Soorjeemony 1fosttee v, JPe-nobundo J \JuUich t ib . at p, 550; 
Rmlha J&ebitn Moosbuffy v. Tar am. once Doskee, 12 M. I. A. 380; Rhuihun 
Mohini Disbya v. JIarritth Ckunder Chowdhry, L. H 5 I ■ A* at p. 147. 
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grantee die without children. («■) Where a Hindu widow in 
Bengal takes her husband's share by arrangement with his 
brethren, the instrument will ho construed with reference to 
the Bind ft law in order to determine the estate she has 
obtained, (ft) but in the case of Mm&L WtkgbuHu Daee v* 
Qhowdry Bholanaih Thakoor (c ) the Judicial Committee 
construed a will as a family settlementj completed by a 
document executed by an adopted son, whereby the widow 
became entitled to use as she pleased and invest as she 
pleased* as her separate property all that she derived from 
the estate given to her for life. 


The Courts refuse effect to an intended perpetuity m 
favour of mere private persons even though it is disguised 
as a religious endowment, {d) It is only in such a form 


(o) hhodbun Afahini Bebya v, Jlurrish Chvnder Clmvdhry, L- Ik 31. 
A, 1,38. See KrixhWidv Oaaiesk v, Itcmgr&v, 4 Bo, H* 0 it, 1 A. C. J.; 
and Bahhji Tunnoji v, Oodatmng el at f llo. H. C* P- J. F 1872, 
No. 33; ift ftjahNtw&mg Deb v* Boy Koylasnalh, 9 M. I. A. 0. 

In the case of a grant to aKildgavdafa headman of a district) by 
Tippu Sultftn, it was contended that the expression tl auluxL atl&d '* 
in the Persian implied and necessitated a descent different from it bat 
the Hi ml a law prescribed hi a family subjects to a rule of impart) bi*- 
Hty. It was ruled, however, that the words might be construed as 
meaning “-hereditary not merely personal/ 1 and it was said ? ‘the 
precise devolution of the estate would nevertheless be governed by 
the law to which the grantee was subject so far m this was consistent 
with keeping the estate together so as to it fiord a means of support 
t-o the office to which i t was att a jeh ed.” Tima j ujdv dti v< It an g an yd v tid, 
Bom, 11 a P. J- F. 1878 p. 240, fitp. 242. Comp. Earn Lai Mooherjee 
v. Secretary of Slate for Lidia t L. It. 8 I. A. at: pp. 6b 62 ; Jlajah 
Venkata Narattiwka Appti Rao v. Raja Karmpja Appn Rmtu L. Jk I I. 
A. pp* 38,48, 49; and as to the preservation of the estate for the 
intended purpose, see Raja Niimonay Sing v. Bakvanath Sing, L. Ik 
9 I. A. 304. 

(ft) RrecnuUfif Rabutfdj Dossea v. S ibeJiundnr Mulliek, 6M. L A. 1. 

(e) L. Ik 2 I. A, 25K 

(d) SiiooJmoy Qhimiler Bass v. MmioJiari Dawi, I L, R. 7 Calc. 
269. See Kn^am Asima Krishna Deb v. EumQra Eumara Krishna 
Deft, 2 Eeng. L, It. 11 0. G. J. 




'mm 



perhaps that a perpetuity could be devised, m the creation 
of a right cm bo ordy in favour of a parson in existence at 
11 le t i m e o f the d e cla ra fci o n. ( a) An i cl ol does not exp ire, a ud 
the etiiokmeiifcs of its service may bo limited to a family, (b) 


(«) Tayom case, supra. 

(b) Sue below. The ideal personality of the idol is recognized in 
many ease?, as in Kondd v, Baboji, Printed,fudgments for 1881, p, 337 > 
and Juggmhvoiha Domes v. Puddontoney Vuxxee, 15 Lion. L> R. 318. 
Under tbe Roman law the res mcrao in the higher sense were 
dedicated to r,ho public divinities, and this dedication required the 
concurrence of the public authority* When Christianity became the 
religion of the Empire the same principle was recognized, though, 
the object of the dedication was changed, and it found its way mio 
England as into other countries with an otntaaioti m great part of the 
condition of the assent of the sovereign authority, until at a later 
time the laws Of mortmain reasserted the Interest of the State in its 
territory. The sense of the dominant interest of the sovereign 
makes itself manifest even amongst the pious Hindfts in N&radafo 
rule, that “whoever gives his property away (i makes a religious 
dedication, as gifts for merely secular purposes were discountenanced) 
must have a special permission to do so from the king. This is an 
eternal law 1 ’ (N&r, Tran si. p. lib) See Vyav, May. Oh, IV* See. 
VII, para. 23. Besides the higher res $<tvrae the Romans had the res 
maw of each family descending as an integral part of its estate. 
These disappeared with the growth of Christianity, but traces of 
thorn are to be found still- In India these $acra<- pmtiiac are still 
intimately connected with the heritage. No legal restriction has been 
placed on the dedication of property to either public or private 
religious purposes; hut in the latter case, though not in the 
former, the eonsmmis of the whole family may annul the dedication. 
Ter Sir M, E. Smith in .Koonwur Doorganath Buy v. Uamchund^r Sr 
L, R.4 1. A, at p, 58, and see Rajen&eanalh Bait v, Skekh Mahomed 
Lfxi, I*. R* 81. A. 135; Jagynt MoMniDdisee v, ML Sokheemonaij Dos see? 
Id M. i, A. at p 302; see also Maharanee Brojosoonden/ Debut a v. Ranee 
Luchmee Koonwsrse, 20 C. W R 95 ; Subhiraya (Hrtikal v. Chdlappa, 
Madati, I. L. It, 4 Mad 315; V onhxltdwara lym y. Shekhari Vftrtna, L, 
R, 8 I. A. at p. 149; Khmtilekand v. M&k&dtsv{fin t 12 B. H. C R 211; 
ManoJmr Ganesh v. Keelwvmm Xebhai> Rom. If. C P. S. 1878 p. 252; 
Dhadphdle v. Gtirgu* I. L, R. 6 Bom, 122. That a stranger, though a 
Erah man, cannot be intruded m the celeb rani: of private ceremonies, sea 
Ukoor Doss v Ohxmder Sekfinr Boss, 3 C, W. R, 1&2, The inalienable 

34 a 




According to the Vlra-mifcrodaya (a) a conditional gift is 
invalid (as under the Mitakahanl law)* Tho instance adduced 
Blight be construed as one of conditional defeasance. It is 
that of ornaments bestowed on a woman subject to a condi¬ 
tion against using them except at particular festivals. A 
gift so conditioned, Mifcramisra says, is void, but it 
seems rather that the gift is complete but subject to a con¬ 
ditional defeasance (h) or else that the condition or condi¬ 
tional revocation is void. It is a recognized principle that 
a mere licence, however liberal, to a woman and to her 
exclusively, to Lise ornaments on particular occasions (a) and 
on those only, does not constitute a gifLfrf) Tho ownership 
remains with the husband or other licensor and forms part 
of the property to be divided in a partition, (c) A con¬ 
ditional gift is not as such reckoned amongst those which 
are essentially void by Narada. (/) The word upadhi, which 
Mitruminra construes as lf condition/* usually implies fraud,(y) 
and every gift, it would seem, is by tho strict Hindu law 

character of land consecrated to religious purposes has been generally 
recognized under tho Roman, Christian, and Mahomedan systems as 
well m by the Hindu law, and under all has sometimes been felt as 
an embarrassment. Ortolan Inst. v.II* p. 230 ss ; Bowyer, Civ. Law, 

p. 69; Spelman Do non Tem. Eccles, Oh. VI, Ham, Hed. B, XV, As to 
the respect due to sacred property under different circa instances 
Grotius, Do Jur. B. et P, Lib. HI. Cap. V. § 11, compared with Yyav* 
May, Oh. IV. Sec, L para. 8. 

(fj) Transit; p, 221, 

(fr) Gomp. the Transf. of Prop, Act, IV, of 1883, See. 126, 

(<) Vishnu VIL 22, 

(<2) Kttrnaram payaram v,. HitiiMay Virf/han, Bom. EL G. P, J, F. 
1 879, p .8. Stie beto w on Strtdhana. Undor the E ngl ish 1 aw a g ift by & 
husband to hm wile of ornaments makes them part other parapher¬ 
nalia, of which she cannot dispose without his assent during his life, 
See Grttkam v, Lmdaij^erry, II Atk, 394. 

(fi) Infra } Bk. IL In trod, § 5 B. ad fin .; Vyav* May, Oh. IV* 
Sec, Vlf. para. 22; 2 Sir. H, L, 424, 370* 

(/) Tranfll, p* 59 j Vyav. May. Oh, IX, 6, Comp. Lachmi Nantm 
v, Wiiayii Begum, I* L* R- 2 All. 433* 

(g) See Col. Dig. Bk. IL Ch, IV, Sec. II. T, 54, Comm. 
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accompanied by a tacit condition of revocation if the intended 
purpose be not fulfilled.(a) Regard being bad, then, to the 
principle that a decision in sueli cases must be governed by 
the reason of the law, (fc) it seems that a condition subsequent 
does not invalidate a gift, though a condition precedent 
may do so through preventing any present change of owner¬ 
ship or of possession as owner, (e) while a condition sub¬ 
sequent which is repugnant to the estate granted, as 
recognized by the law, is to be deemed void, (d) Now 


(a) K&mda, Transl. p. 00j Col. DL Bk. II. Gh. IV, T. 53, I.6\ 
Comm.; Manu VIII. 212. 

{b) Col. Dig. Bk. II. Oh. IV, T, 23, Comm, sub fin. 

(c) See Book I. Ch. IT. § 7, Q. 17. 

(d) Under the Roman law there were transactions which did not 
admit of a condition or a term annexed to the generation of the 
proposed legal relation, see Maine* a A no. Law, Oh. VI. p. 20G (3rd ed.j. 
Good. Pand. 155, and the chief expressions of will as in marriage* 
divorce, adoption anil partition repel as incongruous the suspensive 
effect of a postponement of the completion of the intended purpose 
which leaves the most weighty intore&ta in uncertainty, and clogs 
intermediate acts of daily necessity with paralysing doubt. The 
principle, though not precisely formulated* is one which operates in 
the English law in oases not left to the unfettered volition of the 
parties it extends even to the acceptance of a bill of exchange 
HP Act 26 of 1881, Secs. 80, 91) i Hero the promise is absolute* 
the right immediate, though the fulfilment la deferred. 

That a condition subsequent could not be annexed to marriage 
was held hi Seetaram alias Ker-ra If err a v. Musst. Ahewet Utterance, 
20 0. W\ K 49 0* B, Whether a father giving hia son in adoption 
can abandon the son's rights arising from the adoption, as ruled in 
Ghitho Raglmn&th v. Jmuiki (11 Bom. H, (). R, 199) was questioned 
by the Privy Council in Hanwsawm Aiijan v. Thu attar am a iyan, L. R. 
6 I. A. at p. 208, and the High Court of Madras has declared that 
the adopted son on attaining his majority may get any such arrange¬ 
ment set aside. Bee Lakgimnana Rdu v. Lcikskmi Anvtml, L L. B. 4 
Mad., at p. 163. An agreement was pronounced null by the ^astri 
■whereby an adoptive mother obtained from the son eho adopted a 
resignation to her of the bulk of the family property. Such an 
agreement could not, the Sdstri thought, bo annexed to souship, and 
he assigned to the adopted son the full rights of an heir subject to the 
obligation of maintaining the adoptive mother. Adoption* Q. 15, MS. 
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ownership when it subsists singly is recognizer! a& consist¬ 
ing m a right to deal with the object owned at -pleasure, (a) 
and though some kinds of property cannot bo freely 
disposed of by the representative owner either cm account 
of other persons being interested or because of the ne^ 
cessary preservation of the corpus of the property for 
particular purposes, (6) yet generally the ownership bn plies 
ft power of alienation (c) as well as of use and abuse, 
except so far m the public law may he infringed (d) by any 
proposed dealing with the property. A grant, therefore, 
of ownership or a will (e; with a condition against alienation 
or the other common uses of ownership operates while the 
condition is void as repugnant to the ownership created, (/) 
It must be assumed that the grantor rather intended his act 
ho be effectual than i Deflect iml even though he should fail to 
secure the performance of some condition legally impossible 
or injurious; and the courts representing the State are not 
called on to give effect to commands or engagements which 
would violate their “dliarpj Jr or cause mischief to the com¬ 
munity. {</} But the grantor may stipulate or provide for 


(a) Sm V; remit.. TransL pp. 34. 13$. NArada, quoted Col Dig. Bk- 

il. Oh. IT. T. $. 

(h) Nn my on v. Ohintdmon, I. L, R. 5 Bom. 393. 8e& above, p. 18<\ 

(c) N&rnda, ul tttpra ; Col, Dig. Rk, II. Ch. IV. T. 30, Comm.; 
Yiramit. Tr&nsl. p* 13B. 

{d) Col. Dig, 3k. HI. Ch, II. T. 2& 

(e) Cully Nath N&iuyh Ghomihry v. Chmider Nath Naugh Chow - 
dhry t I. L, R- 8 Cal. 378. 

(/) In the case of a charitable endowment mi opposite principle 
prevails. Property sold in execution of a decree against a Makanfc 
who had mortgaged it was recovered by the Vuir&gig associated with 
him as incumbered by a patent breach of trust which the Sasfcri said 
entitled the Society to set the Mahan t and hi a transactions aside- 
Q, 86, MS., Surat, 27th Feb 1852, 

(g) Sm Mam; Ch- YU.L Sec, IV, para 1; Qd Dig. Bk. Ill* 
Ch. II-T. 28. 
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various advantages to himself or to others (a) arising out of 
the property and so far diminish the advantages of the pro¬ 
prietor in it . Co-owners, too, may mate similar arrangements 
inter se as to their common property, (ft) reserving rights for 
instance to themselves in stated mutual relations during and 
after a life interest which they join in granting, (e) These 
stipulations the grantee personally must observe, and so 
must his heirs, as the Hindh law attaches a sacred value to a 
promise, (d) but how far precisely they adhere to the property 
in the hands of alienees, that is, to use the English phrase, 
"run with the land," can be determined only by degrees 
as actual cases arise, (e) The Hindu law emphatically 
bids the judge to prevent the success of a fraud, (/) and 
thus not only the doctrine of enforcing a representation 
which has been acted on (p) but of the obligation passing 
with the ownership (ft) where public policy approves of the 
connexion, to a person who takes with notice of it, would be 
enforced in as full consistency with the Hindu law as with 
the English law. (i) The law of Registration now enables 
every one whb reserves any part of the ownership in property 


(a) daily Hath Kaitgh Chowdry v. Clmuler Hath Ntmgh Cltowdhry, 
l. L, R. 8 Cal. at p. 388 

(j) Nilkanth Ganesh v. Shivnlm Ndgeeh, Bom. H. C. P. J. F. 1878, 
p. 237. 

(<;) A stranger to such an arrangement or to an award, though a 
relative, cannot rely on admissions in it, or relating to it, as a ground 
for rights to which the law does not entitle him. Ganga Sahai v. 
Sira Singh, I. L. R. 2. All. 801). 

(,I) Mirada IT. 5, Tnmsl. p. 59 ; Vy&v. May. Ch. IX. Sec. II. as .; 
Col. Dig. Bk. II Ch. IV. T. 3, 4, ft- 

(e) See Transf. of Prop. Act, IV. of. 1882, § 40. 

(J) Mann VIII. 165; Col. Dig. Bk. IV. T. 184; Vyav. May. 
IX. 10. 

(g) See per Lord Cotteuham in Hammersleg v. Pe Biel, 12 C- J\ 61 n. 
(fc) Weitfiem v, Maclhrmott, L. R. 2 Ch, Ap. 72 ; Leech v. SchiaecUr, 
L. R. 9 Ch. A. 465, 4/5. 

(i) jiuggntmchinee Douse? v. Soo&kemoney Doseee, 17 C. Yv R. 41 

C. R. 
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of which be is disposing to give virtual notice of this to 
every future purchaser*^) The omission, to register any 
material stipulation willj in general, except in insignificant 
cases, deprive it of effect as an interest in the land, and 
perhaps turn the presumption of apparent fraud against 
him who has failed to take an obvious precaution, {i) 

The law of gift has been discussed with groat subtlety 
by the Hind A lawyers on account of its close connexion with 
the law of sacrifices. The necessary concurrence at the same 
moment of the will of the donor and donee in passing some 
definite existing object from one to the other is usually insist’* 
ed on (c) as a means of completing a gift; but Jagarmafcha 
points out that a debtor releases himself by assigning 
something yet to come into existence* (d) and that an 
assignment of a periodical income operates necessarily 
through a past volition on each instalment as it falls due* (c) 
Hence* he Bays, the gift of property is valid though if be 

(a) See Act III, of 1877 j Transf, of Prop. Act, IV. of 1882, $ 54,59, 
10/, 123; Ichh&mm KdUdds v. Govindrdm Bhow&wiBhanfcar;!, L. R* 6 
Bom. 653; SolhfUjehand v. Klmpehtmd Bh&ichmd, I. L, 11,6 Bom. 
193; Bdpuji Bdl&l v, Satyabh&m/Mu I, L, R. fi Bom. 400. 

(5) Comp. Tdrachcmd y LaJcshnan, I. L. H, 1 Bonx. 91 

(c) See Ylramit, Tr. p, 81 ss; Dilyahh. Cb. I. paras. 21-24; 2 Sfcr. H. 
L. 427; Vithalmv Vasudev v. Chernaya, Bom. II, C. P. J. F. 1877, p. 324. 
Comp, the Transf. of Prop, Act, IV. o£ 1882, § 122,124, 

(d) Cob Dig. Bk, IX, Ch. IV, T, 43, Comm. The right in such a cage 
passes immediately; it is the fruition of the right which is future. 
Comp. Sa, vigny, Sysfc, § 38&. 

(e) See Collector of Surat v, Pestonji B niton 2 Morris 291, cited 
in Mahamval Mohan&itogji Jaysingji y. The Government of Bombay, L. 
It 8 I* A. at p. 8b But in the case of Balm Doolichand v* Balm Birj 
Bhookan (decided 4th Feb, 1880) the Judicial Committee declined to 
affirm the principle that a merely expectant interest can be the sub¬ 
ject of sale under the Hindu law. It is improbable, their Lordships 
say, that the principle of the English law which allows a subsequent¬ 
ly acquired interest to feed the estoppel can be applied to Hindd 
conveyances. Where the Transfer of Property Ace, IY. of 1882, is in 
force, its provisions and exceptions must be considered along with 
this and similar judgments. See Sees. 43, 54 of the Act, 
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accompanied by the donor's retention of a life interest, («) 
and so in tbo case of MnhaluJcmee v. Three grandsons of 
Kripashookul, (b) it was said that a gift in Kmlrarirpan 
(religions charity) was good though possession was retained 
by the owner.(u) In the case at 2 Macm la-- L. 20 i it is said 
that il gilt may be accompanied by the donor's retention lor 
life - but then his subsequent gift accompanied by possession 
supersedes the deferred one. This would reduce the remain¬ 
der arising on the donor's dentil to a mere equitable right, (d) 
but the creation of the deferred right is at any rate not incon¬ 
sistent with the Hindi! law j and now by means of registration 
having virtually the effect of possession (tf) groat safety may 
bo given to rights which are to be enjoyed only in the fu¬ 
ture. (/’) lathe case of a near relation a more gratuitous 
agreement thus becomes binding, though as between 
strangers void.(y) As to all persons, however, it is said 
«Nothing in this section shall affect the validity as 
between the donor and donee of any gift actually made.’V') 
When the f< gift is actually made ” is loft apparently to 
bo governed'by the law of the parties, (t) and so amongst 
the Hind (Is by principles already partly considered, (j) 


(а) Cot. Dig. Bk. II. Ch. II. T. 43, Comm, 

(б) 2 Borr. It. at Eftl. 

(c) See however Lahtbhdi Surckarul v. B&i Aviril, I- L. R. 2 Bom. 
lit ] j 331- 

(tf) See Lalubhm Smchand T* * BM Amrit * L L. ft. 2 Bo. at p« 331, 

(*) lb* i pp. 332. 

(/) Abojfi Begum v, Asa Ham, I. L. R. 2 All, lt>2. Sw Act TIL of 
1877 Sec. 50; Transfer of Property Act, IV. of 1882, Secs. 54, 58, with 
Sec. 5 tv bora the Act is in force. 

(g) Indian Contract Act, IX. of 1872, Sec. 25. 

(7t) No reference to tbo enactment is made in the case of Nasir 
Husain v. Mata Prasad, I. L. B< 2 All, 891* 

(t) See the Transfer of Property Act, IV. of 1882, Secs. 122,124. 

(j) Under the English as under the. tTindA law {see Col. Dig. Bk. V, 
T. 1, Comm, (veil. II* p 514 Land. Ed., voL II. p. 191 Madr. Ed.) 44 It 
requires the assent of both minds to make a gift as it does to make 
a contract, !! par Modish, Lu in Hill v, IVttso^ L ft. 8 C. A. 8&fh 
But set*? also per Lord Mansheld in 'P&gfoyi* v f£orde } 1 Purr* at p. 1- J 4. 









LAW OF inherptanoe* 


Whether a gift wdid as against the donor is to all intents valid 
as against his representatives and his coparceners in a joint 
estate, is a point also loft to be determined by the law of 
tho parties .(a) The distinction wh ieh the Iegislat u re liad in 
view was probably one between the donor and his represen- 
tatires on the one hand and bis creditors or persons having 
claims on the property on the other. A Hind ft husband. It 
has been held, cannot alienate by a deed of gift to his 
undivided sons by his first and second wives the whole of 
his i m mo v eabl e p r op er iy th on g h sel fra cq m re th w i fclio ti £ m ak i n g 
for his third wife, who has not forfeited her right to 
Maintenance, a suitable provision to fake effect after his 
death. After the husband’s death, she is entitled to follow 
such property in the hands of her stop-sons to recover her 
maintenance, her right to which is not affected by any 
agreement made by her with her husband in his lifetime. 
Her right is merely an inchoate right to partition, which 
she cannot transfer or assign away by her own individual 
act; and unless such right has been defined by partition or 
otherwise it cannot be released by her to her husband. (6) 


By the Hind ft law, sale of land to be effectual had formerly 
to take the shape of a gift, (c) The rule as to delivery and 
acceptance applies therefore equally to the one as to the 
other. But the Courts, in order to defeat fraud, will give an 
assistance to a purchaser for value which they will not to a 


(«} As to coparceners see P/tndurung v JVam, Sel, Rep. 186 ; Lahih- 
mmi Dadd Niufc v, RdmcJtandrft Dadd Ndik, L, R, 7 L A, 181 ; 
S. 0. I. L> R. 5 Bom. 48; Suraj Rami Koer v. Shoo jPro&had 'Singh, 
L. R. 1 I, A p 88. 

(b) Narbaddbdi v, Mah&d&v Nardyan, I. L, R 5 Bo in, 99. 

(r) Lglubhai Surchand v, Bdi Atitrii, 1. L, R. 2 Rotn, 299 ; 1 Stir. H, 
L. 19. The exception of religious gifts from the general- inaliena¬ 
bility of the family estate under the early Hindi law had a close 
parallel in the Saxon and other Teutonic lawa in Europe. Grants to 
the Church might bo made without the concurrence of heirs, yet in 
Europe, exactly as in India, it was usual to obtain the signatures to 
a grant which might afterwards bo disputed of all the person* 
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mere gratuitous promisee (a) whose right, indeed, unless 
the transM tion has been a ir gift actually made/’ is, as we 
have seep* made null by the Indian Contract Act, 


Though a proprietor cannot create interests of a kind 
unknown to the law, or give to his property an eccentric mode 
of devolution, and though his powers in these respects are 
more narrowly restricted by the Hindu than by the English 
law, (J) yet he can carve out of his ownership many 
interests which his successors must recognize, (c) Thus as 
to his self-acquired property he enjoys a virtual freedom of 
disposition as to the persons to be benefited by estates in 
themselves legal, (d) As to the inheritance, his son’s equal 
rights do not prevent him from burdening it with debts not 
prodigally or profligately incurred* (e) If ho dies with 
debts unsettled, but not secured by a specific lien, they do 


interested. See Sax, XV ; Laboukyo Hiatoiro du Droit de 
Preprint ^ Ponyierc on Occident, Lib, VIII., Ch. I. I be fh'st oh arte is 
oi r book-lmd in England were granted to Lite Church, through 
which grants to laymen came in. Nee Stubbs, Const- Hist. I. 131; Bit. 
T* of Kent, pp. W 16; Mit. Ch. L Bee. I. para- 32; Vysy, May. 
Cli, II. See. 1, para. 2; Col, Dig. Bk. It Ch, IV, Text 33; Bk, V, 

ch. vii. % m. 

(ce) See, Caleb, in 2 Sfcr, H, L. 433, 434, 

(b) l.Sfcr. IL L, 25. 

(c) See Gmlharee Lull v. Kanfoo Lull, H B 1 I A. 321; Suraj 
JMid Koer v. Sheo Proshai Singh , L. B 6 I A. at p, 104; Jaiha 
mm v. VeMW®, L L. E, 5 lom. at p. 21. The second proviso m 
Rule XV. Seo. U Madias Act 8 of 1865 does not apply to leases which 
m bond fide and valid under the general IlimUUawonl v when they 
are a fraud upon the power of the grantor's successor as manager 
and to the prejudieo of the successor. 

(t() Sec Hit. Ch. I. Sec. I. para. 27 ; Vyav. May. Ch. IX. Sec. 5; 
Smriu Chanel, Ch. II. Sec. I. paras. 22, 24. qualifjtog Ch. Viii 
para. ‘25; H&rthavya, paras. 1'i. 5; Coleb. in 2 Str. H. Ii. 430,441; 
Vamdraja, pp, 5, 8 ; infra, Bk. IT. Ch. I. Sec 2, Q. 2andQ. 8. 

(e) Col. Dig- Bk. IL Ch. IV. T. 15, Comm.; lUnooman Pirtaud 
Fand-tu y. Mutxsi. Balwoee Mwwaj Kwmwce, 6 M. I. A. ftt P- 421. 

25 u 
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not form a charge on the estate itself, { a ) though the heirs 
taking the estate are so far answerable, (6) It is assets for 
the discharge of the father's debts, (c) A gift within reasonable 
limits to any child must be given effect to, (d) and so must a 
provision for a wife, a concubine, or an illegitimate child, (c) 
These dependents are indeed entitled as of right to a 
provision even against the terms of a will (/) or a gift, {</) 


(a) Girdharec Loll v. Kantoo JjfcU, L. E. 1 I. A. 321 ; Jamiyatram 
V* ParhMdhdst 9 Bqm. H. C, H. 116. 

(b) Ootagafega Chatty v, Hon, B. Arbnthmt ami others } L. R. 1 I. 

A. 268, 

(r) Midia-yuii Ghettia/r v. SafttgiU, L. R, 9 I. A h 128. 

(d) Vimmit Tr. p. 251 ; 1 Str* H. L. 24. A gift by a Joshi of a 
material part of his vat an to his daughter's children was pronounced 
void as against his adopted &on who, however, it was said must 
make good a present of a reasonable portion, Q. 712 MS- The 
testamentary power under the Roman Jaw seems to have received 
recognition on account of its enabling tile testator to provide for his 
children in some measure according to hia affection for them* Seo 
+ Maine, Arc, Law, Chirp, YU. p 218 (and this Section suh fin)* 

(a) SakiY. Jlarij Rom H. C, p. J. F. IS 7 7, p, 34; RAM v. Gov in da, 

I. L. R. 1 Rom. 97= The mistress, it was said* must not alienate the 
house given to her by her patron, Q. 712 M- S* 

(/) Conmlmoney Bcmoe v, Bmianath By sack, 1 FuR. 189, 

({/) Narhad&b&i v* Mahddev N&rayan> I. L* R. 5 Bora, 99 ; Jam na Y. 
Machul SaM t I. L. It. 2 AH. $15. * 

The Ilindft jurists who recognize the power of a father to make 
away with the patrimony, though he incurs sin in doing so, point to 
remedies analogous to those provided by the Roman law. The son 
bay a right of interdiction to prevent improvident alienations, Mife- 
Ck I, Sec. YI. paras, 9, 10; and this the Sastri said applied equally 
to the adopted son and the brother, Q, 1735 MS. Ho may claim to 
have tho gift or disposal mb aside if ho be thus impoverished as 
implying mental derangement on the part of the donor. Col, Dig. Rk. 

II. Ch* 1Y. Sec. 2, T. 5$, 64. Comp. Vyav. May. Ch, IX. 3, 6, 7 For 
the Roman law see, Voet ad Pand, Lib. XXYH. T. X. paraS. 3, 6, 7 ; 
Inst. Lib. II, Tit* XVIII., and Yoet ad Pand* Lib* XXXIX* Tit. V. 
paras. 36 s 37; Ortolan ndInst* § 787 ss. 799; Posted Gains, pp. 51,295; 
Mommsen* Hist of Rome, B. I, Ch* XI., Eng. Transl* vol. I. p. 1CL 




though, not as against a sale For the payment of a family 
debt which it is the duty of the head? of the fenjily to pay,(a) 


The general injunction to perform a father's promise must 
be regarded now rather as a moral than ns a legal precept 
and the obligation to pay the debts of the father does not 
extend to those of tho other members of a family, even of a 
joint family, unless they have been contracted for tho com¬ 
mon good or under pressure of some severe necessity.(fr) 
When there are no sons or grandsons holding a joint estate 
with the ancestor the line of succession is prescribed by law ; 
but, subject to provisions for maintenance, tho property is 
entirely at the disposal of the ownex^ notwithstanding tho 
existence of collateral heirs, (c) 

There does not seem to be good authority for saying that 
the person giving property to the members of a Hind ft 
family can impose on them such terms as that they shall 
become divided or remain undivided. (*i) Tho decision in 
Qarvpai v, Morola (c) may have proceeded upon a misappre¬ 
hension of Bilambh&tfca's comment on the MitAksharfi. Ch. I, r 
geo, XL, para* 1. {/) Sons cannot bo made separate inter 
se against their will, since partition itself is defined as a 
particular kind of intention, {g) in the absence of which 
therefore it does not exist. So the declaration of such 
intention will constitute partition, and cannot be prevent¬ 
ed* [h) The grantor may bestow separate interests on 


(a) NatckiarammaX v« Gopal Krhlina, I, L* R* 2 Mad. 120. 

(b) Mitftk* Ch. I. See, I. paras* 28 ,29 ; 2 Str* H° L. 842; Col, Dig. 
Bk* I* Ch. V* T. 180,181. 

(c) See Celeb* in 2 Sfcr. H* L. 15; above, p* 139. 

(d) Sec Maceundds v. Ganpairao, Perry's 0. Cases,, 143. 

(e) 4 Bom. H. C. R- 150 0. C, J. 

(/) See mfra f Book II. Intro d* § 4 C, 

(y) Vyav, May. Ch. IV. Sec* III* para. 2; infra, Book IL Ch* III* 
S. 3, Q. 6, and Book II. Ch* IY. Q,. 8* 

(/a) Mod^nd Loll Sha v, Oanesh Chandra fiha, I. L. E* 1 Calc. 
104 j Raj&tder DaU y, Sham Ckand Hitter, I* L« K, 6 Calc. 10(1 > 116. 
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members of ft joint family* or a joint interest on 'separated 
members; bat bo cannot thus effect their status inter hc. 
As separate properties may bo held by members of a united 
family* (a) they may take an estate as tenants m common 
side by side with their inheritance and its accretions hold in 
Union* anti separated members may take a property as joint 
tenants or as partners* (J) but their interests and mutual 
relations aro in each a case and without a reunion* essen¬ 
tially different from those of a joint Hindil family. The 
sacrifices continue separate* and this makes a true unity 
of the family impossible* It follows that property given 
to Hi odds* though it may be subjected to charges its 
already shown* cannot be controlled in the hands of the 
donee by fantastic directions as to its enjoyment or devolu¬ 
tion or by accompanying conditions on matters which the 
Ilindfi law intends to leave to tho religious fooling (c) or 
the worldly wisdom of the owners for the time being, (ri) 
The law itself prescribes many regulations for the preserva¬ 
tion and welfare of the family which is its principal pare.(e) 
It allows for the Varying rules of custom* (f) and having done 
this gives but little scope to the caprices of mdividmiK 
It accepts indeed a theory more comprehensive even than 
Plato's (g) of the inherent nullity of acts which* on account 
of their eccentricity* implying injustice* may bo ascribed to 
a disturbance or perversion of the faculties*(A) 

The historical reason for the limited powers of disposition 
allowed to owners by the Hindil law is probably to be found 

(а) See Vumchv Bhat y. Yenkalvsh SanbUm, 10 Bom, H. G. K. at 
pp. 157, 15b\ 

(б) See Rmnpcrshad v. Sheo Chum Doss, 10 M, L A, 490, 

|fc) So under tho Roman law, see Goudsmbfc, Pand, p* 168, 

(d) See Maceundds v. Ganpatmo, Pony, Or, Grists, 143, and Abdul 
Ounnee v. JIusm Miya t 10 Bom. H. 0* R. at p. 10, 

(o) Sec 1 Sfcr, H. IT 17. 

(/) Col. Dig, Ik. Y. Oh* Y. T, 3G5. 

(jg| See Grote's Plato, III. 390. 

(ft) CoL Dig.Bk. H. Ch. IY. See. TI. Art- III.; Yjav. May. Ch, 
IX jiaitta. 6, 8; Vivada Chintamani, Tr. pj) 82> 8l.i. 
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in tbo ancient idea of the inalienability of the patri¬ 
mony. (a) ■ TMh allowed mortgages but prevented sales. (&) 
The mortgages were usually accompanied with possession f 
and the lieu by degrees became confused very often with 
ownership* Then gifts to religious uses were highly com¬ 
mended, (e) They were, in principle at least, inalienable 
and irrevocable (d) even by the sovereign, if the strongest 
imprecations on him who should re sumo a grant could make 
them sode) It was impassible that these should be attend- 


(a) This may have been developed from the saeredness of the house 
and the curtilage at a stage m which the labour of clearing the lam! 
from trees formed the only tippraisable element of the value of any 
holding. The lot was consecrated to those who had cleared it as a 
safeguard against invasion and alienation both. Comp* Grotc s Plato 
HI. 390. It has been found in some cases, as in the Canara 
Forest ease, referred to in the next note, that persons who in remote 
places had consecrated shrines to the honour of the forest gods, 
supposed to be protective against tigers and miasma, and maintained 
a rude worship to these divinities, claimed on that account a 
lordship of the tract; which was acquiesced in by immigrants 
through superstitious fear. Continued enjoyment- grew in time into 
a kind of ownership, which it was then attempted to assert with all 
the incidents belonging to it under m advanced system of iudivideal 
and exclusive proprietary right* Comp* LavcsI. Prim. Prop* 21, 104, 

m. 

(b) Hit. Ch. I. Sec. I. para. 32. See 5th Report on Indian Affairs, 
j], 130, as to the mortgages of Canara redeemable after any lapse of 
time, and Bhashard^ v, The Collector of North Kdi$r&, I. L. E* 3 
Bom. at p. 525, and comp* Topper, Fanj. Gust. Law, voL II. pp* 89, 45. 

(c) Hit. Ch* S; Sec. 1 para. 32; Mtvnu 1Y, 230, 235. 

(d) Yyav, Kay, Ch. IX. 6} Ch. IV* Sec. VIL paras. 21, 23; Col. Fig, 
Bk. V. Ch. V. T, 365; Ndmfjanr. ClM&monand another, L L. R 5 
Bom. 398 j Mahahmee SMhessouvac Dchia y. Motkowanath Aeharjo f 
13 M. I A. at p. 273; The Collector of Thanna v. Iluri Bitmap 
Bom. H* C. P* J* F. 1832, p. 204 S* C; I. L. R. 6 Bom. 546. 

(e) It is interesting to compare with the familiar " 60,000 years in 
ordure >f in the Hindi! grant the invocation of the fate of Path an 
and of Judas on those who should resume an ecclesiastical grant in 
Europe. AnnaL Boned* II. 702, " Yoniam ootieequantur qnando con- 
Becuturus diabolus. ,s Marculf. Lib. II. Form. 1* Sec Lab* op. clL 
p. 303, compared with Ind. Arifciq. vol- XI* pp. 127, 162. 




law op nmmf?Am'E« 


[eook^-k 



ed with the manifold limitations by which in dealing with 
purely secular property a settlor or testator might endeavour 
to mould the interests of successive generations anti provide 
for the reversion of the property in particular events. Subs 
as they were introduced had to take the form of gifts, (<z) 
and were thus made equally witkon t qualification or reserve. 
The united family, however, providing by birth or by adop¬ 
tion a h cres mcessarlus in almost every case, and making! 
the assent of sons necessary for tho disposal of immoveable 
property, ( b ) acted as a continued check on the ingenuity 
and oven on the wishes of tho class of proprietors. It would 
bo almost impossible to obtain the acquiescence of; tlio 
co-owners in any settlement to which they wore not 
bound to submit, and the ancient lawyers unaided by 
powerful courts of conscience had not hit on the manifold 
applications of uses. The un chart geableness, too, of tho 
political and social condition of the Hindils during many 
centuries favoured tho natural immobility of an essentially 
religions law. The manes had to be duly honoured, (c) the 
present and the coming generation provided for, (d) while 
little or nothing occurred to tempt proprietors from tho 
worn track of past centuries* Tho widely-spread Maho- 
medan rule prevented for six or seven hundred years the 
growth and contiiuiance of Hindi! states oel a great scale, 
and the development, if it were possible, of a progressive 
Hindi! polity. Mon were driven in upon their families and 
their traditions as their only available centres of interest, 
while externally none of the astounding changes of physical 
circumstances which have marked the period of British 
dominion, arose to break the shackles of custom, and to arouse 
dormant intelligence to new possibilities of making wealth 

(fir) LahdhH Surchand v. Btii Aw fit, T. k. R. 2 Bom. at p. 331; 
Col. Big, Bk. V. Ch, TIL T. 390 j Mit. Ch. I. Sec L para. 32, 

(b) Mifc. Ch. I, Sec. I. para. 27; Rangama v* Atchama* 4 M. I. A. 
at p, 103j Pdndumng v. Nam, Sol. Rep. 18th See above, p. 192. 

(t) Mann IX. 1858. 

(d) Mit. Ch. I, Sec. I. para. 27* 
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and of dispensing it. Borne little movement there was ; the 
legislative and systematisdng faculty showed itself iri such 
works as those of Apar&rka. and of Rudra Dova, (a) the 
mntyu faira and tiro gift in trusty the mortgage and tho 
lease in their manifold forms supplied a foundation on which 
a whole system of Eindft equity and of interests in estates, 
no less far reaching and complicated than those of England, 
might have been built up ; but though the materials were 
at hand the circumstances were wanting in which they could 
be organized, It was not until the British rule prevailed 
that the Him! ft found himself a living part of a great 
and progressive community, with endless incentives to 
mental activity and to tho imitation of rules tending always 
to extension of the individual's plastic power over property* 
The subsequent history of the Hind A law, though it presents 
a development of several purely indigenous principles, has 
been enormously intiuencod by English notions. It is im¬ 
possible, even were it desirable, that these should be %vholly 
cast aside: they are most in harmony with the general mass 
of English thought which is leavening tho native mind; and 
they practically afford the only common standard and source 
to which tho Courts can resort, when tho meagre resources 
of the primitive law fail, But tho Judicial Committee In 
some of its more recent decisions has shown itself quite 
alive to the fact that the narrower peculiarities of tho 
English law will not blend with the Hindft system, and has 
carefully dwelt on the points of distinction, (&} It 1ms 
shown no favour to any extension to India of tho endless 
u dissipations'* of the ownership in minute and tangled 

(«) The Sarasvafci Yila&a. 

(6) See Tagore case ptissim, L. R. S I. A- 47, 

“The Hindu law contains in itself the principles of its own exposi¬ 
tion. The Digest subordinates in more than one place the language 
of texts to custom and approved usage. Nothing from any foreign 
source should be introduced into it, nor should Courfc 3 interpret the 
text by the application to the language of strained analogies, 5J 13 M, 
I* A. at p. 31)0. 
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interests, or to the paralysing restrictions cm tho use and 
exchange of property which in England itself are now felt 
as a serious impediment fco the general welfare. It seems 
likely, therefore, that in yielding to the new influences 
brought to boar upon it, the Hindi law will go forward iu 
a few and simple steps to tho point of adaptation to the 
actual needs of society without passing through those in¬ 
ter mediate stages of nominal ownership united so often with 
a real helplessness of the proprietor, the rules regarding 
which form so large a portion of the present English law* 

It will have boon seen that the creation of a perpetuity 
by a private person in favour of private persons is impossi¬ 
ble under the Hindll law* {a) Tlio nearest approach to it 
perhaps is in the case of tho pur obits or hereditary family 
priests* Property given to the family of a pnrohit as such 
for ever is of the nature io part at least of a religious endow¬ 
ment* (6) Iu creating such an endowment there is a vir¬ 
tually unlimited power of disposal of property fully owned(r) 
provided only that the support of the family and its dependants 
bo not impaired. ($) The founder may provide for succes¬ 
sors to tho immediate donee who have still to como into 
being, (c) and nrny in some measure prescribe the mode of 

(a) In a ease from Penang, where the English law prevails '* as far 
as circumstances will admit, 3 ’ it was held that the rule against perpe¬ 
tuities was applicable as founded on considerations of public policy 
of a gone ml character, but subject to an exception u in favour of 
gifts for purposes useful and beneficial to tho public, and which in a 
wide sense of the term are called charitable uses.” Ymp Cheah Ncv 
v, Ong Cheng Nev, L. R, G P, C. A* at p. 394., 

(h) See 2 Str. H. L, 12,13; Cob Dig, Rk. H Ch, III. T.43, Comm. 

(c) Cob Big, Rk. II, Cli* IV. T. m, Comm.; T* 3 ; T, 33 J Dimv* 
kunaih By sack y. Ihreoda Persaml By sack* I. L. lb 4 Gale. 443$ 
DaksImwJmdar v. VaijmtJi, L h, R 6 Bom. 24* 

(d) Sm 2 Str. H. L. 12, 16, 342; Co. Db Bk. II, Ch. IT. T. 10. 
11 Comm, ;T* 18 Comm.; Radha Molt'im Mifttdidv* JadooynoneeDosses, 
23 C. W- B* 309; Jngguimohlme Dossce v, SookhmiiQ/iy Dosses, 17 C. 
W. R. 41. 

(e) KfowUchaud y, MaJmdevgin, 12 Bom. H. C- R. 214, 
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succession or the qualifications of the successors*(«') The 
idol, deity! or the religious object is looked on as a kind of 
1mman entity, (6) and the successive cfficiators in worship 
as a corporation with rights of enjoyment but not generally 
of partition (r) or alienation except so far as this may bo 
necessary to prevent greater injury.(d) Such endowments 
are frequently founded by subscriptions and are augmented 
by gifts and bequests simply to the institution* ( e ) No 
rules have, in a majority of these cases, been formally pre¬ 
scribed : the intention of the founders has to be gathered from 
the traditional practice, and the succession ia thus deter¬ 
mined by the custom of each particular institution, (J ) 
though this may have become embraced in some mom 


(a) n Where tho founder lias vested in a certain family the ma¬ 
nagement, of, his endowment, each member***-succeeds*- f .p?r 

fannum doni” so that execution proceedings against one do not affoot 
Lis successor in the endowment, irvm.fjak Hctivft v. Kavaya/i Rawa * 
Bom. H. C, Bi J. F* for 1882, p. 350, If a person endows a college 
or religious institution the endower lias a right to lay down the 
rule of succession ” It. Oo. in Greedharee Doss v* Nuncio Kissore 

Doss Mokimt, 11 M. LA.atp. 421; 1. Str. H. Xi* 210 s 2 ih. 3S4; 
Comp. Maine, Ano. Law, Ch. VII'* p. 230, 

(b) Maharanee Shibesmree Debia v * Motboovanath A charj , 13 G, W * 
B IS, P 0. S* C. 13 ML I. A* 270 ; Moonslue Mahomed Akbar v. Kalee 
Chum Geerw, 25 C, W* It. 401. 

(c) Viram, Tr. 249* Si® below Bk. II*, Introd. Impartible Pro¬ 
perty and Eights, &o. arising cm Partition; 1 Str. \L L. 210, 151; 
An-mul Moyee Chawdhrnin v. Ihyykmthmth Roy, 8 C. W. K. 193. 

(d) See Kh-mdlchand v. Mahddmgm, 1$ Bom. H. Ct ft* ^21 
Manohar Gamsh v. Keshmra m JtMai, Bonn H. C* P J. P. 3878, p. 
252 + Ndray an v, C hintaman, L Ij H* 5 Bom. 393; Jnggemath Roy 
C^irv'v. Kishen ftttfcgufc 7 C. W. ft. 266; Drobo Mister v. 
Srimebash JNfl&r. 14 C. W. B, 409; Nimnya Clmrn PateoM™ v. 
Joaendro Nath Bmwrjee, 21 C, W. H* 365; Mohuni Bum Swoop Doss. 
v'Kttskw Jim, 20 0. W. R. *71 i Pwnnm Kumari Debya v. Goolah 
Chcmd , 23 C, W. It* 253, S* C. L. ft. 2 I. A* 145. 

(e) ScmmmUha Pmdava v. Sdfotppa; Chettd, L. L. R. - Mad. 1,5. 

(/) .R<||fc Vwmftk Valia v. ife F?trw(/f MutM> I*. H 4 I A. at p. 

83^ Grmlharee Doss v> Ntmtfo /tfwwr* Dow, 11 M, L A, at p* 427. 

2fJ H 
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extensive custom, (a) And as to t.li9 man age m on t of an 
endowments it is not competent for the holders in one gene¬ 
ration to impose rules on those of another* (b) The endow¬ 
ment once made cannot he resumed, but performance of the 
duties may be enforced, (c) 


Though a religious endowment is not necessarily confined 
to a single family, (d) this is a very common kind of 
estate, (e) and may bo attended with the usual incidents 
subject only to providing for the performance of the reli¬ 
gious functions. (/) In the case of other public or semi- 
public offices the exclusive right of a single family and a 
several enjoyment of shares (p) is usually accompanied by 
a rule of non-alienability beyond the limits of the family, as 
in the case of vatana, (A) and frequently of iinpartibility, the 
burden of proving which, however, rests on those who 
assert it. ( i ) 


(a) Co. DL Rk. III. Ch, II T.fi; Gomdn'Dowlnt Qo&r v t Bime&mr 
Gear* 19 0. W. IL '215; l Sir, H. L 151; il lalhlw Sakhdmm v. Ud^jir 
Guru Champatglr, Bom, IL C, F. J. F, 1881, p- 108* and the cases 
therein cited. 

(ft) Nor can the court prescribe such rules ; Burwurea Cliand Thakoor 
v. Mndden Mohun Ckuttoraj* 210. W* K 41. As to attempted restraint 
on choice pf a successor; sec Greedharee. Doss y. JtfmtdofcUsore Dosx t 11 
IL t A. 405, 421, 

(e) See Juggid Mohine$ Dobs t, Mmd. Sokhm Money Do$$e&> I4i 
M. 1, A, at p. 302; Nam Nar&in Singh v. Rmmm Pour eg, 23 0. 
W. IL 76, 

(d) See Sammtmtfm Pindar a, t. SeUuppa tflieUi, I, L. 11. 2 Mad, 175, 

(e) 2 Str, II L. 308 ; Vithal Krishna Ja&fii v. Annrd Rdmckauch n 
11 Bonn PI C. R (f 5 Divaker VUhal v. J Jmhhd, Born. H, G. R. P. J, 
I\ 1881, p* m i Mamftdrdm. Bhagmnbhnt v. Pnhi&haukar t Bom, 
IL C. P- L P. 1882, p, 120. 

(/) Co. Di, Bk, IL, Ch, XII,, T. 43 Comm.; Gamdh MoresTvwar v* 
PrabhMara Sakhdr&m, Bom. IL C P. J , F. IS82, p. 181. 

(g) 1 Str, BL L. 210, 2; ib, 363, per Colebrooke. 

(A) jSee Index mb vote, and Both, Act. Ill, of 1874- 

(i) Thmmgmda v. Eang(mgdvda f Bora. II. C, F. J. F, 1878, p. 240. 
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ft has been thought that trusts were unknown to the 
BKnchV Law. (a) Such a notion is quite erroneous* (b) though 
it is true there hm been no such development of the first 
principles as has taken place under tho Equity system in 
England. The endowments just spoken of* especially when 
founded by the members of a particular caste* are very fre¬ 
quently held by truilefeSj (e) either the molmnts bound 
to a particular appropriation of tho revenues (d) or the 
general punehayafc of the caste in the town or village or a 
body chosen ad hoc. {^) Trusts for the maintenance of a 
family idol are very commonly created and give to the 
trustee a valuable interest. Tho trust is dissoluble only 
by tho assent of tho whole family* (/) or of all concerned 
when tho idol is open to public worship (y). 

Other trust8 of a quasi-religions character are such that 
effect can hardly be given to them (h) on account of the 
uncertainty of the purpose of the testator. 

Property is not infrequently given to a husband in trust 
for his wife in which she consequently has a beneficial interest 

(§1 Set the Tagore case, L. R- S. I. A. 47. 

(&} Mmsanud Tbakmin Bookraj Koowar v, The Govrrmmmt, 14 M. 
I. A. at p. 107.1 Thakiimm llaaumund Koer v. Tkajcum'm Rughunalh 
Koer } L. It. 9 I. A, at p. SO, 

(c) Ro&ha Jmbmi Moostuffy v. Tarti-momo Dowee, 8 M* I- A* 330 - 
Ram Dow v, Mohmutr Deb Mimroe, 7 C< W. R. 446. 

(d) Goluek Chander Bose v, Rughoorutth Srm Clmndar Roy, 17 0. W 
Tt. 444. 

(e) Hadbrt Jtmhm Moostuffy v. Taramonee Dossre, 12 M. I. A. 3S0* 
394 ; Jug girt Mokhiw Dos see v, Msst, Sokhamioney Dosseo* 14 M. I. 
A. 289. 

1/) Kouvrur Doorgcmath Roy v, Ramchimdtrr Son, L- R. 4. I, A. at 
p, 58. Sea above,'p’p. 184, 200. 

( g ) Mtmob.ar Ganosh v * Kmhavrtini JobhitJ Bom. If , 0, P. 1878, 
jp, 252. 

(/i) Manikltil Afondrdm y. ManGwrslU D'-tisld Coat Jniian, I. L. It. 
1 Bom. 2(i9. in Promoilo Dossoey. Rmlhika Prasad Didi, 14 Ben. L. K. 
175, a dedication by will wits set aside as being hi reality a settlement 
in perpetuity on the testator’s descendants, &ud a now dedication 
was made with the assent of tho parties. * 
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quite distinct from her purely dependent joint ownership 
so called, in^ber husband's property* (..t) Trusts for the 
benefit widowed daughters and other helpless persons are 
not very i Acorn mcm, (Z?) The remedy in case of failure is 
a TBvocatidli of the gift or a defeasance of the estate giyen to 
the ■ trii 3t eo ( c ) but the purpose be ing recognized as beneficial ? 
effect may be given to it according to the law of reason* (^i) 
and now it is recognized that the Courts should rather 
enforce a perfomiance of the trustees duty than allow the 


(a) It is substantially the “ dotal n estate of the French and other 
European continental systems. See CoL Din Bk. If Gh. IV. T* 28 
Comm., T, 29 Comm., T, 30 Comm. 

(i) See 2 Sti\ Hp Ii. 284* A settlement may be found in thocase of 
Snfo\d(ir IIusseimhakhan Sttyed&Jwkktm, Bom* H. C. P, J. Fi 188 2 t p, 
247, which, though in that case made by a Mahomodajfy, fellows in 
form and substance a pattern common amongst, Hindus The settlor 
being old gives to his son his whole property with a charge to irmi u- 
tain and shelter Ins step-mother, sister and other dependants* 
Provision is not made, probably through oversight* for the settlor's 
own subsistence. IE this had been added we should have had the 
common form of a Mrityupalm, a settlements operating substantially 
as a will. 

O) Col Hi. Bk. If. Ch. IV, T, 53 Comm., T. 56 Comm. (Similarly 
under the Roman law the modm t i.&> the charge or obligation 
accompanying a gift might be enforced by an action to that, end or 
the donor could reclaim the gift. It was nn possibility of perfor mance 
only (including omission of any call for perform mice where a call was 
necessary) that excused, the donee* This principle has been applied m 
India, to many cases of lands granted for service-in the sense that the 
service must be performed when required by the holders* See Rajah 
Lfdmund Singh Babadixrr v. The Government of Bmtjal, ti M, I. A. 101; 
Forbes v. Meer Mahomed Tuquee, 13 JVf. I. A. at p. 468 ; liajo k lx la nu n d 
Smgh BahadtyOf v. Tkakoor Munowanjvjn Singh t I/. R. S*X A, Ibl ; 
Kvol Kerb tv v. The TiflukdaH Settlement, Officer, I, L It, 1 Bom. 586* 
Coke, L, 204, applies a more rigorous cons tract ion to royal grants 
than to those of private persons. This should be borne in mind in 
reading Forbes v, Meer Mahomed Tuques, supra, 

(d) See 1 Str, 1L L. 151; Muhesh Chunder Ghuckerbatty v. KoyEmh 
Cbunder, II 0. W. tl 449 C. R. ; Gcqmnatk Chov)dry v, Gooroo JMsa 
Surma, 18 C. W. R. 472 C Bk; Nam Nowin Singh y, Ramoon Pmimj, 
23 C. W. R* 76. 
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founder or his representative to annul the trust or hand 
it over to a new trustee. The aid of the courts may bo 
invoked and the High Courts can in such eases exercise the 
summary power conferred on them by the Indian Trustees 
Act 27 of 1866; the substantive law forming the basis of the 
rights being the Hindh law, but the application of that law 
iu cases falling within its principles but not its detailed 
rules being governed by the rules established in the English 
Courts of Equity.(a) The same principles are applied as 
those of good conscience to the determination of cases 
arising-in the Mottl: of this there are many instances, {b) 
Thus should a transaction bo pronounced void or revocable 
by the Hindh law and accordingly bo rescinded by 
the Court, the determination of the legal relation would 
probably be governed, in tho Mofossil at any rate, by the 
Sastras' as modified by custom, but for dealing with tho 
resulting trust in favour of the grantor recourse would 
almost necessarily bo had to the English precedents,because 
the Hindu jurists have not furnished any- 


Regard muy properly bo had to native usages and practices 
in determining whether in any disputed ease a trust has 
been effectively created or not. |jJ) Effect wilt ho given to 
it so far as it subserves a practicable («) and legal pur¬ 
pose^ f) but an estate or mode of devolution or enjoyment 
not allowed by the Hindh law cannot be compassed by 


(a) In re Kakdndm jVtMTflwJhs, I. Ii. R. 5 Botu- 184. 

(M See JuggiUmohinm Dosdi® v. Sookhomimy Bourn, 17 C. W. B. 41; 
per Kir M. Westropp, 0, J., in IVtiman Rdmehandra v. Dhtmchba 
Krishwv, I. L. U. 4 Bom. at p. 154, referring to Lalla GhmiOal v. 
Saaaid.and-, 1 Mori. Big. Wtbbe v. LesW, 2 B. H. C. R. 52, and Gouree 
Kant Roy v. Girdhar Ray, 4 Beng. L. R. 8 A, C. 

(&) Sm Col. LB. Bk. II. Ch- IT. T. 58, Coram, 
fo) Merb&i v. For midi, I. I,. R. 5 Bom. 268. 

(e) nUnlklal Aim&rdm v. MancUrsM Dinsha, I. 1, R. 1 Bora. 2(59. 
(/) An.ath Hath Day 7. A - B. Mackintosh, S Beng. L. R. 60; Ra- 
junder Datt r. Sham Ckund Mitter, I. L, R. 6 Calc, at p. 117. 
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mums of a trust* {a) Tit© case at Bk. X, Ch. IL Sec. 7, Q. 
1 i ftjjkw, was really one of an attempt to create a trust by 
a declaration subject to a suspensive condition, or by giving 
property to a son-in-law for the benefit first of Hi son and 
secondly of Ms daughter, should one or the other bo born, 
and thirdly of his wife the grantor's daughter. The Sustri 
says that by thus deferring the complete abandonment of 
his ownership the grantor made the gift invalid. 


Though the Hindil coparcener cannot in general dispose 
of the family estate, and the family lands are especially 
sacred, ( b) so that the father desiring to dispose of land nuist 
obtain the assent of ail his |ons,(c) yet religious gifts within 
moderate limits may be made by a father (d) and his sons 
are bound to give effect even to his promise, (e) Property 
thus promised is indeed said to be inalienable, (/} but it 
must not exceed a certain reasonable proportion to the 
whole v (tf) If this proportion is exceeded the father is pre¬ 
sumed to bo deranged, (h) though the presumption can be 
displaced, ( i) As to mere promises, these, as has been said, 


are not now regarded as creating a legal obligation- except 
when they have amounted to a contract supported by a con¬ 
sideration. The power of alienation, for religious purposos(ji) 
by the head of the family qualifies his general incapacity 


(a) Tagore case,'L. B> S» I. A. at p. 72. 

(b) Yfijfi. quoted CoL Di. Bk. II OB IV. T, 13, 14 

(«) See abo ve pp. 167, 108, and below, Bk. II, Introduction. 

(d) Col Di. Bk, II, Ch, IV, T, 2, !5ee Jaggat Mohinee's case, M, 
I. A- at pp301, SQ2 ; am also Mtfrt'a, pp t 1112, 103. 

(ef) Col. Di. Bk. II. Ch. IV. T. 3. 

(/} T. 4 

V) 16. T, 11, 32. 

(h) lb. T. 15, Comm. 

(i) As to religious gifts by a woman, aoe on Stridhanft below- 

(/) Religious and charitable purposes are coupled in the Ilindd 
authorities, and the example given is a reservoir of water or the 
like constructed for the public good. 1 ' Vmtui. Tr. p. 250. Under this 






p 

to dispose of the immoveable estate* but Hindu ideas on tins 
subject have been so.much supplanted in the courts by those 
derived from the English law, that the general incapacity 
can hardly now be said to subsist when sons take the 
estate as assets for fulfilment of all the father's ordinary 
obligations. And he may sell the whole ancestral property 
or at any rate get it sold under a decree to pay his personal 
debts, ( a) As a disposal of property even acquired by 
himself by a father which leaves his family unprovided for 
is by the Hindi law regarded as highly immoral and is ab¬ 
solutely prohibited^ (?>) it may be that the debts, rlio satis¬ 
faction of which out of the estate would almost exhaust ifc> 
may be treated as on that account not binding on tiro sons, 
should such a case be made for thorn, (c) The religious gift 
unless actually completed by delivery would now probably 
be regarded as void under Section 25 of the Indian Contract 
Act IX, of 1872, but a will necessarily operates without 
delivery, and dedications occur in almost every will of con¬ 
siderable property. 

A gift to a wife by her husband is not invalidated by the 
joint interest of his sons in the property. This may be 
attributed cither to tlio once complete dependence of the 
sons or to the father's administrative authority so long as it is 
not exorcised to the obvious detriment of the family. But his 
discretion must not he exercised in a grossly partial manner: 

definition resfc-honaas for travellers, groves offerees, roads, conduits* 
and schools, as well as the distribution of alms have in various cafica 
been held to come- And the courts have exercised a liberal discretion, 
as in the Dafeore tempi© case, in moulding the application of founders, 
bounty to meet changed circumstances. 

(&) See GirdkaTee Ldl v. Kanioo hall) L, R, 1 1, A. 321, 334; Mutta- 
yctn Qh y Mi&r*s case, L, R, 9 LA* at pp. M3, 144; Pormppa PtllaiY* 
PappmdtjangiUy 1, t. Ib 4 Mud* 1; Vdiyavvmdl v. Katka, I. L. R. 5 
Math 61; above, p. 167. 

(b) See Mann m Col. Rig. Bk. II. Ch. IV, T. 11 ; TAj u. ib. T. 16 ; 
Rrihasp. T 18* 

(c) See the Section on Maintenance, and note (fy on next page. 
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bis bounty to his wife must not exceed a reasonable propor- 
tion to the joint estate* («) A promise of a provision is to 
bo regarded by the sons as binding on them/ (ft) but a 
departure from reason and equity h not to be upheld* So in 
a case whore a member of a united family dwelt apart and 
acquired property the Sustri said (t) ho could not be allowed 
to convert it into Sfcridtmna by making presents of costly 
ornaments, to his wife in fraud of his cosharers, though a 
womans jewels are usually excluded from partition* A gilt 
from her h usband is nsual ly takea by a wif© (or widow) on 
the terms discussed below under Stridhana, but when he is 
full owner ho may give her a larger estate. {A) 

A gift to a daughter is warranted by tho same authorities 
as sanction on© to a wife, (e) but the gift is for obvious 
reasons subject to a somewhat TtEtiTower limitation in the 
interest of tho don or family of which his daughter cannot 
in general remain a member, (/) A gift to a favourite son 
is to bo respected though made out of the common property, 

(,/) but no rank injustice is to bo allowed, much less a 
donation by which one son is enriched while another is 
reduced to want* A ruan may not deal thus heartlessly oven 
with his own acquisitions, (h) and as to tho ancestral estate 
though according to the decisions he may go far towards 


(a) See Yyav- May. Ch. IT. See. X* paras. 5, 6 ; and comp. Mifc* 
Ch. I* Sec. L para. 25* 

(&) lb, para. 4> \ Vtram. TV. p. 228. 

(c) iji 315 MS* Ahmediuigger, 13th June 1853, 

(/] See Koonjbekari Dhur v. Premcliand TM% I L . E. 5 Ca.le. 6S4. 
(o) See Colob. Dig. Bk. V. T* 351; Dfiya Bk&ga, Ch, IV. See* 5, 
paras. 12, 15, 29* 

{/) A gift in trust Ter a daughter out of ancestral property was 
annulled at the suit of tho sou* Gawja Besheshar v* Plrthee Pal, I* L* 
B. 2 All. 635, 

{(f) See note (A As to an illegitimate, Bk. I* Cli. VT* Sec, 2* Q. 2* 
(k) Co* Di* Bk, It Ch* IV* T, 11, 12, 11, Kl, 18, 19 ; Bk, V. T* 26, 
27, 33 ; Vtram, TV p. 251 ; Baboo Boev Per lab Singh v. Maharaja 
Rajender Per tab Sahce > IB M, 1* A. I* 
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dissipating it lie cannot dispose of it unequally amongst bis 
sons, (a) 

The independent power of dealing with bis self-acquired 
property assigned to the father by Mit., Oh. I., See. 5, ph 
10 (now established), seems to be intended to illustrate 
the incompetence of the sons to exs.ct a partition of snch 
property by bringing into prominence their incapacity to 
control the father’s authority as manager, without con¬ 
tradicting tlio special rules governing a partition actually 
made by the father, prescribed in Ch. I., Sec. 2 (&). NHindu, 
Pt. 1, Ch. III.! paras. 36, 40, would apparently be explained 
or limited in the same way as Brihaspati; and tho Smriti Clian- 
drika, Ch. Till,, paras. 21 ff, dwells on tho difference 


between ” Sv&mya ” and " SvatantratH, ” i. e. between 
11 ownership” and “ independence.” In tho father’s acquisi¬ 
tions, Devanda Bhatta says, the sons have " Svamya, 
though the father alone has “ S vat an truth ,”; in ancestral 
property tho sons have both. Katyayana says that the son 
has not Svamya” in tho father’s acquisition, but 
this is explained (para- 22) as a mere looseness of expres¬ 
sion ; and that it was not considered by its author to 
justify an irregular distribution may bo seen from tlio 
Vimmitrodnya, p. 56 coroparod with p. 74. In Siial et al w. 


(«) Durga Persad v. Ketltoperead, 1. L. R. 8 Oat. G56, 663. See 
Lakskman Dad& Ndik v. Pdmchandra Dadd Ndik, I. L. R. 1 Bom. 561 ; 
S. C. L. B. 7 I A. 181, ami infra, Tik. II. Ch. I, § 2, Q- 5, and Introd. 

(6) So also the Vyav. May. Ch. IV. Sec. 1, para. 14, ; Sec. 4, pi. 4-8 
(Stokes, H, L. B. 48, 49); Vtrara. Transl. pp. 65,66. 

The principle adopted by the Srnriti Chandrika of a complete 
ownership arising immediately oil birth accompanied by an exclusive 
power of administration in the father during his life is contested 
by Jimfitnvalinna and Raghunandano, who argue that tho ownership 
of the sou arises only at. the father’s death. Mitrsmism refutes 
this contention, (Vtram. Transl. pp. 7-15). At p. 45 be insists on 
the distinction between ownership and independence in the disposal 
of property. The different souses of such words as awwmiwa, have 
caused as much controversy amongst Indian lawyers as those of 
dominium in Europe. 


27 a 




Madho, (a) it was held that a father might bestow n house 
acquired by himself on one son to the exclusion of 
the other. The learned judges wore of opinion that tbo 
MIL Oh. I, See. 1, pi, 27, (b) convoys only a moral prohibi¬ 
tion against the alienation of self-acqnimd immoveable 
property. That passage, however* with which the exposition 
in the Vivada Ghiutamum, page 809* may be compared, 
declares the participation of sons, not only in the ancestral* 
but also in the paternal estate* and paragraphs 28-30, (e) show 
clearly, as it seems, that the father's power is there intended 
to bo legally restricted} except in the? particular cases specially 
provided for, (d) But For this, indeed, para, 33 ($) would bo 
almost unmeaning ; and the next paragraph (/} which VijM-t 
nesvara explains (Sec. 5, pi, 1, ibuL 392), as relating to 
self-acquired property, would bo supeidluous, if the father 
could give any share he pleased to any son. So too would 
the permission (Sec* 5, ph 7) to the father to reserve two 
shares of such property for himself in mating partition mto 
main. See* 5, ph 10 {#} restates the son's right in the father's 
as well as the ancestral property; and the object of the dis¬ 
cussion at that place being to restrict the scope of the texts 
affirming the son’s dependence, not to extend the father's 
power, it would not bo reasonable to extract from it a con¬ 
tradiction to the principles in Sec. L, which it is plain, from 
para. 33 of that S'ection, that the author did not intend, (ft) 
Ilia view was apparently that which Dovinda Bhatta adopt- 

(a) t L K. 1 AO. 394. 

(ft) Stoicea, H. L. B. 375, 

(c) Stokes, IL L. Ji. 370. 

{d) In the Pan j 4b it appears that an own or cannot in some districts 
give away his immoveable property whether ancestral or self- 
acquired without the consent of his sons oi* male gotraja-sapindaa* 
Panj. Oust* L. Vol. II. pp, 104-166, 

{&) Ibid, 377. 

(/) See. % para. 1, ibid, 377. 

(y) Ibid * p. 303, 

(ft) \Stid the Smriti ChandrikA, Ch. If,, Sec. 1, para 22; D&yakrama 
Sargraha, Ch. YI. para, II, U (Stokes, H. L. B. 510, 511). 
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ed,—a view illustrated by the cases of women and minors, 
ownership with joint executive power as to ancestral, without 
it as to paternal property, vested in the sons in virtue of their 
sonahip, (a) At the same time NsWn excludes a parent's 
gift from partition. Mit. Oh. I. Sec. 1, p. 19>(b) and YS,ju. (It. 
124), says « Whatever property may be given by the parents 
to any child shall belong to that child." bo also 'v vasa in 
Colob. Dig. Ek. V. T. 354. This is allowed by Vijnanesvara 
to qualify the rights of other children (Mit. Ch. I. Sec. 6, pi- 
1 3, (c) and would possibly, notwithstanding Ch. 1. Sec. 2, pi. 
13, 14(d) cover the cases of Sitalv. Madho, anti Batted Das v. 
Sham Lai. (e) These assign to the father a power of disposition 
even over the ancestral property, qualified only by the son's 
right to call for partition, which 'does not seem roeoncileable 
with Mit. Ch. I. Sec. 1, pi. 29 (/) or with See. 5, pi. 9 {ibid. 
393). (y) The passage quoted from Coleb. Dig. Blr. Y. T. 433, 
Comm!: “They (the sons) have not independent dominion, 
although they have a proprietary right," is a statement of the 
supposed doctrine of Vachaspati Misra as to seii-acqnii ed 
property, iu an argument which construes the text, 1 nj n. 
II. 121, Coleb. Dig. Blc. V. T. 92, in a sense different 
from that insisted on in the Mit. Ch, I. foec. 5, (h) 

Prof H. H. Wilson observes on this subject, iu Yol. V. of 
his Works, at p. 74—" We cannot admit either, that the 
Owner has more than a contingent right to make a very 


(а) See Golebrooke at 2 Str, H. L. <136, 

(б) Stokes, H. L. B, 373. 

(cl Stokes, H. L. B. 396; comp, eupra, p. 194. 

(4) Stokes, H. L. B. 380. 

(a) I. L. It 1 All, 39-1 and 77. 

(/) Stokes, H. Ij. B, 376. 

( ? ) See 1 Str. H. L. 122 ; 1 Maon. H. L. 14. 

(h) Stokes, H. L. B. 391. See Coleb. Dig- Bb. II. T 15, Comm.; 
‘VivSda Chin. pp. 225, 72, 76, 79, 250,309 ; B. Beer Pertab SoLea v. If. 
Rajender Pertab Sahee, 12 M. I A. 1; Bhvjangrdv v. Malojirav, 0 
Eom. II. C. It. 161, A. C. J-; Lakshman D&dd Ndik v. BdmOmdra 
IMiid Ndik, I. L. R. 1 Bom. 561 j 2 'Mam. H- L. 210; Mahasoohh v. 
Budree, 1 N. \Y. P. R 57. As to cars) for a son unborn, see 6M, I, 
A, at p, 320, 
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unequal distribution of any description of his property, 
without satisfactory cause. The onus of disproving such 
cause, it is true, rests with the plaintiff, and unless the proof 
were too glaring to be deniable, it would not of course be 
allowed to operate. We only mean to aver that it is at the 
discretion of the Court to determine whether an unequal 
distribution lias been attended with such circumstances of 
caprice or injustice as shall authorise its reyisal. It should 
never be forgotten in this investigation, that wills, as we 
understand them, are foreign to Hindi* law.” 


As to the attempted validation of such a distribution on the 
principle of factum ml el, he says, ibid, p. 71—'"It is there¬ 
fore worth while to examine this doctrine of the validity of 
illegal acts. In the first place, then, w here is the distinction 
found ? In the most recent commentators, and those of a 
peculiar province ml y, those of Bengal, whose explanation is 
founded on a general position laid down by JkniUavuliana; 
therefore, since it is denied that a gift or sale should be made* 
the precept is infringed by making one; but the gift or 
transfer is not null, for a fact cannot be altered by a 
hundred texts/ Duyabhaga, p. 60. (&} This remark refers, 
however, to the alienation of property, of which the alienor 
is undoubted proprietor, as a father, of immoveable property 
if self-acquired, or a coparcener of his own share before 
partition: but he himself concludes that a father cannot 
dispose of the ancestral property, because he is not sole 
master of it. * Since the eiremnsfcanco of the father being 
lord of all the wealth is stated as a reason, and that cannot 
be iu regard to the grandfather's estate, an unequal distri¬ 
bution made by the father is lawful only iu the instance of 
his own acquired wealth/ Nothing can be more clear than 
JlmtUav&hana's assertion of this doctrine, and the doubt cast 
upon it by its expounders* Raghunandana, Sri Krishna 
Tarkalank&Fa, and Jagamiatha is wholly gratuitous. In fact 


(a) Stokes, H. L. B. 207 . 
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the latter is chiefly to blame for the distinction between 
illegal and invalid acts.” 



§ 9.—THE TESTAMENTARY POWER. 


' f In Hindi Law/* as Sir H. S. Maine says;.(a) " there ia 
no such thing as a true will The place filled by Wills is 
occupied by Adoption; 7 The learned author shows that a 
will when invented by the Romans lf was at first not a mode 
of distributing a dead man’s goods, but one amongst several 
ways of transferring the representation of the household to a 
new Chief.” (fc) The subordinate position to which amongst 
the Romans the Religious was reduced, as compared with tho 
Civil, law, distinguishes it from the Hindi system. In the 
latter, too, i%$$atria po^ias has never perhaps been allowed 
to go tho extravagant lengths which were long tolerated by 
the Romans, {c) A man’s wife and his child are his “ own/' 
but in a sense, as Jagannfltlia explains, quite different from 
that in which property is his own. (d) The equal right of 
sons in the patrimony being recognized, and the right to 


(a) Anc, L, Ch. VI. p, 193 (3rd Ed.)* See Col. Dh lik. V. Ch. I, 
Art I. Koto. See above, p, im, and the remark of H. H. Wilson, p. 212. 

(b) Op. ciL 194. In England the estate sac ms in early times to have 
been completely represented by the heir, The system of tenures 
made a universal succession impossible when different fends were 
held from different lords, but the executors still take a qualified 
ff universitas ” in the personal estate. 

(c) jS ee? N&rada, Ft. I. Ch. III. 3d as. Ownership of property was 
at least very early distinguished by the llind&s from the relation of 
a father to a son. Sea Vyav.May. Ch. IV. Sec. L paras. II, T2 ; Ch, 
IX. para 2, The destruction or exposure of infants, especially of 
females! was disapproved perhaps but tolerated without severe 
censure in both Greece and Rom©. The sacrednoss of tho human 
being as such is a Christian doctrine; but mere humanity has in this 
respect given to the Hindu ethical system a great advantage over 
classical paganism or the defective civilization of China. See Lerenco, 
Heaufc, IV. L 22 ■ Sekoeman, Ant. Gr. p. 501, 104; Manu IX. 8, 45 ; 
Colob. Dig. Bk. I Ch. T, T\ 188, 219. 

(d) Col Dig, Bk. ULCh. IV, T, 6, 7, Comm,; Vya. May. Ice. ciL 




subsistence of all at any rate who arc under the voimtas 
or lordship of the head of a family, (a) he is not allowed as 
he was at Rome and at Athens* too, to reduce them to want 
by selling' or otherwise disposing of the estate. (6) 

The first intention of wills at Rome was probably to provide 
successors when natural heirs failed* then to provide for mem¬ 
bers of the family excluded by the rigorous provisions of the 
law of inheritance from their due share in a testator's proper¬ 
ty } it was only as a corrupt abuse that they were employed to 
disinherit the heirs* a purpose considered so unnatural and 
unlikely that it had to be expressed explicitly in order to ob¬ 
tain effect, (c) At Athens there seems to have been full power 
of alienation by a householder inter vivos ; (d) but he could 
not by will disinherit his heirs—not even his daughter as 
heiress—though he could practically bequeath her and the 
estate together to some one who would take her as wife. The 
English law* a century after tho Conquest* disallowed a will 
or a death-bed gift of the patrimony without assent of tho 
heir, (e) and regarded it as inseparably united to tho 

0) CoLDig.Sk. 1L Oh IT. T, II, 12, 15, 18, 19, Comm,; 26 
Comm. ; Y&jfi, II. 175 ; 2 Str. H L, 16, For the case law, iwe Bk. II, 
Introd. 

f&) In Attica the older law seems like the older Hiti rtfl law to have 
allowed mortgage, or rather a vivum vadium , but not sale, and in 
general “a remarkable recognition was shown of the necessity of 
guarding against the sub-division of property, of main taming each 
family in possession of its ancestral estates. n Bee Sohocman, Ant. 
Greece, pp, 323, 104. Under the earlier English as under the Hindft 
law an interest of the son even in purchased lands was recognised so 
that tho father could not wholly disinherit him. See Glanv. p. 142 
(Boames’s Transl.); Mit. Oh. 1. Sec. I. para. 27; 2 Str. H. D. 10, 12. 

(c) Maynz, Cours deDroit Remain, III. 236 bs. Comp. Yyav. May. 
Ch. IX. paras. 6, 7; Col. Di. Bk. II. Glu I V. T, 15 Comm. Perhaps, 
as under some of the Barbarian Codes, no mode could bo devised for 
the alienation of the patrimony which did not take the guise of an 
heirship replacing tho real one. 

(dt) See Smith's Diet, of Ant, Tit. Ileres, 

(c) Glanville, pp, 140, 141, 165. Blacks tone approved the restric¬ 
tions, 2 Cotrnn. 373. 




21 


> v , 

1SM0B ACTION J 


THE TESTAMENTARY TOWER, 


family. u Si bocland Lab eat qua in oi parent03 dedcrinfc, non 
mifctat earn extra cogmtionem suamY (a) The earlier ideas 
still prevail amongst the Hindfis. They still regard with 
horror the disinheritance of a son unless he has proved 
himself an enemy of his fathers from whose celebration of 
the Sradhi no spiritual benefit is likely to arise, (b) Failing 
a son by birth the simple expedient of adoption provides one 
who can equally rescue his adoptive ancestors from the 
vexations of “Put/* Even m the absence of a son there is 
an elaborate and far-reaching scheme of succession provided 
by the law which disposes of the estatOj and at the same time 
provides for the sacrifices which it was the part of the 
deceased owner in his life to maintain, and which after his 
death ho is entitled to share. The need for a universal successor 
created by nppointment having thus not been seriously felt, 
ingenuity has not been stimulated to furnish the appropriate 
remedy. It would be seldom indeed that an heir would not bo 
forthcoming ; the duties and obligations of the deceased are 
attached by the law to his representatives and to those who 
actually take his property, (r) and a system of free testa¬ 
mentary disposition tends to lessen those pious grants for 
religious and charitable purposes to which a proprietor resorts 
rather than leave his estate quite ownerless^ and by which ho 
at once improves hia own chances of comfort in the other 
world and the means of comfort in this world for some mem¬ 
bers of the most revered and influential caste, (d) 


(ft) LI. Hen. I* Cap. 70. 

(h) Gob Dig, 13k, V, T, 318, 320, Comm. 

(c) See Harada, Ft. I, Ch. Ill, 22, 23 ; Vyav May. Oh. V. Sec. IV* 
para, 12—17 > and Comp, Chany. Ch. Y1IL ; Bract, 61a. 

(d) Col. Dig. Bk. IL Ch, IV, T. 35 ? 36, 41, 4% 64. 

The English law as to superstitious uses is not in force amongst 
Hindus, See The AdvaeuU General v. Vidivnndth Atm dr dm, 1 Bom. 
H. C, R, IX. App,, where this subject is elaborately discussed. Several 
eases of the enforcement of Hindfl charitable trusts are referred 
to in the preceding article. Reference may be made to Fedmdbibi v, 
Adv. G m,, I. L R 6 Bom. 12, 50, for the principles governing this 





Urn system of partition at the tviII of a son or other 
co-sharer must bo admitted as another reason in the pretty 
Vide region in which it was accepted why the necessity for 
wills did not become pressing. The emancipated son amongst 
the Romans was wholly severed from the family, was as an 
utter stranger to his father and his estate. In India the 
separating son must be endowed with a real or at least a 
fictitious share of the pi*operty accepted by him as bis fair 
portion. If a general partition has been made ho retains a 
right ol inheritance. Inheriting or not inheriting property 
he must offer sacrifices and pay his father's debts, (a) 
The looser and less tyrannical constitution of the family 
which the hmnaner spirit of the Hindus has framed as com-* 
pared with that of the fierce Roman spearmen, has thus made 
most of the arrangements possible infer vivos f or provided 
for them after death, which would strike the householder as 
desirable. Custom, immensely influential even when not 
consecrated as a law, disapproves contrivances which would 
set aside its own sufficient rules j and while the nearest 
successors cannot be excluded from tlio patrimony and its 
accretions, (&) the imposition of conditions and limitations 

class of cases. The Hindi! law, like the Mahometan law, instead of 
regarding religious grants with jealousy treats them with special 
favour, a*; above pp. 99, 197 ; Co, Pi, Bk. H. Ch. IV. T. 35 though 
they are not to be used as a mere cloak for private perpetuities (above, 
p. 181, 209); nor must they be made a means of reducing the family 
to want (above p, 194; Co. Di. B, II, Ch. IV. T. 10, 19, Comm). The 
interest of the State in religious endowments is asserted pSf&rada, 
Transl. p, Il5) t bnt no limitation as to time has been imposed on 
grants by the Hindi! law analogous to the English statute 9 Goo. II. 
Cap. 36, or the Mnhomedan law restricting the tf marz ul mawatV 
(a) Narada, Pt. I* Ch. III. 11, Sec now sttpra f p 89, 

W The MtAksharfi, Ch. I, Sec. I. para. 27, disenables a father 
from alienating even his own acquisitions of immoveable property 
without the sons* concurrence, as they have a right by birth in both 
the ancestral and m the paternal estate. See Tara Chand v. 

Ham, 3 M. H. C. B, at p> 55; though this doctrine has nob been 
accepted in Bombay. For the present law, aee p. 208, and Bk, II. 
Introd. § 7 Aj I a f with the cases there cited. 
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creating rights in favour of persons who do not exist to take 
them is opposed to Hindd conception* (ex) The now com¬ 
mon direction that a property given or devised shall not be 
divided or alienated cannot bo stronger than the ancient law 
to the same effect.(&); and as the one is over-ridden by the 
conjoint volition of those interested, so too is the other. Tho 
immediate passing of a right from tho creator of it to the 
beneficiary is as essential to its passing at all by force of the 
intention, (e) as under the English law the absence of any 
interval between a preceding* estate and a remainder was 
requisite to make the latter good. The estate under the 
Hindd law like an English freehold at Common Law cannot 
be made to commence inf iduro } but neither can it bo con¬ 
ferred save on some existing subject of the right for whoso 
benefit the entry or acceptance of the taker of the immediate 
particular estate may enure* (d) Conditions suspending tho 
completion of a gift on a contingency make it inoperative 


save as a promise, (c) 


These considerations as they show that an executory devise 
as distinguished from a remainder could not properly bo 
received into the Hindi! system, may serve to account for 
tho absence of any general craving for a testamentary power* 
Such a power is looked on not as a part of the order of 
nature, as speculative jurists in Europe havo regarded it, but 
rather as opposed to the order of nature ; (/) and the great 


(ft) See above, p. 179 ; and Ham Lai Mookerjee v. Secretary of Stale 
for India , L. R. 8*1. A* at p. 61, 

($) See Col, Dig. Bk, V, Ch. I, Art, L 

(c) Datt, Mim. Sec, IV. para, 3, 

(d) Jagannatho. strives to make out that there can be a present gift 
of property not taking effect until after tho donors death, lie 
employs two arguments for this purpose ; but ho does not deal 
with the question aa even a possible one, of whether a bounty can be 
conferred on a non-existent person, i See Col, Dig, Bk. II. Clu IV, 
T. 43, o£f, Gomm* 

(e) See above* p, 179. 

(/) Comp. Plato, Laws, XL, and Groto's Plato* III, 434. 
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accumulations of separate property on wliich a will could 
safely be made to operate were until recently almost 
unknown. Unless, too, the testator could mould the estate 
more freely than by a mere remainder of the property 
acquired by himself, it would but insufficiently servo the 
purposes wliich in modern times people try to effect by 
means of executory devises* He might choose amongst the 
living the objects of lus bounty, but could not, as English 
equity allowed, create rights opposed to his Common law.(a) 
Such a limited power not substantially exceeding what he 
could do by gift, with or without a reserve in his own favour, 
was hardly worth striving for* 

The Eoman law allowed a paterfamilias to name the confci- 
nuator of his own civil personality* The English law now 
allows the creation of an estate without actual change of 
possession, Both are opposed to Hiudft notions; the reli¬ 
gious law prescribes who shall perform the sacrifices, who 
shall be heir or joint-heirs; it recognizes no actual transfer 
of au ownership of material objects without a change of the 
possession in the enjoyment of wliich the exercise of the 
right consists. Without this change there is an equitable 
right) but it avails not against actual delivery to one accept¬ 
ing without fraud,( 4 ) But iu the case of a will there can be 
no delivery to make the gift effectual* (c) An entry by a 
devisee is not the counterpart of a resignation by the pre¬ 
ceding holder in which his volition to give up his right is 


(c*) Sm above, pp* 178, ISO, 184, 

(6) 'Lalltmtoti Surdiand v. Bai AmrU, I. L. ft. 2 Bom. 2£>U* See 
Index, Possession \ Y&jn, IT, 27 ; and Mifc. ad loc ♦ 

(c) JagannMha argues for a sort of cmMifaduvi jj ossessorvum (see 
Savigny, Possession § 27) as being sufficient to complete a gift. Sea 
Cob Dig* Bk, II. Ch, IV. T. 13, Comm.; T. 56, Comm. But the right 
jn those cases passes by a consentaneous volition of both parties 
which extends to a mental transfer and retransfer of the actual 
possession impossible in the case of a true testament, though effec¬ 
tual in the case of aMniyuPatm, as will bo Been below. See Col. 
Dig. Bk. V. Ch. I* Art. L Text cited from Dhaumya, and Commentary* 
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simultaneous with his releasing of the physical detention to 
the donee. There is hardly even a moral right, as the utter¬ 
ance of the volition has been deferred until it could not 
amount to a promise or engagement A will therefor© in the 
modern English sense could no more take effect than a gift 
without delivery, Piety might induce tho heirs to conform to 
it, but there would not be any right in rem enforcible against 
them, (a) As a will therefore could neither servo its earlier 
purpose under the Roman law, nor its modem purpose 
arrived at by gradual development from that earlier one, it 
is not surprising that it should not have been invented or 
developed from the somewhat analogous instruments which 
wero effectual because they conformed to the spirit of the 
Hindi! law, A donatio mortis causa is recognized, and on 
this Jlmtifcavahana has attempted to found heritage as an 
implied gift by the owner - (ft) but, as JagannAtka observes, 
the comparison fails in ns much as in heritage there is no 
surrender with a corresponding acceptance of the owner's 
property* 

At present, as we have seen, a HindiVs power to dispose 
by will of whatever property was absolutely his own must 
be considered as finally established, (c) It is only necessary 
to bear in mind that ho cannot defeat by will the rights which 
subsist independently of his wishes, (d) and that he cannot 

(a) Seisin being requisite to an effectual gift of land under the 
early English law, a testamentary disposition of it was invalid with¬ 
out the consent of the heir. Glanv. p. 140,14! * It will be remem¬ 
bered that Tacitus observes on tho absence of wills amongst the 
Germans. Family and tribal rights took instant effect on the death 
of tho late owner. 

(. b ) Ool. Dig. Ilk. V. Ch, X. Sec. X, Art. I. 

(c) Sea above, p- 18 h This excludes a testamentary disposal of 
property held by others in common with the testator. Vd&udeo 
Bhat v. Venktesh Sanhhaa t 10 Bo. H. C. R. 139,157; see also Vrandti- 
vand&s v. Yomunabdi, 12 Bo. H, G. R. 229, referring to Gmigab&i v. 
Rdmannd, 3 Bo. II. C< E. 66 A'. C. J. 

(ci) See Lakshman Dadd N&ih v, Mdmchantlm Dadd Ndik t L. R. 7 
1* A, at p. 194; Vitla Button v. Yamenamna, 8 M, H, C. E 6. 
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croato interests or impose restrictions which the Hindu law 
does not recognize. Nor can the Hindil testator get rid 
of those claims to subsistence (a) as to which ho is allowed 
a large discretion so long as ho satisfies them at all, but 
which may be turned into defined, charges when there is 
an attempt to evade them altogether, (h) 


Though wills are unknown to the Hindu laWj rarityu 
paints are common. These are of the nature of a conveyance 
to operate after the death of the gran to r* (c) or immedi¬ 
ately subject to a trust in his favour for his life, (d) 
Devises of land under the Statute of Wills* 82 Hen. 
VIII., fh I, wore formerly regarded as of a similar 
character- The will was of the nature of ff a conveyance 
passing the freehold according to the intent or declar¬ 
ing the uses to which the land should be subject,” (e*J 
Similarly under the Roman law " the maucipatory testa- 
men t/ J as it may be called, differed in its principles from a 
modern will. As it amounted to a conveyance out and out of 
the testators estate it was not revocable. There could be no 


(rt) See OoL Dig, Bk. II. Ch. IV. T, 7 ; H. H, Wilson, Works, V. 
03, 

( h) See pp. 79, 80, and the Section on Maintenance; 
v. Mahadzv Naraymij L h R. 5 Bom. 99, and the references- 
(o) See Col. Dig. Bk II. Ch. IY, T. 43, Comm.; 2 Mn.cn. H. L. 207. 

(d) The one quoted in lidyha Govind Pardjpe v. Balvanl AmrU f 
Goh, P. J. for 1882, p, 34-1, provides for payment of the gran tor's debts, 
and sets forth a provision for his declining years as a purpose in 
view, but does nob explicitly impose this ns an obligation on the 
grantee. In the one quoted in Hdmhhai V. Lakshman Cfointaman, 

I L. R- 5 Bo. 630, there is a conveyance to the doneo coupled with the 
reservation, “ As long as 1 live I will take the profits and you should 
maintain mo as if I were a member of your family,* * 1 It was hold 
tliat this was a conveyance subject to a trust. The grantor after¬ 
wards sought to get the deed set aside, He adopted a son pmdmfe Uh\ 
and tho son was allowed to sue the grandson of the donee who had 
obtained a decree in his favour and possession in the suit brought by 
tUo donor. It was held, however, that the gift, as the deed contained 
no power of revocation, could not be recalled. 

(e) Spence, Equity Jurisp. voLL p. 469; 6 Ci\ Dig. 0. 
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new exercise of a power which had been exhausted, (a) "V?ills 
were allowed by the XII. Tables; and the essential ceremonies 
were gradually modified by the exercise of the praetorian 
equitable jurisdiction, as in England tho Court of Chancery 
showed ft unbounded indulgence to the ignorance, unskil- 
fulness, and negligence of testators/* ( b ) It is proba¬ 
ble that the mrityu patra of the Hindus Would under 
the influence of equitable doctrines have received a corres¬ 
ponding development from the English courts. Tims though 
Jagannatha insists on a transfer of possession, or at least the 
semblance of a transfer to make the donation good, yot 
moans would no doubt have been found to give effect to the 
transfer without an entry. That a devise should c< import 
a consideration in itself/* would not be necessary according 
to Hindi notions, (c) but a change of possession is essential 
to a valid gift, (d) and this has to be dispensed with m 
giving effect to an ordinary will as now construed. But he 
who takes possession may conformably to Hindft principles 
take it for himself and as agent for another, or in trust for 
another as by way of remainder ; and in this way estates for 
any life in being, as they could he created by ordinary grant 
and acceptance, could be created by inrityu patra, (e) In 
the Presidency towns the ready-made system of England 
lias in a great measure superseded the indigenous instru- 

(tf) Maine, Anc. Law, Ch. VI, p. 205. (3rd Ed). S&$ Clark, Early 
Rom* Law, p. 117 ss.; Mommsen, Hist, of Rome, Ch. XI. Engl, 
TmnsI* vol. I. p* 164. 

(b) Spence, op. cit. 

(c) Still an undivided co-sharer cannot dispose of his share by 
gift or bequest. See hakslimwhwnkar y- Vaijndth, I. L, R, 0 Bom. 
25; Rdmlhat v, Lakslmiau, 1. L. R. 5 Bom. G30, But that is on 
account o£ the inefficaoy of his single will in dealing with what is 
not his sole property, See Mitdkslmra, Ch. I. Sec. II. para, 30; Coleb, 
Dig. Bk. II. Ch. IV, T, 28, Comm, 

(d) Y&jh. II. 27 ; hftlrada, L Ch. IV. paras, 4,18; see TransL pp. 23, 
25, and Corrigenda ;Coleb, Dig, Bk. IL Ch. IV. T, 32, and Comm, 

(e) Comp Ram Lull yiookerjccv. Secretary of Mate for India, L, R* 
8 1. A, at p, 61. 
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ment, Still even there mrityu patras occur, at least in the 
city of Bombay, and in tho mofassilthey are comm on. Many 
which come into the courts are of an age that negatives the 
supposition of their being a mere adoption or imitation of 
the English will* (ft) They are construed with as little re¬ 
gard as may be to technical rules, but the trust or use created 
by such an instrument is not now doomed void or revocable 
on a failure of the trustee to fulfil his duty: ( h ) he is instead 
made to do the duty ho has accepted, (c) The greater 
power and experfcnoss of the courts under the British rule 
make a complete satisfaction of justice possible in this way, 
or at least a greater approximation to it than by the strictly 
Hindft method of taking back the property when the pro¬ 
mise or alleged promise upon which it was given and taken 
has been falsified. (<?) 


As to the form, a nuncupative will is effectual; (e) and so is a 
parol revocation, (/) But as a will is a unilateral document 


(а) As some have accounted for the testament used in Bengal. See 
Maine, Anc. Law, p. 197 (3rd j».). Wills became common in Bengal 
really because of the view held there that each parcener in. a united 
family had a distinct though undivided portion and could dispose of 
it by gift and consequently by will. See Celeb, in % Str. H. L* 431 ; 
Dfty&krama Sangraha, Ch. XI 

(б) This is not in any way inconsistent with the principles of the 
Hindi law. See the distinction drawn by tTaganuatha between the 
property hold by a husband in trust for his wife and the subordinate 
dependent property of tho wife in her husband's ordinary estate. 
Col. Big. Bk. II. Cb. IV T, 28, Comm-; T. 30. 

(c) Nam Narain Singh v< Emmon Panrey , 23 C. W. E. 76. 

(d) mrada, II. IT. 10; Col, Big. Bk. II. Ch. IV. T. 63 Comm., T. 
56 Comm., T. 65 Comm.; Vivftda Cbrntamani, pp, 83, 81; Yyav. 
May. Ch. IX. 6. 

(e) Bhagvm Exdlabh v. Kola Shankar, I. L, U. I Bom. 641 ; 
Mancharji Pe&tonji v Naraymi Lakshurnanji, 1 Bom. H C. R. 77 (2nd 
Ed.) and the eases there referred to. 

(/) Maharaj Par tab Narain Singh V. Maharanee Soobha Koo&r ei 
at, L. E. 4 I. A. 2%8- For the statute law, see below. 

According to the English Common Law lands devisable by custom 
might by custom bo devised orally, Co. Lit, 111 A., and this continued 
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operating on the principle of a gift, it would seem that 
where the statute law has not prescribed a mode of authen¬ 
tication the mode followed in analogous cases ought to bo 
followed. In Rddhahai v. Gwnesh (n) it was ruled that 
the common direction given in the Vyay, May. CL II. § 
para, 5* does not apply to a Hindu's will as that is a document 
not recognized by the Hindu law. That direction is that a 
document recording a purchasGj gift, partition, or the like 
should either be a holograph of the person to bo bound by 
it, or else signed by him and by witnesses including the 
writer, who are intended to attest not merely the signature of 
the party but the transaction and the writing itself which is 
usually, though not always, read out to them, (fc) This was 
formerly the case in Europe also* (c) Custom, however, is 
recognized as governing the mode of proof* ($) nnd by 
mutual assent of the parties a document may be proved by a 
single attesting witness, {e) 

until by the Statute of Prauds (29 Oar* II. Ch. 3) writing attested 
was made necessary. For personal property a nuncupative will 
sufficed till long afterwards. The law now regulating English wills is 
7 Wm. 4 and 1 Tic. c. 26* 

(a) L L. R. 3 Rom. 7. 

(b) Col. Dig. Bk. II. Ch. IT. T. 33, Comm. See Kit iuMacu. H. L, 
269 ss. 

(c) See Labovtkye, Hist. du Dr. do Prop. p. 381; Bracton* 38, 396; 
Co. Lit. 6 A. In Cancknfs ** Leges Barbarorura/’ vol. II.p. 475, are 
two Lombard formulas, one showing that land could not be sold 
except under absolute necessity, and the other that a conveyance 
was established by reading it out in Court and calling on the by¬ 
standers to witness the transaction, 

(d) See Col. Dig. Bk. I. Ch. I, T. XIII* S3, i Bk. II. Cb. IV. T. 33, 
Comm .5 and the S&strTs response in Doe v. Ganpat , Perry's Or. 
Ca. at p 137. 

(e) Yyav. May. Cli. II- § III, para, 3* 

The Bo man iesianenhm Comitiis Calotis, even when oral, as it 
seems at first to have often been, was a very ceremonious proceeding, 
chocked by the presence of priests and tribesmen. Wills being now 
recognized it may be expected that tho forme attending them will 
ere long become uniform, as the statutes intend. the case cited 
note (6) next page. 
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In the Presidency of Bengal and in tlie cities of Madras 
and Bombay, Act XXI. of 1370, by making Sec. 100 of the 
Succession Act ^X. of 1865, applicable to the Wills of Jlindhs, 
Las rendered a bequest invalid u whereby the vesting.****, 
may bo delayed beyond tho lifetime of one or move persons 
living at the testator's decease, and the minority of some 
person who shall bo in existence ut the expiration of that 
period, and to whom if he attains full ago the tiling bequeathed 
is to belong/* This contemplates a power of disposition 
extending further in time than the HintM law allows, us by 
that some one in existence at the testator's own death must 
be the ultimate legatee.{$) Section 102 of the Succession 
Act makes inoperative a bequest to a class which may bo not 
finally completed within the prescribed time, and Section 103 
a minis a bequest made to take effect after or on failure of a 
prior bequest which the Act declares void* (&) These are not 
rules of the Hindi! law, and arc rather opposed to its principles, 
which, once its conditions have been satisfied, point rather to 
those who are capable of benefiting by the intended bounty 
being taken as the class intended rather than to its failing 
altogether, and to a remoter bounty being accelerated rather 
than destroyed by the nullity of an intermediate one, as the 
delivery iu a gift to any other tkau the donee is conceived 
us made to him as agent for the donee conceived us existing, 
but the rules must be all the more carefully borne in mind by 
the student* It has been held (e) that the effect of Act XXI* 
of 1871 is to make the rule of construction laid down in the 
Tdijovo case inapplicable to Hindi! Wills made subsequently to 
the Act, hut this has been reversed* By Sec* 3 of Act XXI. of 
1870 it ss said that nothing herein contained shall authorize 

{a} Seem Tagore Case, L. K. SI* A-47 { SCO Bang. L* B. 3/7; 
Sir Mangaldd* Nathnbhoyy, KrishiaUi, I, Lu B* 6 Bom. 38. 

(£) Comp, tlio observations of Poutifex, J iu tally Nath Saugli 
Chowdhry v. Ckmder Nath UTauffh GJioivdhry, T. L. K. 8 Calc. at pp. 
088 ss, and in Soudaitiimy Dosser v. / ogmh Chunder Datl, L I*. B* 
2 Calc* 262, with Alangumonjori Dabee v* Sonamom DaheC) I. L* R* 8 

(c) Alangamunjori Dabee \\ Sonamoni Dahee^L.^S Calc. 157,037* 
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a testator to bequeath property which he could'not have 
alienated inter vivos or to deprive any person of any right of 

maintenance...,.And that nothing herein contained shall 

vest in the executor or administrator....any property 

which such (deceased) person could not have alienated 
inter vivos.” "And that nothing herein contained shall 

authorize any Hindfi .*.do create in property any 

interest which ho could not have created before tho 1st 
September 1870 S’(a) By See* 4 of Act V*. of 1881, however, 
"all tho property’* of a person deceased vests in his exe¬ 
cutor or administrator, a but nothing herein contained^ 
it is said, “ shall vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to sonic other person/* (6) Instead of 
the power of alienation inter wvos , therefore, we must now 
look to survivorship for determining whether an executor takes 
tho property of a testator* By Sec* 4 coupled with Secs, 2 
and 8 it appears that the estate may bo vested in an executor 
who at tho same time cannot obtain probate* The will, too, 
if made outside tho cities of Madras and Bombay and dispose 
ing of property outside those cities, may bo truly such within 
tho definition given in the Act, at tho same timo that none 
of tho provisions of Act X- of 1865 apply to it, which under 
Act* XXI* of 1870 apply to wills made in those cities or 
disposing of immoveable property within them. It will 
honce be necessary in tho mofusstl to consider what- under 
the Hindu Law amounts to f< a legal declaration of the in¬ 
tentions of the testator with respect to his property/* 
without regard to the provisions of Act. X* of 1865, and 
apparently to recognize all his property as vesting in tho 


(a) These provisions govern Secs. 93, 99, 101 of the Succession 
Act. See the cases note ( b ) p, 224. 

(?j) Previously It was said (for the Presidency Towns) ^ Tho 
Statute 21 Geo. III. 0. 70, puts an end to tho title of the administrator, 
as such, when set m competition with tho right of the heir by 
Blndd law, and when it is in proof that all the parties are Tliudfls- 
Doe dvyn Gacul ktseore Seal v. Rami issue Hasarah, I Mori. Dig. p. 246 ; 
and see ibid- 245; 1 Taylor and Bell 10, 
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executor {«) except such as goes to his co-meiuberB of a 
united family or others taking by survivorship. 


Within the presidency towns or under a will made within 
them it would seem that the creation of a perpetuity for any 
purpose whatever is prevented by See. 101 of Act X. of 18(55* 
while m the mofussil a will made there may create for religious 
or charitable purposes a perpetuity subject only to the condi¬ 
tions already noticed, (b) The statute law on the H points 
just discussed is, however, bo complicated and contradictory 
in principle that it is not possible to say with confidence 
what view may be taken by the Courts after argument. 
Under these circumstances it is perhaps fortunate that as 
lately ruled, (e) tho law does not oblige a person claiming 
under a will in tho mofussil to obtain probate or to establish 
hia right as executor, administrator or legatee before he can 
sue in respect of any property which he claims under tho 
will in tho mofussii. 


Tho effect of a will on the mutual relations of those taking 
imdor i fc h a s air e a dy b con p ar tly considered, (d) In Tar a, Qh imd 
v. Reeb Ram, (c) an illegitimate half-caste, devised property 
which his European father had given to him, to his three 
sons, who took their several shares as separate estates. On 
this Holloway, J., says “ We can see no ground whatever for 
doubting that the property which came to tho first defendant 


(ft) i* e, whore there is one j and where there is not, in him who 
obtains administration. Act Y, of 1881, Hecs, 4, 14. 

(1) Tagore Case* L- R 3- L A. at p. 71 

(c) Bhiujv&nsanrf Bh&raji v. Bcchardds Harjivandds, I. L. 11. 6 
Bom. 73. If he sues as executor or administrator he must of course 
set forth his qualification. 8cc Civ. Fro, Cod. Sec. '50. As a legatee 
where probate is possible he will apparently bo bound by the condi¬ 
tion in Section 187 of the Succession Act,’as probate and administra¬ 
tion operate from the moment of the testator’s death to vest the 
property in his representative thus constituted* Sea Act V, of 1881, 
§ 4,12, 14. 

(eZ) Above, pp. ID5, IGfh 
(e) 3 Mad, H, C, R. 50. 
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from his father is, as he himself treats it, ancestral property. 
It seems to us that there is no reason whatever in the con¬ 
tention that its quality was changed by his choosing to accept 
it apparently under the terms of his father’s will* Still less 
ground would there be for the contention that his acquiescence 
in that mode of receiving it would vest in himself a larger 
estate than he would have taken by descent. On what princi¬ 
ple can lie be conceived capable, by any act of his, of depriving 
his children of a right given, to them by the doctrines of the 
MitAhshara at the very moment of their birth ? The argu¬ 
ment, therefore that this property is unsusceptible of par¬ 
tition, because b elf-acquired, seems to us to fail entirely* 1,1 


The property, however, if the Hindu law was properly 
applicable, as being a gift, ranked as self-acquired property 
of the half-caste father. It was only as such that he could 
dispose of it ; but as such he could and did dispose of it, and 
the three sons taking separately instead of jointly took by 
the will, that is according to the Hindi! law by a gift 
recognized by the Courts as effectual though wanting cue 
of the ordinary requisites. There was no partition amongst 
the three brothers; that would have indicated inheritance, 
and their shares would have been inherited property ; its 
absence shows that they took under the will only, and held 
their shares as property devised or given. Such property 
ranks for the purposes of the Law of Partition as self-ac¬ 
quired, and it would seem that although the father (defend¬ 
ant) could not dissipate it so as to leave his son (the plaintiff) 
destitute, he could not be called on to divide it against his 
will On his death liis sons would inherit equally, and an 
attempt to disinherit one of them without good cause woul d 
expose the will to a risk of being set aside as inofficious 
according to the recognized principles of Hindi! law* (ft) In 
the case of Vindyah W&soodm v, PwrmdrmmUs (b) Sir C. 
Sargent, «L, hold that where two brothers took equal shares in 


(rt) See Mifc* Oh. I, Sec* II. para* 14. 
(t) ITnreported, 
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property under thoir father’s will, they constituting with 
their father an undivided family* them would be great 
difficulty in holding that they took as heirs an estate dif¬ 
ferent from what in the ordinary course would have descend¬ 
ed to them in that character. The father had been one 
of three brothers carrying on business in partnership^ and 
two of the three had died after making wills, by which their 
shares came to the third. They were hold to have been 
separate in estate^ and tho survivor of the three to have 
taken the whole as self-acquired property. He could there¬ 
fore deal with it at pleasure, and his bequest of a lakh of 
rupees in charity was uphold. This judgment was affirmed 
in appeal, and an appeal to Her Majesty in Council has been 
dismissed* 


The extent to which a control of the devolution and of tho 
enjoyment of property bequeathed by will is permitted, lias 
been already discussed, (a) The construotion of testamen¬ 
tary instruments executed by Hiudils is governed by the 
Hindi! law, and on this point tho Judicial Committee have 
said “ The Hindil law, no less than tho English law, points 
to the intentionas the element by which we ara to bo guided 
in determining the effect of a testamentary disposition, nor, 
so far as we are aware, is there any difference between tho 
one law and the other as to the materials from which the 
intention is to be collected. Primarily the words of the 
will are to be considered. They convey the expression of 
the testator’s wishes; but tho moaning to be attached to 
them may be affected by surrounding circnmstancesj (6) and 
where this is tho case those circumstances no doubt most be 
regarded. Amongst the circumstances thus to be regarded, 
is* the law of the country under which the will is made and 
its dispositions aro to be carried out. If that law lias attached 
to particular words a particular meaning* or to a particular 
disposition a particular effect, it must be assumed that the 


(#} See above, pp, 178, I8L 

{b) See Barlow v. Orde , 13 M. L A. 277 ; Moulme Mahomed v. 
Bhavukram, L. K. 2 I. A, 1; and comp, Mamktal v. MamkaU* L L. 
E. 1 Bom. 269. 





testator, hi the dispositions which he has made, had regard to 
that meaning or to that effect, unless the language of the will 
or the surrounding circumstances displace that assump¬ 
tion ” (a) 

Similar principles are laid down in the Tagore case (h) in 
which it is further said (<?) u The true mode of construing n 
will is to consider it m expressing in all its parts, whether 
consistent with law or not, the intention of tlio testator, and 
to determine upon a reading of the whole will, whether, as¬ 
suming the limitations therein mentioned to take effect, an 
interest claimed under it was intended under the circum¬ 
stances, to be conferred/* As a will on the principle of further¬ 
ing a bountiful intention of the testator receives a benignant 
construction as compared with the narrower construction of a 
document in which benevolence has had no part, (ci) words 
primarily importing male lineal succession may be interpreted 
as conferring an estate of general inheritance, and when it is 
consistent with the language employed, a time will be chosen 
for the commencement of a future estate which will give 
effect to it, rather than frustrate the apparent intention. |fe) 
Effect cannot bo given to a devise merely to u dharm/* that 
term being too vague, {/) but a bequest for specific chari- 

(a) Sreemuity Soorjeevionvy & 0 BS 6 & v. Dcnohmdoo MulUch t 6M. I. 
A* 550-551, A will expressed in English must be construed accord¬ 
ing to the intention as gathered from the English words, not accord¬ 
ing to the possible sense of the Vernacular words that may have been 
used In the instructions* See Ganglaiv- ThavarMuUa , 1 Bom. II* C, 
R, at p. 75* English expressions are, It would seem, to lie construed 
according to the English law* See Martin v. Lee, 14 M P. C 142. 
But regard must bo had in the case of immoveable property to tho 
rule that the language is to be applied according to the law of its 
place. 

(&) Tagore case, L, R, S* I /A* at pp, 64, 65, ss* 

(c) Ibid, p* 79* 

(d) Boa dem Cooper v. Oolite, 4 T* R. 294, 

(t ] ) Sec Earn Ball Mookwjee v* Secretary of State for Lidia, L. F, 
S I. A* 46, 62; S. C. I. L. R. 7 Calc. 304. 

(/) Gangbal v* Thavar MnUa 1 B. H. C, R. 7b 
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table purposes recognised as beneficial by the Hindu law will 
be maintained, as ex* gr . u for tho performance of coremonies 
and giving , feasts to Brahmans/ 1 ' (a) The words (< putra 
pantradi krame JJ include female heirs as well as male descend¬ 
ants of a female* A bequest, however, which lias for its 
object to tie up the corpus and give the profits to male 
descendants is invalid, (i) 

§ 10 .—MAINTENANCE. 

In the frequent changos of fortune which occur under the 
British rule in India giving a new and wider field to indi¬ 
vidual activity, the claims of destitute dependants of families 
become more numerous and pressing, at tho same time that 
the general prosperity is advancing. The loosening of old 
ties makes some members of the Hmdft community less 
ready than formerly to provide fer their indigent relatives, 
while the latter, advised by persons having some acquaint- 
anco with the law and the decisions of tho Courts, are led to 
prefer their claims in a more peremptory and inconvenient 
form than would at one time have been thought of. The 
family obligation resting on sacred and affection ate associa¬ 
tions could not bo shaken or too rigidly defined without a 
good deal of undue harshness and encroachment being 
attempted on one side or the other. Hence the litigation 
arising out of claims for maintenance has became frequent 
us well as troublesome—troublesome chiefly because of 
the want of any exact boundary in this province between 
the duties enforced by the law and those imposed only by 
positive morality. Widows aro the most frequent suitors 
for maintenance, owing to their helpless position during 
coverture and the restrictions to which they arc subjected in 

(а) Lakshnishmikar v. YaijnWh L L. It: 6 Bom, 24; Bwdrkandth 
By Batik v» Burroda Pet sad By sack, I. L. B* 4 Cal. 443 ; a pj pros 
disposal of a fund bequeathed for charity would be quite In 
accordance with the Hindft law. Comp, Mayor of Lyons v. Adv. 
Gen* of Bengal, L. E, 3 L A. 32; and the case I. L. R* 4 Calc. 508. 

(б) Shookmoy Chund#? Bass y. Momhati Dassi, I. L. R, 7 Calc. 269, 
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their widowhood, but claims of children on parents as well us 
of parents on children, and other members of families on their 
co-members are becoming common enough to make it 
desirable to bring the principal decisions together and 
compare them with what can bo gathered from the acknow¬ 
ledged sources of the Hindi law on the same class of subjects. 

On the subject of the maintenance of widows, throe 
questions have been judicially discussed since the last edi¬ 
tion of this work was published:—(1) Whether the right to 
maintenance can be asserted by a widow of a separated 
member. (2) Whether in a united family the right is 
dependent on the possession by those from whom main- 
tenance is sought of ancestral property or of property 
inherited from the deceased husband. (3) Whether, when 
the right exists, the members of the husbands family can 
in ordinary cases satisfy it by affording board and residence 
to the widow as a member of their household, or must at her 
option provide her with a separato income. 

As to the first of those questions it is to be observed that 
a partition does not effect such a total severance amongst the 
members of a Hindtl family that they stand thenceforth in 
the relation of mere strangers to each other. They may 
reunite again: they have mutual rights of succession in 
which fuller blood relationship between severed brethren 
counterbalances the effect of reunion between those of flic 
half-blood; (a) the obstacles to marriage still subsist be¬ 
tween their families; in obsequies, mourning and the cere¬ 
monial impurity arising from death, they are stiff relatives 
as they were before the partition. A woman by marriage 
leaves her own gotra of birth to enter that of her husband, 
Her closest connexion thenceforward is with his family, (&) 
whose sacrifices she shares and who succeed ultimately to 

(a) YAjfL II. 139, and Tijfiancsvara’s Commentary; Hit. Gh. 
II. Sec. IX. See GoL Dig. Bk. V, T. d33, Comm.* and iZamappa 
Naicken v. SUlmn&l, I, L, B. 2 Mad. 182. 

' {h) See Yaahhtlm, IV. 19. 
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any property which she as a widow may inherit. With her 
own family her connexion is altogether of a remote and 
secondary character. It is not destroyed., as the humane 
spirit of the Hindus fordids an entire renunciation of the ties 


ol blood, and in practice, at least amongst the lower castes, 
the strong mutual affection of the wife and her parents is a 
source of much trouble to husbands, but in the law an in¬ 
exorable logic supported by sacred sanctions transfers with 
her person her duties ancl her protection to the family of 
marriage. .In Sri Virdda Fra-tdp Tiaglmnanda Del) v. Sri 
Brozo Kishno Puita Bob («) the Privy Council say “The Hindu 
wife upon her marriage passes into and becomes a member 
of that (the husband’s) family. It is upon that family that 
as a widow she has her claim for maintenance. It is in that 
family that in the strict contemplation of law she ought to 
reside.” (h) Her brothers therefore must “ support her till 
her marriage, afterwards her husband shall keep her. When 
the husband is dead, his kin are the guardians of his child¬ 
less widow: in disposing of her, in protecting and maintain¬ 
ing her they have full power.” (c) The word " isvarah,” 
here translated “power,” implies an attribute of superiority 
which is most conspicuous in the form of active authority, 
but which has a moro comprehensive sense. It sometimes 
means husband and sometimes the Supreme Being. To say 
“ they are to control, protect and support her as her lords” 
obviously imposes all these functions as duties on the 
kindred, (cZ) and the duties are in themselves unconditional. 
All these ideas indeed are involved in guardianship. The 
perpetual dependence assigned to a woman (c) is accom- 


(*) I- b. E. 1 Mad. at p. 81; S. C. h. E. 3 I, A. 151. 

(i) See also per Loch, J., ia Khetraniatii JOasi v. jKdshiuctth Ear, 
2 Beng. L. It. at p. 20, A. C. J.; Col. Dig. Bk. IY. Ch. I. T. 39 ; Jft. 
Y. 499 and Comm.; and comp. Maine, Ane. taw, Ch. Y. pp. 163, 184. 

(c) Hfivada, XIII. 27, 28. Set also WSrada as quoted by DevUndu 
Bhatta below. 

(d) So in Euves Bkudr v. lioojmhankar, 2 Borr. at p. 725. 

(a) Maun, V, 148 ss.; IX. 2, 3; YIII. 415 ; Vyav. May. Ch, XX. 
para. 2 . 





panied by an indefeasible claim to nurture^ shelter, and 
gentle usage. {^) Who are to satisfy this claim ? Primarily 
the family she has joined, not the family she has quitted, (5) 
The latter comes next in responsibility before the burden 
arising from utter destitution is thrown upon the caste and 
the coinmunity. 

The general right of a widow to support according to the 
means of her husbandfamily is asserted by Newton and 
JandanJJ,, in Safwarbdi v. 13 hav/t m S ajc Gh&tgc Zatijar- 
rdu Deshmukh. (c) In that case the family property had 
been transferred by the SaMm Government from an im» 
provident father to his son, subject to a charge for the 
fathers maintenance. In extreme age the father married a 
second wife who on becoming a widow sued her step-son for 
maintenance. Ho offered to support her in his house. The 
Principal Sudder Amin thinking that the parties could not 
properly be forced to live together and that it would bo 
equally wrong to allow the young widow to reside where 
she pleased, ordered the stepson to provide her with a 
separate apartment in his house or in hia village and to pay 
hor a monthly allowance for her support. The widow ap¬ 
pealed against the amount of thq allowance and the order as 
to her residence, but the District Judge affirmed the decree 
on the ground that she must be regarded as living on 
enforced charity ,r and entitled only to ff what will keep her/ -1 
This view the learned Judges of the High Court rejected. 
They approved Sir T. Strange's statement that a widow is 
entitled to a maintenance proportioned to the circumstances 


(«) Maim, III. 65sa,; Hit. Ch. IX, § 1, paras. 7, 27,28, 37; § 10, p. 14, 
15; Yyav. May. Ch. IY, § 11, para, 12; Col- Di. Bk. V. T, 409 ; Sfcr, 
H. L.> I, 171, 173,175 pH, 251, 297* 299. 

(£) Maniivu v. Condnnmtd, M. S. 1). A. B. for 1858, p ( 154; Pr, Co. 
in Sri Virada Prahip Baghuiumda Dab v, Sri Brozo Kiskna Putt a 
Dch, 1. L. E. 1 Mad. at p. 81; Ylvfida ChinbamEuii, 261, 262, 265. 

(*} 1 Bom, H. C. B, 191, 

30 a 




of the family, (a) and sent down for dotcrmination tho 
following issue, via.: "Are the cireumstandes of the case such 
as require that a separate residence or an equivalent in 
money should he awarded to her (the widow) or should she 
be required to reside with the defendant V* 

Here though the father as a prodigal had been deprived 
of the patrimony, and his second marriage had, it was alleged, 
been bronghfc about by a trick in order to injure his son, 
yet the notion of the soi/s repadiating the step*mothoi ,, s 
claim to maintenance seems not to have occurred to any one. 
The only question was as to how the maintenance was to be 
afforded, 3h the absence of exceptional circumstances the 
learned judges thought that it must be given and accepted 
in the household of the step-son. Step-mothers may perhaps 
be regarded as having distinct rights resting on special 
texts,(6) but their rights at any rate are recognised by the 
Sasfcras, (c) as on the other hand the step-son '*& succession io 
his step-mother's stridhana is also admitted*(d) 

In Chandrahhayfibai v. Kdsinath Vithal (e) the widow’s 
husband had separated from his father and brethren. On 
his death she had received his property and had expended it, 
as also her mother^ property. The Joint Judge in Regular 
Appeal held that the separation of her husband from his 
family had deprived the widow of a right to maintenance; 
but on Special Appeal the High Court rejected this view, 
reversed tho judgment, and remanded the case for trial on 
these issues—"(1) Are the widow's present circumstances 
such as to give her a claim to maintenance? (2) tf she is pos¬ 
sessed of any property, what portion of it is her strldbana ? 

(a) So Buljor lied v, ML Brinja, N. W. P* S. B- A, R, 1862, Pt. II. 
p. 95. There however the family was united, and had ancestral 
property, 

(b) Bk. L Ch. IT. S. 14, I. A. 3, Q. 1, footnote. 

(e) 2 Str. H. L> 316. 

(d) Bk. L Ch. II. S. 14, L A, 3, Q, 1, 

(e) 2 Bom- IL C, R. 323. 
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By stridhana tho learned Judges probably meant such as 
was not productive of an income, such as to relieve the 
widow from indigence, and so far free the defendant from 
bis obligation- For the rest that obligati on in spite of the 
partition which had taken place is recognized as binding* 

lu Timappd Bhat v\ Bammeshriamw/t (a) it was hold 
that the right of the indigent widow to support is not 
affected by n partition, though the award of a separate 
maintenance rests in the discretion of the Court* Reference 
was made to BM Lahshmi v. Lakhmid&$ (b) and to Mula v. 
Gmlharilal* ( c ) In the District Court the case had been 
relied on of Mamcdala YenctdlrUhna v, Mamedala Vancut- 
mtnama s (d) and to load decisions which had shown the law 
in Canard, where tho case arose, to bo that the widow of a 
separated parcener was entitled to subsistence though her 
husband had died without ancestral property* and though 
the ex-parceners sued by her had none* The Madras ease 
had ruled that maintenance could under such circumstances 
be claimed only in the house of the persons liable, but tho 
District Judge had treated this condition as one that tho 
Court in its discretion might dispense with, 

Tho Bombay cases just referred to were reviewed in 
S&vitribdiv, ButvifflbM* (e) The question is stated (/ ) to bo : 
* f 0an the plaintiff, not finding it agreeable to live in the 
house of her husband's uncle, sustain this suit for a money 
allowance by way of maintenance against him who has 
separated in estate so far back as 1853, from tho branch of 
the family to which her husband and his father (Sadasiv's 
brothers) belonged, and who had no paternal estate in his 
hands at the institution of this suit, and did not, and could 

{a) 5 Bom* H* 0, R* 130 A. 0* J. 

(A) 1 Born. 1L C, E, 13. 

(e) S. A* 3937, decided fith July 1853. 

(d) M, 3* IX A. E. for 1849, p. 5* 

(e) X. Xj. R> SLBotu. 573. See Apaji v Gangabai f ib 632. 

(/) p- 581, See Madhavrao y. Gangabai ( ib. 639. 
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long as tiio plaintiff lived^ inherit any property from 
her husband upon whom the estate (if any) of his father 
Bahrustna would have devolved ?- The judgment proceeds 
on the two grounds* (1) that the plaintiff's husband and his 
father were separated from the brother of the latter sued as 
liable for the jsflain tiff's maintenance* and (2) that the de¬ 
fendant had not, when the suit was instituted., any ancestral 
estate or Estate of the plaintiff's husband or his father. 
e *Either one of those reasons* the Court say, independently of 
the other, is we think fatal to the plaintiff's claim to a money 
allowance,*' 

Though the decision is thus limited to the denial of a 
right to a money allowance the reasoning extends to the 
denial of any claim at all by the widow of a separated mem¬ 
ber upon the other members of his family. Against the 
dictum in Timappa*s case that the whole policy of the 
Hindu law is not to allow even a distantly related widow to 
starve * (a) the learned Chief Justice urges that u for that 
proposition no ether authority than the above eases (dis¬ 
sented from in his judgment) was mentioned by the Court.” 
It would seem, therefore* that so far as apy legal obligation 
goes the preservation of a widow from starvation in tho case 
supposed is not now to bo recognized as a duty incumbent 
on any one* Strange's humane iliterprotation of the Hindi! 
law (6) must he received with thus restriction* His oh ser¬ 
rations at p. 171 being limited to the maintenance of a 
widow as a charge on tho inheritance (c) taken by other 
heirs* a thing that would not occur in. a divided family as to 
an estate which iu the absence of a son she must inherit 
herself* are not applicable to the point now under considers 
tion. Should tho estate prove deficient the learned author 
says the family of the husband arc notwithstanding liable, 

(a) See 1 ftr. E. L. 175. ( b) Strange's H. L. 67, 68* 

(e) As to this see Lakshman EamvJuzndra y. Satyabhdmdbdi , I- L. 
Ik 2 Bom* 494; and Ndlchiaramin&l v. Qopal Krishna, I. L, E, 2 Mad, 
126 , 








but lie is ill contemplating the case of a possible inheritance 
by the husband's brethren, not that of their postponement 
to the widow as heirs as in a case of separation* 


The rules as to maintenance were probably formulated 
without any distinct contemplation of the case of parti¬ 
tion. In the Bengal case of Khelmmani Dasi v* Kashinath 
Das ? (a) Loch, J. says <( as the law originally stood it appears 
to me from some of the texts quoted above that no separa¬ 
tion was over contemplated, but that the widow entitled, to 
maintenance was expected to remain in her husband's house 
and amonghis relations.'” This is quite true. "The family 
is the cherished institution of the Hindils" (h) and the 
u associated aggregate community of the family' 7 (c) is as 
such the principal care of the Hindu law. Property is 
regarded mainly as a means for fulfilling the duties to the 
past and present members imposed by the family law- Its 
characteristics are regarded from the point of view of its 
capacity or incapacity to subserve the purposes of the 
perpetual corporate group. Thus though it is moveable and 
imrnov cable * sacred and secular, with powers of disposal or 
management which vary accordingly, the land itself is not 
ff free" or unfreo” subject to gavelkind or other peculiar 
tenure. All depends in the private law on personal status 
and personal relations. These arc determined by birth and 
by the second birth of marriage. They impose according to 
Hindu ideas duties not as springing from or annexed to pro¬ 
perty but as inseparably united to the person, though property 
is the medium through which in many cases they must bo 
made effectual and the means by which they must be fulfilled* 
As the mutual obligations of the family therefore spring 
from a blood relationship, real or fictitious, and a sacred 
connexion in sacrifices which is its complement, [d) so the 


(a) 2 Beng. L. B. at p, 30 A. C. J. 

(h) BhyaJi llam Singh v. Bkyah Ugur Singh , 13 M. I. A, at p. 39 L 
(a) Comp. Sir H. Maine, Anc. Law, Cli, \ rJ and Ch. V, p, 126* 

(d) See Maine, op, cit r Ch, YL p, 191, 
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laws which govern them rest far less on property savo as a 
modal circumstance than on relationship, This is not abol¬ 
ished by partition though partition modifies the duties 
arising from it. It is a modern notion to refer these duties, 
as Dev&ida Bhatta refers them, merely to cases in which 
property lias been inherited or rather taken by right of 
participation and survival, (n) The passage which he quotes 
|ays nothing of that kind: it imposes the duty of providing 
food and raiment for a widow in succession on the deceased 
husband’s brother, on his father, on a gofcruja,. and any 
other person (amongst the husband's relatives). It is 
plain that the last two would not in general take the 
inheritance of the deceased husband, or where partition 
prevailed bo united with him. The duty is prescribed 
absolutely, and as Devtfnda Bh&tta quotes the rule with 
approval, the proper sense of his own remark which imme¬ 
diately follows may possibly bo explanatory, not limiting, 
and imply that when in a family the person immediately re¬ 
sponsible resigns to the widow the portion on which her 
husband and she previously subsisted he needs not provide 
her mainfcenance too. The treatise being on Inheritance 
implies generally that there is an estate to inherit, and to this 
the author’s observations are naturally directed, not to the 
cases of no estate, and of indigence as in itself a ground of 
right and obligation in a family. The disposition of the 
property and the provisions for maintenance out of the pro¬ 
perty would necessarily be the topics to be dealt with directly, 
others only incidentally, just as in an English treatise dower 
and equity to a settlement would be considered in their 
relation to property, without prejudice to the right to protec¬ 
tion and sustenance subsisting apart from the possession of 


(ft) Sinriti Chand. Transt. p. 158. Participation by birth is the 
typical form of day a. It is obvious therefor© that the sphere of dayfi 
and of inheritance by which it is translated lie outside each other in 
the most important cases. Hence to deal with daya according to 
notions exclusively proper to inheritance in the English sous©, must 
needs lead to error and confusion. 
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property, and from rules winch merely determine its form., 
end how it is to be satisfied in particular cases. 


Much has been said in several of the cases on a distinction 
between the rules of the Hindu law which*are mandatory, as 
contrasted with those which are simply hortative or precep¬ 
tive* When the distinction is rested on the imposition of a 
fine in one of two cases and not in the other, it should rather 
be regarded as assigning the one to the province of the 
criminal and the other to that of the civil law; but these 
departments were by no means clearly demarcated in the early 
jurisprudence. Still less was any exact boundary drawn 
between the field of moral and that of strictly legal duties, 
^Amongst the Hiridfts the religious element in the law has 
acquired a complete predominance / 5 (a) and Jagann&tb% 
arguing from the absence of any fine annexed to unequal 
partition by a father, that ho inny distribute bis property 
of every kind ns he pleases amongst his sons, (h) is landed 
in a direct contradiction of the Mifcfiksbara and other 
received authorities. 


In Yajnavalkya’s laws of civil judicature the subject of a 
judicial process is said to bo a T< complaint of being aggriev¬ 
ed contrary to law or usage ; 51 but a la w n translates 
“ Smriti / 5 the sacred scripture, as fr acini r / 5 may be rendered 
u ordinance 55 as well as <e practice / 5 The rules in tho 
Smritis, as for instance in Yajnavalkya 5 s, are set forth in 
immediate connexion and with constant reference to this 
idea, and so expounded by commentators like Vijuanesvara 
in the Mit&kshara. (c) In chapter VIII. of Mann, ^Gn 
Judicature and ou Law , 55 the connexion is very obvious. 
The rules for tho constitution and government of the Courts 
are followed by the rules of evidence, and then corno those 


(&) Maine, Anc. Law, Ch. YI. p, 192* 

(/;) Coleb. Dig*; Bk. V. Ch. II. ad iniL and T, 77, Comm. 

(c) See Macn* II* L. p. 141, mid Jtoor and Montriou/s Y&jfi. yob 
II. 5, 12, 21, I, 7; and Stenzler’s Text, pp, 4, 45. 
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of the substantive law. Tlie Mth distich |s identical in sense 
With the one in Yajnavalkya; disputes are to be determined 
by a consideration of what is expedient in the view of public 
policy, but always in subjection specially to the law of 
fr dharm" or religion. Slokal64of the same chapter says 
that no declaration, however well authenticated and support¬ 
ed, can be effectual if opposed to " dhanu,” or to recognized 
usages and sloka 8 that the king is to adjudicate according to 
the Ci eternal dharm/* So in Narada, Bk. If. Ch. X. para. 7, 
it is said if If wicked acts unauthorized by (= contrary to) 
the moral law are actually attempted let a king who desires 
prosperity repress themWhatever precept of the Smritis 
therefore had been violated to the injury of a complainant, 
whether expressed in terms hortative or prohibitory, and 
whether a penalty was annexed to the rule or not, the al¬ 
leged injury might, if the prince or the judges so willed, 
be remedied or punished without an "excess of jurisdic¬ 
tion,^ (&) No Hintlft Austin had written a " Province of 
Jurisprudence determined 11 for the lawyers of India; the 
rales of the substantive law were, as usual in but partly 
developed systems, not disengaged from the commands of 
religion. They were but scantily formulated as aids or sup* 
piements to the rules of procedure t while the contents of the 
Vedas were assumed generally to be well known to the 
learned and to need no statement. The distinction therefore 
on which English judges have relied so much was for the 
Hind ft judges hardly a distinction at all. (b) They exercised 
conformably to the jSMraa and to custom a jurisdiction as 
indeterminate as that of the early Chancellors in Englander) 
and would enforce any duty enjoined by a Smriti which 
either in the class or in, the instance seemed of sufficient im¬ 
portance to warrant the exercise of their power. 

(а) See YftjTi, 1.360; Muttayaty Chelti v. Sivayiri Zamindar, I. h. ft- 
0 Mad. at p, 380. 

(б) Comp. Maine's Anc, Law, p. 16, 23,192. 

(c) See Spence, Esprit, Jurist!. 1. 367 3&< and references. 
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One class of propositions received an early ancl compara¬ 
tively fall exposition from the commentators and was 
applied with strictness by the native courts—that relating to 
ownership, its acquisition, do volution and parti tion* The 
needs of society imposed this duty on the-Ny&yidhish, bat 
for the Brahman commentator the chief attraction of the 
subject consisted perhaps in its connexion with the law 
of sacrifices* In what cases property is constituted or 
extinguished;, gained or lost, is minutely discussed. Posses¬ 
sion too as a source or element of property has received a 
pretty full treatment* But the rights and obligations arising 
from family relations have been but meagrely dealt with in 
proportion to their importance, great as this is recognised 
to be* Positive law is incompetent to enforce a complete 
fulfilment of duty in such cases, and rules of mutual 
regard, concession and generosity, supersede or blond with 
those which can bo imposed by external authority* Thus 
the boundary line between moral and legal obligations 
being in its nature vaguely drawn and not having been 
arbitrarily defined, precepts of the Hindi! jurists in 
this sphere take every form from stem command and 
denunciation to mere suggestion or assumption that a 
law of kindness is to prevail * Whether in any instance 
a precept construable as a mere counsel or a proposition 
of moral beauty was to be enforced by a sanction as a 
law was left to the judges on a consideration of all the 
circumstances* In discussing the doctrine of factum valet 
put forward to justify a fathers alienation of ancestral pro¬ 
perty, II* H, Wilson says,(a) * f It is absurd to say that the 
judge is to acknowledge as valid or to permit the validity of 
that which sacred institutes and universal feeling denounco 

as immoral and illegal.The only argument of any 

weight adduced has been this: the law certainly prohibits 
the practice, but it has not provided for its prevention or 


(a) Works, Y> 73. A husband^ alienation depriving bis widow of 
lubaifltenoa i» invalid, Jamn& r. Muchal Baku, I. L. R* 2 All. 315. 

31 a 
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punishment, and therefore being clone it must be recognized. 
But this is a very incorrect view of the case and would, as 
observed by Sir J?, Macnaghtcn, authorize the perpetration 
of a vast variety of crimes. The law has not been so 
improvident. It has stated what ought and what ought not 
to be clone; and has left the enforcement of its prescriptions 
to the discretion of the executive power. We are confident 
that the question between illegality and validity would never 
have been agitated under a Hindi! administration,” 

Itis plain that under a law thus flexible and diseretionab the 
claims of a widow in a family from which her husband had 
been separated iii estate might be subjected to a ratheb 
severer scrutiny than whore there had been no partition, A 
wasting of his substance by the separated brother might bo 
looked on as a kind of fraud which the judges ought to 
prevent. They would recognize too that the tie of consan¬ 
guinity was less binding as the relationship was more 
remote, (a) The changed conditions of lifo in modern as 
compared with ancient days might also be fairly taken into 

(a) The recognition of distant relationships in the law treati non hae 
been founded on texts in themselves of much narrower import. 
Thus Mamfa Text, IX. 185, gives the succession to the father on 
failure of the son, and failing the father gives it to the brothers. 
Y&juavalkya’e text is the widest, Devrtla, quoted in Col. Dig. Bk. V. 
T. 80-82, would seem to have limited the connexion which gave 
rights of inheritance to four degrees (counting inclusively) in tho as¬ 
cending and descending lines. Thus the seventh degree, the rela¬ 
tionship between two second cousins, would be the extreme point cl 
recognized close family connexion. The seven degrees were then 
transferred to a single ascending line as a source of Gotraja- 
supindaa, and beyond these were placed seven degrees more of 
or'i gi n for Satn£ n odakas, The want of uniformity amongst the different 
schools of doctrine as to the remoter successions points to their 
comparatively recent recognition, and tho analogy of the bandhu 
relation, limited to five degrees—first, instead of second, cousmship 
either to the propositus or to one of his parents—points the same 
way, So also does the limitation of responsibility for debt to the 
grandson. The recognition of a right of maintenance arising from 
family connexion as far as the sixth degree (second cousins), and the 
lapsing at that point of the nearer relationship into the clan connexion 




account in applying the rule of expediency. Native 
Courts could not have found a direct warrant perhaps for 
leaving any widow of the family to absolute starvation, but 
they might hold that the rules as laid down contemplated a 
different state of things from the divided family of the 
nineteenth century. Without saying therefore that tb© 
earlier judgments were wrong on the point in question, (a) 
it may be admitted that tho learned Chief Justice of Bombay 
has not, in denying the claims of the widow of a separated 
parcener, transgressed the latitude of construction which tho 
Hindft law itself approves. That law certainly ascribes 
extraordinary authority to a Court in which three judges of 
ordinary attainments sit with a chief judge specially 
appointed for eminent learning by the king. (&) 


of superior and inferior* is shown to have been common amongst the 
European blanche a of the Aryan family by Dr. Hearn (The Aryan 
Household, Ch. X. § 3). In the Canon Law the seventh degree, ns the 
nearest within which marriage was allowed, became idemtilled at one 
time with seventh in the ascend in g line and those descending collater¬ 
ally from that point, as the Canonists counted the degrees only on 
the longer of the two lines diverging from the common source (see 
Jus. Can, by Reififenstuell, vol. II. p. 4#3-5). But the fourth degree 
was afterwards resumed as the limit of prohibition* and this, taken 
exclusively not inclusi vely, would, according to the Homan reckoning, 
generally connb as the seventh degree reckoned inclusively. The 
recognized names oF relations hip amongst the Homans extended only 
to second cousins, i. e , to the sixth, or according to the inclusive mode 
of reckoning the seventh degree (i$B Poste's Gains, 13, I. § 58), and it 
s corns not unlikely that the range of recognized relationship under 
the Canon Law and of Gotraja-sapindaship under the HLndQ law (sea 
above, p. 121) was extended by a somewhat analogous process. The 
genealogies preserved by the hereditary pu rob its readily lent them¬ 
selves to any desired extension of gentile connexion As to the 
variations of the Christian ecclesiastical law, see Zachariae Jus. 
Graeco-Bom. Li I. Tit. I. § 4. 

(a) See also 2 Str. H. L, 16, 

(&) Mann, YIIL II, Comp. Mit. on the Aclm, of Justice, Oh L 
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Fersbnal inquiries made since the judgment in Sumtri* 
hai?s case in several districts of the Bombay presidency seem 
to establish that though a moral claim of every widow to 
support is recognized even in a divided family, a legal right 
is hardly admitted. Widows of separated relatives are to 
be found in the households of many Hiudil gentlemen, but it 
would be a wrong assumption that amongst people thus 
closely connected no more is conceded than could be 
enforced. The presence of these ladies whose lot excites 
pity even in a stranger is, it would seoro, to be ascribed to 
a rule of kindness or at most of positive morality, rather 
than to one of compulsive customary law. Similar inquiries 
as to the case of united families led to the conclusion 
that the right of widows of deceased members to main- 
tenancG is almost invariably recognized, though as to the 
incidence and apportionment of the burden no exact con¬ 
sensus of opinion could be obtained. Here the passages of 
N&rada already referred to, seem to be applicable, and to 
make the support of the widow a duty independent of the 
possession or existence of any estate in winch the deceased 
husband was a sharer, though where this state of things 
existed he who takes the share is specially liable and the 
share itself may be allotted to the widow whose relatives 
are unwilling to receive her. (a) The expression used by 
Nurada is the same in stating the right of widows as in 
stating tho right to subsistence of members of a family 
disqualified for inheritance. The Yyavahflra Maytikha limits 
the text of Nfirada (J) to the case of an undivided family, 
but in such a family it does not make the widow's right to 
subsistence depend on the possession of ancestral wealth. 
In the passage from Katyayana (c) which Nilakantha quotes 
immediately afterwards* the particle <€ tu, w translated tf or, 
includes the sense of so that tho sense is “The 

(a) Srariti Chand. Ch, XI. Sec, I, paras. 34, 35, Trans!. p. 158, 
159. 

(5) Stokes, H. L. Books, p. 35. 

(<;) Stokes, XL L. Books, p. 85. 
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widow receives food and raiment but (where there is pro¬ 
perty) may (also) be assigned a share of it for life” The 
Stfstris have uniformly; accepted the rule in this sense so 
far as can he gathered from their omission to set forth the 
possession of ancestral property as essential; and it is estab¬ 
lished by authenticated usage as the law of many castes*. 
This is shown below. 

That the recognition of the share of a parcener as pri¬ 
marily liable for his widow^s maintenance does not imply 
that she has no right when there was no properfcy, may bo 
gathered from Jagannutha J s comment on Y&jnavalkya’s text 
providing for the daughters and the childless wives of dis¬ 
qualified members of the family, H since it is directed that 
daughters must be supported so long as they b© not disposed 
of in marriage, it appears that the nnptial (expenses) shall 
be defrayed, and that (= that is) if no share bo received by 
a son; but if the son do taka a share his sister must be 
supported and her nuptials defrayed by him alone as is done 
in common cases by a son whose father is dead*” (a) The 
Mitakshara cites a passage from Harffea* u If a woman 
becoming a widow in hor yonth be headstrong (still) a 
maintenance must in that case bo given to her for the 
support of life/* The Viva da Ckintamani quotes this as 
<tf A woman is headstrong, but a maintenance must even 
=== still) be given to her,” (b) The right to support is not 
contemplated as dependent on property, though should there 
be property it may bo satisfied out of it. If the light as 
Vijnanesvam possibly thinks.belongs to a widow of a sepa¬ 
rated parcener, that affords an a fortiori reason for recogniz¬ 
ing it in the ease of a widow of one who has died a member 


(a) CoL Dig. Rk, V, T. 334, Comm. This is in fact a portion of the 
father's obligations falling on the son subject to his exoneration 
only when the misappropriation of property actually existing trans¬ 
fers the duty to him who has taken it. See Yyav* May* Gb. IV. 
Sec, V. pam. 16* 

(A) MiL Gh. II* Sec* I. para. 37, 
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of a joint family. While that family subsists and is capable 
slio must look to it alone for maintenance* The Vlramit- 
rbdftya lays down this rale for widows and daughters in a 
reunited family* (a) The duty of the Hindi! householder 
therefore seems not to have been exaggerated by Sir T, 
Strange when he described it as t( co-extensive with his 
family/' (J) or when he said of the widow in a united 
family a where her husband's property proves deficient tho 
duty of providing for her is cast upon his relations/' (r) 
Yajhavalkya, like Narada, assigns the protection of a woman 
unconditionally to her father, her husband and her son 
successively, and then f * on failure of these,, let their kinsmen 
protect her/' (d) 


Jagannatha, resting on the familiar text of Maim, declares : 
* f The father is bound to Support tho family of his son, aod 
it is not true that those to the support of whom the master 
(i. e, the son) is entitled from a certain person {the father) 
are not (themselves) entitled to maintenance from the same 
person/ (e) This is said of tho family of a student who 
has not then acquired property* Consistently with this 
Coiebrooke says, (J ) in a case where the son must have 
died without property, that the father il would have been 
liable for the reasonable charges of his daughter-in-law's 
maintenance, had ho refused or neglected to support her/' 
Nothing is said of the father's having ancestral property, 
la a similar case where the father may have had ancestral 
property, but the son distinctly had no separate estate, tho 
son s widow was pronounced entitled to maintenance 
from her father-in-law. In this opinion Coiebrooke and 


(a) Yiramit, Trans, p, 219. 

(A) I Sfcr. H. Xi. CL (c) Op. dt 172, 

(d) Col* Dig. Bk. IV. Ch. I. Sec. I. T. 6- 

^ (e) Col, Dig Bk. V. T. 379, Comm, iSfee also per Sir M, Saussc, 
C. J. fl in Eamchandra v, Dadd Ndih 3 1 Bom. H. Q. K, kxxiv. Ap¬ 
pendix, and Macn* H, L. voL II. Ch, II. Caie 8. 
if) Op. cit> vol. II. 412. 










Sutherland concur, (a) as Sutherland did in a similar claim 
by the son's widow against the father’s widow* ( b ) In 
another case (c) Golebrooke says that the half-brothers of a 
widow's deceased husband are bound to mam tain lier* (d) 
It is not even said that the deceased and his brothers were 
members of a joint family ; much less that there was pro¬ 
perty of the deceased or ancestral property. If there had 
been separate property OoJebrooke must have said that the 
widow was entitled to ifc, and if the possession of ancestral 
property were essential in bis view to the existence of fcho 
widow's right, he must have mentioned that too. 


The same remark occurs as to the opinions of the S&stris 
given below at Bfc I. Ch. II* Sec. 1* Q. I7 ; Sec. 6- A- Q. 27; 
Sac* 7j Q. 10* In the first of these cases the family was undi¬ 
vided, but whether there was ancestral property is not stated, 
It .would seem that the deceased son left no property solely his 
own, aa there is no reference to it. In the second case the 
family was undivided or was understood to be so by the 
Sastri, but it does not appear that there was ancestral 
property held by the father. In the third case the pro- 
deceased son may or may not have been separated from his 
father. There is no suggestion that he left any property, 
nor is there any limitation of the widow's right to the 
amount of his share. The Snstri evidently regarded the 
property left by the father as having been solely his own, 
but the obligation of maintaining the son's widow as quo 
that had been binding on the father and after his death 
passed to the mother along with the means of satisfying it. 
In ancestral property the son's right to a share comes into 


(ct) 2 Sfcr. H. If, 28 So in llai Sham Rallubh y. Vranhhhm 
Ghowj 3 C. S. D. A. B. 33 j MusaL HimuHa Chowilmyn v. 

Pudoo Mrniee Chotvdrayn, 4 ib~ 19 . 

{h) Op, cil. II. 235. 

(c) Op. cit II. 297; Macn. H, L« vol. ft- Ch. II. Case 4, 
id) Bo 2 Str. H. L. 12, 16; Macn. H. L. vol II, Ch. II, Case 7. 
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anti dies along with him, (&) so that it coaid not 
be as annexed to an inheritance in the English sense that 
the father's obligation attached to him, The father and son 
having been joint tenants if not tenants by entireties, the 
son could not even charge the common estate according to 
the principle jus accrcscmdi praeferktr oneribus , except 
under circnmstances specially provided for, (h) 

In the case of a disqualified person no ownership general !j 
comes into existence at all over the ancestral estate, (c) Ho 
is entitled merely to maintenance which is accorded to 
him by the texts in the same terms as to wives and 
widows. His right is a charge or an equity to a settle¬ 
ment on the property when there is property, (d) but 
the duty of maintaining him is not therefore limited to 
what but for his incapacity would have been his share, (e) 
It is on relationship that the right is founded, and the right 
of the widow of a member, herself a member of tho family, 
rests equally on relationship, not on property once shared 
by the deceased, though' should such a share have passed 
into the hands of any particular member of tho family tho 
obligation will primarily rest there too, (/) In the cases at 
pp. 83 and 90 of vol. 2 Stranger's Hi odd Law, tho widow 
loft destitute by her husband is recognized as having a right 
to maintenance from her brother's widows. Her brother 

(a) Xfdar&m Sitarato v. Rdm Pdndujh II Bom. II. C. it. at p. 8$. 

(ft) Mi. El Ch. I. Sec, I. paras, %$, W ; infra, Bk. I. Oh. II. Sec. 6 B,; 
Radhab&i y. Ndnardv, I. L K. 3 Bom, 151* 

(c) See Bk, I, Ob YL Sec, L 

(d) Khetramani Dusi v. Ka&hinath Das, 2 Bong, L. R, at p. 52 A. 

C. J. 

(e) Bk. I, Ch. m Sec, 1. Q. 5. 

(/) In the MS, Collection of Caste Laws gathered by Mr, RorracMIe 
there arc many instances in which the caste declare that the helpless 
person is entitled to his share on a partition; and. others in which 
it is said that ho is entitled to maintenance out of his sham or 
alternatively, his proper share ; but along with this it is stated in 
some instances that his brethren must support him where them 
is no estate. This shows that a mere reference to the property 
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could not have bold ancestral property along with bar 
husband, or inherited from him, and the obligation analog 
as against a brother only on the incapacity o£ the bus- 
band's family cannot, it would seem, be made absolutely 
dependent as to the latter any move than as against the 
former on any conditions of property taken by inheritance. 

The Smriti Chandrikh, true to the principle " To him that 
hath shall be given," says that even in the case of helpless 
kinsmen the duty of supporting them rests only on those 
who have taken the patrimony of the disqualified member s 
father, {a) For this Devnmla Bhatta cites a passage of 
Kilty &y an a ending:—“The kinsmen shall not be compelled 
to give the wealth received by them not being his patrimony- 
Here there is nothing about subsistence. The rule given is 
that the person in question shall not obtain property not his 
patrimony. But the passage is not quoted by either the 
Mit&k shark or the Mayftkha, though many other passages 
of K%kyana are quoted by both ; and the reason is obvious* 
The whole of it is given at Ch. V* para, 16 of the DSya 
Bhiga; and it is plain that it refers to a case which does not 
now occur, that of a competition between the offspring of 
persons of different castes. w He," Kktyayana says, <£ is not 

heir to the estate..... f except.....on failure of the kinsmen. 

They shall not bo compelled to give him the wealth [it] not 
being his patrimony.” There is a various reading svapi" 
tryam" it being their patrimony) which leaves the result 
unaltered. On the point for which Devauda uses it, the text 

where there is property does not imply an absence of right wheie 
there is uo property, or none chargeable with the maintenance 
The questions as to widows were put with reference to property, but 
still some answers, as in Bk. G sheet 25, state an unqualified duty to 
support the widow in the family house, her resort to hef pi ilia c^ui 
being (ib. 32,49, 55) * necessary only in the absence of relatives of 
her husband, 4 

(«) Smriti Qhan. Ch, V. paras. 23-25. 

* lb, Koombms 8, Hackee Gudrya 2$, Vaghreo 30, Kkalpa Khambaru* 
43. 


82 h 









■ '■ 



LA TV OF INHEEITANCE, 


[booi 


says nothing. In Mavieddla Venkutlcrisftna v* Mamerfdla 
Venhdratnamah {a) the Surider Court of Madras set aside 
Devdnd&'s rule in the province where bis authority is highest 
by pronouncing in favour of the widow Vright to maintenance 
by her husband's brothers where there was no proof of their 
possession of paternal estate; and it cannot be considered as 
of any great weight in Bombay, 


In a case at Allahabad the High Court ruled that a 
daughter^mdaw had no right to maintenance from her 
fatherdii-law when he had sold the ancestral property, (i) 
If the right of the son's widow to main ten ance depends on 
the bare fact of the retention of the ancestral property, this 
decision must bo accepted; and a father can get rid of the 
burden properly incumbent on him by merely selling the 
patrimony though he may keep the proceeds, or obtain the 
fruits of his unprincipled conduct in some other form ; but 
this would so obviously be a fraud on the dependants that the 
Hindu law would interfere to prevent its success, (c) The 
case is discussed in Lv&imau Emnckandra v\ Safya Ihdma- 
bdi } (d) and th© authorities there quoted seem conclusive of 
the daughter-in-law's right, and by implication of the right 
of every coparcener's widow* The passage of the Yira* 
mitrodaya quoted by the Allahabad Court seems to be the 
one at p* 154 of Mr* G olap cl lan cl m's translation. It says, 
By reason ( = force) of the text f The lieii 1 to the estate of 
a person shall liquidate his debts'—he alone who takes the 
estate is declared liable to discharge the debts*'* This is said 
by Mi tram Ur a to illustrate the proposition that if any one 
improperly deprives the grandson of the estates such person 
shall pay the grandfather's debts, and yet in the absence 
of all estate the grandson's liability is not disputed, (#) So 


(a) Mad, S. I)* A, B* for 1849, p* 5* 

(&) Gangdbdi v. Sitamm f I. L* R» 1 All. 170, 

(c) Bk, JL Inbred, § 4 F. 

(d) 1. L, R. 2 Bom. at p, 5/9. 

See Yyar. May. Ch, V, Sec* IV* para* 14 a 







abo as to the passage of Narad a and the com incut on it 
given at p. 174. Mitramisra indeed takes the command to 
support the widows as specially applicable to those of a 
separated coparcener of a rank lower than the <f patni/' and 
says that $ whoever takes tho estate JJ must afford then} 
main ten anco ff by reason of succession to the estate/' Such 
is the role, he says, when there is an estate to succeed to: he 
who takes the benefit must take the burden* But where 
there is no estate the precept remains unqualified by 
anything which can transfer the obligation from those 
immediately subjected to it, just as in the case of the fathers 
debt. 

Looking then to the constitution of the Hindi family, to 
tho restrictions placed on a woman's activity, to tho 
prohibition in a united family against her making a hoard, 
and the maledictions pronoun cod on those who fail to pro¬ 
vide for tho helpless members of their family, tho conclusion 
may be hazarded that Golobrooke and others had sufficient 
grounds for opinions to which the actual practice of the 
people generally conforms in the Bombay presidency. In 
a united family it would seem that in some form mainte¬ 
nance may be claimed by tho widow of a deceased member 
as a right not dependent on property though in a measure 
regulated by it, {a} but on the capacity only of her relatives 
in the order of nearness to her husband. It must be 
admitted however that the decisions in recent times'go 
rather to limit tho responsibility for maintenance, to the 
property taken by succession to the deceased husband, 
\\ here tho widow had made away with her husband's pro¬ 
perty and then sought maintenance from his two brothers 
solely dependent on their profession as school masters, the 
rejection of the claim (h) might be referred to tho principle 
of the repression of fraud in the comprehensive sense given 


(o) Seo Narhar Singh v. Dirgmth Kuar, I. L, R. 2 Aik 407* 
(t) Qamsh v. Yamundibaij Bo to. H. C. P. J. 1878, p- 130* 
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to it in the Hindu law* (a) but in other cases (&) it lias been 
said that a widow's claim extends only to the interest of her 
deceased husband in the undivided property* 

In close connexion with tho right to maintenance, form* 
ing part of i t indeed* stands tho widow's right to a residence 
in the family house. That a a oh residence must bo afforded 
to her when there is a family dwelling has been uniformly 
held by the S&stris* (c) Should her residence in the family 
dwelling be extremely inconvenient she may be lodged else¬ 
where, (<i) but the obligation cannot be shaken off by a sale 
of the dwelling, (a) The head of the family is still bound, and 
the property itself ( f) unless taken by a circumspect pur¬ 
chaser without notice of the widow's right- (g) Her general 
right to sustenance is guarded against fraud m one taking 

(a) Comp, Paw BiH v* Gitddodhar Bmtm§m : , 6 C. W, It 19$. In 
lie case of Bdi hakiihmi v* hakhmdda, 1 Bora. LI. C. R, 13, the widow 
had taken a share o£ l her deceased husband's estate* but when after 
thirty-four years she became destitute the iS&stri and the Court pro* 
Bounced her step-sou and his sons liable for her maintenance. In 
that case there had been no fraud. Comp. Bo. II, C, p. 1,1878, p* 139* 
{&) See Mddlmvmo v* Gang&bai, I. L, R. 2 Bom. 039; the F. B- case, 
7 N, W. P* R. 261; Visalatchi Animal v* Annammj tSastrtf, 5 M. 
H, C * R. 150; Qanga Bai v. Sita Bam, 1. L. It. 1 AIL 170; Narhar 
Singh v, Dirgnaih Knar , 1, L* R 2 All. 407. Bo* H. C. P J. 1878, p, 131* 
(e) See above p. 79; Bk. I. Ch. I Sec. % Q. 7, lb 12, 25, 26. See 
Index, Tit. Residence ; Gauri v. Ckandramanii I. L. It, 1 All 262; 
Bhikham Dws v- 1 L, R 2 AIL HI ; Many at Bebi v, Dina na th 

Bose, 4 Beng. L* It. 76 t O. 0. 3. 

(d) Ibid. 

(a) See infra, Bk. I. Ch. L See. 2. Q. 9; Lakshman Rdmchandra v. 
Satyabhchndbdl, I- L. R. 2 Born. 494* 506. 

(/) Mangala Debt v.Binanath Rose p 4 Bong. L. R. 73 O, 0 J. ; 
Sri mat i Bhagabati Das i v. Kanailal Mliter, S Bong. L, ft* 22,3 ; Gauri 
v. Chandrauiani* I. L. R. 1 AIL 262 ; Talemand Singh v. I lukmina, 
I L. R. 3 All* 353. 

(c) See Lakshman Ramckandra y , Saiyabkdmdb ll, 1. L R, 2 Bom. 
at pp. 514, 518, 519. In Pammti v Kimming, Y was a. widowed 
daughter-in-law of X. She occupied a house allowed to her as residence 
by X. f fhis was attached in execution of a decree against X by hie 
creditor C ; Y than sued X for maintenance and residence in the 









tiie family property when there is such property, \mt it cfooa 
not constitute an interest in tho estate unless it has been 
limited by a decree or a legal transaction, (ff) Her own resigna¬ 
tion of her right cannot he effect nab seeing that as a wife 
she is incapable of contracting (6) except with reference to her 
stridlnma > (c) that during her husband's life her right is a 
mere expectancy, (d) and that afterwards she cannot deal by 
anticipation with her right to subsistence, which is a per¬ 
sonal relation between her and her husband's heirs, though 
she may dispose of that to which by allotment in partition 
she has acquired a right ad rem , (e) 

house occupied by her. Tins was adjudged to bar. In the mean¬ 
time X’s interest in the bouse had been sold in execution and 
purchased by G, who sought to expel Y. It was declared however 
that X J s ownership was subject to Y*s right of residence, and that C 
could not take possession until Y's te life estate foil in. ,J 

On tho remark of the District Judge that debts take precedence 
of maintenance, tho judgment observes “We may assume that this 
is correct/ 1 but found in it no ground for disturbing Y< This if laid 
down without regard to the nature of the debt contracted by X to 
C, would go to make Y's title to residence a complete life-tenancy of 
the house occupied by her. This puts her right rather higher than 
SatyabhdmdbdVs case, but the proceedings may have suggested to 
the Court that there had been collusion for the purpose of getting 
rid of the daughter-in-law Y. 

(a) Lahshmmi llumchandra v. Safyablidmdbait supra ; Kalpagaihuclii 
v* Gatmpathi Pillai, I. L. R. 3 Mad, 184, 191. 

(£) Manu, VIII. 416, says her property becomes her husband's, 
like a wife’s chattels under the English Common law. Her earnings 
are her husband’s: Vyav* May. Ch. IV. Sec. X* para. 7, and even tho 
presents of Mends except in special cases, ib. Col. Dig. Bk, V, T. 470. 

{#) S. A. 261 of 1861; No.ButbhM Bhdildl v. Javher Ndiji, 1. L. R, 1 
Bom. 121; Govwdji Ekimji v. Lakkmidm Nalhubkay, I, L. R. 4 Bom. 
318 ; NdMlchand v. Bdi $Mva s I L, K. 6 Bom* 470; Narotam v. Nanha, 
ib 473; Col. Dig. Bk Y. T. 475; Colob, on Gblig. Bk. II Ch. III. 54 

(d) The Judicial Committee declined to affirm tbe principle that an 
expectant interest can be the subject of a sale under the Hindi! law. 
Baboo BooliChand v. Baboo Brij Bhookmi Lall t decided 4th Feb. 1880* 

(e) Sea on the woman's general dependence, below, See. 11; Yajo* 
l. 85 ; Vyav. May. Oh, IV. Sec. V. para, 17. That she is always 
under tutelage see Steele, L. C* 177 ; especially a widow, per Grant, 
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The question remains of how the right to maintenance 
where it exists is to be satisfied* On this point the Mitftk- 
shara is silent, which however shows only the fragmentary 
manner in which as a running commentary on a particular 
Smriti it deals with the body of the law* In the Yy a va¬ 
liant May ft kh a (ft) it is said that in an undivided family the 
widow ff obtains food and raiment or else a shire so long 
as she lives*” {£>) As a condition however she is to be assi- 


J*,in Co>nulmi>?ietf Dosseo v. Rammanath Bysack^ 1 Fulb, at p. 200, and 
per Seton, J*, ib. SOB* As to her general incapacity to contract, Nft- 
rndft. Ft* I. Ch III. 27, Oh. IV, 61 j Vyar. MAy, Ob. II. Sec. I para. 
10 j Col Dig * 1 * Bk, I. Ch* I. T, 8; Ellis in Madras Miraai Papers, IftS i 
that she may like an infant be represented by a next friend, Vyav- 
May* Gh* L Sec. L para. 21. That her right as mother or wife is tin- 
transferriblo, see Bhyrub CJmnder Ghose v. ffiubo Chundav Goolto, 5 C, 
W* It, lit; Hamdbdi y. Gant'sh Dhonddev Joshi, Horn. 11. C. P* J. 
3S76, p. 188, except perhaps where a specific charge has been decreed ; 
Gangdbdi v. KhrisJmdjif Bom* II, C. P, J, 1879, p. 2, But the right is 
doubtful even then, see St nth Gobin Dass v* Ran chore, 3 N. W, F. 
E. S04; Bai Lakshmi v* LakhmirMe Gopdldds, ] Bom. H* C R- 13; 
Ramhbdi v* Trimbah Gcmesh, ft Bom* IL C. H. 2B3. As to the share given 
on partition see Bhugioortdeen Dcobcy r, Myna Base, 11 M, 1* A. at p- 
514* The contracts which have sometimes been relied on even if con¬ 
sistent with the relation of husband ami wife must in nearly all cases 
fail through the operation of the principles embodied In Secs* 14 and IS 
of the Indian Contract Act IX. of 1872 and the Indian Evidence Act 

I. of 1872, Sec* 111. See NarbaddbtU v* Mahddev Ndray an ? I* L. R* 
5 Bom. 99, and the refer cnees. In England there can be no contract 
between a husband and his wife, Regard v, Johnson, 3 Yes. 352, 358 p 
nor cun any agreement between them alter her legal capacities aa a 
married wemau, Marshall v . Ruttm, 8 T. R. 545* The same rules 
hold under the Hindfr law by which the wife's dependence, and the 
husband's dominion and obligations are as strongly recognized as by 
the English law', and in a way remarkably analogous to it. See Vyav, 
May* Gh. IV* Bee* X. para. 7 ss.; Gh V. Sec. IV. para. 20; Gh. XX.; 
Col* Dig. Bk. V* T. 470 ; Nathubdi Bkmlal v. Javher I b* R. 

1 Bom* 121 ; Ramdbdi v. Trimbak Guncsh, 9 f Bom. E * O. H 283 ; S- 
A* 94 ol 1873. [As to the English law see now 45 and 40 Vic* 0. 75.] 
(a) Ch. IV. Sec. S. para, 7. 

(5) Sec VSramit, TransL pp. 173j 174. 
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djaoaa in service to her 61 gam M that is <e to her father-in-law 
and other (head of the family supporting her). At his pleasure 
she may receive a share; otherwise merely food and rax- 
meat” The a anna vaslea/' translated " food and.raimeni| v 
means a direct supply of necessaries as distinguished from 
a m oney al lo wan c e. ( a ) Ka fcy tty ana* s S m ri ti (&) on w hieh 
this precept rests contains the further direction as gifen in 
the Viv&da Ghintimani. (c) u If he (the husband) leave no 
estate let her remain with his family/* The same Smriti 
goes so far even as to say .that ° what has been promised to 
a woman by her husband as her stridhana is to be deliver¬ 
ed by his sous provided she remain with the family of her 
husband, but not if she li ve in the family of her father/’ (ri) 

A various reading in Yaradraja (e) supports her right to her 
stridhaua in either of the cases supposed but leaves the 
conditio n as to maintenance untouched. 

The condition of residence and performance of household 
duties may however be dispensed with on proper occasions. 

Thus after providing for a wife's support during her hus¬ 
band's life by a kind of distraint in cases where food, apparel, 
or habitation is withheld, Katyayana says, (/) (t She may 

take it also (if refused) from his heir,*.,.,bnt when 

she has obtained it (i e. maintenance ™ food, apparel and 
lodging) she must reside with the family of her husband. 

Yet if afflicted by disease or in danger of her life she nmy 
go to her own kindred/' (g) Apart from this Kfttyayana, 
as wo have seen, says property promised by her husband as 


(a) See the Silsfcrfs answer in Ichha Lakskmi v, Anandram, 1 I3orr. 
B, at p, 130, 

(&) See V tram it. Tran si. 173* 174, 

(c) Transl, p, 26l, 

(d) Col. Dig. Bk, V, T, 483, 

(@) Tran 3 1 , p. 50 . 

(/) Yiv&da Chinfc. p* 265. 

(g) Cal. Dig. Bk* V, T, 481* Caleb, m 2 Stv. H. L. 401, 







sfcrMhana™a promise specially sacred (a)—may be withheld 
by the sons if she choose to withdraw to her own family, { h ) 
Various readings of the Smritis give a different sense, (c) 
but the ones adopted by Jagamiatha were approved by 
Colobrooke, whose opinion, confirming that of the Sastri* is 
given at 2 Strange H. L, 40L The widow, it is said, may 
visit her own relatives but is to reside with those of her 
husband, who must provide her with a suitable allowance. 
The Sastris in the Bombay presidency have always given 
similar opinions, making the widow's right one to main¬ 
tenance as a member of the household in the husband's 
family, (d) The J udicial Committee also say, f<r The Hind'ft 
wife upon her marriage passes into and becomes a member 
of that family. It is upon that family that as a widow sho 
has her claim for maintenance. It is in that family that in 

the strict contemplation of law she ought to-.,.,reside*" (e) 

Consistently with these authorities it was said in Ud&ram 
v, Sonkabai(f ) that ss the ordinary duty of a Hindil widow 
is to reside with her husband's family, who in return aro 
charged with the duty of maintaining and pro tec ting* her/' (g ) 
but it was in the same case ruled that for a failure in 
kind usage the widow might leave her father-in-law's house 
and obtain a separata maintenance. In Raugo V in 6 yak v* 
Yammn&b&i (A) it was held that although in the discretion 


(а) Tiram. Trans!, p. 228. 

(б) Cot Big. Ek. V, T/438; VivAda Chints, 265, 

(e) See Varadraja, pp. 50, 51. 

(d) Kimla Buhoo v. MumesJwnhwt 2 Bprr. 746 ; infra, Bk, b Oh. I, 
Sec. 2,Q. 12, 25 ; Oh. II. Sec. I, Q, 6 ; Sec, 6 A, Q. 2 ; Sp, Ap. 
5 of 1862 j see Range Vinayak v. Yainundbdi, I. L. If 3 Bom. at p. 46, 
and see 2 Macn. H, L. Ill, 118 ; 1 Sir, fl. L 244, 245? % 4b . 272. 

(e) Sri liughmmdha v. Sri Braze Ki. shore, L. B. 3 1. A, at p. 121. 

(J) 16 Bom- H- C, K. 483. ‘ 

($) 11 A widow's nearest guardian, if there be no dower* will main¬ 
tain her,” Answers of Castes (Brahmans) to Borradaile’s questions, 
Bk. £b p. 13 MS. 

{h) L L. R. 3 Bom. 44, 





of tlio Court a separate maintenance might bo awarded to 
a widow quitting her husband's family, yet this could not 
ordinarily bo claimed, “ All she can strictly demand,” it 
was said, u is a suitable subsistence when necessary and 
whatever is required to make such a demand effectual,” 
In the absence of any special cause for her withdrawal a 
separate allowance was refused, (a) In a previous case (S) 
it had been said by Sir Michael Westropp, G. I, “If he 
(the father-in-law) ill-treated her and expelled her from the 
family house the Civil Court would, we think, have been war¬ 
ranted in awarding to her a residence and a separate main- 
tenanceoiit of the family estate in his bauds,” The mention 
of the condition implies that it was thought essential. 

In a Bengal case, however, that of C&ssinath lhj$aek v. 
Fliirrimmdmm IMssee, (c) it was said by the pundits who 
were consulted that a widow removing from her husband'a 
family for other than unchaste purposes does not forfeit her 
right of succession to her husband’s estate. This vvas made 
the foundation of the decision of the Judicial Committee in 
appeal. (cZ) The Hindft widow la Bengal* it must be borne in 
mind, takes her husband’s share even in an undivided family > (c) 
and there being no text to deprive her of the estate on her 
withdrawing from the family abode she retains as does 

even a widow who becomes incontinent, (</) In the subse- 

(a) Lobs of right to maintenance by'removal from her father-in- 
Jaw’s is set forth as a customary law by many castes in answer to 
Mr. Borrodaile’s inquiries. Sv& Lithog. pp. 53, 74*82, 83, 160, (177) 
(Sil), 194, 475-6, 498 ; MS. C.5Q, 155 ; F. sheet 35, 40, 44 ; (4. Soofcar 
Goojar Tftlabda, Lohar Sontar, Pardesi Soofcar, Lobar Suratt ; Sh. 15, 
25, 49, 55; Koombar 8 , Mochi SO, Khalpa Khimbatta 48 The only 
case fcu the contrary is one in Rk, F, Broach Brahmans. 

(b) Sdmtribd'i v, Lmimibai , I L. R. 2 Bom. at p. 590. 

(c) 2 Mori. Dig. 198. 

{d) See 12 Bong. L. H. afc p. 242, 243. 

(c) DftyabMga, Oh. XL Sec, 1, para. 46, 

(/) Set Vimm. Trans! p. 235. 

( 37 ) YSram. Trails! 253. See JfltfMtraia Kollta V. Kerry Kolllavij, 
L. R, 7 I, A, 115. 
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q neztt cns q o f Ja du mani D < i si v. Kh etra Mohu ft Sh i1 s {&) Sir L* 
Peel said that the right of a widow to maintenance was a 
charge on the late husbautVs property in the hands of the heir. 


As the property did not descend to the widow the case must 
have been one under the law of the Mitaksharft, not of the 
Dslyabhuga. The learned Chief Justice however applies the 
former decision to the new ease under a different law, and 
gives it an extension beyond the mutter to which the earlier 
decision applied, which certainly could net have been expect¬ 
ed by tiia pundits whose opinions formed the ultimate basis 
of the judgment. “ The freedom of choice ( of residence)/* 
his Lordship observes, “ had respect to causes as applicable 
to a widow not an heiress as to one who inherited/ 7 i£ There 
are certainly texts/ 7 he continue?, "which speak of the right 
of tho relatives of the husband to have the widow resident 
under their roof/ 7 but these he thinks may bo controlled by 
reference to the needs of modern society, and as a forfeiture 
of maintenance is not prescribed as a penalty for withdrawn!, 
the widow is equally entitled to it whether she resides at her 
father’s house or w ith her deceased husband’s family. 


It does not seem to have occurred to the learned Judge 
that "the tight to receive maintenance is very different from 
a vested estato in property, and therefor© what is said as to 
maintenance cannot be extended to the case of a widow’s 
©state by succession/’(i) and that the converse is equally true. 
The widow does not forfeit her right by withdrawing from 
her husband’s family, but then the right itself is a tight to 
be supported there not elsewhere. Its enjoyment is lost 
simply because that enjoyment is essentially local. It is only 
when the husband's family are unable or unwilling to maintain 
the widow that her right to a separate allotment of property 
arises, (c) Strictly it is only in the patni or principal wife 


(a) Yyav. Darp. 38L 

[h) Judicial Committeo in Momram Eolita v. Kerry Kolitany, b R 
71. A at p. I&l 

(c) Vyaw May, Ch. IV. Sec. VlU.p, 1 ; Smriti Chwid. Ch. XL 
Sec. 1. p, 46 ; YivMa Chmt. 265. 





that this latter right can become vested. She is answerable for 
sacrifices to her husband's manes* and ought to have the 
means of performing them when she cannot share in the 
united family sacrifices: the wife of inferior class is not a 
subject of the duty or the right, (a) It is not in any case 
strictly a charge on the estate constituting a property. The 
widow's maintenance is a personal right (b) to bo made 
good by the heir taking the properfcy, (c) but the correspond' 
iug duty does not necessarily and in all eases adhere 
to the property itself, (d) It is not a right which can bo 
assigned or attached, {e) The father's debts take preced¬ 
ence of the mother's subsistence^ and even these are not a 
charge in such a sense as to prevent the sons giving a clear 
title to a purchaser, (f) Although therefore the main ten- 
ence of a widow of a coparcener is in a sense a charge on 
tbo estate, (</) it does seem to be one necessarily attended 
with the incidents of ordinary property until at least a 
special lien has been created by agreement or by judgment 
Of a Court. In Baijim Doohey v. Brij Bhoohan Lail 
Awudi (ft) the phrase “charge upon inheritance u seems to 
bo used in the sense of a liability passing with, the estate to 

(a) See Smritl C It and. Ch, XI, Sec, L paras. 9> 10, 12, IS, 21, 35. 

(i,) Bhyrub Chunder Qhose v„ Nubn Chnnder Gooko, 5 C, W. It. Ill : 
Musst. Du]oo)i Koonumr y.S ungum Singh* 7 Cl; W, It- 311 

(c) What the Roman law called a ntodus. 

(d) Lttkshvvm 7, StirasmUbdi* 12 B. li C. R. 69; Adheranee Nfirain 
Coomanj v. Shonct Mahe, T, L. R, 1 Gal. 365 ; Johurra Bibee v. Srce- 
gopal Mie^er, tb, 470. Lakdwian V. So.]gabhdmsbdi t I, L. R, 2 
Bom. 494 

(e) Bht/nib Ghunder v. Nuba Cbunder, & €. W. R. Ill; Musst 
Duloon Koomnvr v. Sang im Singh, 7 C. W. R. 311 ; Ramabdi v. 
Gane&h, Bom, IL C- P. J. 1876, p. 183, 

(/) Lukslumn llamehandm y, Satyabhamtibai, I. L. R. 2 Rom. at 
p 505 ; Jamiigatram v. Purbhuddn, 0 B. H. 0. R. 116; Lakshman 
JRdmchQndtfr y. Sarasmlihdi, 12 B. H. C. II* 69; Ndtchiarummal V- 
Gopala Krishna* L L. R. 2 Mad. 126. 

(g) JStamchandra v. Savilrihai* 4 Bom. II. C. R. 73, A. C. -J. 

(h) L, R. 2 I, A, at p, 279. 
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successors : the claim in tllat o&sewas rmHzed agaipst tlna per¬ 
sonal interest of the holder of the estate? herself n widow. 
In Ntiratjunrao v, Ram&b&i (&) the Judicial Committee rocog- 

niK6S3 that u an obligation.to make allowance for the 

support, of the widows analogous to the maintenance to 
which widows by Hindu law aro entitled/* does not ,r create 
a right which [is] a specific charge on the inheritance.^ 
The assumption therefore that the light to maintenance is an 
estate like that taken by a widow on succession seems to be 
un warrantee!, and thus the ground originally taken tor giving 
to the minor right the absoluteness of the other fails. (b) 

But however questionable the origin of the doctrine wo 
tiro considering, it has been so frequently acted on that it 
must now probably be considered as finally established, (c) 
The duty of residence with the family of tbe deceased hus¬ 
band has been reduced to a mere moral obligation, (d) In 
the case of Plrihee Singh v. Ranee Rajfotoer, (e) an appeal 


from the High Court at Allahabad, the widow was on titled 
under her husband's will to maintenance and provision for 
charities. There was no direction ns to residence. Tho 
Judicial Committee finding this, relied, on the general prin¬ 
ciple laid down by Sir L, Feel in Jaditmam’s case, (/) and 


( a) L K* 6 i. A. a t p 118. Go mp. Kooma m Ih heeds case, 1 Mar ah, 200 „ 
(&),The husband's obligation under the English law to settle lands 
on his wife is not forfeited even by elopement and adultery. It is a 
legal right vested in her and ri not divested though dovrer'ia barred 
by si m i I a r m i sc oi id not s 8-t di icy v . S h In ey >3 P. W ms. 268 ; azt d t h a 
wife keeping apart from her husband cannot claim a separate main¬ 
tenance: Manby y, Scott , 2 $. L. C. 37$; Mar&hatl v, RuUon, 8 T K 
545, 547. 

(c) See SnbsoondareaBosses y ,Klsto BUtfOve Neoglty, 2 T&y.»nd fiell T 
190 ; Shumo Moyee Dassee, v. Omul hall Dux? \ 1 Marshall, 407; Visa- 
tatchi Ammal v. Annusamy Sastri t 5 M. H. D. R 150. 

ft?) Kdodee Monee Babea v. Tarrachcmd Clmckerhutty f 2 0. W. R. 134 ■ 
Ahnltya Bhai D&bia v. Lu chime Mome IhMa, 6 -C* W. S. 37; Uanya 
Bai v. Sita Ram> I- L. K, 1 AIL 1/0, 174. 

(e) IS Rang. L. E. p, 238. 

(/) V. Darpi 1184. 
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declared the right of the widow to an allowance not impair¬ 
ed by her withdrawal from the family of her husband. 
The case of Nurayanrao v. Itawctfj&i (a) frotn Bombay was 
very similar to that of Fir thee Singh, and there being no 
condition as to residence in the will, the Judicial Committee 
held that the widow ff wus to be left in this respect in th© 
ordinary position of a Hindu widow, in which case separation 
from the ancestral house would not generally disentitle, her 
to maintenance/ 1 The Jaw thus kid down was followed in 
Ktt'turbai v. Shivajiram (£) and it must now be tkken that 
wditui the members of a deceased husband’s family have family 
property it lies not on the widow claim mg separate mainte¬ 
nance to show that her withdrawal was necessary or proper. 


but on them to show that it was improper or else “that tho 
family property is so small as not reasonably to admit of an 
allotment to her of a separate maintenance/’ (c) ■ 

The different incidence of the harden of proof thus 
established will not probably produce much variance in 
practice. Under the British rule, a widow could make 
herself so disagreeable that the members of the husbandk 
family would be glad to part with her on any reasonable 
terms, and mere disagreement lias in some instances been 
thought by the Sastris a sufficient ground for approving a 
separate maintenance. 

The right to maintenance is by the common law one 
<c accruing from tim© to time according to the wants and 
exigencies of the widow.(rf) The limitation to a suit for 
o, declaration of the right is now 12 years under Act XV, of 
1877, Schcd. IL Art, 12$, so that decisions under the preceding 
Acts limiting the claim to 12 years from the husband’s death 


(a) X*. It. ft I, A. 114. 

(b) I. L, It. 3 Bom. 372. 

(c) See H (hmhmdm v\ I I/* R. 4 Bom. 261. 

(d) v. llam*lbdt t k B- G I. A. at p. UB; S, 0. 1. L ■> 

Bonn 415. It cannot be attached: v. Gariwhs Bo. II. 0. V. J. 

187G, p. 188, 








are no longer applicable, (a) Bat though limitation arises ou 
a time to be counted from the application and refusal, the 
right is not to bo referred to that demand as its origin so as 
to prevent the award of arrears in a proper case, (ft) A 
decree fixes the payments awarded as a charge on the 
estate, (c) and though future Roms to become due are still 
inalienable (d) the amount decreed for arrears may bo 
attached by the widow J s judgment creditors. (e) 

Maintenance may be awarded for the future, subject if 
necessary to a variation on a change of circumstances. (/) 
The award or refusal of arrears rests in the discretion of the 
Cou rt . ( g ) These dec Is io ns are oh vio us ly i n co nsi s te nt wi th th e 
sum payable for maintenance being a charge on the property 
in the strict sense of a real right in it. A wife's right to mainte¬ 
nance has been attributed to a kind of identity with her 
husband in proprietary right, hut then her right is quito 
subordinate, (ft) She cannot deal with it nor can she 

to Jb . 

(5) JIviv. 1lamji Vdlji, I. L* ft* 3 Bom. 207. 

(c) Ham KaZlse Ko&r v. The. Court of llhr&s, 18 C. W. R. 473; Koom- 
m*ee JJebia v, Roy LurJtjnecjnd SingK 23 C, W. R. 33; Gangdbdi v. 
Krivhntfi DatMji* Bom. H. C, P. J. for 1879, p, 2. 

( d ) This it; recognized generally by the custom ary law of castes } as 
in Borradatlc, 0. Rules, MS. Cl. Sheet 32. 

(6) Mnrni* Didoon Koonwur v. &king urn Singh, 7 C. W. R 311 j and 
sec Kasheeshuree Debt a y. Greesh Ckundor Lahoree, ti C> W, R. 04 M. 
Jt ; and Iloymoimity Debia Chowdlirain v. Koroona MoyeeDsbai, 8 0. 
^ T . R. 40 0. H. 

(/) Ram, Kulfm Kortr v. The Court of Wards, 18 C. "W, R. 473; 
Nubo Gopal Roy w Breemuiiy Amrit Magee Dos&eo, 24 Q. W. II, 428 ; 
NarfmdoMi v, Mahadev Ndmjan, I* L. R. 5 Bom . 99, The successor of 
a rtamuxUr ib was said might readjust the terms of the grant made tor 
maintenance fco his predecessor's mother ; Blwmnamnia, v, Bdtmsdmi, 

1 L It. 4 Mad 193, 

(>/} See Jodtmani Dossed s case, supra ; Raja Fir thee Bing v- Ranee 
Maj Kijoer, 13 Keng L li at p. 248 ; NdrdyctMdo v, Eam&b&i, I- L. R. 
3 Bom, 415; S, 0- L, R . (> 1. A. 114; Venkopadhyaya v Kdvan Ifongasu, 

2 Mart El. C. ft. 36, As to the amount to be awarded see Sreemutty 
Nittofa'asore# Dossse v, Jogmdronath MuUic it, L R. 5 I. A. 55. 

(h) Jamna v, M or hut Baku, I, L E. 2 All. 315. 
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effectively rcleaao her husband and his heirs from her right 
to subsistence ia) by a document executed in the husband's 
life, though Hi amount of her subsistence may thus be 
defined in case of a disagreement in the family, 

The main ton an co of parents (fr) and of children in a 
united family is provided for by the law which determines 
their several interests. This is discussed under the head 
of Partition. Apart from property or after a partition 
the parents are always entitled to subsistence from their 
sons, (r;) The adult sou is not usually entitled to support 
by his father, (el) but in extreme indigence the right arises 
m favour of one who is incapable of maintaining himself. (<?) 

These rights cannot however be considered as charges on 
the property held by those subject to them, though the 
extent of the corresponding obligation depends very much 
on the moans by which it can bo satisfied. Illegitimate 
children not taking a share of the estate are entitled to 
maintenance (/) but not in general as a charge on tho 
property, though the father of a Siidra may allot n share to 
him, ig) and in the higher castes may make a grant. (A) 

In families hi which a rule of primogeniture prevails, that 
is generally in families holding estates granted for the sup¬ 
port of some public service of importance s the younger 
va embers are entitled to a provision by way of appanage in 

(a) Lahshmmi Bdmchuniira v. Sahjabh(firndhm f I t ft - Bom. 494, 

50a ; RTarbaddbdi v. Mahddcv jS'drn<tj(tn t 1. Xi. It 5 Bom, 99* 

(A) A son must always support bis parents, his mother even though 
ehe bo an outcasts. Bautlh, Tr. 230 ; Gant. IV. p 279, 

(c) Sec M&nu quoted Col. Dig. Rk. V. Qh- VI. T. 379, Comm. 

(d) ProncJumd Pepara v. Hootafichcnd Fepara, 12 C, W R 4*94. 

(e) Col. Dig. Bk. V Cb. I. T. 23; Smriti Chand. Ch- II. See, I. 

para. 31 pu. ; Steele, L. C. 40, 178- 

(/) Mhi v. Govind, I. L, R. 1 Bom. 97; Sri Gajapathi Rftdhik t 
S ri Gojapathi ^ilamani } 13 JVL I. A. at p. 506- 

(g) Coleb. in 2 Sfcr. fit, L. 68. Sec below, Bk, T, Ch. VI. Sec, 2,Q. 

2, Rem. 

f h) Raja, Pmkhai v. Zalim Si ugh t L, R 4 1. A, 159. 







tli (3 shape either of aft assignment of the revenue of particular 
villages ov lauds, or else of an income out of the general 
reven u e of tho inip nrtible esfcato. (a) lb offceo happens that 
a family which has an estate of this kind has also property 
apart from its wafcan or estate appropriated to pah He par- 
poses. When that is the case there may be a partition 
if there is nob n family usrge to the contrary, in which the 
“ service lands 17 tiro taken into account along with the other 
property in the aggregate for partition. They are assigned 
to one of the sharers, and if impartible may make that share 
larger than the others. The lands however though subject 
to provide for a public service may still be partible within the 
family, and this is a very common case. When tho partible 
estate is insignificant, the holder of the impartible estate is 
subject to claims for maintenance of the junior branches 
of the family so far as he can support them. No precise 
limit has as yet been set to the degree of family connexion 
on which the right and obligation depend. (&) An allotment 
of land or revenue seems to continue to lineal descendants 
in the branch, and on their extinction to revert, (c) But 
sometimes it is absolute, (d) 

When a share is mis net: ess folly sued for by a widow or a 
member of a junior branch of a family it is the practice ot 
tho Courts to award maintenance if the right to it is estab¬ 
lished in the course of the trial, (c) 


(a) Steele, L, C- 229 ; Skidhojlrm v. Nuikojtr&p, 10 B, H. C- R. 
oog ; Nnrdnh Kkanderav v. YwfyffiW* Bom. H. C. P. J, 1882, p. 346; 
Chnodhry Jlurmhuv P* rshad D(m v. Qocoolanmd JOosb, 17 C. W. It 
129, 0 It; comp Imperial Gazetteer of India, Art RujputAni, vol. 
VII. p. 520. 

(b) Sm Sleeman, Journey through Cade, vol I. p. IdO, 173; above, 
p. 242 ; and Samtriavd v. Anamlrao, 12 Bo. H- 0- It 224. 

'( 6 ; Baja Woodoyaditto IM v. 'Mukaand Namm , 22 C. W- B-J225. 
fd) Salur Zaminddr v. Paddu Pakli* Rajiiy I L. It. 4 Mad. S73- 
( f p Rakhmdbdl v. Rd Ihdbdi, 5 Born. H. G. It 103 A. C J ; jR<mbm 
t. Sada Bhmwv, 8 Bom, H. C R 09 A. C. J,; Shldhajudt v. Rdiko* 
jirdvp 10 Bom. 11, €. R. 228, 234 
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An allowance for maintenance* fixed by a decree is 
ordinarily liable to be varied if the party ordered to pay it 
aliowa that there are circumstances which render it equitable 
to vary the amount , i3 and f< no Courts p it was said, 
u would pass a decree fixing a grant of maintenance in 
perpetuity/* (a) 


§ 1L—ON STIUDZtANA OR WOMAN*S PROPERTY. 


The simple etymology of the word f Stridhana/ < woman's 
property/ affords little or no guidance towards deter¬ 
mining its exact comprehension. The principal divergencies 
of view indeed amongst the native commentators may per¬ 
haps be ascribed to their efforts to get more out of the term 
than it really contains, to find a sufficient and decisive 
direction in that which in itself is essentially ambiguous, (l>) 

The expression f Stridhana* may obviously Connote:— 


(1) A limitation of womans proprietary competence to 
certain kinds of things amongst those regarded as gen orally 
admitting of ownership* 


(2) Special limitations or extensions of the rights and 
competencies of the woman, as compared with the man, in 
transactions concerning things her ownership of which is 
recognized* 


(a) NarBinh Khander&ti v. Tt&datirijjf, Uom. R. C. f*. J. 18S2, p, B45* 
(d) The principles of interpretation professedly followed by the 
HindU lawyers arc closely connected with their philosophic^! sys¬ 
tems, See the Introduction, above, pp. 11* 14) OoleL ftssays, Yol II. 
page 229, III practice* rf the interpretations oT Indiah commentators, 
Oven if traditional * are chiefly grammatical and etymological explain* 
ing every verse* overy lino, every word by itself, without inquiring 
if the results so obtained harmonised with those derived from other 
quarters.” Roth, quoted 2 Muir’s Sanscrit Texts* j^ote, '200, 
though au isolated construction of the texts is condemned, ibid., 
pago 177. Though the hairsplitting habits of the Commentators are 
very puzzling to a European, and they constantly appeal to standards 
which he cannot accept, their conclusions arO generally wrought out 
With rigorous logic from the data assumed by them* Many of their 
EM w 



LAW OF INHERITANCE* 



(3) A special course of devolution, on a woman's death 
of the property owned by her while living- 


Thus we have —(1) the ordinary enumerations of the six 
or more kinds of Sfcvidhaua ; (2) the woman's unlimited right 
to deal with Saudayakam, coupled with the restrictions im¬ 
posed by some lawyers on her deal mgs with immoveable 
property; and (3) the rule* referred to by Ellis, (a) that 
“ sons shall succeed to the father, and daughters to the mo- 
theiV 5 JimiYtav&haiia ( b } defines StrMhana as that which a 
woman may alien or use independently of her husband, (e) 
Vijndnesvara defines it as property which a woman may 
hay© acquired by any of the ordinary modes* What 
property she is capable of owning, if there be any discrimina¬ 
tion between this and the property of males, is not a point 
embraced within either definition, though if any difference 
exists, the definition ought apparently rather to have rested 
on this than on the particular rules which could apply only 
when the character of the property had been first establish¬ 
ed, Nilakantha, in t he Vyavahara Mnyfihha, ( d ) does attempt 
to define Stridhana by an enumeration of its several constifo- 


rules of construction are identical with those of the English law. 
Thus the more general, it is said, yields to the more particular, and 
the determination of which is the more general anil which the more 
particular in any case is to bo made by an application of trained 
experience. Scg Vijnfiae^ara in Macn. H. L. p, 188, Instancesolan 
expression, taken by some literally and by others ua a f dikprudaraarmf 
or indication oO a principle, are discussed in this volume. For tlia 
use of 1 Ganasf suggestioua of class, see Borne] fs Introduction to 
VaradtSfla's Vyavahara-Ni may a, p. xiii The Yedic Commentator 
Yatlfibl i a pr op o ti n ds t he perf ec tly co r ree fe p ri nci pie: “A radio text 
cannot be interpreted by spelt: its context most be considered and 
the interpretation mast harmonise with other texts of the Ycda 
bearing on the same subject. ? * See the Mhnftnsadarsam, p, 3JT- 

( a ) 2 Str, II. L, 405 j Coleb. Dig. Bk, V Ch. IX, Sec. 1, T. 
and Nftr&da, Vivadapada, Ch. XIII. 7, 2, Tran ah p, 91, 

(b) Dslyabhaga, Ch. IY Sec. I, p. 18; Stokes, H. L B. 240, 

(c) Ooleb. Dig. Bk, Y. T. 370. 

(d) Ch. IY Sec. 10; Stokes, H, L, B, 98, 



,] woman's property, 

etxts ; but accepting the word * other/ (a) in a text of Yajiia- 
valkya, as allowing an indefinite extension of the objects of 
woman's ownership ; ho is led*fco divide Strut liana into two 
classes, according to its devolution f either as prescribed by 
texts bearing on particular elements of it, or under a resi¬ 
dual rule, which he (b) draws from another passage of Yftjha- 
va!k} r a, and which brings the inheritance to all other kinds 
of Sfciidhaita under the rules applicable to a male's estate. 

The notion sot forth by Apastumbn, (c) as held by some, 
is that, though the wife, being identified with her husband in 
tlxo fruits of piety, and the acquisition of wealth, might 
during his absence expend the common funds without being 
guilty of thefts yet in a partition, her share comprises only 
her ornaments and the wealth given to her by her relations. 
From this to the liberal mle of Yujnavalkya, as construed by 
the Mitaksharft, it is possible to trace in the Smrkis some¬ 
thing like a gradual development of the recognized capacity 
of women for property, which may ha vex corresponded in a 
measure to the successive generations in which the texts 
were framed, but which at any rate indicates by its progressive 
reception and influence a growing predominance of personal 
regard towards wives and daughters over the harsher 
regulations of the earlier Brahmamc&l law. Baud fifty an a 
indeed (d) provides only for the succession, iu the case of 
woman's property, of daughters to their mother's ornaments, 
consistently with his,rule that women are excluded generally 
from inheritan ce . In Vasishtha, ( e ) danghtors are a d m i tt e d to 
divide the nuptial presents of their mother, Manu enumer¬ 
ates (/) [1] gifts at the bridal altar, [2] in the bridal pro- 

(a) “ Adbivodanikft ftdyanri===“ a gift on supersession and so onf* 
Yftjn. II. 143, Steadier, 

(&) S$& para, 26 i Stokes, H. L. B. 105. 

(e) See Pmna II, Patala. 6, Kan. 14, SL 9 in the Appx. 

{d) Fmim, II, Kan. II. 27. 

(e) Ch. XVII 24, 

(J) Ch, IX. SI. 194, 






cession, [3] as a token of affection, or [4] from n father, [5] 
mother, or [G] brother, and to these Vishnu adds gifts by 
sons, the present on supersession, the wife’s fee, and the gift 
subsequent. The gift subsequent [by parents and relatives] 
may be considered as included in Manu's 'pritidatta* or gift 
as a token of affection, (a) and then the real additions are the 
son’s gift, the fee (sulka), and the gift on supersession 
through the husband’s marrying another wi (Adhivecla- 
wika) , Naracky who presents some indication Sty according to 
Di\ Jolly, of modern influences, merely repeats the rule of 
Mann, (&) with a substitution of a gift from the husband in 
place of the fr gift a.sa token of affection/* which might bo 
taken more extensively, (c) Devala goes much further. He 
says that a gift to a woman for her maintenance, her fee 
(sulfea), arid her gains (lHbha| shall be her separate property 
or Stridhaua. [d] Tho Viramitrorlaya limits the Inhhn to 
* f gains received in honour of Gauri an cl other deities/’ but 
this restriction seem a to ho arbitrary, (e) 

Lastly, comes the passage of Yujfiavalkya (IX,, ] 4 &) 
quoted by Ultramisra in the Vtrumitrodam As quoted 
by Jagnunfit ha mid by JlmrtkavAhana, {/) the passage seems 
not to have tho word * Adyam/ on which Vijn&nesvara in a 
great pleasure builds his construction, (y) This is in 
itself vague, since the words t( and tho rest” or ' f the liko JJ 


(rt) 'Sjte Coleb. Big. Rk. V. Cb. IX. T. 465 t 408, Comm. 

{&) i Sw Jffir^da, Vhfrd&piuln, Part IT. Ch* XIII. Trans!, p* 95, 

(c) See Mit. Chap. II, See. llj p, 5 ; Stokes, H L. B. 489; Celeb, 
I)ig. Bk. V. Cl tap. IX, T. 462, Comm. 

[d) Sea the VS man trod ay a on Sfcrfdhana, and Coleb. Dig. Bk, Y. 
Chap. IX. T. 478. 

( 3 ) See- the Smpitf Cbandrlka, Chap. XX. Sec. 2, p, 15. 

{/} See also Coleb. Dig. Ek. Y. Chap. IX. T,4fi3; Dftynbhaga, 
Pbap* IV, Sec, I* para. 13 ; Stokes, H. L. R. 239; Mit, Chap. IL Sec, 
11, para. 2, note; Stokes, H. L. Ik 458; Smriti Chandrika, Chap. IX, 
• See. 1, par a, 3 r note ( 2). 

(?) Stender, YAjtj. 143, translate 5 this “und ahntiches” 



woman’s property. 



pTION*] 


mnv b©' translated by reference to the preceding enume¬ 
ration so as to extend only to property acquired in a way 
similar to those specified, (a) The Smrifcj Chandrikft 
adopts the reading (t Adyara/* (&) yet in the section 
on. St rid ban a makes no mention of property inherited 
by women, whence the translator of that work (a) and th© 
High Court of Madras have concluded that inherited pro¬ 
perty is not SfcriiUmna. Yet a widow according to the sam© 
autlwity takes the property of her deceased husband in a 
divided family, (d) and a daughter on failure of the w idow 
succeeds as a dayddi or sharer of the inheritance* (e) 
The MitAkshara, an earlier work, but under the influence of 
more advanced views, or as an easier solution of the questions 
arising on Y&jfmvalkyn/s text, takes “Adyum” ns meaning 
any other Separate acquisition/' and indicates, by enumerat¬ 
ing ^inheritance^ purchase, partition, seizure, or finding/*{/) 



(a) See the Mfklhavjyn, p. 41. 

(&) Chap. ESC* See. 1* para, 3- 
(c) 'Translation, p. 110, note (1)* 

($) Smrltii Chandrika, Chap. XT. See. I, para. 24. 

( 0 ) ibid. See. 2, p. 0 i Sec. 4, p* 19. 

(/) Mifc. Chap. II. Sec. 11* para, 2 ; Stokes; H L, B. 453. By fidi 
(= and the rest) Yijudnesvara must have known that the passage 
quoted by him from Yftj naval ley a would remind his readers of the 
instances oF female inheritance which he had already given (see 
Stakes* H* Ir. B. pp- 1183* 427, 440, 441, 440). He could not but have 
excepted these expressly had he intended to except them. He found 
a varying enumeration of the constituents of Stridhana in Smritis, 
nil of which hud n sacred authority, and adopted a generalization 
that g mhraced them all. This was an application of the received 
principle that where different objects are named as of a particular 
class by different Smritis* all are to be included in it in order to 
preserve consistency (eJ:avdkif®,td)* Inheritance he specifies, and 
names it first; the comprehensive final terra shows that it is not 
used in any restricted sense. Such words as ddi are constantly need 
m the Smritis which were learned by heart to suggest a statement 
or a class by a single term. Yijfiariesvara, commenting on Y&jna- 
valfcya 1 ® smrifei, interprets the other smritis by means of that, and 





that a woman may acquire property in precisely the mmo 
ways as a man. (a) A a to inheritance from her husband, 
Vijfmnesvara supports the complete right of the widow by 
reference to Brihaspati's text, in her favour, (fr) without the 
ex c e p ti on co n tai ti ocl i n an o t h er pass age o f the sa m 3 S m rit i , 
excluding her from Succession to Nibandha or fixed proper¬ 
ty . (c) The daugilter too inhorits from her fatlver, and thus 
inheriting becomes complete owner, as when she takes her 
one-fourth share in a partition, (ci) See Bk. I, Oh* II, Sec, 7. 

Whether VijnSneSrara has not given to the text of Yftjun- 
valkya a comprehension going much beyond the intention of 
its writer may reasonably be doubted. If we look back 
to tho state of Branraanical feeling as the expression of 
which the principal Smritis were composed, we find tho 
position of women regarded as essentially dependent. Those 
who on account of their weakness had a claim to be protect¬ 
ed and maintained by their male relatives in their family of 
marriage (c) or of birth (/) wore not likely to excite the com¬ 
miseration out of which might spring the moral and event¬ 
ually the legal recognition of their right to take the estate 

of Gautama a, which also (Ch. XXYIII, 24) gives hut a single 
general rule for the descent of Strtdhana and a single exception 
in tho case of the kilka or fee. Other lawyers take other texts, 
ns Menu IX, 192-4, 198, os the leading authority, and construe 
Yainavalkya and Gautama by thorn, but without any precise general 
agreement as to details. 

(a) Ifljllif. Gimp. I. See, 1, para, S; Stokes, H. L* B. 366. 

(b) Wit Chap. II. See. 1, paras. 6, 30*31, 30 ; Stokes, H, L, B. 
428-439, 

(e) Smribi Chandrika, Chap* XI, Sec. I. para. 23 ; Mit, Chap. II, 
Sec. 2, para. 1; Stokes* H L. B. 440. This incapacity seemfc to be still 
recognized in the Sialkofe district of the FniijlLb. Sec ftrnj. Oust* Law, 
II, 210, 

(d) Ibid Chap. I. Sec. 1* paras, 3,8; Stokes,-H. L. B. 365, 366; Sec, 7 $ 
para. 14; Stokes, H, L. 0, 401. 

(o) See Vyftsa quoted Yarudraja, p, 39, and the Comment, p, 42 ; 
Vivida Chiutftznani, p, 261, £62; above, p, 245 as. 

(/) See Narada, Pt, II. Ch, XIII, SI. 28; above, p. 245, 





dedicated equally to the celebration of sacrifices (a) to the 
dead as to the support of the living members of the family. 
Such a recognition was wholly opposed to the earlier ideas 
as to the ownership of land. Yaj naval kyn himself regarded 
the inheritance as absolutely impartible and inalienable* 
Uranus says that sucli property is indivisible t( among kins¬ 
men even to the thousandth degree , 5 ’ and Praj&pati is to the 
same effect {£) Under such a law thore would be no immove¬ 
able property for the widow or the daughter to take on 
the decease of the husband or father, and Brilmspati says (c) 
distinctly that a widow shall take her husband's wealth 
'■with the exception offered property /* as, "even if virtuous^ 
and though partition has been niadoj a woman is not fit to 
enj oy fi xe d propstty /* In th i s la t ter passage par ti tion of the 
immoveable inheritance is as elsewhere in the same Smriti 
recognised, but the older note of exclusion of females aa 
owners is still retained. Ivatyayana, fully recognizing par¬ 
tition, yet declares that immoveable property is not to be 
given to a woman; {/$) and Vy&sa says that the husband 
even is not to make her a present of more than a limited 
amount, apparently out of the moveable wealth, (e) So 
jealous was the Brahmanical law of any impairment of the 
family estate. The wife being, along with the son and 
the slave, in this ancient constitution of Hindu Society, 
"Nirdhana” or without capacity for property, (/) and her 


(a) Maim JX. 142* Coleb. Dig. Bk. Y, T. 413, 484, Comm,; rmd 
compare Coal a ages La Cite Antique, Bk. IX. Oh, YII, 

(&) Smriti, Oh. 1. e., p, 44, 46. 

(c) Ibid. Ch. XL Sec. 1, para. 23. 

Yyav, May, Gh. IY, Sec. 10, para, 5 ; Stokes, H. L* B. 99. 

(a) Yyav. May. log. cit, j D&yabh&ga, Gh. IY. Sec, 1, para. 10; 
' , Stokes, H. L. B. 239. Compare Contangos, La. Cite, Bk.IL Oh. YL 
(/) See Mami and Na. radii as quoted below, The Smrj ti Ohandrik^ 
tries to explain away “ Nu^Umna” as incompetent to transactions, 
not as incapable of holding property. See Trams!, Ch. IX. In China 
all property owned or inherited by a wife passes to the husband in 
Consequence of the poUstaa with which he is invested, ns under tha 






* 4M*, 



competence in that respect having been extended by steps, 
which seem to have been always jealously watched and re¬ 
stricted, the rather sadden and indefinite expansion, which 
the 3JitfikaliarS supposes TSjnavalkya to have given to it 
seems opposed to all probability. Apart from Ytj6afie&vara*i 
authority we should rather construe the Words i£ and the 
real/* by reference to the context* and explain them as 
meaning other kinds sanctioned by express scripturo 
or by custom that may be referred to it/- That# Vijmme- 
svara himself accepted the text in its widest signification 
cannot reasonably be doubted, (a) 

It is this construction which Underlies his whole subse¬ 
quent treatment of the subject of inheritance- This is the 
construction which the Viraiuitrodaya {h) adopts and which 
Jirautav&hniia understands while he combats it. (c) 

earlier Roman Law See Jour ft, of H. China Bfr. of the R A. Society, 
Part XIIL p. 112. Woman Wore regarded by the Teutonic laws as ne¬ 
cessarily dependent, and the traces of this order of ideas still remain 
in the English law. The proper guardian was the husband, father, 
brother, or son, the nearest agnate or the King's Court. Lab. op. 
ciL 394. So under the early Roman Law. See Mommsen, Hist, of 
Rome, vol, I. 

(^.) A conclusive confirmation of this being the sense of the 
Mit&ksharft may be drawn from an exceptional case. Inheritance 
is by Vijnanesvura named as first amongst the sources of ownership 
Hit. Oh. I. Sec. I. para. 12). There is a passage of Ruud My ana 
which says, u the uterine brothers take the property of a deceased 
cl am sol/ Hero is a special rule of inheritance to StyrMhana in the 
particular cas o. Yij fum es v a ra * am o rigs t the rules on Sfcr W h an a* b ays 
that under it the brothers take the property *' inherited by her.'* 
Thus the in heritance constitutes $tr£dhaiia,and the heirs of the woman, 
not hears of the former owner, take it on her decease. 

Similarly in the Vyavali&m May&kh% Oh. IT. See. 10, para. 25, 
property taken by inheritance is distinctly ranked as Strfdliana by 
the distinction drawn between it and Sfcrtdhhna of the less important 
specified kinds to which special texts apply, 

(6) Section 1, p. 4 ff, below, 

(c) tJjlyabli^ga, Ch, IV. Sec. 2, p. 27 (Stokes, H. L. B.250); Sec, 3 ( 
p g A {ibid, 251), compared with Mit. Ch, II. Sec. 11, p, II (ibid- 





By what precise course the Hind d woman, from the con¬ 
dition of complete dependence, from being Mrftmnty rose in 
the estimation of the Brllmian lawyers to the high position 
assigned to her by Vijfiftnesvura, cannot probably, upon the 
existing sources of information be determined with any 
certainty. Sir H. S, Maine, tracing her right to property 
to the Bride*Price paid for the damsel taken in marriage 
and in which sho shared, remarks (a) :— 

“ If then the Stridhat* bad a pre-historic origin in the 
Bride-Price, its growth md decay become more intelli¬ 
gible. First of all it was property conferred on the wife by 
the husband *at the nuptial fire/ as the sacerdotal Hindu, 
lawyers express it, Next it came to include what the Romans 
called the dos, property assigned to the wife at her marriage 
by her own Family. The next stage may very well Lava 
been reached only in certain parts of India, and the rules 
relating to it may only have found their way into the doc¬ 
trine of certain schools ; but still there is nothing contrary 
to thd analogies of legal history in the extension of the 
Stridhan until it included all the property of a married 
woman, The really interesting question is, how came the 
law to retreat after apparently advancing farther than the 
Middle Roman Law in the proprietary enfranchisement of 
women, and what are the causes of the strong hostility of 
the great majority of Hindu lawyers to the text of the 
Mitakshaii, of which the authority could not be wholly 
denied ? There are in fact clear indications of a sustained 
general effort on the part of the Bialnmmical writers on 
mixed law and religion, to limit the privileges of women 
which they seem to have found recognised by elder autho¬ 
rities/ 5 

4£0). So also the Smfiti Chandvik&, which, though it docs nob allow 
inheritance as a source of stndhaua (see TraUfb Ch. IX, Sec. b) T yet 
- admits that the Mit&Usharfi does so (TmusL Ch. IV. para, 10). The 
Vivada Ckint&mani and the Suraavati Til&sa follow the Mitakshar^ 
See below. 

(a) The '* Early History of Institutions,*' pages 324, 333, 

36 k 





And again («}:-*— 


u On the whole the successive generations of Hindi! lawyers 
show an increasing hostility to the institution of the Sfcri- 
dhan, not by abolishing it, but by limiting to the utmost of 
their power the ciron mstances under which it can arise* 

..The aim of the lawyers was to add to the farm ily 

stock, and to place under the control of the husband as much 
as they could of whatever came to the wife by inheritance or 
gift, but whenever the property does satisfy the multifarious 
conditions laid down for the creation of the Strfdhan, the 
view of it as emphatically f woinas/s property J is carried out 
with a logical consistency very suggestive of the character 
of the ancient institution on which the Brahmadcal jurists 
made war. Not only has the woman singularly full power of 
dealing with tho Stridhan—not only is the husband de¬ 
barred from intermeddling with it, save in extreme distress 
-but, when the proprietress dies, there is a special order of 
succession to her property, which is manifestly intended to 
give a preference, wherever it is possible, to female relatives 
over males V 

That the institution of Bride "purchase existed amongst 
the Hindis, and for a time oven amongst all classes, seems 
almost certain* Mann recognizes it (Ufa. VIII., 204) and 
guards against fraud on the purchaser by giving to him both 
of the young women when an attempt is made to substitute 
one for another. Apaatamba says (/j) : — 

" c ft is declared iu tho Veda that at tlio time of marriage 
a gift for (the fulfilment of) his wishes should he made (by 
the bridegroom) to the father of the bride, in order to fulfil 
tho law* f Therefore ho should give a hundred (cows), 
besides a chariot ; that (gift) he should make bootless {by 
returning it to the giver)/ In reference to those (marriage 

(a) Op , cit. p. 333. 

■W) Prasnfl II. Patala 6, Kan. 13, para. 1L> ; see also Mann III. 51 ; 
and Yasiaifcha L 36, 37. 







rites} the word * sale/ (which occurs in those Smrifcb is only 
used as) a metaphorical expression; for the union (of the 
hatband and wife) is effected through Iaw/ J 


This shows at once the former prevalence of the practice 
and the abhorrence with which at a later time it came to be 
looked on by the Br&hmanical community- (a) It had then 
become peculiar to, and therefore diBtinctivo of* the lower 
castes, Vaisyas and SMras, {£>) though in the approved 
Arsha form of marriage* a gift of a bull and a cow* to 
tho bride's father was still prescribed* (c) a remnant* 
probably of a practice amongst a pastoral people, of com¬ 
pensating the family which lost the da tighter in the most 
usual and valuable form of property then recognised. The 
formula prescribing the gift survived the circumstances 
in which it originated, but still exacted observance through 
the associations with which it was connected. {^) Mann, (e) 

(u) See BaudMyana, TransL p* 208* 

(5) Apasfcainba, Praina II, Patala 5, Eandika 12, para* 1 ;* Gaufc. 
IY.11 * f T|jfiftvalkya L 18,01 s Golub. Big- Bk. Y. T, 499* At 2 Borr* 
B. 739, there is a case, Mammat Ruliuat v, Madhowjee Pdndahun^. 
of a mother (a widow) receiving Ks. 709 for consenting to her 
daughter’s marriage which was deemed disgraceful and was only 
done secretly/’ but which did not invalidate the befrothhl 'made in 
consequence. Secret sales of girls are, it la believed, still Very com¬ 
mon in Gujarit oven among at the classes which publicly condemn 
the practice. 

(c) Apast. Fras. II, Pat, B t Kand. II, para* 18 ; Mainu III. 53 j 
Yasishtha I. 32. ^ 

(<$) That kine were a common form of gift in the Yedic period, see 
5 Muir’s Sanskrit Texts, 467. In tho HuvAra district it is noted that 
the bridegroom gives his bride a milch cow and some jewels as a pre¬ 
mium when their cohabitation begins; and that she is persuaded to 
forego the rest of her promised dower. By a complete inversion of 
the ancient ideas a price is given nominally to buy jewels for tho 
bride at betrothal, but usually to the father, who appropriates it. 
Panj, Gust, haw, II. 220. On the important place of cows in the 
wealth of a family amongst the ancient Irish, see Q’Curry’s Geet* I. 
172, 

(e) Ch. Ill*, paras. 25, 31, 51, 




who condemns the Aanra form of marriage* recognizes it as 
etill in vogue, and aa, distinguished by a consent gained by 
a liberal gift on the part of the bridegroom to the bride's 
father and the bride herself, {a) This gift is not, however, by 
Mann identified with that £tf gift before the nuptial fire/ {b) 
which may accompany the most approved raarriagea, 
Vyasa (c) defines the Sulka as the bribe given to the 
bride to induce her to go to her husband a house r Yijna- 
nesvar&j {^) commenting on Yajnavalkya II*, 143, 144* ^ r ho 
enumerates the nuptial gift as distinct from the * Snlka/ or 
* fee/ calls the latter ‘the gratuity for which a girl is given 
in marriage"; and the Vishnu Smriti also (c) distinguishes- 
the Sulki from the gift at the nuptial fire. Kdtyayana dis¬ 
tinguishes the nuptial gift (/) from the Sulla, which latter 
ho defines as “ what is received as the price of household uten¬ 
sils, of beasts of burthen, of milch cattle (t/), or ornaments of 
dress, or for works/' (h) This definition, though passed by 
in silence by the Mitukshnni* is adopted by the Vy avail hr a 
Mayfiklia, (£) by the Yivada Cbintamani, (j) and with a 
somewhat different reading is adopted by Jimfitavahana 
in the IMyabk&ga* (k) Tins writer insists that the gift of the 


(r) So tbeRatuakara. S& the Ghandriki, Ch, IX* Sec. 1, 
para* 4 # note. 

(h) Mann IX* 194 ; III. 54. 

(c) P&yabh&ga, Ch* IV, Seo* 3, para. 21 j Stokes, H. L B* 255* 

(d) Mit. Ch. II. Sec. 11; para* 0; Stokes, H, L. B 460* 

(e) Ch. XVII. 18.1 

(/) Mit* Ch. II* Sec. II, para* 5; Stokes, II L E. 459. 

(p) DcC-ubormtbLs, Storm Oompnratu DegliUsi Nuaiali, Bk. I, Chap* 
XV* p. 95, points bo “ II dona tlXuia vaccaohe lo sposo Indiana faceva. 
alia sposa c al prate maestro,” Compare Y&jfi. L 100; Manu XL 40* 
(A) Smriti Chandrika, Chap* IX* Sec. 10, para. 5 ; Madhaviya, p. 41* 

(i) Chap. IV* Sec* 10, para* 3 ; Stokes, H* L. B* 98. 

U) P* 228 , 

(£) Chap. IV. See. 3, para. 10 ; Stokes, H L* B 254. See also Coleb_ 
Pig Bk, Y. T. 468; Yaradarhja, p, 46. 





ordinary Svlka in ay accompany a marriage in eny\ form , (a) 
and is to bb carefully distinguished from the Sul It a pro- 
son ted m marriages according to the disapproved forms to 
the father or brothers giving the damsel in marriage. The 
latter, he says, belongs to them alone. {&) 

y 

Varnclr&ja, page 48 , admitting the two binds of Sulka, 
says that the “ •Bride-Price” goes to the mother or the brother, 
while the gift made for the purchase of ornaments and fur¬ 
niture reverts on the woman’s death to its giver, Mi tra¬ 
in i$ra says there is a Sulku given in the form of ornaments 


(a) D&yabh&ga, ho. para. 22 fT; Stokes, H. L. Th 255. 

(b) Amongst fcho Jows ‘*a dowry or purchase money was usually 
given by the bridegroom to i>ho bride’s father.* 1 Hilman, History of 
the Jews, I. 174. The ancient Germans purchased their wives, and 
the form remained after the reality had passed away. See Guia0t, 
Hist, dc la Civ. Fr. Leg. YH. The co-emptio of the Homan law was 
in form a purchase of the bride. Gain a L 113. 

To buy a wife remained in the Middle Ages the common expression 
for an engagement to many. No bargain being complete without 
a change of possession, the suitor paid money for the mundium or 
guardianship and control of his intended bride, or earnest, on account 
of it, and this payment completed fcho marriage contract. (This pay¬ 
ment of earnest, and the deposit of valuables as security, is still 
common in Bombay.) The sum stipulated was in progress of time 
always secured as a provision or part of the provision for the wife, 
and the pledging of the husband and his estate was in early times 
the wedding. As the bride assumed greater independence the 
earnest-money camo to be paid to her, and in the English ceremony 
was eventually appropriated by the priest as a fee. The cfiaccment 
of the guardian brought about the marriage per verba de pmesenti, 
which maybe compared with the Hind A Gandlmrva rite, but which 
was never received as sufficient in England* The confusion between 
bet rothal or marriage* or the variance of opinion in regarding the one 
or the other as the essential ceremony, has prevailed alike in Europe 
and in India. See Baring Gould, Germany, Ch. Y. 4 NaradnII* XII., 
32-35. If the bridegroom had failed to purchase the nundium or 
guardianship of his bride From her father, the latter, according to tho 
Code of the AUemansii f could reclaim her with damages, and if 
i meanwhile she died leaving children , these ranked as illegitimate. 
Lab. op. cit. 393. The purchase money becoming by degrees the dot 
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for the britfo to Ivor parents* and another as a present to her 
ou her going to her im&bund’s house, {a) 


This perplexity of the Smritis and the commentators over 
( * Snlka/* as a gift to the parent or brothers* and as a gift 
to the bride, as a gift at the marriage* at the time of the 
bride's chan go of residence, and as a fund tor procuring 
household goods and ornaments, shows that at a very early 
date the word had lost the definite sense of" Bride-Price/' if 
it had ever been confined to it. Sfcemler translates Sulka 
as (< Morgenga,be” (b) but this gift on the morning after the 
completed nuptials* an important institution amongst many 
nations* (o) seems not to have obtained special recognition 
amongst the Hindus* lb would indeed be incompatible 
with the spirit of modesty with which* according to their 


Jegibima or marriage gift of the bride herself* was subject to the 
hmtbaiurs Mtmdiwn and fell to him on bis wife s predecease j hut it 
belonged to her inalienably in case of her survival. hub. op. cl A 403- 
The Weofcumaor Wittlmm by which parents provided against their 
daughter's being absolutely dependent on her husband consisted of 
land* money or stock (see below), and ifc was regarded as essential to a 
true marriage* so that when there was nothing to give, the bride¬ 
groom wont through a form of receiving. In return lie used to settle 
lands or houses on his bride. It was only when she was poor that 
she had to depend wholly on the morgengabe^ and lionee an unequal 
marriage acquired the name of “Morganatic.- 

In China the betrothal or marriage contract is made by the heads 
of the families* but before matrimonial union the bridegroom has to 
buy the potesfc&s of the father. This is not reduced to a mere form 
like the Homan coemtio, but is a serious and expensive transaction. 
The wife thus passes into her husband's agnatic connexion and 
forsakes her own. 

(a) See Viramit. Tr. p. 223. 

(b) Y&jfravalkyn, IL 144, 

(c) In Intend the Coibche (-morgengalx j) gradually absorbed the 
bride -price as Christianity softened the manners of the people, 
and then a part of the gift (called Tindsora) was handed to the 
father as a. consideration for his resigning at once the person and 
guardianship of his daughter. See O’Curry, Loot. T. 174 ss. See T)e 
Gnbernatis Storia Compare,to, bib. 111. Ch. VII-, Ancient Laws of 
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law-givers, the rebiions of the spouses are to be governed (a) 
All the SmritiSj which deal with the subject, agree that 
this Sulm goes on the woman's death childless to her 
brothers or her parents, (6) for which no good reason could 
easily ho found, unless the more primitive idea, attached to 
the word, had been that which it really expressed dining 
the formation of the law. All agree too that the property of a 
woman married by the Asura rite goes to her own family (c) 


Wales* p, 47, § 62, 6$; A practice prevails amongst some caster in 
Western India which may possibly have originated in the same way 
as tile ff Morgeng&be.” On the first night of cohabitation the elder 
women of both families conduct the married pair to their chamber, 
and scat them together on the nuptial bed. Tho bridegroom then 
puts a gold ring on the bride's finger, and ties in her sari or scarf 
two gold coins. The analogy of this to the use of the wedding ring, 
the gift of money now taken by the priest, and the concurrent decla¬ 
ration 4e with all my worldly goods I thee endpw,” (Bl, by Kerr, voL 
IL p. 114) in the English marriage service is curious and interesting. 
The gift makes the property Stridhana, The male parents also are 
present in some cases. The bride's mother retires telling the bride by 
all means to insist on the agreed^rtfejftfwm imlckritudinis. Tho door 
is then closed j but outside it the sisters or cousins of the married 
pair sit in opposite lines, and for two or three hours sing alternately 
on love and marriage, 

(a) The morning gilt of favour became in time a matter of contract, 
and marriage articles eventually stipulated as a rule for a settle¬ 
ment as morgengabe of one-fourth of the bridegroom^ property by 
way of dower on the intended bride. This, however, does not seem 
to bo the gift intended by Sulka in tho Ehnritis, See Lab, op, ciL 
4€7; Baring Gould, Germany, &c. f p. 89. Whore a husband had 
failed to present the morgmyabe, the wife, if left a widow, could claim 
generally one-third of all acquired lands. The dower and morgmgahe 
thus became confused* and in the ffciglish law were not distinguished 
See Bk, I. Ch, IL Sec. 6 A. Q, 7, note. 

(b) i See the Tran&L of Gautama XXVIII. 23 ; K&tyuyam, quoted 
Diiyabhftga, Chap, IV. Sec. 8, para- 12; Stokes, H L. B. 253; 
Tfljiiavalkya, ibid, paras. 10, 20 ; Stokes, Jh L. B. 253, 256. 

(c) Dfiyabhftga, Chap. IV. Sec. 2, para. 24; Stokes, IT. L, B, 249; 
Hit- Oh. II Sec- II, para- 11; Stokes, H, L. B. 460; Mann IX. 
197; Yajfmvalkyji, II. 145, 
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on her death without children. According to most of tha 
commentators the same rule is prescribed by Y naval- 
kya as to a gift by her own kindred* (a) Vijhfmesvara 
himself, while ho converts the rule in favour of the woman’s 
kinsmen generally into one favouring her husband's kins- 
men, (6) as the necessary complement of the wide extension 
that he had given to Strldhana> is forced to sot aside his 
own construction in favour of the brothers, who take the 
Sulka not only as relatives, but under a special text in their 
favour, (r) The Vyav&Mra Mayfikha, (d) adopting the 
Mifcakshar^s doctrine as to Strldliana, defined by special 
texts, admits the brothers* right to the Sut!ca> anil in the 
case of an /Uura marriage the right 6f the woman’s own 
family to property arising from gifts made by them* 

This identity of rules in cases which the modern Hindi! 
law widely distinguishes must probably have originated in 
some common cause. The form of capture recognised for 
soldiers as the Rukshasa rite (c) still subsists as an esseu* 
€al part of the marriage ceremony amongst several of th© 
uncivilized tribes of India* (/) The resistance of the 


(ist) PayabMga, Chap. IV Sec* 8, paras, 10, 29 j Stokes, H* L. R. 
253, 257; Colob* Dig Rk* Y* Tii 503 ff, The Teutonic Codes provid¬ 
ed for a gift by way of advancement on the part of a father or 
brother at a nm iden’s marriage. Tim, which the Lombard law 
called faderftim, was inherited by the bride’s children, in default of 
whom it returned to her family. Lab. tip, ciL 409 ; Gang, Erbrecht, 

ut m. 

(b) NOfc. Chap, II. Sec. 11, paras, 9, 14 ; Stokes, H. L. B. 4G0; 
Coleb* Big. Bk. Y. T. 508, 509, 5T2, Co mm. 

(tij So the Sinfiti ChandriM, Chap, 3X. Sec. 3, paras, 27 f 29, 33. 

(d) Chap. IV, See 10, paras. 27, 32 ; Stokes, II. L. B, 105, 106, 

(u) Mann, III* 2fi, 33, An allusion to it seems to bo made in the 
passage from the Rig. Veda X., 27, quoted in Muir’s Sanskrit Tests, 
voh V, p. 458, The authority exercised by brothers is alluded to, ibid. 
This in Yasisbfcha, L 34, is called the Ksh&trarite* 

(/) S&& Lubbock’s Primitive Condition of Man, pp. 76, 86; 
Transactions of the Literary Soc. of Bom. vol. L 285; Tapper, Panj. 
Cult* Law, volt II* 90 ss; Rovyney, Wild Tribes of India, p, 15 
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briclo J 3 was an asagrtionj until it became a mock 

assertion, of rights, (a) which seems to have been exercised 
by the ancient Briton a amongst many other nations. It is 
a step in advance when marriages resting on contract, and 
distinct oxogaraous families are formed, as in India they seem 
to have been at a very early period,(S) and the legend of Drau- 
padi ceil bo looked on as remote from national experience,. 
This advance is, in some instances, accompanied by a deve¬ 
lopment of ancestor worship, which gives a sacred character 
to the head of the family, (c) and tho father or eldest 


(Gouda); p. 37 (Bhilti); p. 46 (Kathis, amongst -whom as amongst 
the P&hanss and others the niyoga or lcvlrato prevails); p, 48 
(Ivbolls); p, 70 (SanfehMs, who before a maid 1 a marriage require hex 1 
to toko part in a week’s sexual orgy like the Babylonian feast of 
My lit! a); p r SI (Oraous); p. 147 (Koches, amongst whom the bride¬ 
groom becomes a dependent of tho wife's mother); p, 177 (Gacbaris). 

(rt) See however McLennan f s Studies in Ancient History, p. 426 ff. 

(/d Tho story of Yams, Big, Yeda, X. 10, 1, marks the abhorrence 
with which an incestuous connexion was looked on already in the 
Vedic period. See 5 Muir’s Sanskrit Texts, p. 289. In some tribes, 
as amongst the Jats of Rohtak, a marriage is not allowed to a woman 
of the lather’a, methor’s, or father’s mother's clan. See Bolitak 
Settlement Report, p. 65- 

(e) See Muir’s Sanskrit Texts, Yol. VI p. 295; Tyler’s Primitive 
Culture, Vq!, 1L 108, 109; Coulangee la Clt6 Antique, Bk. I. Ch. 1L 
Bk. II. Oh. VIII. The dependence of sons under the* early Brahmam- 
cal law may be gathered from Mann L IG, and Narad a, PL h Ch. III. 
pa. 3t$; " Women, sons, slaves, and attendant a are dependent, but the 
head of a family is subject to no control in disposing of (or dealing 
with) Ida patrimony, n as well as Pfe II. Ch. Y. para, 29. In Oh. 
IV. para- 4 it is said that a son or a wife can no more be given away 
than a thing already promised to another; which indicates, as does 
Yfljiiavalkyu. HI. 242, how far the patria potestas had been pushed. 
See too Yasishtha, Ch. XY. A similar superiority m assigned to the 
eldest brother by tho Smriti cited in Celeb, Big. Bk. i|. T, 15. 
Manu IX. 105, directs the eldest brother “ to take entire possession 
of tho patrimony,” and the others to "live under him as under their 
father.* 1 The modifications Introduced at a later time appear from 
Kulluka’s comment, and the following verses of Maim, as also from 
Narada, Pt, II. Ch, XIII, para. 5; and the modisi law from lagan- 
3G n 
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brother is found exercising despotic power over its other 
members* Ho will not part with his daughter or sister 
except for a reward* (a) Natural nifection leads to his 
endowing the bride with some portion of the gain; it 
becomes a point of honour and ostentation to do this, (6) 


ufuha’s remarks, in Cobb* Big. 1. c. The cases of Dnlecp Smgk et 
til y, St'&G Kishoon Paadcry, 4 W. P. R. S3 j Ajey Ram v, Qirdhairetj 
et al f ibid- 110; and Musst. Bhotvna et al v. Hoop Kiskore, 5 ibid- 89, 
rnay be compared with Jugdeep Naraiti Singh v, Dcen Dijal hall el al r 
L B. 4 L A. 347 ; and Mohabeer Pershad et at v. Rtrnyad Singh et al ? 
ibid* 192. The absence of own or ship in a wife and son is insisted on to 
a way which .shows that its esbtenee had once been repbgmzeti. See 
Yyav. May, Ch. IV*. See. 1, p. 11,12 (Stokes, H. L, B d h)- Ch* 
IX. Sec* 2, para. 2 {Ml 133) ; Cobb. Big. Bk. II Ch, IY.T, 5,7, 3, 
Comtn. The Hlndd law on this point may be compared with the 
Homan law as to the patT'Ub pote&t&s in its original and its unit (gated 
forms. See Byiikorshoek’s treatise on this subject. 

(a) As to the sale of wives amongst the Kholea and other tribes, 
srn Rowney's Wild Tribes, pp. 47, 177, 200. The wife thus acquired 
being not unnaturally looked on m property, he who took her on her 
1msband a death became answerable, as having received the estate, 
for the debts of the deceased. See Uarftdft, Pt, L Ch, Ilf., paras. 

21—24. In his account of tho Hitnitlyan Districts of the AT. W. F, 
p. 19, Mr, Atkinson says'“the practice of accepting a sum of money 
for a daughter is gaining groimd” This is probably an indication 
that the tribes least amenable to Brdkmanlcal inflnenco are improving 
in their pecuniary circumstances, 

{b) In the Odyssey the Bva presented by the bridegroom are J 
returned with a favourite daughter. Compare Dr. Leitner’s account 
of a Ghiljit marriage, Indian Antiquary, vol. I. p. II ; and Plautus 
Triaummus, IIL 2, quoted by Do Gubernatis, Stem Comparator p. 
1M ; Str. H. L. L 87; II. 33-35; Celeb. Dig. Bk. 1Y. T. 17$/184* 
Maun VIII, 237j. IX. { 1, <f 2 ; Jolly, tie her die rechtllche SfcolluDg, 
&c* p, 11 n, 25, Stinginess on tho part either* of tho son-in-law or of 
tho bride’s brother was already a reproach in the Vedie era. See Rig 
Yeda s L 109, quoted 5 Muir’s Sanskrit Text, 460; YedAphitfitm, 
Bk. II. 737 ; and Comp. Celeb, Dig. Rk. Y.T. 119, Oomm. ' The refer¬ 
ence appears to be to a connexion Formed by purchase. The profuse, 
expenditure at Hindd weddings thus finds a kind of warrant in the 
earhesb traditions of the race. 



.] woman's property, 

and on her death it seems reasonable that kit© gift* m early 
times still retaining its original shape, should return to the stock 
from which it proceeded, (a) At a still later point of progress 
tb© sale of women, retained by the uncivilized tribes, comes 
to be looked on as an opprobrium by those more advanced, and 
especially where, as amongst the BnUumnical community, 
the wife has been admitted to a share with her husband in 
the performance of the most sacred household rites. (&) A 
concurrent elevation of feeling amongst the warrior caste 
brings about the Bvay amvara, (c) the choice of her favoured 
suitor by the high born maiden, or at least a state of manners 
and ideas akin to that of the age of chivalry in Europe, in 
which the beautiful pictures of female character presented 
by the Hindft epic poetry and drama could be conceived 
and appreciated* [d] At this point the rules and the ceremo¬ 
nies which pointed to a ruder age, would be explained 
away; and the recollection of their true origin dying out as 
a newer system acquired consistency, the texts would ho 
subjected to such manipulation either in the way of change 
or of exegesis as we find they have in fact undergone* (s) 
The right of women to marriage gifts continued while th© 
rules still retained became anomalous. 


(а) It was found necessary at Athens to limit the paraphernalia 
which a bride might take to her husband’a house. The dowry given 
with her had to be restored on her death. See Grotc, Hist- of Greece, 
vol. III. 140. 

(б) Apasfcamba, Pr. IT. Pat. L Kan. 1, para. 1; Pat. V. Kan. % 
pum. 14; Bandh&yana, V, 2, Adh. 1, K. 2, Sflfcra 27; Goiob. Dig. BIc, 
IT. T. 414; Rk. V. T, m Compare Max. Huller'e Hist. Sam Lit., 
pp. 28, 205. Land in moderate quantity is sometimes settled on a 
daughter for her sole and separate use at her marriage even amongst 
tribes which most strictly prohibit lands leaving the family or tribe. 
See Pamj. Gust. Law, II. 221, 

(c) See Mon. Williams, In* Wis. 438. 

(d) A Svayamvara seems to have been occasionally allowed even in 

the Yedic times ^ 5 Muir'a San. Texts, 459. 

(<s) AW Burnell, op. cit Introduction, p, xiv* 
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The total m varan co from her own family, which an a 


a* 


Side by side with this scarce of women's property, how^ 
ever, there was another which has received less attention* i 

parti¬ 
cular iorm qi civuizaiion me woman undergoes when she 
marries and thus outers that of her lmshand, is still un¬ 
known to some Indian tribes, (6) Many traces of custom 


(а) Amongst the Anglo-Saxons a wife did not enter her husband's 
“ raaegfch” or family by marriage. Her own kindred remained respon¬ 
sible for producing her or making compensation in the event of tier 
committing & crime. Schmid, Die Gcsefczc-der Angl. i3ax., cited 
TaswelbLaiigruend, Const. Hist., p. 35. The dotal marriage or mutri- 
mo\b\um Hne convcntlone of tho Romans was attended with a similar 
effect as to property* Tho bride remained a member of her father's 
family. Sm Tom. find Lem. Gains, p . 102 bb ; Smith's Die* AnL, Art, 
Matri monium, Divortium* 

(б) '* In Spiti, if a man wishes to divorce his wife without her consent 
he must give her all she brought with her, and a field or two besides 
by way of maintenance. On the other hand if a wife insists on leaving 
her husband she cannot be prevented/' but in this c|e or in case of 
her elopement he may retain her jewels. Pan}, Oust. Law, II. 192, 
As to tho N&yars, me Buchanan's Mysore, vol II. pp, 418, £13. The 
polyandry formerly universal amongst this tribe has almost disap¬ 
peared under the British rule* In some families it has taken the 
Intermediate iprm of a limitation to biandry, not more than two 
husbands being allowed. In Cochin and Travancore the older 
institution subsists m its loosest form. A quasi-matrimonial 
ceremony having been celebrated by a Br&htnan or Kshatriya 
tho woman thenceforward associate a wit A anyone she pleases. 
Where the family is one oF posit ion the woman does not leave her 
own tarwad, and her husband has to visit her at her family residence. 
Amongst the THyens there is a fraternal partnership in the wife for¬ 
mally married to one of the brothers. On this one J a death the other 
marries the widow in an undivided family and all the children inherit 
in common, A separator! brother has not the same privilege or 
obligation. There is a class of Hambudri Brabmans in N. Malabar 
who follow the regular law of marriage but the Nfiyar rule of in- 
heritance. (They are probably a nice of mixed origin, or who have 
assumed a higher caste rank than they are entitled to, as it is 
virtually impossible that BrAhnmm with indissoluble marriage and 
known paternity should adopt tho Kdyo*r law of succession). 
The manager of a Es&yar tarwad tries to got Lis own children mar- 
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remain to si low that a connexion through the mother was till 
recently recognized^ and indeed still is in some places re co ge¬ 
rmed, as superior or m running parallel to that through the 
father, and as in some? degree regulating the devolution of 
property, (a) The custom of painibh&g still prevailing in 
Madras and in some parts of the Punjab (fr) is traceable to 
this source. In Bengal Jtmil tavahana founds the law of devo¬ 
lution on Visvarup a's statement that all the property of. a 
woman dying childless goes to her brother, (c) The rule 
i n d ee d uu der wh u h> a o co rdi n g to th e Be n g at lavv, p atri in o n y 
taken by a daughter from her father instead of passing to 
her husband and his family, returns to the family stock from 

ried to his sister's in order to benefit by the same estate as himself. 
Marriages between cousins through their mothers or grandmothers 
as sisters arc considered incestuous, (Those particulars arc gathered 
from a letter from Mr, 0. Sankaram Hair to the Hon. Dr. W. W. 
Hunter, dated. 8 th Get 18S2.) In Oanara there is a quasi-permanent 
connection not wit h the husband but with a pamnour 3 yet though this 
identities the children ua the offspring of- a particular man, his he¬ 
ritage goes not to them but to his sister's children by her paramour, 
Amongst the Bants there ia a conflict between the older law* which 
favours the nephews and the natural tendency of fathers to enrich 
their own children, which now requires legislative sanction to give.it 
full effect- Among this tribe there is a polygamy without polyandry : 
each wife's children and goods are regarded as specially her own; 
and on her divorce or the death of her husband, go with her to tho 
joint family dwelling of her brothers. The eldest brother manages 
the estate; but his heir in that capacity is the eldest son of ilia eldest 
sister? his own children* like the other offshoots of the family, being 
entitled only to subsistence. Buchanan’s Mysore, voi, III, p. 1(3, 

The conflict between paternal affection and duty to tho tar wad in 
Malabar is referred to in Tod v. P. P. Kunhmnud Hojce f I, L* B. 3 
Mad, at p, 175, where, too, it is recognized that estates and acquisitions 
belong wholly to the tar wad or females gm$ t though the manager may 
grant leases and the mortgages called Kanam and Otti not subject to 
foreclosure. See Bev, and Jud. Selections, voi. I. p, 891; Fifth Hep, 
App. 23, p. 799; Bdatkil Itli v. Kapaahon Ndyar , 1 M. H. 0* B. 122 . 
{«) So# Eowncy, Wild Tribes of India, p 147, as to the Kochcs, 

(ft) Supra, p. 386; Tapper, Fairj, Gust. Law, voi, I. p, 72. 

(le) D&yabli&ga, Oh. IV* Sec. 3, p. 13 (Stokes, H. L. 13, 254). 





which it was govGred, may be referred to this principle. 
So as to the effect of Asura marriages and as to succession 
amongst SAdras; so as to pritidatta the Sra. Ch, quoting K&t- 
yayana, Even in Manu, the text (IX, 3 85) in favour 
of a father's succession is balanced by one (DC 217) which 
says “of a son dying childless the mother shall take the pro- 
perty/' and on a mother's death all her sons and daughters are 
to share her propertyequally (IX, 192), Yajhavalkya (II, 
317) says the daughters, and failing them the issue, (a) In the 
M it ak shard (Ch, II. Sec. 4, p, 2 j Stokes, H. L. B. 444) a pas¬ 
sage is cited from Dharesvara^whichjfailing the mother, as signs 
the son's heritage to his grandmother in preference to his 
father, in order that it may not pass to his brothers of another 
class. This rule, rejected in the later law, may well have come 
down from a time when the clan connexion through the mother 
was thought more close than that of mere half-bro the midp 
through the same father. (&) Many instances of this are to 
be found in different parts of the world. In India the 
distinctive marks of an exclusive female gontileship are gener¬ 
ally wanting even among the ruder tribes j hut the separate 
subsistence of the wife's property as belonging to her and 
her own family of birth is still recognized. In a recent caso 
oa the K atria war frontier the brothers of a woman who 
had died childless came and took possession of the whole 
household stuff (c) Varadar&ja, page 52, refers that part 
of Brihaspati's text, (d) which says that " the mother's 

(a) At Athens n husband enjoyed only the iruib of his wife’s dowry. 
On her death or divorce it went to her family. Her marriage gifts 
remained her own, bat she could not dispose of them freely, being 
looked on a a under guardianship except as to petty transactions, 
Sohoe. Ant. of Greece, 516, 

(5) Compare the case of the Lycians (Herod, I, 173,) and the other 
Bimilar cases referred to in L> Morgan’s Ancient Society, p. 347 2, 

(c) E% r elution# , J. Jardino, Esq,, lata JucUcird As sis taut in 
Kattiawar, and now Judicial Commissioner in Burmah. 

(d) Colob - Dig. Bk. V. T. 513; Yyav. May. Chap. 1^- Sec. 10, p, 
SO ; Stokes, H. L. B. 106. 










Slater.,,.. [is] declared equal to a mother," to the case of 

an Asura marriage attended with the consequenco of tho 
succession to tho wife, not of her husband and his Family* 
but of lior own parents and their family, (a) And in this 
latter case he says* u When the mother and father would suc¬ 
ceed, then in their default* of the three relatives through 
them tho deceased woman’s sisters sou takes first. In his 
default her brother's son takes it. In his default the son- 
in daw takes it/ 1 This preference of a sister 3 s son to a bro¬ 
ther's son* which is not confined by other writers to the case 
of au Asura marriage, (h) points probably to a time when 
female had not yet become quite superseded by male gentile- 
ship. A trace of the same state of things is to be found in 
Nilakantha’s preference of these collateral* and* according 
to modern ideas* bat slightly connected, relatives to the 
husband's sapindas as heirs to a woman's pchibhdsMla 
Stridhana. Amotigst the Br&bmans in tho Surat district the* 
custom as stated by tho caste gives the succession to a 
maternal heritage # talcen by a son first to the widow of tho 
propositus* then to his sister* sister's son and maternal aunt 
and her sou in succession. Only on failure of these it goes 


(a) See Mann, IX. 197; Y§jS. II. 145; D%abMga, Ch. IV. Sec. 
% p. 27 i Stokes* H, L B> 250; Sec. 2* p, 6 ; ibid, 252. 

(/>} Smrifci GhandrikA Ch. IX. Sec. 3, p. 36; Ooleb, Dig. Bk, Y. 
T. 513; Dayabh^ga, Ch. IV. See, 3* p. 31 (Stokes* H. L. B, -257); Yyav. 
May. Ch, IV. Sec. 10, p. 30 (ibid. 106). As to the close connexion 
sub Gist mg amongst the ancient Germans between nephew and mater¬ 
nal uncle, eee Tac. de MoribUs German, c. 20. In some parts of 
Germany "the land always travels through a female hand. It goes 
to the eldest daughter; if there bo no daughter, to the sister or 
sister's daughter.** Baring Gould* Germany, I. 96, Tho succession 
to lauds amongst the cultivating class is s till traced through females. 
In some places a widow even transmits the farm of her first husband 
by her remarriage to the family of the second. See Baring Gould, 
Germ. Pres, and Past, Ch. IIL, and the authorities cited in the 
Appx, to the same work. Mr, Cast reports the existence of the 
custom of succession of Bisters’ sons in the Assam hills as well as in 
Travancore, Mr, Bam ant says it Is in full three amongst the Garoo 
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to the maternal grandfather, (a) Similar rules prevail 
amongst some of the lower castes, instances of which are 
recorded, (b) 


Tho patriarchal constitution of the family, which grew up 
amongst the Braiimaiiical section of the Indian people, was 
logically connected with a set of ideas * with which those, to 
which we have just adverted, were incongruous, Accord¬ 
ingly wo find, in the development of the now prevailing 
system, not only that women, sous, slaves, and attendants 
are dependent,^ (c) but also (df'J that fC three persons, a 
wife, a slave, and a son, have no property; whatever they 
acquire belongs to him under whoso dominion they are/ 5 
This ik the pairiapotedas in almost its full development; and 
starting from this point some writers (e) set down the woman 
as originally uninvested with any rights at all* Whether 
she had rights hi the full sense of that term may indeed be 
doubted; but the law of her complete absorption in the 
family of her marriage was only by degrees and partially 
adopted by the community at largo ; nticf does not afford a 
sufficient source for tho peculiar and varied rules in her favour 
with which in historical times it has always been blended- 


and KMsiau, north of Assam, The succession of the chiefs is entirely 
through females* See I mb Ant, YoL VIII. p. 205; also Rownoy, 
Wild Tribes of India, p. 190, The Klnisya earns bis wife by service 
to her father. A Gftroo husband has to submit to a mock capture 
by bis bride and her friends, and plays the part of reluctance and 
grief as well us if he belonged to the other sex, lb. As to the custom 
of Diatom (» affiliation of & son-in daw) in Madras, see Hanwnan* 
tamma v* Rdma R&ddu I* L. It* 4 Mad, 272* 

(fi) Bormch C* Rules, Lith. p* 401. 

(#) As in Bk* G, Sheet 17 of the same Collection, 

(c) Narada, PL I. Ch. V. Sb 36. 

(tf) IMd. f PL II* Ch. V, SL 39; Mann VIII. 416. 

(&) As Dr, Jol]y, in his Essay, Uebor dio rechfliohe Stellung 
dor fmnen hei don alien Indorn, p. 4, and Dr„ A* Mayr, Das Indiache 
Erbrechfc, p. 152, £ * Dio Weiber waren in til tester Zeit keino Rochts- 
mibjeetc. ” 






Amongst the poly a a cl rous classes indeed who are still 
much more numerous in India than is generally supposed,^) 
it is obvious that, as the chief connecting links between 
successive generations, craving some ideal comiunityj aro 
the to males, and they the sole centres of any certain identity 
of blood, the patriarchal constitution of the family, and its 
ordinary concomitants, are practically out of the question* 
Such classes, though not within the operation of the stricter 
Hindi law, have yet obtained a place in the Hindi! corimm- 

(rr) In Xamaim, the Rajputs, Biahrmns, and jSddras all practise 
polyandry, the broth era of a family all marrying one wife like the 
Fftndavas. The children are all attributed to the eldest brother 
alive, Hone of the younger brothers are all owed to many a separate 
wife. When there are in a family but one or two sons it is hard 
to procure a wife fh rough Tear of her becoming a widow. Bhagvftnlal 
Indraji Pandit, in lnd. Ant* March 1879, p. 88. The Khftsms usually 
have but one wife for a group of brothers. (Rowney, Wild Tribes 
of Ir;d„ p 129.) Polyandry even is exceeded by the Bootcah women, 
ib. 112. As to the Duflas, ib< 151; the Meerls, ih, 151. Amongst 
the Sissec Abors, & group of brothers have a group of wives in 
common, ih. 159. See as to the mountain tribes of the Ilimalyan 
frontier, Panj. Oust. Law, II. 186 ss. The reason assigned in some 
of these cases for the polyandrous household ia deficiency of means, 
as in the case of a similar arrangement amongst the Spartans, 
recorded by Polybius, XXI. 6 (5), Ed. Didot. The rules, preserved in 
Mami IX. 58 ff, for regulating the intercourse with the childless 
wife or widow of a brother, point back to a previous institution which 
the gradual refinement of sensibility had thus ameliorated. The 
limitation of the practice to the lower castes mentioned by Manu does 
not occur in X&rada, who further allows this connexion even with a 
woman who has had children, if she is “ respectable and free from 
lust and passion,” (N&rada, Pt. II. Ch, XII. para, 80 ff). Y&jiiavalkya 
assdgim the duty to any kinsman of the deceased descended from tlio 
same stock. The male offspring of tins kind of union was variously 
regarded either as the son of tho deceased husband only, or of both 
him and the actual father. See Colob. Dig. Bk. IV. T. 149, Comm,; 
MHftkahadb Ch. I, See, 11, pp. I, 5, note; Stokes, H. L, B. 410, 412; 
Baudhftyaua, Fr. II. Kan* 2, SI. 23 ; Vasiftfatha* Ch T XYII. S-ll, as,; 
Translation, p. 85-; Smriti Chandriksb Ch. X. That the practice, 
not subject apparently to severe regulations, obtained in the Ye die 
period, see Big Veda, X, 40, quoted $ Muir's Sanskrit Texts, 459. 
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nifty, and have brought into it notions, which, on account of 
their harmoniumjj with soma natural feeling or some need of 
the society , have obtained a more or less general acceptance* (a ) 

It is still the cnatom amongst some castes for the hither of 
the bride to present with his daughter a household outfit, 
which is carried in procession at the wedding* (fr) In others 
this is becoming superseded by a gift in money, which 
however is still regulated by the prices of the different 
equipments for which it is meant as a substitute, Tha 
husband who comes into possession in this way of a sum of 
money, and hands it to his wife to purchase household utensil3, 
provides her with ' rt Suika ?J in the second sense. The 
Adhyagnika or gift at the altar, and the A dhy an aha 1 1 i ka o r gift 
during the procession! are probably to be referred, like the 
* Sulka/ to a state of things really anterior in its prevalence to 
the patriarchal system, out of which some suppose it to have 
grown by a gradual extension of the wife's proprietary capa¬ 
city* Bo also as to thePritidatta or token of affection, which 
was at first a gift from the woman's own family. She would 
be incapable of holding this, except through a capacity which 
Narada* a text den ios. B uft that capacity not ha vi n g b ecu really 
extinguished in practice, the gift subsequent, Anvddhetjika 3 
from her husband's relatives had a definite body of property, 

(p) See Burn ell* s In trod. to the MAdhaviya, p. w.; In trod, to 
VaradarAja’a Vyavah&ra Nimaya, pp. vii> viii; Ward's Survey 
Account, and the Madura Manual quoted by Mr. Nelson in Ida 
** View of the Hi add Law, pp. I4l«?ll5. 

ib) Ambngst the Brfihinaus of the Southern Maratha Country the 
provision includes a couch with bedding or carpet, two silver or metal 
plates, two cups, &c. T he so arc carried in procession to the bride¬ 
groom's house as an important if not essential part of the ceremony. 
In Germany it may be observed that the contribution of the bride 
towards the furnishing of the home in the shape of beds, linen, &o., 
becomes joint property of the spouses. Clothes and ornaments 
remain as we might say the Sfcridhana of the bride, free from any 
right of the husband. An early instance of a simple trousseau is 
that in the Tiig Veda, X* 85, Sm Do Gubernatis, St, Comp, Bk. I. 
Ch, XVII. 
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real or potential, to wliieh it could adhere • and the Adhtoe- 
dan-ika or compensation for supersession, in the form of a 
gift to make the first wife’s position, as to paraphernalia, equal 
to that of the second, (tie) if it was ever, as probably at first 
it was, a mere pacificatory present, easily took tlie character 
of a legal obligation, when other sources of exclusive female 
property were familiar to the people* 


It seems at least probable then that the womans dis¬ 
tinctive ownership of property was not merely a develop¬ 
ment within the sphere of the Er&hmamcnl law itself, but in 
part a tradition from earlier times, or from an alien race, 
adopted as a process of amalgamation, blended the older and 
the newer inhabitants of India into a single people. The 
Hindu literature preserves many testimonies, that whatever 
mVy have been the strictly religious view of women's infe¬ 
riority and dependence, they in fact retained a position of 
real influence and freedom clown to the time when Malio* 
rood an ideas began to permeate the community* V ijimres- 
vara, whoso literary activity is to be assigned ' to the 
eleventh century, was a stranger to those ideas* He had 
himself, it would seem, a tolerably high conception of 
female character and capacity; he looked on the union 
of the husband and wife as establishing an almost complete 
moral identity between them; and probably availed himself 
of a pretty widespread popular feeling, derived from the 
sources to which wo have adverted, to propound his theory 
of female ownership, (&) That theory seems not to have 
been adopted without some misgiving or reserve by any of 
his numerous followei’s, Katyftyana and Vyasa are quoted 


(a) Mit. Chap, XT, Sec. 11, paras'. 33*35; Stokes, IL L, B* 466. 

(5) In this respect, as in his conception of Sapmrlaship as resting 
on consanguinity, and in establishing property as a matter of seculai^ 
not of rel igions, cognisance, Vij mines vara showed a boldness and 
reach of mind which it is hard for Europeans of the 19th century to 
appreciate. It was hy these qualities however that his works became 
the chief authorities on the Ilmdfi Law* 
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y the ViramU-rodaya (fl) and by the Smriti Cliandriki (3) 
to the effect that separate property bestowed upon a woman 
is not to exceed two thousand karsbapaua^ (c) and h to 
exclude immoveable property, It is there explained that 
as the gift might bo repeated annually so a single endow¬ 
ment to produce the same amount may ho given once for all 
e v en i n |1 e for in of i m m ove ab 1 e pro p e rty. { d ) T he Vya v ah a ra 
Mayitkha repeats these rutes* (e) and the farther one that 
what the woman earns belongs to her husband ; as also those 
gifts, from friends other than near relatives, which, if she 
could retain them herself, would afford a means of with- 
drawing her gains from her husband^ control* Ornaments 
given to her for ordinary wear become her property, but in 
those handed to her for use only on extraordinary occa¬ 
sions the ownership of the nominal donors and of their 
fa in i lies vena at ns * ( J ) T h e V i v &d a Ch i n tSm an t ( g ) fo How s the 
Mitfikslmrfi, in laying no restriction on the wo muffs capacity 
to take immoveable property- The fC l&bhain - J or gain which 
Devnla assigns to bho woman (ft) is unrecognized or cut down 
by all the commentators, except Vijfi fines vara, who docs nob 
hint self expressly cite tins authority. 

A daughter, unmarried or married, in ay take immoveable 
property by gift, from her parents, according to tho Dfiya- 


(a) See below. Sea* 1* para. 13* 

(&) Chap* IX. Sec-1, paras, 0—11, IS. The passage©r Yyfrsa is by 
Varad»|4ja (p, 34) construed as a limitation on a widow s right of 
inheritance, 

fr) Copper coilisi of small Value, Vframifcrodhyft, Trans, p. 224* 

(d) Instances are given in the Panj. Gust. Law, Vol, IP of the 
gradual recognition of small gilts of land to daughters amongst the 
tribes which generally restrict land-owner ship to males. Compare 
tlie Sinrifei Chaiidrika, TransL Oh. IX, Sec, I* para. 10, 

(e) Chap, IY* Sec, 10, paras. 5, 6 ,1 j Stokes, If. Ii* B. DO, 100. 

(/) 2 Str, K L, 35, 241, 370, See below as to such gift a from a 
husband. 

ig) pp. 250, 260, 

(h) See above, and Viram. Trans]. p, 220* 
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bhftga, (a) which imposes no restriction on the amount, but 
Kutyayana there quoted is understood, as wo have seen, by 
other co mm on tutors, as confining what may be given to mar¬ 
ried women within narrow limits. (i>) Even that restriction 
would bo disregarded in the case of property acquired by the 
donor, (c) and all gifts by parents proceeding from natural 
affection are to bo respected, (d) unless they are of snob a 
character as to be a fraud on other members of the family, (e) 
.As to property which is free from the claims of co-owners a 
woman may tako by gift from her father, mother, or brother, 
without limitation according to the modern law, which in this 
respect has become ns liberal as the Mitakshurfi would mako 
it. (f) A devise is put practically on the same footing as a 
gift inter vivos, (y) 

. Similarly a wife may take gifts from hor husband of any 
kind of property and to any amount, subject only to tho 
rights which others may have in what is thus givon to her.(t.) 

. {(.() Chap; I-V. Sec. a. paras. 12,15, 20; Stokes, ft.L. B. £53,£04,257. 
five also Coleb, Dig- Bk, V. T. 354. 

(i5 f So ill so. tho MS dh av iy a, p. 41. 

'golA'upr-r,, page £12; 2 Sbr. H. L. G, 9, 10; Mnllaytma Qhetti v. 
Sioagiri Zuwin&w. 1- Ii. It. 3 Mad, at p. 378. 

(3) Colei. Dig. Bk. II. Chap. IV- Set:. 2, T. 49, 50, Naratla, Pt. II. 
Chap. IV. SI, ?; Vyav. May. Chap. IV. See, 7, para. 11 ; Stokes, 30. b. 
B. 70; Mit. Chap. I. Sec, 6, para. 13, IS (ibid. 390, 397). 

(<0 mrada,-Pt. II. Chap. IV. SI. 4; Vyav. May. Chap. IV. Sec, 10, 
p.G; Stokes, II. L. B. 99 j Vframitr. Sec. 1, para. 5, infra ; Sivaranmija 
Fermi, at V. Mi Mu, TldmaUmja el al, 3 Mad. H. C. a. 75. An interdic¬ 
tion may her obtained by a sou ora brother against a dealing with tho 
, heritage .yhhh would deprive him of his rights. Q. 173fh MS .; \ Irani, 
p.,,7-li Mlt'Ch. VI. Sec. VI. p. 10. 

V‘ yCffSi-i .OojLeh Dig. Bk. V. T. 482, Comm., quoting Cbandcsvar. 

(if) See above, p, 181, 217 SB. Judoo Nath Sircar v. Biwsuhf Coomar 
,-floy, WWW. R. 264, S. C. 11 Bang. L.'K. 286. 

the py;;referred to in notes at p. 208. As to tho 
essentials of tho gift, see G. v. K., 2 Mori. Dig- 234 ; S- Pabitra Dud 
. ci vl vi-Dimmdar Janet, 7 Bong. L It- 697 ; Kisltett Govrnd v. Ladle,; 
■'M'ihyn ,.2 Olio.'8. D. A..E. 309. Venkalachdla v. Tkathammal, 4 Mad. 
S, i II. C ft, '.too, recognizes tho competence of tho husband to make a 
,■ - gift, while exacting delivery to complete it. 
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Tho commentators, (cr) who carefully provide against her 
alienation of immoveable property thus acquired, thereby 
acknowledg'd at least with the Mitfiksharft her competence 
to receive il The limitation imposed by JK&'ty&yana's text 
above quoted applies in terms to a husbands gifts as well as 
to others, but where property ranks as separate estate, no 
one now has a right on which ho can challenge the owner's 
disposal c/f it. ( b ) Cole brooke says (iu) without qualification 
that * c laud may be given by the husband to his wife in Strf- 
(lhan 3 and will he her absolute property. 0 The last words 
must, us to Bengal at least, be qualified by the restriction 
set forth in the D&yabhaga (d ) against alienation of immove¬ 
able property given by a. husband, but ns to the wife's capa¬ 
city to take such property by gift, they represent the 
modern law. (e) Ornaments given by the husband merely 
to be worn occasionally remain his property, but otherwise 
they become fully hers. {/) It follows from what has been 
said that a member of au undivided family, residing apart, 
is not at liberty, by converting his gains into costly orna¬ 
ments, to deprive the other members of their share in bis 
acquisitions ; {fj) and if the wife under cover of that position 
appropriates what belongs to her husband, she subjects 
he rs elf to p tin i s h m e n L { h ) 0 n t h o o th er h an d the gen eral 

{a) See the Suiriti Ch&ndrika, Chap. IX. Sec. 2, p, 10. 

(5) See above, p. 209. 

(c) 2 Str, H, L. 10. 

(*£} Chap. IV\ Sec. l f pa. 23; Stokes, H, L. B. 241. See Koorijbc- 
hari Dhm* v. Pmnehmui DvM, L L. R. 5 Cal©. 68k For Bombay see 
the case of Kotrtfbasapa v, Chanveraw, 10 Born. H CL R. 408. 

(e) See above, p. 207 ss, 

(f) 2 3tr. H. life oo, 241 ; AfmsL Radha v. Riekeehur Da&e, 6 if. W. 
P, It. 279 . See above, p. 136. Actual gift without fraud, of ornaments 
to a wife* passes the property to her, but not a mere handing of them 
to her for use on ceremonial occasions. Kurmram v. JE tini&hqgjfr Bora. 
II. G. P. J 1879, p, S; see Smriti Ghaudrika, Transl. CU. IX, Sec, I. 
31 ss. 

(g) Q. 315 MS., Ahmedmiggur, 13th June 1058. 

(A) Narada, Pt. I L Chap, XII, SI, 92 ; compare Maud IX, 199. 
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sacreclness of a promise (a) is upheld in the case of one 
made to a wife. The sons must fulfil it- (b) In this respect 
the modern treatises go beyond the text of the Mitikslianb 
though not probably Beyond its intention, as Yij Turned vara 
was a stickler for the literal fnlftl men fc of the mental act in 
cases of gift without delivery of possession* (c) 

Gifts, fo‘ mothers, sisters, dnughters*m-kiWj and to other 
female, relatives'occur not mi frequently in practice, ( d) No 
difficulty is raised to tho reception of such presents even 
of immoveable property, where the title of the donor is un¬ 
incumbered; but the subject is not so dealt with in tho 
modern commentaries as to afford a ground for a profitable 
comparison with the Mitaksham, Gifts even from strangers 
may be accepted ; though these, according to the moderns, 
become the property of the husband when the donee is under 
coverture, (e) 

That women may take property generally by inheritance 
has been shown in the foregoing pages of this work, {/) 
Baudh&yaruYs quotation from the Veda, (#) though support¬ 
ed by BrihaspaLb (A) is no longer allowed to disqualify them. 
That text, as wo have seen, may be differently construed, (i) 


(a) MM VL IT. Chap. IV, SL 5; Mauu IX. 47; Vyav. May, 
Chap. IX. para. 2 ; Stokes, B. L. R, 133- 
(ft) See the Smriti Ch&ndrikH, Chap. IX, See, 2, para, 25; Vtrattiitr- 
Sec. 1, para. 2ft below; Vyav. May. Chap. IV, Sec. 10, para. 4; 
Stokes, H. L, B. 99, 

ft) Seethe Mib. on the Administration of Justice; I Macn. H, L- 
p. 203/217. 

(d) See Chat far Lahing el air. Shewuhavi et at, 5 Reng L. R. 123, 
ft) Vyav. May, Ch. IV. Sec, 10, p. 7. 

(/) To note (ft) p. 120, add a, reference to Dilyabbn-ga, Ch. XI. See. I* 
p 49 (Stokes, H- L. B. 318); Vyav. May. Ch- IV- See. 8, p. 2 [ibid. 84). 
(g) See Baudh, Pr. II- Ka. II. 27- 

(ft) See the SmritiChandrikfb Ch XI. Sec. h p. 27 ; Vyav. May, Ch, 
IV. See 8, p 3 (Stokes, H L B. 84), 

(i) Supra f p, 126 ff 
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Mtvim’s Text IK, 18* misquoted by the Viraniifcrodaya, (a) 
points indeed to an essential inferiority of women as inca¬ 
pable of pronouncing expiatory for mulas* (I>) and Gautnma (c) 
seems by omission to exclude even a mother from a share 
on a partition, but Kftty&yana/s Sranta Siltra* the only 
one on the White Yajftrveda, gives to women the right to 
sacrifice as allowed by the Veda a. (d) The Dayabbkga ( 15 ) 
and the Smrifci Chundrikft (/} admit the wife's success ion on 
the special ground of her association with her husband in 
sacrificial rites. { g ) KulMfea Bhatta, commenting on the text 
of Manu XL, 187^ which assigns succession to the nearest 
sapinrlasj says that a wife must bo considered a sapiijiaa, 
because she assists her husband in the performance of religious 
duties, {h) The ViramifcrocWa (i) adopts the less geuorona 
construction of the Srnriti Chant! rika* 0 ) and the Daya- 
bMga (k) that a woman's capacity to inherit can arise only 
under special texts in liar favour; but the Mitnkslmra (/) 
and the Yyavnlulra Mayiikha do not recognize any general 
disability. The latter indeed* (m) as we have seen, treats a 
sister with special favour, (ft) 


(a) ViranL Tr. p. 244. 

(b) Menu XL 194, 252 ff\ 

(c) Adhy&ya 28,1 if 

(i d ) jHoe Mon. Williams, In. Wis. 159. 

(c) Ch. XI. Sec. 1, p. 47 (Stokes, II- L. B- 316). 

(/) Ch. XL geo. 1, p. 1.0 ■ Max Muller, Hist; San, Lit. 28, 205. 

(p) Smriti Chanel. Ch. XL Sec, bp. 12; Mifc. Ch, IL Sec. 1, p. 5 
(Stokes, H. L B. 428), 

(/|.) Qoleb. Dig. Bk. Y. T. 397, Comm, ad jin, 

{£) See TransL p- 24-1!. 

(J) Oh. IV, p. 5. 

[h) Ch. XL Sec. Isp-.11; Stokes, IL L. B. 340. 

[1) Ch. II. Sec. 1, paras. 14, 22-24 (Stokes, II. L. B. 48% 490}, 

( ? ft) Ch, IV. Sec. S, para, 19; Stokes, H. L. B, 89; Supra, p, 181. 

in) The daughters take absolutely and so therefore do the sisters. 
Vimnjak Antmwtto v. Lttk$hmibai } 1 Bom, H. C, R. 124. 
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The mature of tie estate* which a woman take a in the pro¬ 
perty in any way acquired by her* seeing to have been regarded 
by Ytjfi&nesvara a a standing on the same footing m the estate 
of a male. To this he mentions only one exception* "a 
husband is not liable to make good the property of his wife 
taken by him, in a famine, for the perfomiance of an (indis¬ 
pensable religions) duty, or during illness, or while under 
restraint/* (<*) The Ty&v&h&ra Mayftiha (ft) and the Yira- 
tnitrodaya (c) repeat this text. The Smriti Chandrik& (d) 
quotes one to the same effect from Devalft, DevdikU 
Bhatta goes so far even as to say?—In a husbancTs pro¬ 
perty, the wife by reason of her marriage possesses always 
ownership, though not of an independent character, but the 
husband does not possess even such ownership in his wife's 
property/ 5 (e) The Hindu notion of ownership seems to be 
not incompatible, either with this right springing up on 
particular occasions, or with the woman's general depen¬ 
dence. (/) No 1 imitation is prescribed by Vijtitlnesvara to the 


(«) Mit. Ch. H. Sec. 11, p. 31; Stokes, H. L. B* 465, In case of 
tnisconduct on. the part of the wife of a flagrant kind the husband 
snay take possession of her Stridharsa. Yframit. Trans), p, 22{i, 

(b) Oh, IT. Sec. It> r p. 10 j ibid- 10 L 
{<0 Sec. 1, p. 20, 

(d) Cli. DC Sec. 2, paras, 14,15. In para, £0, Dev Sind a insists on the 
mother's exclusive ownership of her Sbrtdbana as against any claim 
to partition advanced by her sons. But this must be understood by 
reference to his conception of Stridfmna, and* as to property formerly 
her ha&bamd'a, by reference to Ms notion that the widow’s share is nob 
heritage and not partible property, B&& the Smriti Clmnd. Ch, IV, 
P 11; Ch, Vil. p. 22. 

(a) Coleb, Dig, Bk. Y, T, 415, Comm,; “ A man, his wife* and his 
son ai'o co-proprietors of the estate. ?> Reply of the Sastri at Ahmed- 
nuggar* SPtk March 1878, MS. No. 30, According to the law of 
Western India a woman has full ownership of herpaRtt or Sbrldhana, 
Rcff. v. NaQia Kahjan et <*/, B Bom. H, C, R. ]1 T Or, Ca. The Roman 
law, like the English Equity, strove to guard a woman's property 
against dissipation by many provisions. Sec Gondam. Farid, § 26, p- 55. 

(/) Mit. Chap IL Sec. 1, para, 25; Stokes, H. L. li, 435, and the 
cases cited above, 
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or widd.wls nfiP© uf the sham taken by her in a parti* 
tioru («) It is shown in the Smrifci Chandnkii (h) that this 
share falls within V ijminesvam^ conception of mheritnneej 
and thus becomes property in the fullest sense. An tin mar¬ 
ried daughter, who on such an occasion u shares the inherit¬ 
ance ; 1 II, * IV. (tf) is similarly unfettered as to tho disposal of it by 
any rule in the Mitakslmra. (d) It accepts the doctrine of 
tho general dependence of women ? but without working 
it out to any practical result. It omits the prohibitions 
referred to by the modem commentators, against the 
wife's expending even her separate property without tho 
assent of hiw husband, (e) and in making no special pro vi¬ 
sion as to Saochiyikam it may probably have intended to leave 


(*r) Mit, Chap. I. Sec. 2, para. 8 ; Sec ft, para. 2,; Sec* 7, paras. 1, 14 
(Stokes, II. L, B, 379, 397, 401) j DAyabhAga, Ch. HI. Sec. 2, 

para. 37 note, {ibid 233), 

( 6 ) Chap. IT;para, 10. Comp. Coleb. Dig. Bk. Y.T.420,515, Comm. 

(A) Compare Celeb. Dig. Bk. T. T, 399, Gomra. sub fm> ; Mit. Ch. 

II, See. 1, p* 25* {Hud. 435)* 

bC Mit* Ch, 1, Sec 7, para. 14; Stokes, H. L. B, 401. See above, 
p. lOfij note (y). 

(e) See tho Vtrnmitrodoya, Sec. 1, paras. 14, 15, below; Vyav. May. 
Chap. IF. Sec* ID, para* 8; Stokes, H, L. B. 190; BAyabhaga, Chap. 

IV. Set;. I, para. 23 (ibid- 241); Smrit. Oh. Chap. IX, See, 2, para, 12. 
Under the Teutonic; laws the property of a girl remained her own 
alter her marriage subject to the guardianship (mundimi) of her 
husband and bis use of Dhe fruits during coverture. OF acquisitions 
made daring the coverture the wife was entitled to an aliquot part 
fixed variously by di Horenfc laws. The Saxon law gave her a moiety. 
Bat though her ownership subsisted her power of disposal was during 
coverture made subject to tho assent of her husband. Lab. op. ext, 
400. Under tho English common law the wife's real estate remained 
hers* notwithstanding her marriage, subject to her husband's seisin in 
right of the wife and consequent assignment of the profits. On licr 
death it belonged to her heirs subject only to tho husband's tenancy 
for life by courtesy. But she could not dispose of the property 
without bis assent (which is still required under the St. 3 & 4* Win, 
IF, Cap. 75) except in the case of property vested in, trustees for the 
wife's separate use without restraint on alienation. Seor BL by K., 
Bk. L C 15; Bk. II. C, 3. 
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tlie fail ownership constituted by its texts to their natural 
operation on the whole of a woman's estate. (a) 


This liberality was quite in accord with Yijnanesvara's 
general tendency to carry principles out to their logical 
consequences without regard to the exceptions and contra¬ 
dictions established by actual practice. It may be doubted 
whether the equality of a woman with a man as an heir and 
owner of patrimony was ever generally accepted as a cus¬ 
tomary law. The ancient Smritis did not contemplate it, 
and caste rules, so far as they have been investigated, are 
almost uniformly against it. This advance in the position 
of women moreover seems nevor to have quite commended 
itself to those oven who are in a general way followers of the 
Mit&kshariL The femriti Chamlrikfi limits the woman’s 
right of disposition to Saudayika, defined as wealth received 
from her own or her husband's family, and excludhig im¬ 
moveable property given by her husband, (h) The Cf patni tJ 
wife's dependent ownership over her separated husband J s 
property becomes, on his death, according to this authority, 
in depen dent, yet without power to give, mortgage, or soli 
the estate, except for religious or charitable purposes- (e) 
The Viramitrodaya (d) gives full power of disposition over 
Saudayika only. So too does the Vyavah&ra Mayukha, (e) 


[a) See above p 145,208; GuvindjiKhirnji v. Ijftk'$hmid * 1 &s Nathnhldi , 

1, L, H. 4 Bom. 318. In a not© to the case of Doe chm Kutlmnmal 
v. Kappa PUlai, 1 Mad. EL G* B, at p. MO, the principal passages are 
collected, which bear on a woman's power to deal with her separate 
property, lu Brij Indar et td. v. Hard Janki Koer, L, R. 5 h A. ], a 
grant to a widow and her heirs of her husband’s confiscated estate 
was construed in favour of her daughter a n against her husband’a 
heirs, a grandson through a daughter by another wife and distant 
collaterals. The restrictive construction of the Mit&ksh arils rule, 
CU. II Sec. XI. paras, I ffi is denied as to grants made to a widow, 

(A) Sm, Ch, Chap. IX. Sec. 2, paras, 6, 11. 

(c) Chap, XI, Sec. 3, paras. 19, 28, 29. 

(d) Sac. 1, paras. 14, 15, below. 

(e) Chap. IY. Sec. 10, para. 8 (Stokes, H. L. B. 100). 




&tuI as to property taken by the. widow on her huabaucTs 
death?, ijHttnbs her strictly to a life enjoyment subject.only to 
an exception in fiiyor pfreligiona gifts, ( 4 * *) The Vivk daOhi 11 la¬ 
in an i is to tli 0 . s am 0 e ffe 1 vt w (b) Jimi* ta Yah ana f (#) wli i 1 a 
denying the wife /a ownership of gifts froth strangers* _{<l) says 
that ever all property, really.hers* her'power of disposition 

(«) Ibid, para, 4 (Stokes, H- L. B, 9&). *’M tlmcaSeM ffitoymmo v. 
Jmsoo Mutt Deveedass? 1 Rorr R.-fiQ, it was decided on the %ar ; May 
that widow could not do vise property inherited from hob hoV 
hand to he? family puetb so as to deprive the nn3£t heir, her uqptipVs 
widow. In Jngjewun Nttihoqjw ct at. v. DeQ&itfykur l Bovr 

K. 43fi, oif the other hand, a widow was allowed to beqWath by 'y&y 
of K ahmtrpana the property inherited from her husband^except tb 0 

• fkrmly house and the sum requisite for her obsequies; to the exeftmoh 
of h e r h u s band * y consi u, The deci si on re a ted on the sa 0 re d c.lmraot er 
of jjrpefi a gift; as in the Vyavaskbii in Dhooluhh Bhabe ei -ai-v. -Jafnet 
U ub 1 Boit. R. 75 r the 6&siri (fv 78) ^Goolal Bai was juot aiftitb- 

^ aized to assign to the children of her .brethren tte h 6 user jot her 

husband, PUftmbor (which after his demise had descended to hi>r; : 
without the aunefciem of tbe heirs.” In PQonjeeabhaeff et at v, Pmn^ 
hmiwiir, 1 Borr, 194, it was ruled that n woman why bad a son could 
nob in discharge of hor deceased husband's debts almi*at,e property* 
w Inch site had inherited from her father, without the assent- of the 
son, after he had attained 1G years of ago. This is- referred to the 
- ' passages from Rrihaspubi and Kilty ay ana, quoted in the Yyavah&m 
MaytTkha, to show that a woman in generally unlit to enjoy fiied pro ¬ 
perty, and that a vridow cannot dispose of it except for special puis _ 
poses. Her son enjoying according to the May&kha an unobstructed 
right of inheritance [Ch. IV, Sec. 10, p, 20j Stoker, H\ B, B, 105-), way 
probably regarded by the Hurtris as having u joint ownership m the- 
property, which thus became inalienable without Ms assent. ** A.@on*' 
say a the Pandit at 8 Alorh Dig. 243, K inherits the .estate, of his mo¬ 
ther" in the same manner as that of bis fafclietT Sec- p. 152 The 
iSmriti Oharidrikft Ch, VUL j^ar», U ; Ch, IX, Sefr jli' pum, 26; 
Sec, HI. para 4 f denies the unobstructed ownership of a son in lus 
mother's property- See also the Mib, Ch, I. Sec. VI, yam, 2. * 

(6) p, 262, 263. See B Giznpnt Sing v. Gunga Tcr&ltad'jZ Agra R, 
.230, 

(g) Dftyabhftga, Ch. IT. Sec. I, paras, p, 23.; Stokes, H. L, B, 

241; 

(d) Col eh. Dig. Bk, V* T. 420 T Comm, IT, 
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is unfettered, save in the case of her earnings and of im¬ 
moveables bestowed by the husband, (a) These she is only 
to enjoy by way of use; and similarly when she takes his 
estate on his death, which, according to the D&yahh&ga* * she 
does, whether he was separated or tm separated from his 
brethren, (&) she * f tausfc only enjoy her husband's estate 
after his demise* She is not entitled to make a gift, sale, 
or mortgage of it/' except in the fulfil merit of a pious duty, 
under tho pressure of necessity, or with the sanction o£ the 
paternal uncles and other near relatives of her deceased 
husband, (c) Jagatmftfcha, being forced to admit that the widow 


(a) Goleb. Dig- Rk, Y, T* 470, Comm,; 420 Comm. As to a gift 
for maintenance by a son, see MassL Doorgu Koonwar v, Mnnsf, Tejoo 
Kd&nwar et al, 5 0. W. It-, 53 Mis. R.; and the Ddyabh&ga, CE. IV. 
Sec- 1, p. 18 (Stokes, H. L. B. 240). 

(*) Op, ciLCh. XL Sec. 1, paras, 6 ,46 (Stokes, H* L. R. 305, 316)- See 
Kernel Bmgh v. Koolahul Sing et al, 2 M. I. A. 331 j Gkirdharee Sing y, 
Koalalml Sing et al, 2 ibid, 314; Rao Karim Sing v, A r awab Mahomed 
Fgs AUt Khan et al, 14 ibid, IS7 ; The Collector of Mastdipalam v. C. 
Vonc.fi fa N(twain Appall, 8 ibid 500 ; Qobind Mmee Dosser y, Sham 
Lull Bysack el. al , G. W. R. t Sp- No., p. 165; Bast, C. J., in Cossinant 
Bgsack et at v, Hurroosoondry Dosses et al t 2 Mori. Dig. at p. 215, 

(c) Op. cd Ch. XI. Sec, 1, paras. 56, 62,64 (Stokes, H. L. B. 320-322); 
Deo <hm Rtmanuiid Mookopadhia v. Ramkimm Butt, 2 Mori. Dig. 115. 
For the case of an estate taken jointly under this law by two widows, 
see Gobind Chunder et al y. Dulmeer Khan et 23 C. W. II. 125 ; 
Sreetmdiee Muttm Bet jessary Dossee v. Ramconny Duit el al, 2 Mori. Dig. 
80; and compare p. 103 of this work. A wife having a joint interest 
with iter husband may after his death sell her own share, Madava* 
ray a v, Tirfku Sdmi, I. L. II. 1 Mad* 307. " In respect of gifts by a 
husband to his wife she takes immoveables* only for her life and has 
no power of alienation, while her dominium over moveable property is 
absolute," per Jackson, <L, in Koonjbehari Dlmr v. Pcemchimd Dnlt, (, 
L. R. 6 Calc, at p. 686- The rule was applied to a bequest by a will 
which imposed restrictions on a widow's absolute dealing with move¬ 
ables, but none as to the rramoveiihle property. Comp. BHj Imlra 
t. Mmit Janhi Koocr , Jj. R. 5 I. A. 1; siypra, p 101. If a widow turn a 
funds given to her by her husband into land she may dispose of such 
land as of the money by gift or devise, Venkata Rama Rao v. Venkata 
Burnja Rao, f L. R 2 Mad. 333. A gift by a widow to her da lighter's 
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haa independent power over ddya na liar husband's gift or 
as heritage, (a) say a hi one place that* as to such property* if 
immoveablej “her enjoytnonfc only of it is authorized, J * (£>) — 
a rale which applies to moveables also, (e) He thinks 
however that her alienation of the property, though blame- 
ablej may be valid* (d) yet ha quotes Ndrada(^) against any 


son was held valid as against the heirs of her huaband’s cousin whose 
share before the 1 maba ml’s decease had been sold in execution* Gohul 
Sirigfy ei al v. Bhola jSihgh, Agra 3. K. for IS fit), pj 222, 

(a.) In the jbas© at 2 8fcr* H. L* 21, ejectment seems to have been 
maintained by a woman again at her husband for a house which he had 
given to her on Ids second marriage So also in the ease CXXIX. of 
East’s notes, G . v, K. t 2 Mori. Dig. 234. A suit for jewels was main- 
tained, Wulubhrani v. By tee, 2 Burr, 8.’ 481, See. Caleb. Big. Bk, V. 
T. 481, Comm. Ooleb. on Oblig. Bk. II. Gh. III. recognizer this 
right. The answer at 2 Mori. Dig. 68 (Jiitthadak Jlmv v, Jtifigemmi 
Tagore), denies to a mother any power to dispose by will of the 
personalty inherited from her sou, which she might have ex¬ 
pended* It escheats to the crown. As to realty, see ifoithp; 
and pp. 100 {Gopeymolmn Thakoor v. Sebim O&wer d at )* 
131 (Dos dem, Slbnaidh Roy v* Bivnsook Rmzary). Afcp, 155 {D&edtw- 
Gtinganarairi 2tonMrj&o v. Bulrmn BonnerjeeJ t the opinion of the Pan¬ 
dits, given by Macnaghten, is that in Bengal a widow’s estate being 
only usufructuary and untransferable* her sale of the property is in¬ 
valid even as to her own interest. This principle might .operate 
where something had been allotted merely for maintenance, as a" 
right to future maintenance cannot bo assigned, Ramabai v. Gaitmb 
Dhonddeo, Bom. II, C, P, J. F. for 1876, p* 188. A widow and mother’s 
right to maintenance out of her deceased husband’s estate inherited 
by her sou is a purely personal one and cannot be transferred or sold 
in execution* Bhynih Ohunder v. Nabo Chtmder Gooho , 5 0. W- fit 111* 
unless perhaps where it has been made a specific charge on womb part 
of the estate. GangdhiU v. Krishnaji Ddddjh Bom H. C. P, J. 1879, p, 2. 

Compare the case of dower under the English law which cannot be 
aliened to a stranger, only released to the tenant of the land seas to 
extinguish it. Colston v. Carre, 1 Bode, Abridgm. 30, Langdell, Con¬ 
tracts, 419, But as to a widow's estate properly so called* see eupra, 
p. 298, and the further cases cited below. 

( 1 ) Caleb* Dig* Bk* Y* T. 515* Comm. 

(c) Ibid., T* 402, Comm. 

(d) Ibid.* T. 399, Comm,, T. 420 Comm.; as to this see above* p. 212. 

{*) Ibid., T, 476. 





such alienation, and says that all the authorities concur in 
forbidding it as to property devolved on a widow by the 
death of her husband, (a) Property acquired by inherit¬ 
ance by a woman before her marriage he regards as at her 
independent disposal ; (b) if acquired do ring coverture, 
it is subject to her husband’s control like her other acquisi¬ 
tions, so long as the Husband lives. (<j) To a daughter ho 
assigns full power over Stridhana which devolved on her 
from her mother, (cf) 

The share taken by a mother in a partition is according 
to the Smriti ChtmclrikS (e) only a means of subsistence. 
That given to a sister is only a marriage portion. (/) 
The Viraoritrodayainsists (gr) that in a partition by brothers, 
daughters are entitled to shares, not merely to a provision for 
marriage. The Vyavah^fa Mnyftkha,(ft) in providing for the 
mother and the sisters, says nothing of the nature of the estate 
they take in the property thus acquired by them. Nilakantha 
does not adopt Vijminesvara's definition of heritage, {rQ 
and it seems that he would, on a widow's death, assign 
the share allotted to her in a partitition to her sons, ( j) but fcho 


(a) Ibut, T. 402 t Comm., mb fin. See Culobrooke, cited 2 Mori. Dig. 
p, 212 {C&mnmt Bymek et nl y. llarroosoondry Dosaee et al). 

{b) See 2 Macn. H. L. 127. 

(c) Goleb. Dig. T. 47th Oomm. 

(d) Ibvd., T. 51.5, Comm. Several cases under the Bengal law will 
be found in 2 Macn. H. L, Ohs. V111. Property inherited by a daughter 
from her father is not Stridhana in Bengal. Cl to fay Lul v. Ohunnoo 
Lrt , L. K. 6 L A. 15. 

(&) Ch. IV. p. 9. The share which a mother takes as representa¬ 
tive of a deceased son in a partition under the law of Bengal is not 
there, it seems, regarded as Stridhana. See per Kennedy, J., in 
Jagmohan ITtddar v. Sttrodaniorjee Dossee, I. L. K, 3 Cal. 149. The 
paiidit f B opinion was di Heront, See holovv. 

(f) Ch. IV. p 16, 17, IS. 

(*/) Transl. p. 85. 

(h) Ch. IV. Sec, 4, p. 15, 18, 40 (Stokes, H, L. B. 51, 52, 57). 

W. v Jav. May, Chap. IV, See. 2, para. 1; Stokes, H. L< B- 48. 

O') Ibid, Sec, 10, p. 26; Stokes, II L. ,B. 105. 
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same remark might on fclie same ground be made as to the 
succession to a share given to a sister* It is doubtful there¬ 
fore whether any abiding interest of the family of the former 
Go-sharers in such property would still subsist or not, 
Jagaimlifclm (a) says that such a share may be aliened by its 
recipient, and he applies the same rule to property inheriti¬ 
ed, (&) but Ilia discussion of these questions shows that 
conflicting opinions arc maintained by the principal modern 
commentators, (c) 

The views of English scholars and lawyers on these points 
have been no less various- Prof H* EL Wilson, in Vol. V. 
of his Works* at p- 29* says :— u It is absurd to say that 
a woman was not intended to be a free agent* because 
the old Hindu legislators have indulged in general declara¬ 
tions of her unfitness for that character, Manu, it is 
true* says of women, f Their fathers protect them in 
childhood, their husbands protect them in youth* their 
sods protect them in age, A woman is never fit for 
independence ’; (d) but what does this prove in respect 
to their civil rights ? Karada goes further, and asserts 
that * after a husband’s decease the nearest kinsman should 
control a widow, who has no sons, in expenditure and con¬ 
duct/, ( 0 ) But as we have observed* this is neither the law 
nor tko practice of the present day. Besides it does not 
apply to the case of partition, as there the widow has sons, 
and they surely abandon a right to control property winch 
they themselves have given. To sanction any other mode 
of procedure would only tend to perpetuate the degraded 
condition of the female sex in India/' 


(a) Colcb. Dig Bk, V". Chap, II J. 83, Comm, 

(4) Ibid, 309, Comm,, and compare T. 470, and T, 488, Comm. 

(c) The Pandits of the Supreme Court of Bengal in 2 MorL Dig. at p. 
217, said that, even recognising the restrictions on a widow's estate 
taken by mere succession, yet what she received on a partition was to 
be regarded as Strtdhanrv subject lo her absolute disposal- See also 
ihld. 239, where the restrictions imposed seem to bo only moral ones. 

(d) XL 3. 

(o) Quoted in the DSyabb&ga, p. 209. 
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And again, at page 20 :~— f * The old lawyers have said, 
‘ let a widow enjoy a husband's wealth; afterwards let the 
heirs take it'; what oh ligation does this involve that she 

mmt have it? . Now as to the gift* the same authorities, 

from whom there is no appeal* define what things are 
alienable as gifts, and what are not* Amongst the things 
not alienable no mention is made of a widow's inheritance. 
The whole:, estate, of a man* if ho have issue living, or if it 
be ancestral property* he cannot give away without tho 
assent of tho parties interested* and this may indeed be 
thought to apply to tho knmovaahle property inherited by a 
widow, hut it is the only law that can be so applied: there 
being, therefore, no law against the validity of her donation, 
it follows that she has absolute power over the proport;,, (a) 
at least such was the case till a new mm of law-givers, with 
Jlmfitayahnna at their head, chose to alter it \ hut they only 
tampered with tho law of inheritance, and tho law respecting 
legal alienation being untouched remains to bear testimony 
against their interpretation of a different branch of the law.*' 
On the widow's rights in property* to which she has sue-* 
©ceded on her husband^ death, the same learned scholar says 
(page 16 );— t( There are but two ancient texts which bear 
positively on the widow's power over tho property which sho 
inherits as her husband's solo heir. On© is attributed to 
Katyfiyana, and states * Let the childless woman preserving 
(inviolate) the couch of her lord, and obedient to he r spin tnal 
guide* enjoy, resigned, her husband's wealth until her death* 
Afterwards let the heirs take it* (!>) Tho other is from tho 


(<a) In Due y. Ganpat, Perry, 0. Ceu at pp. 135,136, the Sdatrt of tbo 
Sudder Court expressed an opinion that the widow of a separated 
Iliudd might make a gift of the property she had inherited from her 
husband, except for improper purposes. This was followed by Sir 
E, Perry* but for an additional and inapplicable reason, viz. that the 
grand son of the deceased husband’s daughter was pointed out by 
English law and natural reason as a successor to the property prefer¬ 
able to the nephew* of tho deceased, cno of the lino of heirs expressly 
named by the Hindu authorities. 

$) Ytramitra. Trans, p. 136, 225 ; Yiv&da Chmt. p. 261; Dayakrarcm 
Sangraba, Ch. I. Sec, II. para 3 j Gh. II. Sec, II. paras, 11, 12- 
89 n 





Mahftbharata, which as law, by-the-bye, is no authority at 
all. * Enjoyment is the fruit which women derive from 
the heritage of their lords,—on rjo account should they make 
away with tho estate of their lords/ (a) Such are tlie 
ancient injunctions; which can scarcely be interpreted to mean 
that if a widow gives away or sells her estate, such gift 
or sale is invalid* Even the later writers who entertained 
less reverence for the female character than the ancient sages, 
have stopped short? of such declaration, and Jlmiltavahaua is 
content to say that widow shall only enjoy the estate; she 
ought not to giro it away, or mortgage or sell it/ (5) He 
allows her also, if unabfe to subsist otherwise, to mortgage 
or even to sell it, and to make presents to hor husband^ re¬ 
latives and gifts or other alienations for the spiritual benefit 
of tho deceased. It is nob till we come to the third genera¬ 
tion of lawyers, the commentators on tho com men tutors, that 
the restriction is positives and Sri Krishna Tarkalaulcftra, 
expounding Jimfttavaliana's text, declares ' a widow shall use 
her husband's heritage for the support of life; and make 
donations, and give alms in a moderate degree for the 
benefit of her husband, but not dispose of it at her pleasure 
like her own peculiar property,! Tho utmost that can bo 
inferred from all this is, that originally the duty of the 
widow was only pointed out to her? and she was left, in law 
m she was in reason, a free agent, to do what she pleased 
with that which was her own; but that in later times 
attempts of an indefinite nature havo been made to limit 
her power/' 


Returning to the same subject, a few pages later, he snys 
(page 24) s— Cf The spirit and tho text of the original law, in 
our ostiumtion, recognise the widow's absolute right over pro- 


(a) Ap&bih Take oh or away; it is translated in the Digest and 
else whore, “waste/' which perhaps scarcely renders its due import. 
[According to the D&yakrarna Sangmha, the passage is taken from 
the Dnnadfmrim of the Annsfisotiaparva (?) ] 

(£) Sco D&yabhfiga, p. 265. 
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perty inherited from a bus band in default of male issue* (fit) 
In Bengal the authorities that are universally received have 
altered this law and restrict a widow to the usufruct of her 
husband's property. They have not, however, provided for 
its security* nor for its recovery if aliened, and by such 
neglect have virtually left the law as they found it, or the 
power, if not the rights of alienation with the widow - it ii 
open to the Court, therefore, to make what regulations on 
this subject they please, as far as their jurisdiction’ extends, 
and as far as they are authorised by the Charter j and the 
regulation most conformable to reason, to analogy, and 
Spirit ojf the Hindu Code, would bo to give the widow abso¬ 
lute power over personal property, and restrict her from the 
alienation of the estate, except with the concurrence of her 
husband's heirs/ 1 


Again at page 26, he says :—“In the case of the widow's 
‘sole inheritance, we have granted that the Bengal lawyers 
limit her hi all respects to a life-interest, whilst tho Mifchila 
writers maintain her absolute right in moveables, and the 
old law authorities oppose nothing to her absolute right 
in every kind of property* In tho case of property, however, 
acquired by partition f {b) the arguments in favour of absolute 
right are infinitely stronger, inasmuch as the Bengal 
authorities lean to the same view of the subject- Jim&ta- 
vahana starts no objection to such power, his remark 
being confined entirely to the cases of sole inheritance, anti 
the Yivftda Bluingamava concludes a long and satisfactory 
discussion of the question by the corollary, f Therefore a 
wife's sale or donation of her own share is valid* * 


(a) Mifcftkh- Ad. YAjfu II 135; Vivada Chmtaumm, p. lei i 
VhMuntrOd. page 193 aj YyavaMra Majfikha, Ch. IV, Sec. % P- 
{Stokes, H, L.B, 84)- 

(5) f * These laws (of Inheritance and Partition), as is observed by 
Sir Thos. Strange, are m intimately connected that they may almost 
bo said to be blended together.' 1 P* Co. in Ktdamma Natvhiar v. Raja of 
Sivugwtigk, 9 M. I. A. 539, on which their Lordships rest the widow a 
inheritance to property separately acquired by her bu&band, as such 
property would be retained by him in a partition. 





W ith special reference to the share taken by the widow 
in a partition, jj») ho remarks (page 27 );—“ lb is asserted, 
indeed, that a husbands heirs succeed to such property 
ju preference to a woman’s own heirs, and therefore her 
enjoyment of it is only for life: but the postulate is 
supported only by analogy, not by any positive law, and 
therefore the inference is by no means proved : besides even 
if admitted, preference of succession does not imply restric¬ 
tion ot right m possession : our law of primogeniture does not 
preclude, under ordinary circumstances, the father’s right 
to sell, give, or bequeath his property as ho pleases ; and why 
should any order of succession exercise such influence here, 
when not specially provided for ? c Heritage and partition’ 
ne included by the text of the Mitak.shn.ra, which is good 
law in every part of India, even in .Bengal amongst the 
constituents of f woman’s property/ and a woman is acknow¬ 
ledged by all to bo mistress of her own wealth. It is 
argued that lands and houses given by a husband to his wife 
must not be aliened by her after his death: therefore, a 
share oi land and houses given by his sons on partition of his 
wealth, must not be made away with by their mother; but 
this is surely a different case. A husband, in undue fond¬ 
ness, might bestow upon a wife tho heritage of his sons , and 
they would be deprived of that patrimony in which they 
have a joint interest with the father : it is not unwise, there¬ 
fore, to secure to them the reversion of such effects,” 

Colcbrooke’s opinions on this subject appear to havo 
varied to some extent at different times. At 2 Sfcr. H, L. 
19, ho Bays:—“Hand may be given by tho husband to his 
wife in stridhan and will be her absolute property.” The 
same doctrine as to property inherited is supported by a 
treatise bearing the name of Eaghumindaiia, which Prof. 

ilson seems to have thought genuine, butt which Cole- 
brooke himself pronounces f< moro than doubtful,” as oppos¬ 
ed to the whole current of authorities, in his note to Hiiya* 


(a) See Yiramifc. Trims!, p. 147; Hit, Oh. 1. Sec. VI. para. 2, 
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blmga, Chap, IV, Sec* lj para* 23 (Stokes* 0* L* B* 241)* 
At. 2 Str, H* L* 402, ho agrees with the Sastrt that a woman 
may give away her own property* except lands taken by 
gift or inheritance from her husband,(a) H which she cannot 
dispose of without consent of the next heir*" (&) At page 
407j he seems in a Broach case* to intimate that what comes 
to a woman from her husband is not even St rid hana* He 
must here have had the Bengal law in mind* as the Mitak- 
sii&rfl* Chap- L Sec* 1* para, 20 (Stokes* H, L, B* 378)* uses 
the case of a gift by a husband to his wife* as an illustration of 
the fact that full property may arise* otherwise than l>y birth* 
As Mr* Sutherland [ibid. 430) points out, the Mit&ksbara is 
silent on the woman's power to alien her peculiar property,^) 
and sho may* on her husband's death dispose as she pleases 
of his affectionate gift with the exception of immovables* 
As to these (ibid, p. 21)* the Benares and MitKila authorities 
he says* impose a general restriction upon the woman's alien¬ 
ation of the property* (<J) At pp* 108* 110* Colebrookc B&ys 
that a widow succeeding is restricted from aliening the 
immoveables* and in this Ellis concurs on the ground that 
No woman under any circumstances is absolutely independ¬ 
ent (e) hut as to that the case at p. 241 shows that 


(a) So in llaribhat v, DamodharblLat, I. L. R. 3 Bom, 171, ns to a 
will by a daughter who having inherited from her father took* it was 
said, an absolute estate, But in Bliarmxnagmda v* Bh<trmnppagavdif t 
H. G. P* *T* for p- 557, Pinhcy and F. I>. Melvill, W*i ruled 
that a widow of a colhiUral inheriting in that right cannot dispose of 
the property thy a inherited by will, A Widow's will was held inopera¬ 
tive against her stop-daughter's right as heir to her father, O, Gaorooa 
Button v* 0 , Navrainsmvmy Button-, B M, 11* O. R- 13, The testamen¬ 
tary power is as to Stridbana commensurate with the right of 
disposal during life* Venkata Ilaam’s ease, I. L, it. f? Mad* 333* 

(A) So 1 Maco. H* L* 40* 

(c) Doe dem. Kuilamal v. Kvpper Dillm, 1 Mad* H, G- R* 88, 

{d) See also 2 Maen* II, L. 35- 

(e) So per Grant, J. See Oomulmamy Dossee y. Bamanath By sack f 
FuR* B* 200, and as to the higher castes, Steels, L. 0* 177* 
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Colebrooke thought a widow could dispose as she pleased of 
her Sfcridhana, consisting of jewels. |a) 

As to the share taken by a woman on a partition, Cole- 
brooke appears to have distinctly recognized her as a subject 
of “Daya- or inheritance in tbe fullest) sense* |6) At 2 Sfcr. 
H, 1. 882, he says that, according to tlio Mit&ksliarh, such a 
share is an absolute assignment heritable therefore by the 
widow's daughters. (<?) And this is confirmed by the rulo 
which makes the wife's share in a partition her separate 
property even in her hnsbfmfrs life; and as such heritable 
by her daughters in preference to sods, (c/) In the case 
at p. 404, there is an apparent misreading of Colebrooktds 
note. It should be, **The share allotted as a provision ter 
the widow does not pass to the heirs of her peculiar property, 
but to her husband's heirs. This point may, however, involve 
some difficulty according to the opinion of those who hold 
that it is not a mere allotment for maintenance but parti- 


[a) See the YivAda Ohiutamam, p 3GO* The presumption is that 
ornaments given for ordinary wear &re mount to bo St rid liana, Mussl* 
Jiadha v. Blslmhur Dm, 6 M, W. P. B. 279* Sm above, pp; 208 
and 1 SB Family jewels, it has been held in Bengal, pe not Grans, 
f amble by a widow aa her own property* Bluigwcmee Koonw nr v* 
I'arbuttij Koonivur, 2 C. W> ft. 13 Mis. R., but also the Vynvas tha 
XHrpana, p. 68k Vishnu, Ch. XV1L para, 22, seems to exempt a 
woman h jewels from partition only during hpr li us baud’8 life, but this 
cannot bo regarded as the accepted law, and is indeed, as. we have 
seen, opposed to other Smritis, S$$ Gatitnma, Ka, XTV. para. 9, 
below; Coleb. Dig* Bk, V. T. 473. Muenaghten says (1 H. L. 40) 
"dpi the KindH law recognizes the absolute dominion of a married 
woman over her separate and peculiar property except land given 
to her by her husband/' but he adds rather inconsistently, " Ho (the 
husband) has nevertheless power to use the woman's peculium and 
consume it in case of distress; and she is subject to his control even 
in regard to her separate and peculiar pro per ty." 

(.b) Mit, Ch* I, See. I. p* 2, 8, 12 (Stokes, H. L. B. 364, 366, 370) J 
Oh. II. Sec. I. p. 2, SI, 39 {ibid. 427, 436, 439); Sec, 2 ? p. k 2 (ibid. 

my 

(c) Ibid. Oh. I. See. 3, p. 9; Stokes, H. L. B. 383. 

(d) Mit. Ch, 1. Sec. YI. p. 2, 3; Stokes, IL k. B, 39k 





cipation as heir,** This makes it agree with the opinion 
at p. 382, In the same case Sutherland thinks, but with 
diffidence, that the share allotted to' a stepmother reverts 
on her death to the partitioning sous* In Kkugwandeen 
Doobefi v, Mpm Ba'(ie y (a) the Judicial ^Committee seem fco^ 
have im-liucd to the view tlmt, except m Lower Bengal, the- 
widow’s property in 3ier share . becomes absolute, but flieT 
point was not one requiring decision in that en^e* Thafc> 
sum of money given to a widow in'lieu of maintenance is tffe 
her own absolute disposal was ruled in theiMadras case, cited 
below, p. $15/noto (a>, ' Under the Bengal law, BirW, Jones 
says, (b) ff Tho moveable,,property is'at i.l|e widoyv’s disposal ■ 
the immoveable descends to tln^lieirs”; butpolebrooke says, 
u the doctrine of the Bengal sphooloftritrqfs^lio widow even 
in the disposal ofpersomd property/* ($) 

, / This being the state of the authorities, it must probably 
' be adtxiitted 3 . not willi,<tanding t be view of Prof. Wilson, that 
the mono recent writers have prevailed against Vijffimesvara, 
at least na to a. woman’s, dealings with immoveable property 
l tpken by inheritance or by gift from her husband. (J) In a 
Bengal case, '2 Mhcn. EL L. 214> the Sfetri says that in tho 
precept' ‘Let the wife enjoy witli moderation the property 
* ■ until her death/ the word ‘wife ’ is employed with a gene- 
reimport/’ including all cases of female inheritance. Tho 
restriction does not apply, he says, to land given to a 
daughter by her father. (<?) In the case at Bk I. Ch. II, Sec. 
9, Q, 7, tho S&sfcri domes to a mother inheriting from her son 

, (a) 11 M. I. A. at 514* 

- •*' (&) 2 MorLDig. 243. 

(c) Cossinmd Bracket al v. Uurroosoondry Vosses $t al, 2, Mori. 
Big. 205, 219, 

(d) The passage of Mirada, Ft. I. Cb. III. 8b 30, prohibiting the 
gift by a widow of land given to her by her husband (Dtlyabliaga, Ch. 
IYL Sec. 1, p. 2%; S tokos, II, L. B* 241) seems to qualify the special 
rule iu paras. 39, 40, enabling her as surviving parent to deal at her 
discretion with the estate. 

(e) See Colob, Dig. Bk. Y. T. 478, 420, Comm. 
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any power to alien tbo property, though the Smriti Chand- 
vika {a) anti the Daynbli&ga {i) would apparently give her 
an exclusive interest as against her husband, (c) 

In tho Bombay Presidency, immoveable property given 
by a husband to his two wives was held, as to the share of 
each, to be Stridlmnn not transferable after the husbands 
death for value to the other, so as to deprive the grantor's 
daughter of her right to inherit, (d) and in Bn Ivan t Rav y, 
Fiwshatam } (e) Sir M , Weatropp,C, says, ‘ r The widow in 
this Presidency takes a limited estate only in tho immoveable 
property of her childless husband, or sou, but ahe takes his 
moveable estate absolutely*” (jf } In 1 f vvsho((if)i v. Bauch- 
hod , (a) the sumo learned Judge has dealt with the nature 
of the widow J s estate with reference to litigation between 
the death of her husband and the issue of letters of adminis¬ 
tration to bis estate;—- 


£t Here, from the tnomeut of the testatoris death, nt tho 
very least, up to the 27th January, tho date of the letters oi 


(«) Oh. XI* Sen. 3, p- 

(, b ) Oh. IV. Sec. 1, p. 1, IS, 19 (Stokes, II- L. B. 235, 240). 

(c) See P. BaGldfujU 'f k V . Vmkniayypariit, 2 Mad, EL 0. Tt 402. 

(f?) Koktrhamjm v. Ohanverova t 10 Bom. H. G, H 403, Comp. 
JUndanmui y. Venkata Eamappa et al, 3 Mud. Hy C. R. 208. 

(&) 9 Bom. EL C. R. at p. 111 

( f) Bechar Bhagmn v- Bat Lnk?hnii t 1 Bom. H, 0. R. 50 ; Vinaynk 
Anandrav ei al v. Lakshmihai, ib. 117; Franjivandas at al v, Dev- 
kmarbai et al t ib. 130 ; Mayaram v, Motircm, p, 313 of the 2nd 
Edition, 2 ibid. 323; 2 Str. % L. 18 See, So in Doorga Payee et at v. 
Poonm Payee et al, 5C, W. R. 141. See above, p. 100. Under a gift 
from a HuidO, hjs wife takes only a life estate in immoveables, and 
nn absolute estate in moveables. There is no difference whether she 
takes either kind of property by will or gift. It is necessary for her 
husband to give her in express terms a heritable right or power of 
alienation to enable her to dispose of immoveable property. Komjbe- 
hari Dlmr v. Premckand X)utt t I. L. R, 5 Calc. 084, A gift from 
mere generosity by a widow out of a gift from a husband was held 
invalid. Eudra Ndrain Singh v. Itop Kuar, I. L. R. 1 All. 734. 

(y) 8 Bom H, C. R. at p. 136 0. C. J, 






administration, and the day on which they were issued (a 
period covering the institution of these suits, the laying on 
of the attachments before judgment, and the recovery of the 
judgments themselves), the representation was fall. It was 
tilled by the widow, who took as lioir, and, although a Hind ft 
widow’s estate in immoveables inherited from her husband, 
which has been compared to that of a ton ant-in - tail nften 
possibility of issue extinct, (a) [is such that] she may alien 
only under very special circuinstances, and although she may 
be restrained by injunction from committing waste,(h) yot slio 
does fully represent the inheritance even in that kind of pro¬ 
perty. (c) Peel, C. J., once described her estate thus : ‘The 
estate, although sometimes so expressed to be, is not an 
estate for life: when a widow alienates, she does so by 
virtue of her interest, not of a power, and she passes the 
absolute interest, which sho could not do, if she had not a 
life-estate in quantity. There is no ground for altering tho 
nature of the estate. It devolves as an estate by inheritance 
udder the Hindu law, and is the estate which passed from tho 
Into owner: nothing is in abeyance. (tlyThe incapacity to alien- 
ate is not in any ivay inconsistent with 'an inheritance, («) 
And then he instances estates tail after the statute do 
i lands and until-tho invention of recoveries,- uml other estates 
of inheritance'which are not alienublo ; and I may add that 

(a) Makar Ran tiv 1Haml&k Eat v, 'The D. L Company t 1 Taylor a»<f 

BelI,2MC / \ ■ X ■; 

(b) Hurry does ‘Hu hgvm>i<mey Bb$&e at al> -! Taylor and Bell, 

279 5. Qnji.ttmoney Dosser v, Ragtyrmoney J)oBsee t 1 &id. 870; Sreemntfy 
Jmtamomy JJakea v. fia racLqirosoon M&oJmiyee* l .BottlnoW, Itep< 120* 

(c) Doe darti / Raj vim nder Da* 'ft ni ante v. ■ B u Itor ant Rtswas, Frhfcon, 
Bop. 133, IBS; Gopeymohm' Thakoar v. Selmn Cower d d t 2 Mod, 
Dig, 105, Xllj CtminmUBysack el aL v* ffurroosoondry Ihssev et al> 2 

ibid. 210, 21S-- *'■ 

(#) A right of pre-emption may bo exercised by a widow who takes 
bor husband'a property by Inheritance. Phuhnan Rat v. Dani 
Kwrai, I, l| B. 1 AIL 452. 

(e) Hitmjdo88 Butt v, Rung tm money Dosser et al t 2 Taylor and Belb 

j 2Bl‘ 282. 
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of a Hind A, en titled to ancestral lands of inheritance, wJio, 
after he Has male issue, and while they are living, is unable to 
alienate their inchoate shares in the lands which he holds un¬ 
doubtedly as of inheritance, (a) Peel, C, J (> continues; f Nor 
does the fact that the next taker takes as heir to a prior owner, 
and not to the immediate predecessor, furnish any reason 
for holding the estate a me re life-estate. It is, however, for 
purposes of alienation unwarranted by Hied A law, no greater 
an estate—and in one respect it is loss beneficial—than a life- 
©state under the English law, since the accumulations on the 
death of the female heir pass, not to her heir, but go with 
the principal. Whenever, in legal decisions or in text- 
writers, the estate is described'aa ono for life, nothing mom 
is meant than a reference to the usufruct and the power of 
disposition, where the exceptional power of disposition is n ot 
properly exorcised, The estate is not held in trust, express* 
or implied* It is a restrained estate; not a trust estate. 
In her husband's moveable property at this side of India she 
takes an absolute estate, subject to payment of her husband's 
debts. (5) 


% In Ilamclmidm Tmt[r}a Das y. Dharmo Namyan 
Olmckerbidty, (c) a Full Bench held at Calcutta * that the 
interest of an heir, expectant on the death of a widow in 
possession, is so mere a contingency, that it cannot be re¬ 
garded as property, and, therefore, is not liable to attachment 
and sale under Sec, 205 of the Civil Procedure Code.” 

As to what is said by Peel, C, J., in the passage quoted 
from his judgment on the subject of accumulations, reference 
may bo made for* the Bengal laNv to the language of tho 
Judicial Committee in the recent case of Musst BlwybvUi 
Dam y * Chowdrij Bhohmath TkaJcoor et al. (d) Their Lord- 


(a) As to this see row under Partition, 13 k. XL In trod, 

(h) Vinelyah Antmd Etm et al v, Lakshmrbcd, 1 Bom, II. C. Ei, 118 ; 
Pranjivcmdas et al \\ DevkuVarbm et al, Ibid. 130. 

(c) f Bang, L, It. 341. 

(d) L, B, 2 L A. at pj 2G1, S, 0, 24 C. W. B. 163, 
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- BiTipy say, “if she took the estate only of a Hindi widow, one 
conseqneiice, no doubt, would be that she would be unable 
to alienate the profits, or that at all events, whatever she 
purchased out of them would be au increment to ber husband's 
estate, and the plaintiffs would be entitled to recover posses¬ 
sion of all such property, real and personal/* But the docu¬ 
ments executed by the husband and son gave, as construed, 
such an interest to the widow, it was said, “that whatever 
property, real or personal, was bought by Chimclerbntti out 
of the proceeds of her husband's; estate belongs to her* and 
consequently to the defendant/' In the same case it was 
held that land or personal property purchased out of the 
accumulations were the widow's equally with the fond, and 
devolved upon her heir, (a) 


In the case of Gonda Kooer ef al. v. Kooer Qodey Singh t (fc) 
their Lordships considering that purchases made by the 
widow were to be deemed accretions to the deceased hus¬ 
band's estate, awarded them to Ins heir against hor devise, 
but purposely refrained from expressing an opinion as to 
what would be the effect of a widow's making purchases out 
of the profits of her widow's estate, with a distinct intention of 
appropriating such purchases to herself and conferring them 
on her adopted eon. (c) The Mitdksharft, ns wc have seen. 


(a) See further the case of S. Soorjeemoumy Dosseo v* JDmohuncloo 
Multim J al f 6 M. I. A. 526, and 6 ibid. 123; Qovind Gbunder el al v, 
DulmeS Klimi et ah 23 C* W. R. 125; NikaWian et at v. Hwclmni 
]jall et al, I Agra R* 239, In Svi Raja Rao Venkata Mahapati y . 
Midhvpati SutI&K Rav (16 Nov. 183 G)* the Judicial Committee held 
that immoveable property bought by the widow out of funds given 
by the husband is equally at her disposal as the money with which it 
was purchased. Accumulations from her maintenance or her life 
estate and presents may bo invested by a lady in laud, which remains 
Stridbaiia. h r dlarkimiaru QhetU r. Manthalhammah I. L, R. I Mad, 
16f>, and the cases at pp. 281, 307 of the same volume, elsewhere 
referred to. 

(b) Reng, L, % 159, 

(c) Sec also So?iahm Bijsack v. T> Jagguieoondree Dossee t 8 M. I. 
A H$; Gaoroo Pmhad Roy d al v. Nttfar Doss Roy ef al, 11 C. W. R. 
497; $. Puddo Monte Dossoc v* Dwctrka Nulh Biswas et al, 25 ibid 335, 





would not restrict her dealing with such property. In one 
case the Sajptri said that a carriage and bullocks purchased 
by a widow out of her pension were Stridham, (&} and in 
the recent case at Madras of Venkata ftama Ran v* Venkata 
Siiriija Turn ei al } (/;) it was held that where a widow, having 
received presents of moveable property from her husband, 
had, after his death* purchased immoveable property with 
these and tho money raised on her jewels, the property was 
Stridhana which she could dispose of by .will* Under the 
Bengal law, as decided by the Judicial Committee, in 
LuehmuncJinnder Geer G os sain <i al v> Kafli Ohurn Svnyh at 
ai > (c) a woman purchasing property out o£ her Sfcrklhana 
has full power to dispose of it during her husband's life- (ci). 

The Sfistri in the caso of MussL Thakoor Deyhee y* Rai 
Baluk Ravn el al } (a) abase from the N* W- Provinces, govern¬ 
ed generally by the Mitakshara, went so far ns to say* a The 
real property which or S. abqitirefl during their lifetime 
with the proceeds of the formers separate share Is not 
hereditary, and the latter (because her husband died with¬ 
out issue) ean give it away to any one she likes. Real 
property cannot be alienated in the event of the person who 
acquired it having issue of his own/ J He seems to have 
been hampered by his recollection of some of the ancient 
teKts against a severance of tho patrimony from tho 
family, (/) but apart from tho practical error into which 

(*x) Q, 15-76, MS., Ahmodmigguiv 26th August 1856. 

(b) L L. It I Mad, 28 L 

{c) Mff.R, 292. 

(d) In Chmiesk Junonee Debia y. Wirmlmr DhnI, 25 C, W* ft. 176, 
a widow sued her liu&hinfl'a brother successfully for twothirda of a 
house partly as her husband's heir, partly on a conveyance to her 
during her husband's life by her husband’s brother of his one-third 
share on a purchase* said, but not proved, to have been made out of 
her EStrtdham. 

(e) 11 "M. I, A. at p. 150- 

{/) liven now tho Rajput never gives lands with his daughters, 
except possibly a life- interest in the revenue” Sir A. C LyaDj Ul 
R&rlnightbj Revieiv for January 1, 1877, p. lib 







this led him, it would not be easy to demonstrate tfert this 
opinion was not in accordance with the Mitaksharft. The 
Judicial Committee., however, after a review of the principal 
text books and decisions, dissented from the S&stri J s view* 
They say (at page 175): (i The result of the authorities seems 
to be, that although according to the law of the Western 
Schools, the widow may have a power of disposing of move- 
able property inherited from her husband, which she lias not 
under the law of Ecu gab she is by the one law, as by the 
other, restricted from alienating any immoveable property 
which she has so inherited; and that on her death tho 
ini moveable property, and the moveable, if she has not 
otherwise disposed of it* pass to the next heirs of her hus¬ 
band, There is no trace of any distinction like that taken 
by the Pandit between ancestral and acquired property. In 
some of the cases cited tho property was not ancestral." 

In Vijiamngam*# case, (a) it was said that property, 
inherited by a woman from her husband, ranked like that 
inherited from any other relative, as Strfdhana, according to 
the Mitaksham, but her capacity to deal at will with such 
property* if immoveable, as a necessary consequence of this 
propositions was denied. At page 263, it is said 

"||fe have seen that Vijndnesvara includes all property 
■nherited by a woman in her Stridhan* In the same chapter 
(Mitak, Oh II. Sec. 1, pb 30) he had previously arrived, 
through an elaborate course of argument, at the conclusion 
that a widow takes the whole estate of her deceased husband 
separated in interest from his brethren* This doctrine, 
therefore, must have been fully present to his mind when ho 
developed his theory of SIridium in Sec. 11* He makes no 
distinction between tho inheritance of a woman from her 
husband and her inheritance from any other person. Tho 
right which hu thus confers on her is balanced by a corre¬ 
sponding right which ho allows to tho husband and Lis 

(a) Vijiaramjani et al v. hafahman, S Bom. IL C. K. 241 0. G. J, 







That inheritance from a member of her own 
family, which on a womans death would, according to the 
Bengal School, revert to the next heirs of him from whom 
she inherited (a) and which, according to the VyavaMra 
Mayfikha, would go to her heirs ns though she had been a 
male, is assigned by V ijSftnesvara (h) to her da Lighters, her 
sons, and after them to her husband and his sapindas. 
I he two rules spring from the same source—a higher con¬ 
ception of a woman/s capacity for property, and of her com¬ 
plete identification by marriage with her husband's family, 
than the Bengal lawyers would entertain—while the limiting 
of the widows rights as an heir to the case of her husband's 
having been separated in interest from his brethren, har¬ 
monises more with the Hindil theory of the united family 
than the opposite doctrine of her taking his share equally, 
whether the family have been divided or not. 

" Yijndnelvara, like all the Hindu lawyers, denounces the 
appropriation of a woman's property, by her husband, 
except in cases of great pressure, and by the other kinsmen 
under any circumstances. ( c ) But he lays down no rule 
as to the extent of the woman's own power over the 
property* The natural conclusion would seem to be that he 
considered this already sufficiently provided for as to his 
immediate subject* inheritance* by other lawyers* and by 
the analogies to be drawn from his rules as to the estates 
of a male proprietor. Now in Ch. L Sec. 1, pL 27, 28, 
it is laid down that a man is f subject to the control of 
his sons arid the rest (of those interested) in regard to 
the immoveable estate, whether acquired by himself or 
inherited/ though he may make a gift or sale of it for the 
relief of family necessities or for pious purposes, (d) It is 

(a) Colebrooke, Big. Bk. V . T. 399, 477. 

(t>) MMk, Ch. EL Sec. 11, pi. 9, 12, 25. 

(c) MMk, Ch. II. See. 1, pi. 32, 33,- Stokes, H, L, B. 465-66, 

{d) If h e reserve enough for the support of the family, however, the 
father is allowed to deal, free from interference with what lie has himself 
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clear* therefore* that- a right of absolute disposal did not 
enter into Vijnanesvara'a conception of the essentials of 
ownership, (a) He admits (ft) the genuineness and the 
authority of the text of Narada, which, with 30 many others, 
proclaims the dependence of women* which he says does 
not disqualify them for proprietorship. He allows a hus- 


acqairwi- Such is the effect of the passage referred to when taken with 
Chapter I. Sea 5, pi. 10, unless the latter is to be referred— as perhaps 
on correct principles of interpretation, it ought to be ref erred—solely 
to moveable property. 

|fc} With the Hindu conception of ownership as consisting in exelu- 
sire use not necessarily including a right of alienation, wo tnay 
compare in the English law the estate of the tenant for Life under the 
Statute Da Dorns and under the Roman law the estate of an.heir 
subject to substitutions. He was during his life regarded as sole 
proprietor, the substitute down to the time when the substitution 
opened had only a bare expectation; judgments and prescript loiis 
operative against the successor as heir operated also against the sub¬ 
stitute; yet subject to special exceptions the former could not alienate 
the property. The substitute moreover, though Lie had but a mere 
hope of sue cess ion, could take all measures requisite for the preserva¬ 
tion of the property. to Pofch. Tr. dos Substitutions, See. V. Art. 
153, 155, 160, 17o, 178. 

The closest resemblance however to the estate of the Hindfl widow 
is perhaps to be found in that of the widow under the old Teutonic 
laws in the property enjoyed by boras dower. . Of this she was pro¬ 
prietress, yet without any power of alienation. The rights of the 
heirs were suspended during her widowhood ; the succession opening 
only on her death or remarriage. This dower in the lands of the hus¬ 
band was variable in proportion according to the settlement* bub by 
custom was fixed usually at 0110 -third, This was exclusive o£ the dos 
legt.lhw or money gift, the amount of which it was found necessary 
to limit by law. The dower of the English law was confined to the 
husband’s lands, though called dos. It originated probably in the 
Saxon, law which is continued in that of gavelkind and free-beneb, 
giving a moiety of the lands to the widow during a chaste widow¬ 
hood modified by the more widely spread custom, limiting her 
enjoyment to one-third. This she holds as a sub-tenant for life of 
her husbands heirs who must set out her lands by metes and bounds, 
to Laboulayc, op. cit. 401; 13!. Comm* Bk. II, Oh. VIII, 

(A) Mit&k. Ch* IL Sec. 1; pi. 2a, Stokes, H. L. B. 435^ 
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band, as we have seen, in some caa'aa to dispose of Ms 
wife's property. The inference to bo gathered from these 
passages is strengthened if we look into his chief authori¬ 
ties, Maim allows women no independence* The verse 
denying it occurs in Ydjuuvalkya also (Ctu I.). Kaiynyuna, 
so frequently quoted in the Mitakshara, says that the widow 
is to enjoy the estate frugally till she die, and after her the 
heirs (a) consistently with that passage of the Malm- 
bhurnta (b) winch limits the widow to simple enjoyment, 
Jagatmftfcha (T, 402), referring to tenets 4-70 and 177, observes 
that as a woman is not allowed to make away with immovo- 
able property given to her by her husband, much less can 
she dispose at lier will of such property inherited from him. 
Even Brilmspati, who, as we have seen, insists emphatically 
oa a widow's right of inheritance, is equally emphatic in re¬ 
straining her power of dealing with it (c) . .. . 

B seems a reasonable inference from these and other autho¬ 
rities that, as to immoveable property at any rate, (and 
with immoveable property, according to the II Endd Jaw, is 
classed every kind of property producing a periodical in¬ 
come,) the woman's ownership is subject to tho control 
of her husband, and of the other persons interested in 
tho preservation of the estate, and that it cannot be need¬ 
lessly dissipated at her mere caprice, ICSfcy&yana, indeed, 
as quoted by Ndakanfclia, [d) says expressly f 'sko 3ms not 
property therein to the extent of gift, mortgage, or salej** 
except, as Ntlafettntha adds, for appropriate purposes. A 
widow may dispose as she pleases of property as to which this 
power is expressly conferred, but to recognise inherited 
property as part of hoT SfrklJiMa by no means involves tho 


(a) Oolebrooke, Big, Bk, V, T, 477 r 
(&.) T. 402, 

(c) Yyav, May, Oh* f* Y, Sec. 8, pi, 3 ; Hid. 84. 

(d) Yyari May, Ch, IY. Sec. pi, 4; Stokes, H. L, B* 84, This 
rest riction applies equally to lands given by a husband to iM wife ns 
Stridhaip. As wife or as widow sho cannot alone dispose of them, 
2 kTncn. H. L. 05. 








$JPRO DUCTION, j WO MA n’s PROPEKTT* 

comveqdeuce that she can ali en it without good reason* (a) The 
argument in support of this consequence pub forward by 
JagannJltha in his comments on Colebrooke's Digest,BE V., 
T,-SOD, involves a very obvious fallacy. 

And this is the practical conclusion at which Prof- H, EL 
Wilson at last arriyes. H© says (page 77) u We have 
so fully discussed the doctrine of alienation by widows 
that we need not advert to the cases illustrative of grants 
made by them. Ther§ is clearly a difference between the 
situation of a widow inheriting, and a father in possession 
because the sons and grandsons have a direct lien upon the 
estate,, which remote heirs have not: although, however, 
the law might be held to permit a widow's alienation of 
property to which she succeeds as heir, yet the obvious 
analogy of the jw, and the gene ml impression on the sub- 
joet, operate to prevent her alienation of fixed property and 
chattels, and therefore the decision a of tho Sadr Dewani 
in the cases of MaJioda v. Halyard d at t (b) and Vi jay a 
Devi v, A tm ap i tr na Dev i (c), rn ay be a din i t ted as 1 aw „ thq 
authority of the Court having been interposed, as we have 
recommended it should be, in every case, to make that 
invalid which was considered immoral/* 


At 1 Muon* K. L, p. 40, it is said that a wife is subject to 
her husband's control even as to her separate and peculiar 
property ^ but this is opposed to the definition of St rid buna 
in the Duyabhaga. (f£) It rests perhaps on the general texts 
as to a woman's dependence which are cited in Coleb, Dig*, 


(«) iSiiff Nii rad a, Ch, I. Sec- 3, p. 28. Property consists not m the 
righ t of alienating at pleasure \ Coleb, Dig. Rk* V T. 2, Coram, Do- 
pendence does not imply defect of ownership, ibid. Ek. II Ch. IV. 
T* 17, Comm* As to property taken as her share by a wife or widow 
in a partition, Jagann&tha asserts her power to dispose of it equally 
with Sfcvidhana. Celeb, Dig. Bk. V. T- 87, 88, Comm, This agrees 
with the opinion of the pandits cited below, and with the Mil&kahara 
Ch. I. Sec. VII*, 8ea II. para. 8 j above, p. 303, 303, 310, 

(by 1 Calc* S. D, A. R. 02. 

(») Ibid, 162. 

(d) Sm above, p. 266* 

41 a 





Bk. III* Ch* I„ f T, 51, 52; and on these JagannStbs 
throws tmfc a suggestion that, although a widow, being 
free from the dominion contemplated fay Maim and Karachi, 
is absolute mistress of her acquisitions of property, yet 
an unmarried daughter, being possibly comprehended 
within the general term ( bou J takes any acquisition of wealth 
subject to her father's superior right, which, as to such pro- 
perty^ continues during her subsequent coverture; so as to 
prevent an alienation without his assent* fa) But her guar- 
di an ship is transferred to her husband and his family on 
her marriage. The texts-, if taken literally; would prevent 
any acquisition at all, and being superseded or explained 
away so as to allow* of a widow's acquisition of property, they 
cannot properly bo applied to a state of things which their 
writers did not conceive as possible* 

The circumstances under which a widow may* according 
to the law which assigns her only a special estate, deal with 
the property inherited from her husband* have already been 
considered at p* 99. The chief of them are compendiously 
stated in the case of Tj&lltitr Quyip&i Lcsll ct clIv, Afussf, Poonuz 
Koomtmr et al (&) i —The Srftddha of the widow’s husband, 
tho marriage of his daughter, the maintenance of his grand¬ 
sons, and the payment of the husband's debts are legitimate 
grounds of necessity for alienations." Self ■‘maintenance, 
discharge of just debts, protection or preservation of the 
estate, are grounds of expenditure equally justifiable m 
pious purpo se s. (c) The eharges of a pi Igri m ago w e ro re fu seel 
recognition as a ground for alienation in Euro Mohvn v. 
S. Auluclc Moneo Dasse$ ei al. (d) A compromise made by 
the widow in fraud of the rights of the expectant heirs i» 
not binding against them. ( 0 ) That her defective capa- 

(a) Colab. Big. Bki V. T. 477, Comm, 

(A) 16 0. W. K, 52 C. B, 

(e) Sooijoo Per shad d al v. jft. Krishan Pertab, I N. W. P. E. 49. 

(d) 1 C, W. E. 262, 

(e) Musd. Intiro Kooer d aly. Shaikh Abdool Purkcti d cU p 14 C. W. 

B* 146 G. B. 







'city however must not be made % means of fraud is noticed 
in Rk, L 6L II* Sec* 2^ Q. 4, as also that her transactions 
must bo made good so far as they can he out of her limited 
'estate, (a) A wife in Bengal has a power of sale over 
immoveables which she has purchased out of her separate 
funds. (6) The wife, however, according to Macn. H* L, 40, 
on whom their Lordships rely, is subject to her husband's 
control, even as to her Sfcridhaua* A widow turning her 
moveable Stridhaua into immoveable property can dispose 
of the latter by will* (c) 

Sri Krishna Tarkalank&ra in the Duya Kranm Sangraha 
regards Strtdhana chiefly from the point of view of the particu¬ 
lar modes of devolution prescribed for the different elements 
of it* It is for the purpose, he says, of determining precise¬ 
ly to which of these the different rules of succession apply, 
that the definitions of the different kinds of StrSdhana have 
been framed, (d) Yijnanesvam^s rules for the succession to 
Stridhana are discussed in the Introductory Remarks to 
Bk* I* CU* IV jb., Sec* t> ? of this work, (e) where too the rules 
of the Vyav* May. on the same subject are considered. The 
statement of Sir W. Macnaghten (1 H* L, 38) that a In. the 
Mitakshara whatever a woman may have acquired, whether 
by inheritance, purchase, partition, seizure, or finding, is 
denominated woman's property, but it does not constitute 
her pccidium ” is entirely unsupported by anything in the 
Mit&kshari itself, (/) and has been the source of much con- 


fa) See Mayamm v. Motiram, 2 Bom, EL C, R. 333 ; Bagcoa Jha v* 
Lai Doss t 6 0. W. R. 36 C, R.; Ram Shsimih Roy ei at v. Shea Gobind 
Sahoo, 8 tbuh 510. 

(fl) Luchman Gfomdor Geer Gossaiu ei al v, Kalli Churn Singh et al, 
19 0. W. E. 292, P. C. 

(r) Venkata Rjma Raicy. Venhata Suriya Ran ei al t I. L. R. 1 
Mad* 281 . 

(d) DdyaKrama Sangraha, Oh* IL Sec. 2, pa. 1; Stokes, H. L,B. 487. 

(e) See also Bk. I. Introd. p. 145 £F. above 

(/) f< Vijfmnesvara...*..erklarfc Adjani..*... ala alles auf irgend eina 
Arti,*i*,ErwQrbcne ; erbehaupfcet, daas Stridhana hiereuifaoh in seiner 











fusion in practice, That work, having enlarged the woman's 
Capacity to take property all of which it terms Sttkllmnn, 
then lays down rales of corresponding breadth as to its 
devolution. The exception of the Sulk a anrl its probable 
origin have already been noticed. The Mayfikha, as we 
have seen, (a) while accepting Vijnftn©£Yara J s definition of 
Stridhana, distinguishes between the kinds specially de¬ 
scribed in the S&stras, and for the devolution of which special 
rules are laid down, and all other kinds, which descend* he 
says, as if the female owner had been a male, (ft) In the 
absence of a distinct rule in the MitMshanl for the devolu¬ 
tion of woman’s property this might have been mi admissible 
doctrine under that law* But first the Mifc&ks-harfi makes 
the woman inherit ; then it says that St rid liana includes the 
property thus tak^u (Mit. Oh, II, Sec. XI, para,, 3) ; then 
it says <r Strklhana has been thus described** {Mit. CK II, 
Sec, XI, para, 8) ; ff Failing her issue Stridkana as above 

described B hu,l 1 be ta ken by host kinsmen —.ns will bo 

explained^ (Mit, Ch. IL Sec* XL para- 9); then that daughters 
and their offspring take in priority to sons; lastly that sons 

etynaologiscbcn Grindbedeutung\*.......an nehmen seh .. Ira 

gtiiiKeii folgenden Absebmtt fiber das StrSdh#iia uud die Succession in 
doss el be wir'd die so Definition festgehalten.”—Jolly, tie b or die Recht- 
liche Stoll img der Fmuen &o. p. 57. Tyffi&uestara ex plain mg Adyaiu 
bo as to include every kind of acquisition, insists on the etymological 
sense of the definition and adheres to it throughout the section on 
Stridhana and its devolution. If by pecitlimn Macnaghteu meant the 
kinds of property specifically enumerated in the ShjjiJiis, ho is in 
direct contradiction bo the HitaksbarA or else draws a distinction 
which the MitAksharA 4 docs not draw, and on which therefore nothing 
turns. The rules given areas to *' woman's property/* nob as to 
j bptuMuift, except in the single instance of SOlka. 

(a) Above, p. 345 t 150 note (5) j p, 272. 

(/>) The SIstri in a Bengal case, at 2 Afacn. H. L. 12L directed that 
a woman's sons should succeed to land acquired by her. In this he 
agreed with the Maydkhjt, bub in excluding a grandson he disagreed 
with it. The succession of the remoter heirs is in nil cases governed 
by the same mles as though the property were a male’s, according 
to the D&ya Kpama Sungraha, See Vyavasthfi Darpaiia, p, 727* 
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take (Mifc, Oh- IT, See. XL, .para. 19), An exception made as 
to the Snlku(MiL Qk XL Soe* XL para-14) and the special rule 
laid down as to that, serve to emphasize Vijnanesvara's 
intention that the general rales should extend to every 
other case, (( the author,** as he says, ff now intending to set 
forth fully the distribution of Striclliamt, begins by describing 
it, JJ (Mlt, Qhi II. Sec. XI, para* 1) and then gives rules for 
its devolution as above, (a) 

The view taken by J5 m ft fcavn liana, and constituting the 
Bengal law, is this* The Anvadheya or gift subsequent and 
the Frltidatta or present from a husband are types of all the 
special kinds of Sfcridhana, which he recognizes, and are, he 
says, to be equally divided between sons and daughters, 
The Yantaka or gift at the marriage goes to the unmarried 
daughters alone, (&) who have a preference over their 
married sisters in the distribution of the other Sfcrtdhana 
also, (e) Next after daughters as successors dptne the sous 
and their sons, taking precedence of the daughter's sons, 
after whom coma the barren and widowed daughters* (d) 
Tlsis lino of succession resting on the principle of exoqmul 
benefits differs widely from Vijnanesvaras, who next to 
daughters, places their daughters, and next to them, 
daiighteffe sens, (e) before the sons of the deceased 
woman are admitted. On failure of offspring, Jim ft 

( n ) What Y&jimvalkya (II ]17) calls the f * mother *& property,” 
Yiju&nesvam colls Stridhana. Unless, therefore, what the mother 
has inherited is not her property, it follows of necessity that he 
intended Stridbana to include heritage. Bo as to property inherit^ 
by a daughter included in StridhanU but subject to a special rule of 
devolution* Mifc. Ch. II. See. XI. para. 30, 

(b) See Srinatk Gangojmdhga ei al v. Sarhamangala Deli, 2 Beng 
L. R 11 1 A C 
fts) Viramifc, See 3, p* 20, 

(d) Dfiyabh&gs, Ch* IT* Sec. 2 (Stokes* TL L. Th 243-S51). For the 
step-son by a co-wife, seo ibid. Sen, 251); I%& Krama San- 

graha ( Ch. II. Sec. 3, para* 1 1 {ibid, 493); c|feb* Dig. Bk, V, T. 505,506, 
(«) Mifc. Ch. n. Sec. 11, p. 10, 12, 18, 19 ; Stokes, H. L, B. 160-2. 
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(a) assigns to the deceased woman's husband 
married by an approved rite only property received at the 
nuptials. Her other property goes to her brother, mother, 
and father in succession, (Z?) 

Jagaimatha (c) follows J Jmfttavabarja to some extent in his 
rules ns to the succession to Strfdhana. Sons and daughters 
succeed jointly except to the Yautaka. This on failure of sons 
is taken by daughter's sons, after whom come the son's sons, 

To other Stridh&nn, failing maiden daughters, sons, and mar¬ 
ried daughters, the son's son succeeds, and in default of him 
the daughter's son,(a!) After these the inheritance goes to the 
woman's own family of all herproperty, except gifts at fclio mar¬ 
riage. (h) The husband as to such property comes in after 
her brothers and parents, (/) The succession of the husband 
in the first place is limited to the specially enumerated kinds 
of Stridhana. As to property taken by inheritance the rule is - 
that on the death of the woman it goes to the then nearest heirs 
of him whom she succeeded. The woman's own heirs are 
not regarded as heirs to property thus acquired,^/) JitmlU 

(a) DAyabhaga* Ch IT, Sec. 3, p. 4 ff ; Stokes, II, L B, 251. 

(&J See Judoonath Sircar v. Bussunt Coowiar Itoy, il Bong, L. R. 280. 
Further details on the Bengal law will be found in the summary, D&ya.- 
bk&ga, Ch. IV, See, 3 (Stokes, H, L. B. 251), tinder the head of Stri- 
dharm, in Maenagbteifs H. L. and in the Vyavastb5 Darpam. At 2 
Mori. Dig, 237, the Sftstri says* in a Bengal case, that even immove¬ 
able property given to a woman by her husband descends, on her 
death as a widow, tp the heirs of Strldhana or female property. 
Compare the answers, referred to above, pages 304, 80S. Property 
taken by a woman before her marriage by bequest from her father is 
in the same case pronounced Stridhnna. If it is her Stridhaim 
then her heirs as classed in the province should inherit, it- See Coleb- 
Dig, Bk. V, T. 420, Comm ; MB. Oh II* Sec. XL para, 30 

(cl Celeb. Dig. Bk. V. Ch. IX. Sec. 2. 

($) Op. cit. T. 445, Comm. 

{e) Ibid . T. 504, 508, 509, fill. 

( f) Ibid 512. 

(g) D&yabh&ga-, Cft XI. Sec. 1, p. 56 ff ; Stokes, IL L, B. 320, &e. 
Sec. 2, p, 30, ibid 329; Coleb. Dig. Bk. V.T. 420, 422, Comm.; 1 Str. 

E. L. 130 fif. 






<SL 

327 

extends the rule even to a daughters eon succeeding to 
Bis maternal grandfather* but this is contradicted by Jag&n- 
n &tha„ ( a ) Mi brand sra (fr}condemns r fli 0 explanation given by 
Jimflta and generally follows the Mitukshara. He however 
not only gives the Sulka to the brothers, but also immove¬ 
able property bestowed by their parents* and what was given 
by the kinsmen* The husband married by an approved 
rite succeeds* with these exceptions* to tho whole property 
left by his childless wife* not merely to her nuptial presents. 

The rules of the Smriti Chandrika (c) and the Madhaviya (d) 
are glanced at in tho course of Mibramisra 5 a discussion. 

The Vivada Chmtftnuiiu gives the Yautaka to the unmarried 
daughter* the son, and the daughter's son in succession. 
Presents from the woman's kinsmen it distributes equally 
between sons and daughters. The Sulka it assigns to the 
brothers* On failure of issue as far as her daughter's son* 
tho deceased woman's husband is pronounced heir, (a) 

This slight sketch of the systems or attempts at system of 
the other commentators will serve to show the groat ad van¬ 
tage of Viju&iiesvam’a scheme in point of simplicity. This* 
m shown in Bk. I, Oh, IV, of this work* and above* p, 146 ss,* 
has generally prevailed iu Bombay. Thus in Gang Aram et al 
v. Balia et a?* {/) it was ruled that property inherited b} r a 
woman from her father is StrJdhana* which descends first to her 
daughter, aud failing a daughter* to her husband and his 
heirs. In Tr/mjeevandm et al v* JDeu i cooverl:aeeet al,(g) it was 
held that “daughters take the immoveable property absolutely 
from their father after their mother's death." In V may eh 
Anundmo et al v. Luxxmmhdee et al, (h) it is said of the mother 

(a) Sttabai v. Badri Prasad, I. L, B. 3 All. 13 L 
(&) Tiramitrodaya, Transl. p. 221, 228 sa¬ 
te) See Smriti Chaudrika, Ch. IX, Sec. 2* 3, 

(a?) M&dhayiya, p. 43. 

(e) Vivada Ohvntamani, p, 266 fh 
(/) Bom, H. C. P. J. F. for 1876, p* 31. 

(y) 1 Bom, H, C, R* 130. 

{h} 1 Bom. H C. R. 121. 
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inheriting from her son :— iC The quantum of estate which she 
is allowed to take in tho character of h@ir to her son, is not 
free from doubt; although m the category of those who take 
as heirs to a separated broth or, there is bo distinction or 
difference made between the quantum of estate taken by a 
mother from that taken by a son, a father, a brother, or any 
other relative, who admittedly takes in such an inheritance the 
most absolute estate known to Hmdfi Law " (a) As to sisters 
it is said (p, 124) As to the mode in which sisters take, 
it would appear by analogy that they take as daughters. In 
a passage from the Commentary of Nan da Paiidita, cited by 
Mr* Colobrooke in his annotations to para. 5 of Sec. 5 of tho 
second chap ten* of the Mitukskara, occur these words : * Tho 

daughters of tho father and other ancestors must bo admitted 
like the daughters of the man himself, and for tho same 
reason/ but the daughters of the man himself taka abso¬ 
lutely, and so, therefore, do the sisters/ 1 (h) 

In the case already referred to, the tri says that the 
property taken by inheritance by a mother from her son is 
for tho purpose of flirt her descent to be regarded as her 
property* In the case of Jugunctih v. Sheo Shtmhir^ (c) the 
Snddur Court, on the advice of its Sastri* applied tho law 
of tho Yyay, May*, by pronouncing a woman’s own sister 
heir in preference to her husbands sister to property that 
the deceased had inherited from her father. The ease, Q. 5, 
is a strong one, for there tho son of a woman by her first 
marriage was pronounced her heir to property inherited by 
her from her second husband, in preference to that husband’s 


(tt) Mama, Ch. IX* Sec. 18a, 217, Mifcaksluirft on Inheritance, Ch. 
IL Sec. 3 [Stokes, H* L. B* 441); Vyavahara MayOkha, Ch. IV. See. 
8> p. H (Stokes, H. L. B. 87)* 

|) Se * U0W Bk b Oh* n. Sec, 14, L A 1, Q, 4* Remark* A material 
grcftt-niceo takes an absolute estate by inheritance like a daughter or 
eister. I, L. It. 5 Bom. 662. 

(c) 1 Burr. It* 102, 





own family. In Bai Muneha v. Narotamdas Rashidas et al f {a) 
it was ruled that property inherited by a woman, except by 
a widow from her husband, ranks as Stridhana and descends 
accordingly, and lastly, as we have seen in Yijayamngam v\ 
ZaJcsImanj (6) that a widow succeeds to her husbands pro¬ 
perty as Stridhana, which then devolves according to the law 
of the Mitakshark or of the Mayflkha, as either authority 
may locally prevail over the other, (c) In Kotarbasapa v. 
Ohanverova } (ci) property given by a husband to ono of 
his wives was held to be Stridhana, hold by her under a 
restriction against a sale after his death to her eo-widow, so 
as to deprive her daughter of her right of inheritance. 

The nm of the word Stridhana in the several senses to 
which we have referred may be observed in the above cases- 
According to the Mithkshark, the property most have been 
Sfcctdhaua in every case, bat it is not clear that in some 
instances tho idea was not present that there might bo pro¬ 
perty held by a woman which was not Stridhana, and which 
was not subject according to the Mitakshara to the general 
rules laid down for the devolution of that kind of property. 
In, Bengal and Madras (e) this notion has gained a distinct 
ascendancy through the prevalence, in those provinces, of 
authorities which* as we have seen, give to Stridhana a 
narrower meaning, and prescribe for its devolution much 
more intricate rules than Vi] nines vara. 


(a) f> Bom. H. C. R. 1 A. C, J. 

(b) 8 Bom. H. C. R; 214 0. C, A 

(e) As to this see SaMdmm Sadashiv v. Sifabdi t I, L. ft. 3 Bom. 
353; and above, pp. 10 as. 

(d) 10 Bom. H. C. R. 403. 

{&) Oolebrooke (2 Sfcr, If. L. 403) says the descent from the widow 
is regulated by the text of Bribaspati, Bk. Y. T. 513 (misquoted aa 
T. 413) of Coleb. Dig, This the Vyav. May, Chap, IV* Sec. 10, para. 
30 (Stokes, H 'L B. 106) applies to the special Stridhana only, in tho 
case of a failure of the nearer heirs provided by para, 28, i.e. the 
husband in case of an approved marriage, and tho parents in other 
cases, though apparently before the Sapindas of either. The Mit. 

42 * 






In Chotay hall y* Ckunnoc halt } {a) Pontifex, J,, s ays, H It 
appteara to me, therefore* that if this case was uncovered by 
authority? property taken by inheritance by a woman from 
her father would be her separate property? unless the words 
f acquired by inheritance* are altogether rejected from the 
text*; but being constrained by the weight of the con¬ 
trary aiithoTities he felt bound {p, 239} u to decide that in 
this caso lihekey BIbee’a estate was only a qualified 
estate* and that* upon her decease, the plaintiff^ as th® 
heirs of her father* became entitled to tho property 
m dispute: though I must confess that,speaking for myself, 
if the cast) had been untouched by authority? I should have 
felt compelled to give a plain meaning to the plain and 
unqualified words of the Mitiksharftj rather than explain 
them away or in effect reject them, by the application 
of principles of which, after all? we have only a hassy 
and doubtful knowledge. TJ (ft) On appeal this decision 
was affirmed by Sir R. Couch, C. Jh, anti Aiuslie, J. In the 
judgment of the learned Chief Justice, the chief precedents 
for a departure from the text of the Mitaksharft are cited, (c) 


Chap- II. Sec, 11, para. 11 (Stokes, H. L. B*460) merely allots the sa- 
pinclag of husband or parents to succeed. In this caso Cole brook o 
must have intended to state the law of the Sniriti Chaudiika and 
M&dhaviya, not of the Mit&ksharA See Smrifci Obandrfkd, Chap, TK. 
See. 3, para, 36, In Madras on the death of one who inherited as a 
maiden daughter she is succeeded by her married sisters? not by her 
own sons, MufM YaduganadJia Tovar y. Dordmigka Tevar, I. L. It. 
3 Mad- at p. 335; and Simmani Ammal v. M'uUammdl, ih. at p 268. 
0m p- 107 ss. gj/pra. 

(g) It B. B, E- at p, 237, 

(ft) A similar conclusion is arrived at by Times, jT«, I. L. R. 3 Mad. 
at pp. 310, 313, and at p- 333- Muttu Swami Ay j ar, J., says, “ There is 
no doubt that yijn&nesvara Yogi, the author of the MilSksharn- classes 
it, as stridiianam/ 1 bub these learned judges held that the Mit&kshara 
did not on this point give tho law to the Madras presidency. 

(c) Those are i MussL Gya/nhooimr v, Dookhurn Singh f 4 Calc, Seh 
Rep- 330 ; Shvo $eMi Singh et al v. MussL OmedKoowar, 6 Gale- Seh 





Of these four are Bengal cases, and rest partly on the doc¬ 
trine of the Dkyabhaga and partly on Macnagliten's mistaken 


notion that the MMkshara recognized womans property 
which was not Stridhana, or that it provided some rule for 
the descent of such property different from the one pro¬ 
scribed for Stridhana. A Madras case (a) also is cited in 
which it is said that tho texts recognizing a daughter 7 ** 
inheritance as Stridhana relate only to the appointed 
daughter* This is directly opposed to the Mitaksharii, (h) 
as is another theory started in the same case that the 
daughter inherits only as the passive instrument of pro¬ 
viding a worshipper for the deceased, (e) Yijnanesvara basis 
Sapindaship entirely on consanguinity. (*:£) The Bombay 
case of Nmcdram Almardm v* Nandldshor 8lnimarayan } (e) 
referred to by the learned Chief Justice of Bengal, rules that 
property inherited by a married woman from her father is 
Stridhana and descends as Stridhana to her daughters, 
Vijnanesvarans leading principle is that women gain as full 
ownership by inheritance as by any other recognized mode of 
acquisition* If however they take a full ownership they must 
in the absence of an express rule to the contrary transmit the 
property to their heirs* (f) KAfcyayan&'s rule, {#) supposed 

\ 

Rep. 301 ; Hu ratal Baboo ?. Musst. Dlmncoomary Beebec, Calc* S, D, 
A. R. for 1862, p. 190 ; Punohauamt Ojhab et al Lalshan Mismr ct 
alt 3 0- W\ R. 140; Dm Dorsad v* Lajoo Roy t 14 Bong. L. R. 245 n, 
246 w, S* C. 20 C. W, Ik 102 ; Katmta Natch far v. the }iaja of 
Skivagunga* 6 M. H, C» R. 310. 

(«) Kalmm NakMur y. The Baja of Shivayanya, 6 M. H. C. R. 310. 

(h) See if.it. Ch. IL Sec. 2, para. 5, and Ch. I. See. 11, para. 1; 
Stokes, H. L* B, pp, 441, 410* 

(r) 6 M r H. C. R, p. 338; Mit. Ch, II. Sec. II paras. 2, 3. 

(ci) above, p. ISO. 

(e) 1 Bom. H. 0. R. 209. 

(/) See Vyav. May,Ch. IV. See. X. paras. 22, 26; Smnfci Chand. Ch* 
VIlLpava, 11. 

(g) Coleb. 1%. Bk. V/i\ 477-. 





by other commentators to bring in tho husband's heirs after 
the w idow by the mere word u heirs/' is by Yijnanesvara 
s ig nifi cantiy o m it fce ch 


Jagannafcha shows (a) that the inference drawn in the 
case of other female successors by JJmftta Yahana from the 
text of K&ty&yann relating to a widow is altogether unfound¬ 
ed, Of Jim Abu's view that on the death of a daughter who 
had succeeded as a maiden to her father's property, that pro¬ 
perty passes to her married sisters as his heirs previously 
excluded by her, he says it is u not directly supported by the 
text of any legislator or the concurrence of any commentator*" 
Hence, he says, in tho case of a daughter's succession to her 
father, her heirs, not his, take on her death except where 
Jimdta's personal authority is accepteel. 

In one of the Bengal cases the Yivftda Ckinfc&mamis referred 
to as if it supported the narrower limitation of the estate 
taken by way of inheritance by a widow or daughter- What 
the Yivada CMhtfimam says, however* as stated by the 
learned editor, is that “ any property which a woman inherits 
is her Stridhana, Hence any property of her husband 
which she inherits shall on her death be received by the 
heirs of her peculiar property/' {&) This being so even in 
tho case of a widow to whom Kuty&yana's rule in favour of 
ft the heirs" directly applies, it follows a fortiori that ** if the 
mother die after inheriting her son's property such property 
becomes her Sfcridhana. Hence the licirs of her peculiar 
property get it/' Similarly Yisvesvara and Balambhatta, the 
two principal commentators on the Mitakshara, say; ** If the 
succession (to a man deceased) betaken.....by the grand¬ 
mother it becomes a maternal estate and devolves on*.,*. 

her daughters, or successively on failure of them on her 
daughter's sons, her own sons and so forth, (c) L e* tho property 

(a) Celeb. Big. Bk. T, T. 420, Comm, 

( h ) SteViv. Chmt. Table of Succession XH t XIII, pp, 2C2, 292, 

(e) Mit. Ch, II. Sec* IY- para. 2, note. At Allahabad, however, 
exactly the contrary was held, consistently with the other cases, 
Fhukar Singh v. BanjU Singh, I. L. R* 1 All. 661, 







is Stridhana though taken by inheritance from a grandson, 
The term m not used, because the doctrine of the Mitakshara 
being once received, it had no specific significance, (&) hut 
the devolution prescribed necessarily implies it. 

The Saraswati Vililsa, See. 264, explains Y&jnavalkya^s text 
in precise agreement with the Mitaksliam. It describes 
Sbridhanaasa kind of d&ya ”{&) Sec- 838 ff; and includes a 
woman's succession in the class of unobstructed inheritance. 
Sec, 898, (c) In providing also for succession to Stridhanam 
this largest sense, though it recognizes the special rules applies 
able to Sftlka, &c,. Secs* 288, 808, it does not ground any dif¬ 
ference on the fact of the Stridhana’s having been inherited or 
not inherited property. In all cases save those which are the 
subjects of special rules, it assigns the succession first to 
daughters on account of their partaking their mother's 
nature mare fully than sons. It limits the womans power 
of dealing with immoveable property as do tho Vivada 
Chint&mam and the other commentaries, (d) without contra- 

(a) Oomp. Vyav. May- Ch* IV. Sec, X. para- 25* 

(b) The Sinribi ChandriM, Ch> IV., reconciles the familiar Vedic 
text on the unfitness of women to inherit with the passages that assign 
shares to a mother and a sister, by arguing that these shares not 
being of definite portions, constituting property subject to partition, 
cannot be D£ya (commonly rendered heritage), which involves the 
notion of a continuous right of participation in the successive male 
members of the family, inherent in each member from the moment 
of his birth. As women have not common family sacrifices to sup¬ 
port, that central notion of the joint family fails in their case as a 
support of the group of ideas, applicable to an undivided estate 
amongst inales* No rules are provided for the regulation ol a joint 
female property, and the YyayhAra MayOkha, Ch. IV, Sec- 8, pp, 9 and 
10 (Stokes, II. L* B, 86,) says that in the case of a plurality of widows 
or daughters, they are to divide it and take equal shares. 

(e) The importance of this from the Hindi point of view consists in 
this, that the u unobstructed *' right is the fullest conceivable, not 
being obstructed or deferred as ownership by the existence of the 
present possessor. 

(d) Sec SroriU ChaadrM, Gin IX, Id, 16* 
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dieting the Mitaksliara, which recognizGsber constant depend" 
eu tic .(a) la KMam a Nat c k i a r v. The R aj a of S h/m.vj ung a , { b) 
however, th© Privy Council say : ff The passages in the Mitak- 
Bhara contained in clauses 2 and 8 of Section 1, Chapter 

I..when exa mi n ed, clearly appea r to home re defi n i fc ion a 

of "obstructed* and f non-obstrncted J heritage, *and to have 
uo bearing upon the relative rights of those who take in 
default of male issue/ ” and consistent!}' with this Jagannatha 
points out (c) that if “obstructed” inheritance gives but 
a defective ownership as some authors have contended 
as a ground for cutting down the estate of a female succes¬ 
sor, the principle must apply to a daughters son, a pupil, 
and the other remote heirs in whoso cases no such 
limitation is admitted. Notwithstanding the cases that rest 
on a different interpretation, the high native authorities 
just referred to seem to place it beyond reasonable 
doubt that the Mitakshai-a intended rightly or wrongly 
to give a woman full ownership by inheritance, and to 
make her the source for property thus taken of a new 
line of succession, (d) Still the decisions have gone so 
far and &ro now so numerous in a sense opposed to this 
construction that it cannot properly be ached on. In the 
case of the Widow o f Shanker Sakai y m Raja Kashi Pershad (<?) 
the Judicial Committee refused to limit a widow's estate to a 
mere life interest, but in IfTtj Itiduv Pahafluv Siugh v# 
Ranee JcmJd No or (f) their Lordships said:™ 

“It is unnecessary to determine whetherimmoveable proper¬ 
ty acquired by a woman by inheritance is < womans property. 


(а) Mit. Oh. II, Sec-1, 25. 

(б) 9 M. L A, 539, 813. 

(c) Golcb, Dig, Bk V. T. 420, Comm- II. 

(d) See also above, page 272, note (a), which makes it clear that 
property inherited by an unmarried woman pa sses on her death to 
Her heirs ns such, according to tho express rule oi tho MitAksbarA for 
that case. 

(r) L. B.4I A. at p. 20B, 

[/) L,Rii A.b 









It has been decided that a woman cannot, even according to x 


the Mitafesham, alienate immoveable property inherited'‘from 
h or husband, and that after her death it descends to the heirs 
of her hns band and not to her heirs, Thakoor Dey he& 

v. Rat Rahtk Ram , 11 AL I. A. 175/' (a) And still more 

recently it has been pronounced (&) “impossible ...to 

construe this passage [of the Mitakshara] as conferring upon 
a woman taking by inheritance from a male a Stridhana 
estate transmissible to her own heirs/* 

While this has been the course of the decisions of the 
Privy Council in cases from Bengal and Madras, (c) another 
development by inference from the restrictions on a widow 
has been arrived at in Bombay. The absolute estate of a 
woman is necessarily her Stridhana, (d) and as she cart deal 
with it m she pleases (<?) so it, if any thing, must be inherited 
as hers by her heirs. So also as to a sister according to the 
law of the Majpkha and with the same consequences. (/) 
In Bengal and in Madras where the restrictions on women's 
inheritance are thought consistent with the doctrine of the 
Mit a kali aril tho daughter succeeding as such has but the same 
limited Interest as tho widow and transmits no rights to her 
own heirs, (g) Jagannatha recognizes it as incongruous that 


(a) P, a, in Brij Indur Bahadur 'Singh, v. Ranee Janki Koor, L. B. 
5 I. A , at p. 15. 

(&) Mattu Vaduganadha Tevar v, Dor ash glia Tovar, L, It. SI A„ 
at pp, 108, 109. 

(c) In Madras as well as in Bengal, contrary to the law as construe 
etl In Bombay (above, p, 106), it is said that daughters once excluded 
as being married at the fathers death succeed in t urn as tho father-s 
heirs. On the same principle after their death the father^heir should 
bo sought again. See above, p, 196, notes (/) (^). 

( d ) i See above, p. 297 as. 

(ti) Venkairdma'ti case, I. L, B. 2 Mad, 838. 

(J) Yindyak Anumhda y, Lakxhtiih&i, I Bom. H. C, E. at p. 124. 

(g) See CJioffflj Lai v, Chmoo La2 r lj. R. 6 I. A,. 15; ffluttu Vadu¬ 
ganadha Tevar y, Dorasingh a Tovar, L. R, 8 I. A. 99. 
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the daughter who is postponed as heir to the widow should 
have a larger power o£ alienation, (a) It did nob occur to 
him that entrance to the family by birth or marriage made 
a difference. But lastly the Judicial Committee in Mutta 
Vadugdnadha y> Dorasinga ( i ) say "bow impossible it is 
to construe the passage (Mit. Ch* H* Sec, XI. para, 2) as 
conferring upon a woman (in that case a daughter) taking 
by inheritance from a male a SbrSdhana estate transmissible 
to her own heirs* The point is now completely covered by 
authorifcyj* Hence it seems a female heir must be regarded 
as taking in no case more than a life estate before that of 
the other heirs of her own predecessor, and it appears that 
the distinction made in Bombay can hardly be maintained, 
In the groat case of Katama Natchiar v. the Rajah of Shiva- 
gunga (c), the estate of a Zamindar was adjudged to belong 
to the daughter of the deceased owner in preference to his 
nephew* and it thus "passed from the lino of Mutt n Vaduga/ J 
the nephew, after being held by him, his two sons* and his 
grandson in succession. The wife and daughter were pro¬ 
nounced the immediate heirs, though the heirs of the hst 
male owner still had an interest, according to the doctrine 
of reversion, (d) The daughter died, and then it was ad¬ 
judged that, not her children, butt ho eldest grandson of her 
father, through her half-sister, was entitled next in succession 
to the whole estate, it being impartible, (e) 

Nowin the case of Tulj/trdm Momrji v. Matkuradas and 
others (/) it is said that all females entering a family by 


(a) Caleb. Dig. Bk. V- T. 399, Com. 

(h) L. R. 8 I. A* at p. 108. 

(d) 9 M. I, A. 539, 

(d) See Periasami et al v. The Representatives of Salugai Tevar, L. 
R. 6 L A. 61. 

(e) In the Multan district, it is observed, any property inherited by 
a woman passes on her death to her family of marriage and not of 
birth. Panj. Cust. Law, II. 272 ; ace Muttu Yadiigtxnadha Tevar v, 
Dorasinga, L< R, 8 I. A. 99, 

(/) I. L. R. 5 Bom, 662, 







marriage and becoming licirs through that connexion are 
subject to the same restrictions as a widow of the propositus, 
that is, they take more-able property absolutely, but in im¬ 
moveable property only an ©state duranta viduiiabe. 
Other female heirs, as daughters, it is said take absolutely. 
This is an intelligible distinction, and the rule as to the 
daughters is generally followed in Bombay, (a) but the op¬ 
position is not one made by any Hindi authority. In Ymay ah 
Atnmdr&Q v* LaJishmihai, (b) A mould, J t , says, u there is 
no difference made by the texts in the cjuantum of estate taken 
by a mother and by a son." The daughters succeeding take 
abso 1 ii toly as the Sas t-ris a g reed. in tho Demaoovtrrba l’$ case, ( a ) 
and Cf as the daughters take absolutely so do the sisters." (cf) 
But cf from these authorities [the Mit&ksharft and the 
Mayfikka] it would appear that a widow takes an absolute in¬ 
terest in her husband's estate/' {#) The Sasfcris referred to 
said she could expend even the immoveable property, though 
only for proper purposes. Hence Sir M. Sausso concluded 
to u a mere life use of the immoveable estate" and H an 
uncon trolled power over the moveable estate" as descending 
to a widow. The limitation of the widow's estate is thus 
evolved from Kuty&yana's restriction us to her use of the 
property, (f) but without the widow's estate being made as in 
Bengal a typo of all inheritance by females - (#)By the recent 
decision it is made a type of all female inheritance in the 
family of marriage but not of birth; but if the restriction is 
to be construed as proposed, and applied to any others than 

{a) See Bk I. Oh. II, Sec- 7. 

(b) IB- EG. Ik atp, 121. 

(c) lb. at p. 132. 

(d) lb. at p. 134. 

( «) lb t at p, 132. 

(/) Vyav. May. Ch. IY. See-, VIII. paras. 3, 4 ; Oolob. Dig- Uk. Y. 
T- 399, 402 ; Daya-Kraina-Sangraiia 5 Ch-1. Sec. II. paras, &4>; above, 
pp. 301, 300. 

(j) See above, p. 311; Coleb. Dig. Bk. Y- T, 420, 
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the widow, who alone is mentioned by KAfcynyana ag bound 
to economy of the estate taken from her husband, there 
seems to bo no good reason why it should not he applied to all 
female heirs as well as to some of them. If the Mitakslmri 
doctrine is accepted all take a complete estate, especially 
the widow who, it is elaborately proved, takes the whole 
estate of her deceased husband, {«) If the views of other 
lawyers prevail no woman takes an absolute estate by in¬ 
heritance. An instance of tho former doctrine already 
given shows well how it was understood by the principal 
commentators on the Mit&ksharfi, Tho grandmother enters 
the family by marriage and the property inherited by her is, 
as wo have seen, regarded as Stridhana* or maternal estate, 
devolving on her daughters and daughters 1 sons m heirs in 
priority to her sons, (&) A daughter may thus inherit while 
many male agnates of the family remain, who, by her taking 
an absolute estate are deprived of their succession, (c) 

[a) Mib. Chap, II, Sea I. paras. 3-39, 

(&) Mib, Chap. II. Sec. IV. para. 2, nofce- 

(c) So tho allotment retained for the wife by her husband in a 
partition goes to her daughters as Strldhana; Hit. Ch. I. Sec* VI. 
para. 2. It thus passes away to their heirs, and loaves their family of 
birth, except In the particular case of their dying before their mar¬ 
riage is completed. In that case their brothers of the full blood alone 
take as heirs; the property does not blend again with the genera! 
family estate. Mib Ch, II. See, XL para, SO* 
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BOOK I. 


INHERITANCE. 


CHAPTER I. 

HEIRS TO A MEMBER OF AN UNDIVIDED 
FAMILY. 

SECTION I,—SONS AND GRANDSONS. 

Q- 1 —“A man of the Sfidra caste died. He has the foJ* 
lowing relations ;—1 son of the deceased’s eldest son, 3 
younger sous, 2 brothers, and 1 cousin. The deceased re¬ 
ceived a cash allowance from Government on account of 
certain “ Hakim” and Lajima (a) rights. It is an old ances¬ 
tral property. How should the certificate of heirship be 
granted to each of them ? Describe his share. If it is not 
an ancestral property, how should the share of each be 
described in his certificate F 

A .—If the property was acquired by tho forefathers of 
the deceased, and if it has never been divided before, it 
should be first divided into two shares, the one to ho consi¬ 
dered ns belonging to the deceased’s father and the other 
to the cousin’s father. Then the share of tho deceased's 
father should be sub-divided into three shares, one to be 
allotted to each of tho three brothers including the de¬ 
ceased. The deceased’s own share, which is £ of should 
be divided again into four shares, one to be assigned to his 
grandson and three to his sons.— Tanna, 1 (jth April, 1852. 


(«) LaviijimH. 




“"Win, 



Authorities.—( 1) Mit. YyaiY. % 50, p. 1, L I; (2) f. 50, p, VL 7, 
($da Auth. 3); (3) f. 48 T p. 2,1. 5 


ft Whatever elao is acquired by tbs co-parcei|^F bhtisolf without de¬ 
triment to the father's estate, as a present from a friend, or a gift at 
nuptials, does not appertain to the co-hcirs (Golobrooke, Mifc- p. Sb8, 
Stokes, IL L. IB. 384). It derolvoa as though there had been a 
partition/' (s). 

(4) Hit- Vyav- f, 44, p % 1.13 (see Chap. II. See- 4, Q, 1.) 

Remarks.— 1 ■ The answer applies equally to the higher castes. 
Bhalehantlra Sftstri said the sou of the wife fir at married was to ba 
regarded as the eider, but this is not warranted by the Mit&k. or tho 
Yayav. May. See Steele, L, C. 40. 

2, For details regarding “ indivisible or separate property/’ see 
Partition, Book II. 

3, In case the deceased had alone acquired the property in ques¬ 
tion, it goes in equal shares to his sons and grandson. 

4, An unsoparstfced son excludes separated ones. See B*jce 
Ba-pooj^e y. Vmoohdi. (h) 

5, A sou horn in wedlock is held legitimate though begotten 
before it, (c) 

0, A son. may relinquish his share in the common estate for 
money. Ho then takes the place of a separated son. (d) 

7- An eider son by a younger wife succeeds to an impartible 
estate in preference to a younger son by an older wile- (e) 

& A joint trade is joint family properly (/). See Book II. INTBO- 
dxj or ion. 

9. A joint trade loan is a charge on joint family property, (g) 


(a) Bee JfhssL Bhoolbas Koonvmr v, Jjftllti Jogesher Salunj, L. R. 4 
I- at p. 19. 

(b) S. A. No. 282 of 1S7J- Bom. IL C. F. J. IL for 1372, No. 41. 

(c) Collector of^TrieMmpoJy v. Lakhamnni, L, IL I I- A. at p* 293. 
(rl) Bidkriahna Tvimbak v. Savitribtii, L L, R. 3 Bom- 54. See below, 

Chap. II. § 1* Q* d. 

(a) Fadda Bamappa y. Bongari Sherama, I, L. R. 2 Mad. 286, 

(/) Sdmalbhai v, Someshmaret al t I. L. IL 5 Bom. 33. 

(g) Shooji Bevkarn v. Kasturilmi, Bora. H. C. P. J, Ik for 1880, p, 
255 r Bemolu Bosses y. Molten L L, R, S Cal, 792. See Caleb* 

Big. Bk1. Ch. V. T, 182, 185,186. 
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SECTION 2.—OTHER MEMBERS OF AN UNDIVIDED 

FAMILY* 

Q. 1 — A man got his son married ami spent a good deal 
of money on his education* The son afterwards emigrated* 
and was for a long time in service in another country* where 
ho acquired considerable property and died. Who will be 
his heir*, his father or his wife ? 

A,—Whatever ho may have given to his wife out of affec¬ 
tion* or whatever may bo her strldhaua, belongs to her. 
All the rest of the son J s property goes to his father, 
Ahm&ArmggUTj September % { Mh } 1851. 

AutuD amns(1) Vyavahfira. May ilk ha, p, 153 1 1. 2:— 

** A wife* a son, and a slave are (in general) incapable of property, 
the wealth which they may earn is (regularly) acquired for the man 
to whom they belong/* (Borradaile, p, 121, Stokes, Eh Jj. B. 10O.) 

(2) Yyay. Mny. p, 151, L 1; (3) Ylraimfcrodaya, f. 221, p, 1, L 10. 

Spa ark*—A s tho son was instructed at the fathers expense, the 
property gained by him camiofc bo separate as against the father, 
unless acquired by means not referable to the family estate. See 
Book XL “ Pji.o I * exit i' seta-acquired. ’* 

Q. 2,— A father and his son wore undivided. The latter 
died* and left a daughter and a wife, Will these be his 
heirs* or his father* or Ids brother* or his mother ? 

A ,—All have an equal right to the estate of the deceased. 
But the ornaments of the wife belong to her alone, 

D h arwar f Oc toher 10 1h > 1859 , 

AuTHOTtims,—(1) MiL Yyav. f. 55, p. 2, 1. 1 ; (2) Vyay t May, t 
155* p. 4. 

Remark.— All the deceasetfs property* as far as it in not separate 
property (avibhftjyotn), will go to the father* and bo divided between 
him and his surviving son on partition. Sec Question 1, 

Q. 3*—If there is an ancestral Inam in the possession of 
live brothers* and sorao of them die without issue* will the 
survivors inherit their shares ? 

A,—Yes,— Ratnacfhervijj September 15th 9 1846. 
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AimroumYyav. Mqy, f, 136; b.2 

u Among brothers. If any ono die without iasuo, or enter a religions 
order, lot the rest of the brethren divide hie wealth, except the 
wife's separate property/* (Borrarlaile, p. 101, Stokes, H. L. B, p. 86. 


Q« 4*—Who will bo the hoir to a deceased brother ? 

iL— Ifbhe brother was undivided, his brothers will inherit 
Ins property. 

But if he was divided, his wife, etc., will be his hoir. 

Brothers who have divided and afterwards again lived 
together are called cc re~united/ If a re-united brother die 
his re-united coparcener will inherit his estate. 

Poona, October 2&ihj 1845* 

A utftoiuties*—(I t) Yyav. May. p, 136, L 2, (see Chap. I* See. 2, 
Q. 3); (2*) Mit Yyav. L 65, p. 2, 1, 1 

f * The wife and the daughters also, both parents, brothers likewise, 
and their sons, gentiles, cognates, a pupil and a fellow student; on 
failure of the first among those, the next in order Is indeed the heir 
to the estate of one who departed for heaven having no male issue. 
This rule extends to all (persons and) classes/ 1 (Colebrooke, Mit. 
p, S24, Stokes, H. h. B, 427.) 

(3*) Yyav. May, p. IU> 1. 8 

* f Yajilavalkya enumerates the order of those entitled to sn cooed to 
the wealth of one re-united; as of a ro-united (co-heir) the re-united 
(co-heir), go of tho uterine brother the uterine brother/* (Borra&aile, 
p. 112; Stokes, H. L. B. p. 93.) 


Q. 5—A man died and loft an ancestral Wafcau. Will hia 
widow or hia younger brother inherit it ? 

A.— If tho property la ancestral, and the brothers wore 
undivided, it will belong to the younger brother, though it 
may have been entered in the records of Government in the 
name of the oldest only. The wife has no right to ib.(a) 
Broach , May 14 th, 1855* 


(a) A vatan cannot bo enjoyed by a female while males of the family 
claim it .—Anpoomabai v. Jmrow, S. D. A, B. 1817, p. 74, Following 








remote hubs. 



Authorities—(I) Mit, Yyav. £ t 
p. m 9 1 2. (See Oh. I, Sec. % Q, 3.) 


p. ltl-Vi 



(2*) Vyav* May. 


Q* 6.—Two brothers* Bhai and Bhhldasa* possessed a 
village. They gave to a certaSS Khikdri Rfimada-tta four 
bighus of land for himself and his heirs, Kama had four 
sons, One of these sons died* and after him his son* leaving 
a widow. The latter claims one bigha as the share of her 
husband. Upon inquiry it appears that the land had not 
been divided. Is her claim under these circumstances 
admissible ? 

A. —T®(b claim is not admissible since the land was 
undivided. The other three sons of Shikari Bainadatta 
inherit their brother's share,— Broach, May 18 th, 1855. 

Authorities^—( 1) Mit, Vyav. f. 45, p, 1 , L 1 ; (2*) Vyav. May, 
p, 136, L 2, (See Chap. 1, Sec. 2, Q. 3.) 

Remarks,—T he brothers deceased were held to be represented by 
their sons in a joint Hind ft family in Bhagwan Gootabchimd v. Kripa* 


an interpretation of 1832 on Sec, 20 o£ Beg. XVI. of 1827. But the 
reason there given is now oo longer applicable, A female may 
succeed, Ch. IV. B-, See, 1, Q. 12; Bdi Suraj v. Government of 
Bombay et al, and BayublicYi v, Bdi Suraj et al t 8 Bom. H. 0. R. 83 
A. C. J.; Bdi Jetha v. JMki, S, A, No. 304 of 1871 (Bom, H, C- P. 
J. F. for 1.872, No, 38); Tha Q&o&nmieni of Bombay v. Damodh&r Per - 
mdntmd&S} 5 Bom. H, C. R. 202 A. 0, J-; (comp, Kauai Kuber y t 
The Talakdilri Settlement Officer, I. Ij. R. 1 Bom. 580); Sttiji Korn Ndru 
Bowiir v. Shrinmterao Pandit, Bom, II. C. P, J- F, for 1881 p. 270? 
subject to the provisions of the Yntandars* Act, (Bom. Act 3 of 1874). 
There is not a general presumption in favour of the impart! bility 
of Yatau estates. He who alleges the Impartibility must prove it* 
Adreshappa v, Gimuslddappa, L. R. 71-A. 102, Infra, Bk. II. In trod- 
§ 5 C. As to the succession generally to mams and vafcans., see Chap. 
II., See. 6 A, Q. 8, Remark ; and as to claims to Indus ion amongst 
the recognised vatandars, see GhmtsMdagavda v. Endragavdati et al. 
(I; L, K, 1 Bom, 631,) In Madras it is said that a woman cannot 
hold the office cf Ha mam except nominally. Venkatni tnama v. 
Ea/mnujaBamtj I. L. K, 2 Mad 312. She may perhaps appoint a 
deputy, as in Bombay, under Sec. 51 of the Act above referred to* 




FWtfJtyj. 


dries m undivided family- 



ram AmmSran^ (a) Deli Dershatlv. Thdhur Dial; (5) Bh-imnl Doss' v. 
Oho one e loll (e). 

In Mqto Vklwmmih v. Ganesh Vii]ial[ d) it was held that the repre¬ 
sentation descends without limit when there is not an interval of 
more than three gens rations between the deceased and hi a surviving 
descendant* 


Q. 7,—-Three brothers divided their father's property 
and lived apart But ollo room was left undivided, and 
given to their mother as a dwelling place* One of the bro¬ 
thers died, leaving a widow* Then the mother of tho bro¬ 
thers died* The widow claims a third of the room us her 
husband's share* Has she aright to it ? She hm given it 
as Krishna rpana to her daughter's son. Has she a right to 
do so ? 

Am —The widow has no right to any part of the undivided 
room.— Broach, March 17% 1857, 

Authorities.—( 1) MU. Vyav. t\ 47, p* 2,1. 13; (2*) Yyav, May. 
p. 136, L 2. {Sm Chap* L Sec, 2, Q* 3*} 

ItETYiAitv.—As to residence in the family duelling, above, p. 262 , 
and Book II. Introduction, ** Piiopemt natvrallv i uxviisi bj^_k .$m 
also Q, 9. 


<3* 8.—Two brothers lived apart, and each managed his 
own affairs. The elder of them died without male issue, 
leaving a widow only* Can she claim a share of the family 
Wafcan P 

A ,—A widow without male issue has no right to demand 
a share of any Watan, Yritfei, or hereditary offices which 


{a) 2 Borr, 29. 

(b) L L. E. 1 AIL 105. 

(c) I* L. R, 2 Calc* 379. 

(d) 10 Bom. H. C. R, 444, So in tho Ban jab ; see Topper, Fan jab 
Customary Law, voL II. p. 141, 
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were acquired by iticesfeors, and which were not previously 
divided,— Ahtyedrftoiffgwr, August 7th, 1854 (a). 

Remark.—A Hindu widow has no estate in the joint family pro¬ 
perty, (If) 

ArriiDBira.-(1 and 2*) Yyav. May, p. m f L 6 and I. 2 (ae© 
Cliap. I. See, 2, Q. 5). 


Q* 9.—Four brothers effected a partition and lived separate 
from each other- As usual, a house, some ground, and 
other immoveable property remained undivided, Two of 
those brothers died. The question is whether or not tho 
share of tho immoveable property should bo niado over to 
the widows or to the surviving two brothers* 

A ,—Tho widows of the deceased brothers cannot claim 
the whole of the shares of their husbands, but they should 
bo provided with a suitable residence. Tho rest of the im* 
moveable property will fall to the two surviving brothers. 

Ahmednuggur, January 5th, 1849. 

AtmiOMOT^—(1) Vyav. May. p, 136, L 2 (eee Chap. I, See, 2, Q. 3); 
(2) Tyav. May, p, 131, L 4, 6 t and 7 ; (3) Mit. Yyav. f, 49, p, 1, L 10. 

Remark:.—T he S&sfcri means that to tho portion left undivided the 
ordinary rules governing tho inheritance of undivided property must 
be applied, and that these will exclude the widow, saving her right 
to residence. 

That right cannot be extinguished even by a sale of the house, (a) 

2. When two united brothers successively dio, each leaving a 
widow and no children, tho widow of the last deceased brother takes 


(a) The right to a vritti (upadhy&ya) being established in a family 
a fresh cause of action arises on each infringement of the right by a 
rival family- Blvakar Yitlicd Joshi v. Harbhat bin MaMd&vbhat , 
Bom, H. C, P. J, F, for 1881, p* 105. 

(£) Lallubhai y. Raval Bapuji, Bom, EO, P. J. for 1880, page 243; 
Antaji Rwjlmnaih v. Paiidurung, P* J. 187S), p. 478. 

(c) See Mangala D&bi v. Dinanath Bosej 4 Ben. L. B. 72 0, 0. J.; 
Talemmd Singh v\ Ruhnim, I. L, R. 3 All 353; Parvati Kom BaU 
apa v. KUausing bin Jaisiug, Bom, H. C. P. J, F. for 1882, p. 183. 
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property the widow of the first deceased being entitled only to 
maintenance, (a) For the si-hare of ml undivided coparcener, who 
leaves no issue, goes to hi a undivided coparcener whether the pro¬ 
perty H ancestral or acquired by jth# coparceners as joint estate, (6) 

Q, 10 P —A mad Lad three soils. One of them died with- 
out issue, Ho and his two brothers had pci divided their 
ancestral property- Although the deceased had left a 
widow, the certificate of heirship was given to his two bro¬ 
thers. They subsequently died. One of 1 them has left n 
widow and two daughters. Tlio other has left threo 
daughters. The property of the first deceased brother te 
in the possession of the widow, who is the mother of two 
daughters. It will be observed that one brother who had 
not taken his share from his two brothers died, and that his 
two brothers survived him. Now his widow claims tho 
share of her husband from the heirs of the two brothers, who 
possess the ancestral property. The question is whether 
she can claim a share, or a maintenance only. 

The widow of the first deceased brother wishes to take the 
share duo to her husband, but it is to be noticed that the two 
brothers who died afterwards have left some daughters to be 
married- According to the custom of the caste* a large ex¬ 
pense is required for the marriages and subsequent cere¬ 
monies- The widow who demands the share of the common 
property Iks no children- Will this eimuMtanee cause 
any obstacle to her claim ? 

A ,—The husband of the widow appears to have died 
without having previously divided his property* Ho has 
left no sons. His widow cannot therefore claim any share 
from the heirs of tlio two brothers who died- afterwards. 
They should only give her maintenance (c). 

Surah March 17 th^ 1858. 

(a) Musst. Snmjmookhi Koomwe v. Mirnt* Bhagavati Ko*mtmr f 
Br ivy Council, 8th Feb, 188L 
(t) RddOtbcU v. Ndndnw, L L. U, Z Earn, 161, 
te) The custom of the City of Loudon and of other places reserves 
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Ai/TiioKrTiEw,—(1) M3t VviiT, f, 55* p. % 1 10 (see Auth. 3) ; (2) 
Mit Yyn\- f. 48* p. I, L 9 ; (3*) Yyav. May. p. 136. I 2 (see Chap, I. 


Sec. 2, Q. 31 


Q. 11.—A man died anti h.h widow has filed an act! cm 
against her brother-in-law for the recovery of certain pro¬ 
perty belonging to her deceased husband. The brother- 
in-law had lived apart from his deceased brother for about 
25 years, A division of the family property had not, how¬ 
ever* taken place. Can the widow claim a share ? 

JL— 1 Tho wjdo w cannot claim a share of that which miy 
fee undivided and ancestral property; but if there is any 
which may have been acquired by her husband without 
making use of tl;o property of his ancestors, she can claim 
it from her brother-in-law. 

Authorities.—( 1) Vyav. May. p. ISO, 1. 4i— 

ilC Bu.b if her husband have departed for heaven the wife obtains food 
stud raiment ; or (£a) i f rm separated, she will receive a share of the 
wealth as long as she lives*” (b) (Bonudaile, p, 102; Stokes, II* h 
B. 85). 

(2) Yyav. May, p. 130, L 2 {see Chap. I. Sue. 2, Q. 3). 


«Q. 12,™Two brothers of the Kanoji caste were undivided. 
One of thorn died, leaving a widow. The other brother 
does not maintain lieu, nor does ho assign to her any pro¬ 
perty to live upon. Who has > under the circumstances, 

the chief room in the family dwelling as the widow's chamber. See 
Bit, Torn of Kent. pp. 42, 173 j and below, Ch* II, Sec. 7, Remarks. 

(ft) Kim: —The wards “ if unseparated 51 (aviljhakkt) belong to both 
halves of the sOEteule, and the translation should run thus — 

Lt In an undivided family, if her husband have departed tor heaven 
the wife obtains food and raiment, or she will, etc.fc the explana¬ 
tion, which in the May Ok ha follows this test, the word avarudlnl is 
wrongly translate cl by lf a woman sot apart.” It means “a concu¬ 
bine/ 5 ' 










the right to collect the money due to the deceased,, the wife 
or the brother ? 


A .—The brothers were undivided* The brother has 
therefore the right to collect debts duo to the deceased, 
The widow of the latter has a claim to maintenance only* 
But she mast stay with her brother-in-law if she lias 
no good reason to show why such an arrangement is 
impossible,— Ahmedmtggur, March }bthj 184D. 

Authority* —Yyav. May i. 136 r p, 2, Bom 101; Stokes, H. L, B. 
85 ($£& Chap, I. Sec. 2, Q. 3). 

B.e hark..- —Sec above, Introduction, Section on Maintenance, p, 254 

S3, 


Q> 13.-—1. There are three brothers, whose property 
is undivided. It consists of an office of priest called the 
4 * Yajarnarm Vfitti/’ a house, and some other things, On 
tho death of ono of these brothers, a question hag arisen 
whether the surviving brothers, or the son of the deceased 
brother's sister, are the heirs ? 

2. Suppose the property of tho brothers was divided, 
and they themselves separated, who would bo the heir in 
this case ? 

8. Will tho son of a cousin, or the son of a uterine sister 
bo entitled to inherit the ancestral office of a priest held by 
a deceased in an undivided state ? 

4. Supposing the above-mentionod property was divided, 
which of the two relatives above-named would bo entitled 
to inherit it ? 

If one of the three brothers, whose property was 
undivided, died without leaving either a son or a grandson, 
bis uterine brothers must be considered tho heirs* 

2, In the case of a family whose property is divided, the 
order of heirs laid down in the 8 Astra is as follows :—The 
widow, the daughter, the daughter's son, the parents, and 
tho uterine brothers* In the absence of each of these, the 
next succeeding becomes the heir. 




3* When the office of priest is undivided, and when a 
co-sharer dies, bis cousin's son will bo entitled to inherit the 
deceased's share, provided the following kinsmen are not in 
existence:—The uterine brother^ nephew, parents, half- 
brother, sons of half-brother, unde, sons of uncle, and 
widow* 

4* When tho property is that of a deceased person di¬ 
vided in interest, his sister's son inherits his share ; as long 
as the sister's son is alive tho cousin's son cannot succeed, 
■Murat, October 1 8th, 1845. 

AuTiiom'Uis,—-(h*) Vyavi May. p* 136, 1. 2 (sea Chap. I* Sec. 2, 
4 |3; 0j|) Hit, Vyav, £* 55, p* 2, L 1 (w& Cliap. L See, 2 3 Q* 4). 

IIemarRR, ~~*Ad. 3, The undivided coparceners alone inherit the 
deceased’s share. (Anth- L) 

Ad, 4. Tho consul's son inherits the deceased's property, in prefer¬ 
ence to the sister's son, since ho is a “ Got raja SapiiuJV connected 
by funeral oblations with, and a member of, the aanielamily as the de¬ 
ceased, whilst the sister's son is only' a Bhinnagofcra Sapirula. (Auth* 2.) 
Sec also Introdtii&ibry Kota to Chap. II. See, 15—§ 5. The S&stri 
seems to have been steeping hia mind in Bengal law* Sec II, lb 
Wilson's Worts, vol* Y. p* 14* 

Q . 14.—There were four brothers who dividec! their move- 
able property and loft tho immoveable undivided. The 
immoveable property consisted of some land given to them 
m order to keep up a lamp in a temple. One of the four sons 
died* He left a widowed daughter* Can she obtain her 
father's share ? 

A™'She cannot obtain it. It goes to the other undivided 
relations.— Rulnaghmry^ January 7th, 1858. 

Authorities.—(1) Hit* Vyav* f* 55, p. % 1* 1; (2) f, 46, p* 2, 1. 14 ; 
(3*) Mit. Vyav, f, 51, p. 1, 1. 9 {sec Chap. I. See. 2 t Q. 17) j (4#) 
Yyav. Hay. p. 136,1. 2 {see Chap. I* Sec. 2, Q* 3)* 

hr at auk,—T he Bdstri has not distinguished between the divided 
and tho undivided property. 

Q . 15*—There were three brothers. Two lived united 
and one separate. The one of the undivided brothers had a 
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sorij the other a daughter. The latter lived in the house of 
her husband. Both the brothers died. Who will inherit 
the second brother's property ? 

A ,—The first brother's son inherits \m node’s ]property. 
But if anything had been promised by the second of the 
brothers to his daughter:, it must be given to hor. 

Akpednuggur, November 2 Oth } 1846 ; 

Apvhqbittes.— (1*) Vyav. May, p. 13$ 1. 2 (sea Chap. I, Sac , 2, Q 
3); (2) Mit. Vyuv, i 51, p. 1, l, 0 (m Chap, I. Sec. 2, Q." 17). 

Remark. —The property promised must not have been dispropor¬ 
tionately great Vyav. May! Chap, IV. Sec. X. pi. 5,6 ; above, p, 20S. 

Q• Uh—Three brothers died. One of them left a grand¬ 
son, the second a son > the third & son's daughter. Will the 
latter inherit her grandfather's property? 

A.—As long as males are living in the family, the son’s 
daughter lias no right to her grand father’s share, 

Poona , September 19th ? 1852. 

AuTUOETtiES.—(1) VytiY. May. p. 134, l 4- (2*) p. 136, 1. 2 (am 
Chap. I. Sec, 2, Q. 3); (3*) Mit. Vyav. I 51, p. 1, l 0 (nee Chap I. 
Sec. 2 ? Q. 17.) 


Q- 17.—A man died and left a daughter. His brother, 
who was united with him in interests, adopted a son. Will 
the latter or the daughter inherit the property of the 
deceased ? 

A—The deceased and his brother were undivided. Con¬ 
sequently the latter's adopted son will inherit deceased's 
property.— Dharwar, September 29lh, 1849. 

Avt no w m es. —( I) Yyav, May. p. 134, 1. 4; (2*) p. 136, I. 2 (ees 
Chap. L Sec. 2, Q, 3>; (3*> Mit. Yyav. f. 51, p, l p 1. 0 , - 

ft In regard to unmarried sisters, the author states a different rule, 
giving them as an allotment the fourth part of a brother’s own 
shared’ (Colebrooke, Mit. p. 286; Stokes, H. L, B. 398 ) 
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DEMOTE HEXES. 




Ke3Xa a kT ho position of all daughters ol undivided coparceners 
is the same as that of sisters, Nephews represent their fathers, 
i See cases referred to below, fa) 


Q. 18.—-Two persons, related as uncle and nephew, held 
an hereditary Watan. The nephew died, and the question 
is whether tlio widow of the nephew or the uncle should 
como in the place of the nephew as his heir ? 

A ,—* If the unde and his nephew were separated members 
of the family, the widow of' the nephew will inherit his share. 
If the property was not divided, and if it was held as a joint 
property of the imcle and tho nephew, the undo should com© 
in the place of tho do ceased nephew. 

Broach, May 14thI ]S55, 

Authorities.-"*-(1) Mit, Yyav. L 55, p. 2* L 1 {ses Chap. I. Sec, 2* 
Q. 4); (2) l m f p, 1,1, 7 ; (3*J Vyav, May, p, 136,1. 4 (««« Cbap. 1. 
See. 2*Q. 11.) 

Q t IP,—A'man's widow and his cousin live together as 
an undivided family. The widow's late husband had lent 
money to other people^ and the question is who has the 
right to recover it? 

As the deceased and his Cousin lived together, the 
cousin lias the right to recover the money due to tho 
deceased. The widow will be entitled to a maintenance. 

Itutnagher ri/, July lSlh } 1817. 

Authority.—T yav, May. p, 136, 1. 2 (se& Chap, I- Sec. % Q, 3), 

liEtf ARfc.““ r fhe cousin who' was united with the deceased, and not 
tip widow* inherits the deceased’s share, 

Q, 20,~A man died. Hia first cousin performed his 
funeral eenmiomes, Will ho or deceaseds half-brother In¬ 
herit the estate ? 


(a) Bhagwan Goolabchaiici y. Krvparam Avtindrdm et at , 2 Bnnv 
R. 29; Nurbheram BhawdaB v. Eriptirtm Anundram, ibid, 31. Comp, 
p, 106, note (p) above. 










d.—Tho first cousin was separate from the deceased 
whilst the half-brother lived mbh him as a member of a 
united family- Consequently the half-brother alone inherits. 


Tamia, August 12th j 1847. 

AwrHokrm—C 1) Mit. Yyav- f, 55, p. % l I ; (2#) Yyav. May. 
p. 13G, l. 2 (sm Chap. I. Sec. 2, Q. 3). 

IfcE'MAEK.—Afc 2 Macn. H. L, 66 is an answer to the effect that 
where a man dies united with a whole and a half-brother, these succeed 
together to the exclusion of deceased's widow. 


Q, 21,—A man died, leaving a daughter. Will the 
latter or a second cousin with whom the deceased had lived 
united in iuterests, inherit the deceased's estate ? 

A.—The second cousin inherits the deceased's estate; 
the daughter will receive only what her father may have 
given to her—-Ahmechntgy%Lr t January 8fh ? 1851, 

Autiiorittbs. —(1) Yyav- May. p, 136, L 2 (see Chap, I. Sec. 2 t 
Q. 3>j (2) Yyav* May* p. 140,1. 1; (3*) Mifc, Yyav. f. 51, p. 1, 1. 7 
(see Chap. XI- Soo. 1, Q. 2). 


<2* 22,—A woman has a daughter. Her husband left 
the country and was not hoard of for many years. She re¬ 
ceives the proceeds of her share of the estate. The woman 
and her husband have been living' separate from their 
cousin for about 75 years. The immoveable property has 
not boon divided. The woman has sued her cousin for a 
division of the immoveable property, The cousin states 
that the woman should be satisfied only with a share of the 
proceeds of the property, and that the share would be con¬ 
tinued to her during her lifetime. Ho further states that he 
would divide the property only on condition of her agreeing 
never to transfer it in any way. Tko question is how the 
case should bo decided ? 

A .—As the woman has received her share of the proceeds 
separately for many yearSj and as she has a daughter, she 
has a right to move for the partition of the immoveable pro- 
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party. Tho objection of her cousin founded on tlio appre¬ 
hension of the transfer of the property is not valid* The 
woman has a right to transfer her property whenever she 


may find it necessary to do so* 


Ahmednuggur^ November 25 th, 1848* 

Authorities,-^ 1 and 2) Yytw. May. p* 134, 1. 4 and 6 ; (3) p. 136, 
1, 2 ||ee Gimp. I. Bee, 2, Q. 3.) 

—As the property is undivided, the widow has no right 
to it. The ^astri seems to have considered separate enjoyment of the 
proceeds a proof of partition. As to this see Bk. H- In trod. Sec, 
4 D. The right which tho Sastri ascribes to the woman to alien tho 
property is not generally recognised, (See above, pp* 297 ss.) 


Q 23*—A woman has instituted a suit against her mother* 
in-law, and four cousins of her father-in-law, for the 
recovery of the share of her father-in-law of the ancestral 
property of the family* Is her claim tenable ? 

jfe-^Th© woman cannot claim any share of the property* 
She can only claim a maintenance from the defendants* 

Ahmednuggur) July 2Iaf, 1856, 

Authorities.— *[1) Yyav. May. p, 136, L 2 (aes Chap. I* Sec, 2, 
Q,3) i (2) f. 130,1. 4, = Hit* Yyav. p* 55, f, 2,1.1 {see Chap. I. Sec. % 


Q, 4). 


Q, 24.—Certain members of a family have a right to a 
house which is their undivided and ancestral property, A 
son of one of tho members died,and his widow claims the share 
of her husband, the other members of the family, namely, 
grandsons of her brother-in-law and sons of her father-in- 
law^ brother, are alive. Can the widow claim the share ? 

'JL —The widow of a man who dies while the family of 
which he is a member is still united in interests, cannot 
claim a share* She can only claim a maintenance* 

Swat, 1845, 


45 H 
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AuiHOREtifiS.—(I*) Yyav. May. p. I'M l s («fl.<a»p. I. Sec. 2, 

Q, 3); (2*) p, me, L 4. = Mil}, Vyav. f. 55, p. 2, ]. 1 (see Chap. I. 
Sec. 2, Q. 4), 


<2- 25.—A paternal grand-aunt and he]' grand-nephew 
lived together as an undivided family. They hold Yard! 
and Kulharni Wat arm. Can the paternal grand-aunt claim a 
share of the Watans, or only a maintenance from their 
proceeds ? 

A .—She can claim a maintenance only, and provided she 
sustains her good character and lives with her grand-nephew. 

AhintidtiUtjgnr, April 30th, 1847. 

AimroRmEs.—(1) Vyav. May. p. 136, 1. 2 (sac Chap. I. See. 2, 
Q. 3) j (2) p. 13& 1. 4 = Mit. Vyav. f. 55, p. 2,1 1 (sea Chap. I. Sec. 
2, Q, 4); (3) Vyav. May. p. 129, 1. 2 and 4; (1) p. 104, ], 4 and 6; 
(5) p. 137, 1. 7; (6) Mit. Ac bar. f. 12, p. 1, 1. 4 and 0; (71 Mit. Yyav. 
f, 16, p. 1,1, 6 j (8) f. 60, p. 1, 1. 1. 

Remark.— See p. 254 supra , and Chap. YE. Sac. 3 c, Q. 6, below. 


Q, 2b. Two brothers, A and B, obtained a house as 
security for a debt, A took his wife's sister's son into his 
house, and brought him up as his own sou. The house was 
in the joint possession of this latter person and of the son of 
B, and after ZJ's son’s death in his possession jointly with the 
sous of the deceased if a grandson. But the wives of 
these two began to quarrel, and If a grandson sued A’s sister's 
son for the possession of the whole house. The latter has 
no certificate to show that ho was formally adopted. Ho 
had merely possession of the house for 20 or 25 years. Is 
B’s grandson's claim admissible under these circumstances, 
or not ? 


A. —A's wife’s sister’s son had not been formally adopted, 
and can therefore not be considered as A’s son. The claim 
of Jjsfs grandson is therefore admissible. 

Ahmedniifjgur, November 1st, 1849. 

AuTiioaiTiTis.—(1) M;it. Vyav. f. 53, p. 2, 1. 6; (21 f. 51, p. 1, 1. 3; (3) 
f. 50, p. 1, 1. 1; (4*) f, 44, p. 2, 1. 14 (see Chap. II. Sec. 4, Q. 1); (5) 
Vyav. May. p. 102,1. 4; (6) p. 110,1. 6; (7) p. 100, !. 1; (8) p. 142,1. 8. 





CHAPTER IL 


HEIRS OF A SEPARATED PERSON, 

SECTION I.—SON BY BIRTH, LEGITIMATE. 

Q, l.—If a man separates from las father and brothers* 
and acquires property after the separation, who will be his 
heir ? If his son bo his heir, should his mother bo consi¬ 
dered the son's guardian during his minority ? 

A—rHis son will be his heir, and his widow, during his 
soil's minority, will bo his son's guardian. 

Poona, June 2 ml, 1345 , 

Authorities.— (1*) Maim IX. 135:— 

^'jSTofc brothers, nor parents, bat sons (If living and their male 
issue) are heirs to the deceased. 11 

“ Tbo production of children, the nurture of them, when produced, 
and the daily superintendence of domestic affairs arc peculiar to the 
wife V 

Remarks.—* 1, The son would of coarse not bo separated from bis 
father, by the separation of the father from his father and brothers, 
A new joint family would forthwith commence consisting of the father 
and son. In every case of partition between a father and sons, a 
son born after partition is sole heir to the shares reserved for the 
father and the mother, [a) 

Sir II. Maine explains the law of Borough-English (b) by supposing 
it originated in a preference given to the youngest uneraancipnted 
sea who remained under the gitffya ‘potofit&a over those who were pre- 
aumably separated* Under the Huidd law the preference arises from 
the union of interests and sacrifices. It extends to a sou remaining 
joint with his father and to a brother remaining united with another 
in a general partition, m nmy be seen in tho preceding chapter. 

2. Under the Mibhila law the mother as a guardian ia preferable to 
the father, (c) 


(a) Mitaltsharfr, Chap.. I. Sec* VI. para I. as. 

(&) Early History of Institutions, pp. 222, 223* 

(c) Jxmoda Koocry. Lullaft JS eUy<$ Lull) I. L. K, 5 Cal. 43* 
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Q, 2.—Should the som, who are minors^ or the widows or 
iho brothers of a deceased SMra, be considered his heirs ? 

A.—All of them have a right to the property of the de¬ 
ceased, but the sons are his heirs,—Poona, June 23rd, 1845, 

AnxaotiTiES*-—(1*) Manu IX, 185 (sea Chap, IL Sec, I, Q. 1); 
(2*) Mit, Tyiv. f. t>9, p. l> L 1 

“ Mann has declared that aged parents, & faithful wife, and an infant 
son must be maintained f even by performing a hundred Improper 
actions.” 


{%*) Mit. Vyav. f. 51, p. 1, 3, 7 

" Of heirs dividing after the death of the father let the mother take 
an equal share, !l (Colebrooke, MU. p, 285 ; Stokes II, L. B, 397 ) 

Hbmaiije..— 1 The sons are their father's heirs, and the widow is 
entitled to maintenance, or, if the sons* divide, to one full share of the 
property, provided site had received no Sbrfdliaiia* (Sue Book IL* 
Introd., and above, pp. 58, 163.) 


Q. 3.—A matt of the Mah4r c&sto expelled his wife from 
his house. His son wont out with her. The husband after¬ 
wards died, when a son of his relatives was nominated by 
his friends as the son of the deceased, and was presented 
with a turban. Will ho bo his heir? 

A ,—The sou of the deceased will bo h!s heir and not tho 
person nominated. 

ArTHOKniES.—fl*} Dafctaka Mtmamsa, p. 1, 1* 3 

( * In regard to this matter Aferi says : Only a man who has no 
fion ought to procure a substitute for a son/’ 

(2*) Maim IX. 185 {*d Chap. II,, Sec. 1, Q, 1), 


Q. 4.—A Knnbi brought up a son of another Kunbi, 
and transferred to him his immoveable property, It accord¬ 
ingly passed into the possession of the foster-son. A son 
was afterwards bom to the KuxibL This son and the foster- 
son lived separate from each other for many years. Tho son 
has now sued the foster-son for the recovery of the immove¬ 
able property given to him by the Kunbi. Can he do so ? 
and within what time should the suit be brought ? Can tho 
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possession of the property be disturbed after the lapse of SO 
years ? If the father and his foster-son should have improv¬ 
ed, and taken care with trouble and expense of the immove¬ 
able property in question, cannot the foster-son have soma 
claim to it ? 

A.— A son is entitled to three-fourths of the property which 
his father may have transferred to his adopted son before the 
birth of his son. The adopted son will only be entitled to 
one-fourth, provided his adoption has been performed with 
the due ceremonies and sacrifices by the adoptive father. 
The S&stra does not lay down any rule in regard to the 
limitation of time within which a suit for a share of property 
should be brought. It is however laid down that when a 
man has received the income of any immoveable property for 
20 years, and of any moveable property for 10 years, without 
any objection or demand from the owner, he cannot he 
obliged to pay the income, but the right to the immoveable 
property is never lost* 

The foster-son, mentioned in the question, should bo 
allowed to hold such things as he may have received from 
his foster^father as tokens of his affection, provided they are 
becoming his rank in society, and not unjustly oppressive 
to the son. If the foster-son was born of his father's slave 
woman, he would bo entitled to one-half of the property 
which is allotted to his son. 

Authorities.—( 1) Datt. MSm. f, 1, p. I, I. I, 3, and H ; (2) Yyav. 
May. p. 102,3. 4:—- 

" He is called a aon given (Datfcrima) whom his father or mother 
affectionately gives as a son, being alike (by class) and in a Lime of 
distress, confirming the gift with water," (Borradaile, p. 60; Stokes, 
E* L. B. 58.) 

(3) Yyav. May. p.110,3. 0; (4) p. 107,1. 0 i (5) p, 112,1. 3; (6) p,£8, 
l 5; (7) Mit. Yyav. f. II, p 2, L 11; (8) f. 51, p. I, b 3; (9) f. 55, p. 1, 
1. 11 j (10) Mann IX. 185 (eee Chap. II. Sec, I, Q. 1), 

—It must be noted that the question refers to the relative 
rights of a son, and a foster son t not an adopted gon , in which case a 
different relation of right would arise. (See Section 2.) 







'2. If the father should have parted with 
valuable consideration, and not for a palpably immoral purpose, 
son would be bound by such alienation, according to Na my a )w chan 
v, Narsoo Krishna, (a) This case, and the ones cited in it, aro discussed 
with reference to the Hindu law of; Bombay in tho Introd. to Book II 


HE IBS m DIVIDED FAMILY 


Q* 5.— A died, leaving a son* B, by his first wife, and a 
second wife* 0. Does A’s house puss to B alone, or can C 
claim a share of it ? 

If a portion of the house happen to bo in the occupation 
©f 0, will such occupation give 0 a title to tho portion of tho 
house which she is occupying? 

A .—On the death of A } his house passes to his son B } 
and although jB*s step-mother may at the time be in occu¬ 
pation of a portion of the house, she cannot on that account 
ho considered to have any right to such portion, 

Sunil, April Gth , 1816. 

Aonioarms.—{1} MLb. Vyaw. I 69, p. I f 11 {see Cbap, XL Sec. 1, 
Q. 2); (2) Mann IK. 185 (see Gliap. II* See, 1, Q, 1). 

REjiARit,— The step-motiler can, however, claim maintenance, 
(Autli* I.) and residency {See above, p, 252, and Book II. In trod) 


Q, 6 .—A had a son B by his first wife, B separated 
from his father Aj who married a second wife 0. On tho 
death of A } if B pays debts, will B or will C bod's heir? 
If B is d*s heir, then is 0 entitled to a share o£A } n property^ 
or can she claim only a maintenance out of d/s estate ? 

A.—B will be heir to his father A ; but if A has assigned 
to G any gferidhana, this strtdhaua will belong to 0, and 
besides so long as she behaves chastely and lives under the 
protection of B , she should bo allowed maintenance* 

A h m edn ugg ur, A pril 2 1 3 1848 , 

ATJVtfOitmm—(1) Vyav, Hay. p. 89, L 2; (2) p. 142,1. 8; (3} p* 1SJ, 
L 5; (4) Mit. Yyav. f. 69, p. I, I. 1 {see Chap. IX, Sec. 1, Q, 2); (5) 
Manu IX. 185 {see Chap. II. Sec. 1, Q. 1). 


£a) I. L. R, 1 Bom. £82, See alao above, pp. 206, 20?* 
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Remark. —A prior separation and renunciation, of rights by a son 
does not deprive him* on las father's death, of bis right of in¬ 
heritance. (n) 

2. Ramappa Naicken h, Sitkammdl {h) establishes (reversing the 
judgment of Mr. -BtR’gifell, the District Judge) that a separated sou in¬ 
herits before the father’s widow. To the same effect is the judgment 
in Advfjapa hm Dundapa v. Dumb pa bin Andamapa. (c) 

3* See Introch p* 254 ss* 


Q, 7 .—A Ranguri (dyer) put away his wife and his son 
by her, after which he lived for several years with, a concu¬ 
bine, by whom he had a daughter* On his death, will his 
widow and her son be his heirs, or will his concubine and 
her daughter be his heirs F 

A .— 1 The son is entitled to inherit his father's moveable 
and immoveable property, though he may have lived sepa¬ 
rate from him. The kept woman and her daughter arc not 
the heirs of the deceased. 


Poona, September Hilt, 1849* 
Kheda, May 18th, 1848, 


ArTiiojUTm,-—(I) Mann IX. li>3 

<f 'Die son of hi a own body is the sole heir to big estate/* 

(2) Mit. Vyav. f. 46, p, 2, 1. 1 ; (B) Mann IX. 185 (waCliap. II. Sec* 

h Q* 1.) ____ 

Q. 8.- — If a ff Lmg&yat J> die, will his widow or his son 
inherit his house ? 

A *—The son is the rightful heir to the father's moveable 
and immoveable property* A widow can only claim that 
portion of the family property which may have been left for 
her by her husband at the time he eSboted a division of his 
property among his sons, or a share (to bo) reserved by the 
sous when sharing the property among themselves, 
Ahmednuggur) September 2nd 3 1850* 


(«) Balkrishna THmbak 'Tendulkar v. Sdvitrihdi f I, L. R, 3 Bom. 54. 
Comp. Yiner's Abridgment, Extinguishments Co. Litt. 7 6 t S b, 237 
b \ sc& above, p, 59, 

(5) I. L. R, 2 Mad. 182. 

(c) Bom. H, C, Ik J. Ik For 1881, p- 48, 
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AUTHor,lTrES.-(l) Mit, Vyav. f. 4(5, p. 1,1, 9. ( 
33, p, 1,1. 3 ; (4) Vyav, May. p. 89, 1. Sand 6j (£ 
1.2and 3; (7) p. 94, |. 7; (9) p. 95, L 5; (9) p 
1. 3; (II) Maun IX. 185 and I63(see Uhap. II, Si 


Q. 9.—A, a Kwnbi, bad a son B by his first wife. He 
then married a woman C who had been married before B 
and C survived A. Has G any right to a share of tho im¬ 
moveable property of A, and if so, to what share ? 


ri.—As A left a son by his first wife, tho wife, who was 
not a virgin when he married lier, can have no right to any 
share of his property.— Tanna, September 28th, 1852. 

Autuokities. (1) Mit, Vyav. f, 54, p. 2,1. Ifi ; (2) f. 55 v . 2 M- 
(3) Manu IX. 163 and 185 (see Ohap. II. Sec. 1, Q, 7, and. Q. jy 

REMiaK.^As He second marriage of a Hmd(l female has been 
legalized by Aet XV. of 1856, it seems that the widow can claim 
maintenance under Mit, Vyav. f. 89, p. 1, ]. ( (aM Cha u g ac , 
i, Q. 2 ; and above, pp, 88, 8D), 


Q. 10.—A Hindil died, leaving a widow and a sou, which 
of these is the heir F 

A t The son tfo lieir, but if the property left by tho 
deceased is to be divided, the widow will receive a share 
equal to that which the son receives. 

Broach, July 28th, 1848, 

Authorities. “(1) Mit. Vyav. f.&.p. 1, I. 7; (2) Manu IX. 185 
(see Chap. II. Sac, 1,'Q. 1); (3) Mit. Vyav. f. 69, p. 1,1, l (, ee Chap. 
II. Sec. 1, Q. 2). P 

Remark. -Tim widow could not claim such & division, nor any 
separate share, against the will of the son, (See Book II., In trod.) 


Q. 11.—A deceased person has left two sons and a widow, 
Will the widow be entitled to a share of her huaband-’s pro. 
perty m the same manner as the sons ? 





mtoy. 



A .—The widow is entitled to a share of ilia property 
equal to that received by one of her sous. The value of the 
stridham which she may have received should be deducted 
from her share* that is, if a division of property take place. 

Dkarwar, November 29th } 1850* 

AuTEOittri:— ML Vyav, f. 51, p* 1, 1. 7 (see Chap. IL Sec. 1, Q. 2). 


Q t 12,—A man died* leaviug a widow and four sons. 
Three of these sons are minors and one is an adult. Can 
each of these sons claim an equal share in their father’s 
property ? and can the widow claim any share in her hus¬ 
band’s property 1 

A .—Each of the sons of a deceased father can take an 
equal share of the patrimony. It' fclieir moth or or the widow 
of their father lias not received any property in the shape 
of stmlh&na, she should be allowed a share in her husband's 
property equal to that which is allotted to one of her sons- 
If she has received Pal In (the Gujarat hi word for Stridhana), 
her share will be equal to one-lialf of th$t which falls to one 
of her $Qnx>~Broaeti, Juno 3 rd ? 1848. 

Atjtitoiuties.—( 1) At it. Vyav. f. 51, p, 1, 1, 7 (see Chap, II, 
See. 1, Q, 2); (2*) Vyav, Hay, p. 94, l 8 

f£ If any (SfcHdhana) had been given, they are only to get half (at sop's 
share), for, he adds i 0f if any had been given, let him assign the 
half.” The half meaning so innch as, with what had been before given 
as separate property, will make it equal to a son's share, ** But if her 
property be (already) more than sueh share, no share belongs to her.” 
(BorradaUe, p. 58 ; Stokes, H L. B, 5L) 

Bem^uKK.—I n case the mother possesses separate property, the 
amount of her share will depend on the umouufc of her s truth ana. 
(So; Auth. 2.) 


Q. 13,—Can a widowed shtcr without male issue claim 
from her brother a share of her father's property, and has 
she any right to live In her brother’s house ? 

db K 





A . The sister has no right to any share of the property., 
nor to a residence m her brother's house, 

i 

Ahrmlnuggm' } August 1st, 1847, 
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AUTiromtvManu IX. 185 (see Chap, IL See. I, Q, 1). 

Remark.—O olebrooke recognized a interned sister's claim in a c&sn 
of destitution. (jSbe above, p. 243.), 


Q, 14. -A id an died, leaving two sons, one of whom paid 
all liia father’s debts* Is ho alone, on this acco|mt^ entitled 
to inherit the property of his father X or have both sobs 
equal rights of inheritance ? 

A *—It tlio son who paid his father's debts has taken 
possession of the property, with the consent of his brother, 
he may be considered the owner of die whole. If he has 
paid the debts and taken possession of the property of his 
lather, without the consent of his brother, then the brother 
or His son has a right to recover one-half of the property oh 
payment of Iho amount of one-half of the debts discharged 
with in terest *—*AJtimeda bad, Ju ne 25 th f 1858. 

AnrciQEiras.—(I) Vyav. Kay. p. 181, 1. 5; (2) Mifc. Tyav. t 47, 
p. 2, L 13;— 

“Lot HO 113 divide equally both the effects and debts after (the 
demise of) their two parents.” (Colebrooke, Mifc. p. 263; Stokes 
H. U B. 381.) 

Remark.'—T he so ns divide the father’s property equally, and are 
subject to equal shares of his debts. If one of the eons has paid all 
debts, he will be justified in retaining, besides his own share, ns mack 
as covers what ho has expended in excessof his proper share of the debts. 


Q. 15 .— A died, leaving his widow Z?, ,1m sons, C and D 3 
and 0 J s wife & Which of these is his heir ? After the death 
of A j and while the property was still undivided, C died, 
lea yin g bo male issue. If; C had property? which of the 
abo vo-named persons would succeed to it after the death of 
CX If D had property, and, while the family was still un¬ 
divided, jD died, which of the two widows, B and E, would 




[^1^17.) SON BT BIOTH, LEGITIMATE, 

succeed to it? If A loft a house as tiliB common property 
of the family, which of the two widows! B mi E, would bo 
ou tit led to occupy ? A*s house was sold hj B without the 
consent of E t Ifl the sale valid ? 

A *—G and I> are the heirs of A; as Cdied while the family 
wag united in interests, the right of inheritance to the whole 
of the undivided property of the family will devolve on /X 

Ai^moiums.—(1) Hit, Yyav. t 55 s p, % t I (we Chap. I. Sec, % 
Q-4); (2) £ 55? p. 2 t L 10* (3) f. 40, p. 2*L 11; (4) Virauiitrodaya 
f IH p. 1, L 4; (5) Matin IX. 185 Chap. II. &$c, I, Q. 1)| (0) 

" Even a single individual may conclude a donation*.mortgage, or 
mlv of immovable property, daring a season of distress, r or the sake 
Ol the family, and especially for pious purposes.” (Oolobrooke, Kit. 
p- 257; Stokes, IL L + B. 376.) 

Remark.- The last passage is intended as an answer to the last of 
the series of questions proposed. 


Q* 16*—Are all the sons of a man equally entitled to 
inherit the immoveable property acquired by their father? 
and can they, after their fathers death, divide such property ? 

^,—Afl the sons of a man are equally entitled to inherit 
their fathers immoveable property, and they may divide it 
after his doath.—jPoofta, November bth 3 1851. 

Atmiojtirm,—(1) Mit. Vyav. f. 47, p, 2,1, 13'(*» Chap. IT, Sec, 
h Q- 14); (2) Yyav% May. p. 90,12. 


Q ■ 17*™/! died, leaving B a son, G the son of another 
son B , and E the widow of a third son F . How should the 
real property of A be divided among these three ? 

A .—The property should be divided equally between B 
and 0; E is entitled to a maintenance only. 

Suratj September 16 £A, 1846 . 

AntnoniriEs,—{1) Yyav. May, p. 94,1.1 :— 

“ I 11 wealth acquired by the grandfather, whether it consist of move¬ 
ables or immoveables, the equal participation of father a ad son is 
ordained.” (Borradaile, p. 67; Stokes, H, L. E. 51*) 








Bk, 
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1. -I Chap. I, Sec, 2, Q, 11). &cc infm, 


Kemark.—-A s to the ramintonance of the widow, tie& the Introduc¬ 
tion, 8ec. 10 ■ above, p 245; and Bk. II. In trod. Sec. 6 B, 


Q* ] 8.—A imn and his son were united in interests, The 
son died; and the question is, who should be considered 
his heir ? There are his father, mother, brother, wife, and 
son. 

A .—All have equal right to the deceased 7 s property. Tho 
ornaments which might have been given to the wife of tie 
deceased must, however, bo considered her exclusive pro¬ 
perty. 

Authorities,— ^) Hit. Yyav. t 55, p. 2, 1. 1; (2} Yyav. May. p, 51, 
h 4; (3) Mann IX. 185 {m Chap. II. Sec. 1, Q, 1). 

Remark.— The father being united succeeds according to the antho- - 
rities cited {set above, Bk. I Intro A j if the stm of the deceased wm 
separated. Otherwise the bom takes his father's place in anion with 
his grandfather. 


Q. 19.— A man bad two sons. Tie father divided his 
property between them, and reserved a portion for himself. 
Ho had afterwards a third son born to him. The father 
subsequently died. The question is, what portion of the 
property should bo given to the third son ? 

A. —ft appears that when the father was alive ho divided 
his property between his sons, and reserved a portion for 
himself. I.ho father may have acquired sonic more property 
after the division took place. All tho property which may 
thus have come into the possession of the father belongs to 
tlio son born after the division. Tho sous who separated 
enunot claim any portion of this property. The son born 
a-ftar the division will be entitled to it, and will bo also 
liable for such debts of the hither as ho may have contract¬ 
ed since the separation of his two sons. 

Poona, August 20th, 1 So 7. 
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Aiwiroflims.—(3) Tyaw May. p, 99 J 4 (m Auth. 2); (2*) Mit. 
Vyay. f 50, p. 2,1. 0 

“ A BOU born after a division shall alone take the paternal wealth, 
The terra * paternal 1 must be here interpreted 1 appertaining to both 
father and mother*(Colebrookc, MU. p* 281 j Stokes, H. L. B. $94.) 


SECTION 2,—ADOPTED SON. (a) 

<3- 1 A person adopted his sisters son's son, but became 
afterwards displeased with him. He made a will bequeath¬ 
ing his property to his adopted son and several brothers. 
Can ho distribute his property in this manner ? and is an 
adopted son liable to bis natural father's debt ? 

A .—No, A man has no right to distribute his property 
in the manner described in the question, when he has a 
legal heir in his adopted son* A son given in adoption ia 
not 'pospousi'blo for the debt of his natural father. 

Sadr A dal at, May 2bth, 1824. 

Autitoiuties.—( 1*) DattakamimamsaK p. 3f>, 1. 10 (see Chap, IT. 
See 2, Q* 3); (2#) Maim IX, 142 : — 

A given &mmmt never claim the family and estate of his natural 
father ; the funeral cake follows the family and estate ; but of liim, 
who has given away his son, the funeral oblation is extinct/ 1 (See 
Vy&v. Chap, IT, See. V* para* 22*) 

Rkhark*—A s to the will, see Book II, Chap, I. Sec. 2 t Q. 8, 
Bom ark; and above, p. 219, 


Q* 2 s —Can a man set aside an adoption duly solemnized ? 
A .—-It cannot be Bet aside without sufficient grounds. 
Poona, October 27 th f 1854* 

Authority.—*O att. Mira, p. 3(J, 1. lG(«ce Chap. II. See. 2, Q. 3). 


C4| An adopted son competing with ono begot tea takes one-fourth 
as much, Ayydvit Muppaudr v* Niladaklti et al T 1 M* IL 0. 11. 45. 
Adoption causes a complete severance from the family of birth* jShi~ 
viivds Aipjangdr v. Kuppan Aipjanydr, 1 M. E*C. E. 180; Navsammal 
v. Bttlardmdehhin, ibid , 420* 








Bxmaiik.—" Without sufficient grounds, 11 unless the son shows 
such physical or moral defects as would make tlie rules of disinhe¬ 
rit a nee applicable. 


Q, 3—A man adopted a son. The adoptive father after¬ 
wards died, leaving a widow. The adopted son wishes to 
have possession of the whole property of his adoptive father. 
What is the law on the point ? 

A. —The widow of the adoptive father should in tbe above 
ease be allowed a portion of the property, which; together 
with her “ Stridhana, ” will make up a share equal to that 
which the adoptive son recei ves, 

Sadr Adalaij June 25th, 1837. 

AumoKiTLEs.—fl) Yyav* May, p. 94,1. 8 (aea Chap. IL See. 1, Q- 
12) 1 (2) Mh, Vyav. f. 51, p. 1, L 7 (se& Chap. II. Sec. 1, Q. 2) 5 (3 s *) 
Batb Mint, p. 36, 1. 10;— 

** Ttierefore Manu says, *m adopted son, who possesses all the 
qualities (requisite for an heir), inherits (his adoptive fatheria estate), 
though he may have been adopted from another family (gens)/ * l 

Bemaeks.— 1. Th e adopted eon inherits his adoptive father's property- 

2, The passage quoted by the Sftstri, under Authority 2, prescribes 
that the mother should receiVQ a spu'b shareif after the father’s death 
the sons divide the estate. Where no division takes place, the mother 
receives a suitable mamtenaiuse only. 

3, The adoption by a widow, according to Mvv- Vyankatnlv v, 
JaijavantmUf (a) operates retrospectively, and relates back to the death 
of her husband. But the Hin&d Law does not allow this principle to 
be made a means of fraud. See next ease. 


Q . 4.™Cau a woman, having an adoptive son, let her 
laud by tho contract called u Barkat n (fr) without his con¬ 
sent ? 

A .—When a son is adopted he becomes the ownor of the 
property of his father. A woman therefore has no right to 


(a) t Bom. H. C. E> 191 A. C. J. 

(5) tf Partnership, ” a letting on terms of a division of the produce. 
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let her land by the contract called Sarkafcwithout his 
consent. Any contract entered into before tho adoption of 
an heir wiilj however, be valid*— Poona, June 26 th y 1845. 

AurnoHiTY,— 1 *Datfc. Mime p< 86, L 10 (see Chap, 11, Sec. % Q. 3). 

Remarks.™!. It must be presumed that the land, though called 
fl the widow's/* belonged originally to the Imab&nd. 

2 The adopted son is riot bound by an unauthorized alienation, (a) 
But ho is bound by one for a recognized necessity, (b) Ho is also 
bound by one made before Ms adoption to pay off a debt of the 
widow’s deceased husband, (c) The widow must be understood as 
occupying a place similar to that of a manager down to the time of 
the adoption. Whether before or after the adoption, (the adopted son 
being a minor,) the person contracting with her should satisfy him¬ 
self of the propriety of the transaction. Mam Dime Bhidtachargee 
v, Ishaneo Babw\ (d) Bajiukhi Debiu y. GahU Chandra Gkowdhry ; (c) 
C\ Colwm Co mar a Ymmtachella y. R. Bnnga&aivmy; (/) DalpaURuj 
v, Nauabhai ddl\ ig) The Collector of Madura v\ Mooioo Ramalirga; if) 
Banumdas v. Mvsst, Tarince; (t) and Ndthdjl y IIuH. {j) In the 
last case, a gift made by a widow, before adopting a son* was set 
aside in his favour, In the case of Gomndo Nath Roy v. Rdm Kmiay 
CJwWilhrif) (A) pn the other hand, cited in I. L. H. 2 Calc. 307, an 


(а) The Collector of Madura v. Moot too Ramalinga Satfwpatbj, 12 

M. I. A. at p. 443. 

(б) See Bamundoss Mooherjea v. Jt fusst, Tarinso, 7 M. I. A. at pp. 

178, 180,195,206. 

(c) Sutra Kh miagt et alv. Tatia, Hamnantmo et a\ Bom. II. C. P, 
J- F* for 1878 T p. 12L He takes the duties with the rights of a 
begotten eon. See Bamundoss Nookerjea y. Mitssi . Tarinee, 7 M. I, 
A. at pp* 178,180, J85, 'and Manikmulla v. Parhrftee, C. S. If A. R. 
for 1859, p. 515; Maharajah Juggernaut SaJmo v. Mu$sf. Mncfom 
Koonumr, Calc. W It. M C. ft.; Rdmhhat v. Lahhnan Ghmtdman, I 
L. R. 5 Bo. at p, 635, 

(d) 2 C. IV. R. 123 C. R. 

(e) 3 B. L. R. 57 P. C, 

(/) 8 M* L A. at p* 323. 

te| 2 Bom. H> 0. R. 306. 

(h) 12 M. I. A. 443. 

(i) 7 M. T. A. 160. 

(;) 8 Bom. H. C. R. 67 A. C, J\ 

(&) 34 C. W. Bi 183, 




alienation for value was upheld \ and in the later jutlginenfc (rt) it iff laid 
down that in no case can an estate, Tested in posse salon, be divested 
by the subsequent adoption of a son, who then claims as a collateral 
heir of the former owner. In Ifilcomul LahuH v, Jof.mdro Mohtin 
Lahmi (ij it was held that where a nephew of a deceased had., by 
fraud, prevented his widow from adopting, and had thus himself 
succeeded to the whole instead of the half of the estate left hy the 
widow of another uncle, tho subsequent adoption did nob relate back 
so as to divest the nephew of the moiety to which the adopted son if 
taken hi due time would have been co-heir with his cousin by adop¬ 
tion, Whether an adoption by one widow annulled a prior conveyance 
of her estate by another was a question sent back for trial in Bdbdji 
7- Apdji, (c) In a series of cases in C, S. I>. A. B. ibr 1866, pp. 
170 st}., an adopted sou who had long received rents under leases 
granted by his adoptive mother sought to enhance the rents incon¬ 
sistently with the leases- It was thought he could do this* but now 
probably his conduct would bo deemed a ratification. These cases 
differ from the case of ShiddhesJwar v. R<hnchaiidrardo l (cZ) as in the 
latter the adoptive mothers after the adopted son had attained bis 
maj ority h a d m o rtgaged t he os tate i n their own names - T h e adop ted 
sou promised bo his mothers to redeem the mortgage, and ho offer od 
no objection to the mortgagee's paying thein an annuity in accord* 
aneo with the mortgage ; bob it was buhl that there could be no 
ratification of what had not been done professedly on account of the 
principal, and that mere quiescence of the owner would not validate 
unauthorized dealings with his property. The mortgagee, it was 
eaidi if he had taken assignments of prior charges valid im against 
the adopted sou, might enforce them in another suit. 

In Hal Kasar v. Bai Gang a (c) the question was as to alienation by 
a father’s widow as guardian of a eon’s minor widow oF property of 
the latter* The transaction was set aside an account of the guar¬ 
dian's not having obtained a certificate of administration under Act 
XX of 1864; but m the sale had been made to pay debts reasonably 
incurred, its rescission was made conditional on the repayment by 
the younger widow of the purchase-money to the vendee. (&e 
further, Book II- Introd.) 


(a) Rally Prosormo Ghose v. Oocool GJmndre Miller t I. L. It, 2 
Cab $07. 

(fi) I* L, B 7 Cal. 178, 

(e) S. A No. IDO of 1877; Bom, H. C. F, J. F. for 1877, p/26£b 
(d) 1. L. R. 6 Born. 463. 

(a) 8 B. H. C- E 31 A* Q. Jf. 






3, For tlie conditions limiting a widows power to adopt in 
Bombay* see Rihnji vabxd ya^hjcoo v. Gharuorti Kow Jivtiji (ft) and 
Boot 'til, of this work treating of AUQFHQN. 


Q. 5,—The li older of an Inatii grant ad for the support 
of a temple, died? leaving an adopted son. Th| son and the 
widow of the holder disagreed and separated- The question 
therefore is whether the Inatn should in future be entered 
in the name of the adopted son or of the widow ? 

jj,_The Inara should bo entered in the name of the 

adopted son,— Ahmedmttjgur^ October 16t$ 1851. 

Authorities*—( 1) Datfc. Mira* p. 1, 1* 3 and 11 \ (2 s ) P- 36,1. 10 
(*& Chap. II. See. % Q. 3) j (3) Vyav, May. p. 104, I. 7 ; (4) p. 106, 
h 6; f$) p. 107,1. G ; (6) p. 102,1, 4 ; (7) p. 110, L G; (8) p. 108, h 3 P 

q, 6,—A deceased man. has left a daughter and an adopted 
son. Which of these has a right to inherit the property 
belonging to tho deceased ? 

A .—The daughter is entitled to one-eighth of the property. 
Tho expenses of her marriage should be defrayed from this 
share and tho rest of tho share made over to her. The- 
adopted son should receive the remaining seven-eighths of 
the March 1 4th } 1856. 

Authorities-—( 1) Vy.av< May* p. 102,1- 4 * (2) p. \ 10 , b 6; (3) Mib. 
Vvav' f. 51, p. 1. h 0 (m : Chap. I- Seo. 2, Q. 17h (4*) Datt. Him, 
p. 36, h 10 {see Chap. XI. Sec. 2. Q . 3). 

Q, 7,—A Brahman widow has adopted a son ; should he 
or she have tho management of her property during her 
lifetime ? 

A.™The adoptive mother's Stridh&na should remain in her 
possession. The adopted son should make a suitable provi¬ 
sion for the support of his mother, and tho mother should 
remain under the control (b) of her son, who sho uld hav e 

(&) Bom H. C. P. J< F. for 1882, p r 141. 

(£) Sw above, Introd. p. 254 sa 
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the management of all the moveable and immoveable pro 
perty.— Ahmednii<j{jwr } October I 7 th> 1845, 

AttinromY.—* Dafct. Mlm. p- 30, i 10 tse& Chap, II. Sec, 2. Q< 31 


Q* 8,—A woman after the death of her husband adopted 
a son, Can he claim the property of his (adoptive) father 
during the lifetime of his mother ? 

A *—YcSj he can claim his father’s, property, but not that 
of his mother,—Poona, November Irf, 1852. 

AiiTHcmniES,—(I) Mit. Vyav. f, 54, p.2,1. 15; (0 # ) Datt, Mim. p. 
3d, 1. 10 {see Chap, II, Sec. 2, Q, 3.) 

Q. 9.—A woman adopted a son, and agreed to put him 
in possession of his property. The woman afterwards refused 
to act up to her agreement. Can the adopted son ait© 
his adoptive mother for the possession of the property F 

A*~ Tho adoptive mother can be sued on the agreement, 
but she can still claim a maintenance, 

Poona? November hih } 1852. 

AuTnoBmES.—(1) Yiram, f, 121, p. 3, 1. 10; (2) p. 2, I, 14; (3*) 
Datfc* Mini. p, 36, L 10, (see Chap. IL 2, Q. 3)* 

Q> 10.“Can an adopted aon of a woman claim the pro¬ 
perty in her possession ? A part of tho property was ac¬ 
quired by her and the rest by her husband. 

A.—The portion of the property which was acquired by 
the woman is her ff Stridbaua,” of which she alone is the 
owner. The adopted son can claim a half of the property 
belonging to her husband. The other half must be left with 
the widow T . She is at liberty to enjoy the proceeds of the 
immoveable property, but not to mortgage or dispose of it. 
lluinagherry, February 20ih^ 1854* 

Autsohities.—( 1) Mit. Yyav. f. 51, p, 1, L 7; ( 2 ) l 60, p, 2, 1. 16 ; 
(3) f, 6b p. 1,1. 10 i (4) f. 61, p* % l,'|l (5) f, 60, p, 2,1.16:- 

(yajfiBYalkya.) r * What was given to a woman by tho father, the 
mother, the husband, or a brother, or received by her at the nuptial 
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' firaa, Or presented to her or her husband's mnrriiige to another Wdo, 
Or also any other (separate acquisition), is denominated a woman’s 

property.” , ..(Vijfi&nesvar&V And on account of the 

word '* aclyatn” (and the like) property which she may have acquired 
by inheritance, purchase, partition, seizure, or finding, are denomi¬ 
nated by Maim and tho rest, 1 wot mm’s property.’ (Colebrooke, Inh, 
p. 304; Stokes, H. L. B- 458. Translation revised according to note 
in 1st Edition of this work, q. v. See above, pp. Si S3 Ba.) 


Remark.—T he adopted son takes the whole of his adoptive father’s 
property. (See Chap. II Sec. 2, Q. 3.) .' 


Q, 11.—A woman lias adopted a son. 1 ., Site is possessed 
of some moveable and immoveable property, ,1s,she or her 
adopted, son the owner of the property ? • 

A.—When a son is adopted by a widow, ha becomes tho 
owner of her husband’s property. If ho should happen to 
be a minor, tho property should be taken care of by the 
widow, who is tho owner of her “ StrSdh&un" only. 
Ahmednuggtirj August 1 8tlt t 1849 . 

AUTHOTCHW.—(1) Datfc. Mini. f. 1, p. 1, 1. 3 and 11 ; (2) Vyav. May. 
p. 102,1. 10; fibp. l lO, 1.6j (4) p. 104,1. 7 ; (6) p- 105.1. 6; p. 107, 
16 ; (7) p, 103,1 7; (8*)Batt. MIm. pj 30. b 10 i^e Chap- II. Sec, 
S, Q. 3); (9*) Manu IX. 27 (see Chap. II. Sec, 1, Q. 1). 


Q 12.— A willow of the Mahar caste adopted a sou of 
her sister. Ho succeeded to the Watan of his adoptive 
father. His cousin has sued him for the recovery of the 
property. How should this case be decided ? 

A.—The sister’s sou adopted by tho widow is legally en¬ 
titled to the Watan of his adoptive father. The cousin 
therefore cannot disturb his possession. 

Ahmedituggur, April 12f h f 1856. 

AcTiroaiTT.—* Datt. MIm. p, 33,1. 10 {see Chap. II. Sec. 2, Q. 3). 


Q. 13.—A person having lost his first adopted son adopt¬ 
ed another, and the wife of the deceased adopted one also. 
How will the two adopted sous share tho family property V 
A .—Equally.— Tanna, June 12M, 1858. 








Auihokities.— (1) Mit. V y&v . f. 50, p 1, !■ 7 ( ass Ohap. II- Sec. 
4, Q. 2) ; (2) f. 50, p 2,1. 3. 

Reiuuk.— The adoption by the widow of the rlaceased son, ife was 
answered in one case (No. iffftS MSS), would hold good notwithstand¬ 
ing a pilot' adoption by her father-in-law- An adoption by her alone 
is to be preferred (No* I6t)0 MSB)* 


Q, 14 ,—A man adopted a son, but afterwards lie Imcl a 
Bon bora to him. He separated from bis adopted son, giving 
him a share of bis property. The man and his son subse¬ 
quently died, Tho widow of the son married another 
husband* Tho adopted son, and a “Put” widpw of the 
adoptive father, are the only persons who claim to be the 
heirs of the adoptive father. Which of these is the heir ? 

A .—The adopted Ron.— DkciTwdf^ Jtwiuai'y 185S). 

Aotiloiuties*—( d) Yyav, May, p* 134,1. 4 j (2*) Viram. f. 194, p. 2, 
1. 4 (|| Chap. IP Sac* $*, Q 14) ^ (3*) Datfc. Mlm. p. 36, 1.10 $&* 
Chap* 11. Sec. 2, Q, 3). 


q ]g ( —A 03 an first adopted a mn r and afterwards ho 
had a son bora to him. How will they share the man's 
property f 

A.—The adopted son is entitled to one-fourth of the share 
of the son,— Dharwai% Sepkmb&r 1 Oth f 1847. 

Authobecy,—'V yav. May, p 108, L 2 

** When a son has been adopted, if n. legitimate sen he afterward# 
born, the given sou shares a fourth part, 3 ’ ^Borradaile, p. 72 j Stokes, 
H; L. JB. 66.) 

KfiMjdk.—On the death of an intestate a contest arose between big 
adopted son and the adopted son of his natural son. The Court held 
that their rights were equal- Rayhoobanand Doss v. iSadlmchum 
Doss, (e) This would not be right on tho principle of an adopted 
sou fully representing his father in the absence of a natural eon, 
as that would give the adoptive grandson the whole share of his 
father, in competition with whom the father's adoptive brother would 
take only half a share* 


(«) I. L* E. 4 Cal. 4*5 
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Q, 16.—If a son is born to a man after lie has adopted 
ortQj what portion of his property should be given to the 
adopted son ? 

^"The property should he divided into five shares, one 
share should be given to the ad op tech and four to the be¬ 
gotten son *-—Sndr Adalatj July 2nd } 1858, 


A ut no Kiras.—( 1) Da It . Mfm. f. 21, p, 2, 1. 1; (2*) Yyav. May. 
p. 108, L 2. ( Se& the preceding question,} 


Q. 17^ A P&ttl adopted a son* afterwards a son was bom 
to him by a wife who had been married before he married 
her, Which of these will bo his heir ? If after he had 
adopted a son, a sou was born to him by his wife who was a 
virgin when he married her, which oi the two sons will be 
his heir ? 

d. 

A .—The son of her who was a virgin* when the Pfttil mar¬ 
ried her, lias a greater right than the adopted son, and the 
adopted son a greater right than he who was born of a twice 
married mother.— DIuiTioar^ December 3rd* 1858, 

AnTipsiuTrES.—(1) Mib. Yyav, f. 53, p- 2, 1- 0 j {2*} f, 55, p. i ( 1. 11 
(see Chap. It. See, 5, ft- 1); (8*) Yjav- Mdy. p. 108, L 2 {m Obap. 
II. Sec- 2, ft. 15) ; (4*J p. 112, L 2 fpe Chap, II. Sec. B> ft, 10). 

RmunKS.—1. If the aon bom after adoption was born from a P&b 
wife, lie would, in the higher castes, and except by custom in the 
lower also (being tinder the Hindi! Law considered illegitimate), be 
excluded. But as the illegitimate son of a Sftdra, he will, according 
to Authority 3, receive one-third of the property. But sec also Chap. 
II. Sec. 3, Q. 16, nnd Remarks on the samo question. 

2, I£ a, legitimate son be born after the adoption has taken place, 
the adopted son receives a fifth oft he deceased’s estate, according to 
the preceding question. According to tho Mib. Ch. I. Sec. XI. p. 
24, the adopted son tabes a fourth part. 

Q, 18 .—Aj an Agarv&h, had no children; but he brought 
up one, B } as hm foster son. iTs mistress had a son, 0, before 
she was kept by and C accompanied his mother when 
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she went to live in. it's hooafy and took A *s name* On the 
death of A , will B or C succeed to his property? 

A. — A *s foster sou, B, will be his heir. G ? the son of his 
mistress, will not be his heir merely because he went with 
his mother to live in A’s house, 

Ahmedimggttr^ September '0th 9 1846\ 

AuTimmES,—(I*) D&tt Mlm. p, SG, L 10 (see Chap, XL Sec. Sh 
Q, 3); (2*) Vyav. May, p, 102 f I, 2 ■— 

ff Here we must remark that with the exception of the eon given 
(all other} secondary sons are aetj aside in the Kali (or present) age,’* 
(Bbrradjpie* p. 60 ; Stokes, It. L, B. 58.) 

Itnji-UiK.— I) will inherit only if he was fur in ally adopted; BaAwtti- 
appet v, SMvalingappa,; (a) Nibnadhab Das v. fiUftvmmhhar Das et 
ah (b) 

Q* 19 ,— A Koli A ., had nephews, but they were separated 
from him. He had no son pf bis own, but ho brought up B f 
the son of a relation by a kept woman, either as a foster 
child, or as his adopted son (it is not known which). On 
the death of A, will his property pass to B y or to his 
nephews ? 

A .—If B was adopted by A } ho will be his heir, If B was 
not adopted, hut only brought up m a foster child by A t 
then his nephews, though separated from him, will inherit 
his property in preference to I?, 

Ahmeclnuggur f Febmiary 2]&i f 1846, 

AuTUoamEs—(1*) Datt. Mlm, p, 3t>, 1. 10 (see CLap, II. Sec. 2 , 
Q, 13); (2*) Vyav. May. p. 102,1. 2 (see Chap. IX. Sec. 2, Q. 18). 


Q , 20.— A, a SAdrajj died,, leaving first and second cousins, 
and also a boy, IK whom he had. either brought up as a 
foster child, or else bought, A> previous to his death, 
bequeathed a portion of his property to 13, Is B entitled to 


(a) B, H. C, P, j, h\ for 1873, p, 162. 

(4 3 B, L, E. 27, P. C. 








claim any further share* of the property besides that expressly 
bequeathed to h\th> and if so, how should the rest of the 
property be divided between B and A f s cousins ? 


it .—If B was adopted by A with all the forms required 
by the Slfctres, then be will succeed to the whole of the 
property left by his adoptive father. If he has not been so 
adopted* he can claim only so much property as may have 
been expressly assigned to him by the deceased A , and the 
rest of property will pass to his blood relations, 
AkmednugtjU}', January 17i.fi, 1848, 

Ai:xaonm.Gfli“(1) Yyav. May. p. 102, 1. '2 (see Chap. II. Sec. 2, 
Q* IB); (2) p. 159,1. 2; (3) p. 14% l 8; (4) p. 7,1. 8$ (5) Mit. Vyav. f. 
54 f p. 1,1.3 and 13; (6) f, 53 p p. 2, t. 6; (7). f. 54, p. 2, L 13; (8) f. 51, 
p. 1,1. 3; (9) f. 50, p, l, L 1; (10) Datt. Mim. p. 3G, L 10 (see Chap, 
U. Sec, 2, Q, 3), 

SECTION S + —ILLEGITIMATE SON, 

Q. L—Can a son of a Sidra's female slave be his heir ? 

A ,—The son of a female slave is the heir of a Sftrlm, 
Ahmednugijur, September 30th t 1846 . 

AiTTuonnr,—'*Mit. Yyav. f. 55, p, 1,1 11 :— 

" Even a son begotten by a Sddra on a female slave may take a share 
by the father's choice. Bat if the father be dead, the brethren should 
make him partaker of a moiety of a share ; and one who has no 
brothers, may inherit the whole property, in default of a daughter's 
son.* 1 (Colohtooke, Mit, p, 822 ; Stokes, II . L. B. 42C.) 

Remarks.—S ee Rahi v. Govind, (a) Narayanbharti v* Lavingbharti, (5) 
and. Inder un Valungypooly Tover % Ramam%omy> (c) 

2. The union of the aexoa amongst many of the wilder tribes and tlvs 
lower castes of India can be called marriage only by courtesy . The 
word implies a aat of relations which amongst them does not really 


(а) I. L, R. 1 Bora. 07 

(б) I L\ H. 2 Bom 140. 

(c) 13 M. I. A. l41j or | B. L. 11. 4 P, C, 
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Qxhh. Thus amongst the Khooda the so-called wife is bought from 
fer father and carried off by force, jit) Site can leave her husband 
when she will, her parent being then hound to repay her price. 
Amongst some classes in K&ngra a purchased widow is reckoned a 
**. wife ,J without further ceremony, (h) The custom of some castes in 
Giljar&fc allows the woman to leave the man and to form a connexion 
with another, subject or not to ratification by the caste. Mere 
incompatibility of temper is with several regarded as a ground for 
dissolution of the union, and in nearly all the lower castes the man 
may dismiss the woman at his pleasure with or without reason j the 
only restraint he feels arises from the necessary expense of a new 
wife. Parents and brothers habitually cncourago young wives to 
run away from their husbands to Induce the Utter to divorce them 
and so leave room for another sale. The Brailmanic law regards a 
marriage as really indissoluble, (c) though the erring wife may be 
divorced in the sehso of being disgraced and kept apart. It could 
not, therefore, treat with respect connexions m which there was no 
religious conjunction of sacra, no recognition of an indissoluble bond, 
no procreation of children to fulfil the sacrificial law. The British 
Courts give effect to nmnv unions as marriage which arc almost 
entirely wanting in the characteristics of what in England goes by 
that name, and even apply the provisions of the Penal Code to trans¬ 
gressions of a law which in itself never laid any strict obligations on 
the spouses. The relations of the sexes in British territory have 
thus been raised in some degree to a higher level amongst the lower 
castes, hut at the cost or penal inflictions, it may be feared in many 
instances in which the culprits were wholly unconscious of having 
committed any offence, (d) 

BandMyana makes mere sexual association a lawful union for 
Taisyas and Sibling ff for/ 1 he says, l * Taliyas and I^ildras are not 
particular about their wives” Shortly afterwards he says (i A female 
who has been bought for money is not a wife : she cannot assist at 
sacrifices offered to the gods or the manes, Easyappa has pro¬ 
nounced her a slave/ 1 —TransI, p, 207, (Sea above, pp 86, 274.) 


(rt) See Rowney, Wild Tribes of 3 udia, p, 103. 

(£) Bee Panj, Oust. Law, II. 184. 

(c) See above, p. 00, and below, Sec. 6 B, Infcrod. Benmrks. 

(d) See Mathura N<Hkm% Em NazMn, 1. L. E. 4 Bom. 545, 665, 
570 i Rowney, .rift p- 136, 139, 190, 204; Steele, Law of Castes, 32, 
33, 170, 171, 172, 173. Lord Penzance in Mor daunt v. Mordaimit 
L. II. 2 F, and D. at p. 126; Lush, L. J., in Uamey v Famde* L. 14. 
6 F> D. at p. 53 






illegitimate son. 



3. A illegitimate son was preferred to a widow and daughter 
inS«d« v. Btuzu and Genu. (a) (See below, tj- 12.) 


Q' 2,_Can an illegitimate son of a Brahman claim a 

sham from his legitimate brother? 

44 ---No: he'dainnot have any share. lie can only claim 
that, which his father may have expressly given to him, 
Ahmednuggui't February loth, 1851 . 

Ariuoxmrs.—(] ) Vyav. May. p. 99. 1. 1 (sea Auth. 3) ; (2) p. 98, 
1. 4; (,<?) Mit. Vyav. f. 55, p. 1,1. 15 

“From the mention of a Sfidra in this place (it follows that) the 
rson begotten by a man of a regenerate tribe on a female slave does 
not obtain a share, oven by the father’s choice, nor the whole estate 
after his demise.” (5) fColobvooko, Mit. p* 8tok.es, H. L. E. 12(J.) 
Beh abk..— Sue above, p- 263, 


Q. 3.—A Marwadlhas a son by a woman either kept or pur¬ 
chased as a slave. Can the woman or the son be his heir ? 

A .—If the Mar wadi is a Sfldra, his illegimate son will bo 
his lieir. If ho is not a Siidra, and if ho has not made a 
gift of his property to any one, the Sirk&r should take hia 
property after paying for his funeral rites and tlio mainten¬ 
ance of the woman. If the deceased' has made a gift of 
his property to either the son or the woman, it should be 
made over to her or him. 

Ahmednuggur, February 213rd, 1847. 

Authorities.— 41) Mib. Vyav. f. 55, p. 1, 1. 11 (sec Chtvp. It. bee. 
3, Q. 1); (2) | 37< p, 1, 1. 5 =~__ __ __ _ 

I. L. B.4 Bom. 37, S. C ; Bom. H.O.P. J. I 1 .1870, p- 509. 

(5) According to the Sanscrit text as given above, the translation 
« nor tho whole estate after his demise ” is not correct. It. ought to 
ba "nor haif a share, much less the whole. 

The English law of Glanville’s time allowed a father to give to an 
illegitimate eon a share of the patrimony which he could not give to 
a younger legitimate son without the consent of tho heir. (Sw, Gian 
ville, p, 141.) This arose from a preservation of the litoral direction 
of a test while the law to which it was collateral had changed. For 
an analogous process in the Hindft Law, see below, Q 8, 

48 n 
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** It is said by HabySyann that* hairless property goes to the king* 
deducting, however, a subsistence for the(feroa)es, (a) ns well as tho 
funeral charges, but the goods belonging to a venerable priest, lot 
Mm bestow on venerable priests. ” (Cole brook e, Hit. p. 3B5; Stoke a, 
H. L. B. 435.) 

(3) May. p, 236, L 61; (4) p, 98, L 6j (5) Mann IX. 155* 

Q t 4^Yvhen a deceased PardesM {&) has no nearer heir 
than a sou of his kept woman, can such a person bo hi b 
heir ? 

A, — Yes.—Poona, August IT th, 1847* 

AiJTaoiUTV.^^Mih Vyav. f. 55, p. 1, 1, 11 {sec Chap. IT# Sec. 3, 

Q 1). 

Re^aek.-— M Y es, 11 it the son is his own also, and if deceased 
belonged to the Sftdra caste* 


Q* 5.— A person permitted his illegitimate son to live in 
one of his houses. This person and his descendants occu¬ 
pied the house for several years. They repaired, improved, 
and divided it among themselves. Can the house he claim¬ 
ed hy the legitimate heirs of the original owner, and how 
many years 7 possession constitutes a prescriptive title ? 

A .—A man of the Sftdra caste having legitimate and 
illegitimate sons, can transfer liis real or personal property 
to the latter. The legitimate heirs cannot cancel such a trans¬ 
fer, The period necessary to constitute a prescriptive tit-le 
is not fixed in the Sasbras,— Alimednmjgur, May 26th? 1847* 

AuTHQiUTrEJi.r-(I) Hit, Yyav, f, 55, p< 1,1. 11 (*M Chap. II. Sec. 
3, Q, 1); (2) f. 55, p. 1, 13; (3) f. 11, p. 2,, L 11 and l 12, p. 2,1.14, 
Translated! Maon. H, L* 200 j (4) Vyav. May. p. S3, L 3 ; (5) p. 89, 1. 2. 

(a) According to Yij unties vara , if females’* here means il concubines 11 
(av&mddhS). If a pafoii wife survived, the property would not be 
heirlesa. 

( b ) 11 Pardeshf/; Parades! (lit. foreigner) ia used in tho Bokhan to 
denote any Hindd who has immigrated from some other part of India* 
especially from Hindustan, whatever bis caste may be. 
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El',MARKS.—1. A Sdilrft ctttmob transfer bis entire property to bis 
illegitimate children, if he baa legitimate sous. He can only give 
equal portions to the legitimate and illegitimate heirs. See however 
Book II. Chap. I. Sac. 2; above, p. 209. 

2. If the house which the illegitimate son had received was not 
more than a portion equal to the share of si legitimate son, the latter 
cannot recover it. If it was more, he would he able to recover it, but 
bo obliged to gi ve to the illegitimate son ono-third of the property or 
otic-half of a sou’s share, (a) Even amongst the higher castos, as the 
illegitimate son is entitled to maintenance, a grant to him by His 
lather for this purpose is valid against the legitimate sons. (6) (Sec 
the Inbred, p. 208.) 

3. According to the Mitdkshard, contrary to Yiijfmvalkya and 
H§rachi to which it refers, proprietary rights cannot be acquired by 
more occupancy, however long it may last, and though the owr 
may not remonstrate. But see now Act 15 of 1377, Keg. Y,. of 1827, 
and Book II- Introd., “ Will to effect a separation." 


q g_,_ig a c 0 ugin who performed the funeral ceremonies 

of his deceased relative, or a kept woman s son, who is a 
minor under the guardianship of his sister, his keii f 

A,_As the deceased was separate from bis relatives, and 

as he was of the SMra caste, his illegitimate son will bo 
heir. But as the illegitimate son is a minor under the pro¬ 
tection of his sister, she may have the charges of the property 
on his behalf .—Nuggur, Kovemler 1st, 1845. 

A ut mmlTY. —*Mit, Vyav. f. 55, p. I, 1- 11 (see Chap, H. Sec. 3, 


Q. 1). ____ 

Q t 7__A man Of the Mull caste left a son by a kept 

woman, and this son claims a share in certain land which is 
in possession of the deceased's nephew. Is the claim of the 
illegitimate son valid ? 

X—As it appears that the man lived separate from his 
brothers, tmd that his share is m the possession of his 
nephew, the illegitimate son can claim it* 

Nuggitr, September 12^ 1845. __ 


[a) Kesaree et ai v. Samardkm el ah 5 hT. W. I?. H, 94. 
(&) Raja Tarichai y. Zalim Singh , L. E. 4 I. A. lo9. 
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AimiouiTV 1 ^Alifc. Vyav* f, 55, p. 1, L II (a^e Chap. II. See, 3, Q. I)- 

lltmJRX'—li there be no legitimate sons, daughters or daughter's 
sons, the illegitimate son of a Sftdra succeeds, taking precedence of $ 
legitimate son’s daughter, (a) 


q, —A Mohatdr-widow of a man of tlio Mill casts, 
sued his leapt woman for a house belonging to her husband. 
The widow, while her husband was alive* lived separately 
from him for about 12 years. During all this time she was 
supported by her own labour. It is not said that her cha¬ 
racter was bad. The man 1ms two eons by the kept woman, 
Can the claim of the widow be allowed ? 

A.—The rnaida sons by the kept woman are his heirs. 
They should inherit the whole property, and grant a suitable 
maintenance to the widow.— Ahmctlmigyut, March 13th, 1848. 

Authobitt.-— # M ifc Vyav. fJ 55, p. 1, 1. 11 (sea Chap. IT, Sec, 3. 
Q. 1) 

RutlA&KS,— 1. A Mohattir-widow is a widow who had been married 
twice. 

2, For the preference of the -illegitimate) son to the widow, see 
p. 84 sa. 1 

q 9 —A man, deceased, of the Sidra caste, had two sons, 
one legitimate and the other illegitimate. The former died, 
leaving a widow. The deceased had a honso, and the ques¬ 
tion is, who shall inherit it ? 

A,—The daughter-in-law has a right to a maintenance 
only. The illegitimate son will inherit the property of his 
father.— Ahfhednitggur, October 30th, 1856, 

AirnioEtxiiis,—(1) MIL "Vyav. f. 55, p 1, L 11 Chap- I I- Sec, 
3 t Q, ijj (2) t 13, p. 1, l.AB; (3)Mitji Achfira, f. 12, p. 1,1.4;(4) Yyav t 
May. p. 184,1. 6* (b*) p. 136,1, 4 {ate Gimp. 1. Sec. % Q. 11), 

(ftj Saramti v. Momma* I. L. B. 2 All. 184. 

According to the law of the Lombards the legitimate sons excluded 
Illegitimates, but were compelled to provide them and their ow ii 
slaters with portions. 









Bemahk,—T he illegitimate sen of a Sflclra is entitled to half the 
share oi a logifcin *nte son, Dhodyela ct al v. Malanaih^ S. A, Ho. 243 of 
1873, (a) in Bombay ami Madras, (6) if there be a legitimate son, daugh¬ 
ter or grandson, Failing those, he may inherit the whole. Hit, Chap. 
1* See, 12, iph 1 88. See Sulit, y. Hari* (c) Gopal A r arhac v llum ifart t 
Qanwh {&) SctramUi v. Mama, (c) 


10.—A Sidra, A, who was possessed of an open piece 
oi ground suited for buildlog purposes, died, leaving two 
One of these, B y was a Intimate son, and the other, 
O y was either an illegitimate son, or else his foster-son. On 
the death of A, will the piece of ground belong to B alone, or 
will it belong to O'i If Q is entitled to a share of it, to 
what share is he entitled ? * 

A .—In the S Mm caste both legitimate and illegitimate 
sons succeed to their father’s immoveable property. Their 
father may divide it according to his pleasure, and assign 
what share he pleases to a foster-son. If tho property lias 
to be divided after the death of the father, then, according to 
the Sflstras, the illegitimate son will be entitled to one-third, 
and the legitim a to son to two-thirds of the whole property 
left by the father.— Ahmadnvrfgur y March 14 th } 1855. 

Autitoshv,—M it. Vyav. f. 55, p. 1, l 11 (me Chap. II. See. 3, 

Q 1 }* 

IU; harks.— 1. The father may give an equal share to hia illegitimate 
son if he likes. He could not give the bastard a greater portion than 
the other. (See above, p. 194; Mit Oh. I. Sec. XII. para. L) 

2. If 0 is a foster-son/ 1 and has not been formally adopted, he 
receives nothing. 


Q‘ 11*— A r a Tailor* died, leaving a legitimate son, B, 
and au illegitimate son, C. Are B and 0 entitled to equal 

(a • Bom H . 0, P, J. F. for 1874, p, 43. 

(b) 2 Str, H L. 70. 

(c) H. C. P, J. for 18/7,1 p. 34. 

(d) I. L. & 3 Bom. 273, 288. 

H L R. 2 All. 134. 







all ares of the moveable property and of tlm Watau of' A > or 
can 0 claim no share at all ? Ou the death of : B wil l 0 be 
the heir fco the Watan, or will it pass to the distant relatives 
of A1 Is B competent to will away on his dea th-bed the 
Watau to distant members of his family, to the prejudice 
of 0? 

A.—B is entitled to three-fourths of the property of A y 
and 0 to one-fourth. If B die, leavih^ neither a wiefow, 
nor a sons nor a daughter, bis "VVatan and other property 
will pass to C * If B and 0 have separated, then B is com¬ 
petent to transfer his property to his other, relations, instead 

of to C.—Akme&tmggur, December 13 th, 1847* 

\ * ■ , 4 \ 

Aijtiio&ituss,—( 1) Yyav. May* p. 83, L 3 ; (2) p, 9% h 1 (see Auth. 
4); (3) p. 198, L4; (4*) MU. Yyav. L 55, p. 1,1. 11 (see Cliap. IL Sec. 
3, Q. 1); (5) t 6S, p* %i 16:— 

i Property, except a wife and a son, maybe given without prejudice 
to (the interest of) the family. But the whole estate may not ho given 
if there is living issue, nor that which has boon promised to anybody ” 

EemaBX.—A ccording bo thoEemark to Q. 5, and the Answer to Q. 10, 
the illegitimate son would bo entitled to one-third of the whole estate. 
It Is, however, possible to interpret the expression M half a share/ 1 
which Tdji!avalkya uses in the passage bearing on this point (Autho¬ 
rity 4), in the sense also which has been given to it in the answer to Q. 
11. For Yijiianesvara, when discussing the allotment of a “fourth of a 
share’' fco a daughter of a person leaving sons, states that the pro¬ 
perty is to bo divided first into as many shares as there are daughters 
and sons. Then each daughter ih to receive a fourth of such a share, 
and lastly, the rest is again to be divided equally amongst the brothers. 
(8go Colebrooke, Inin p. 287.) If tins same principle is Followed in 
regard to the “half share” of an illegitimate son, he will, in case 
there is only one legitimate son living, receive a fourth of the whole 
estate. The same difficulty presents itself also in regard to the 
fourth share of an adopted son. {See Chapter IL Sec* U f Q. 15 
and 17.) 

Q. 12.—-A man of the SAdra caste died, leaving n widow 
and her son, and a kept woman and her son. The widow 
and the legitimate son of the man afterwards died, and the 
question is, whether the property of the deceased should 




be taken by a separated legitimate member o£ bis family, or 
by the illegitimate son? 


A —k woman who has not been married by the Lagoa" 
or u Patjv* ceremony, but is kept by a man as a concubine 
from her childhood, is called a “Das!/' and a son of a 
“ can inherit the property of his father when there is 

no legal widow, son, daughter, or daughters son. h) In the 
present case, the illegitimate son appears to be the nearest 
heir of the deceased. The separated legitimate member of 
his family cannot therefore claim his property- 

Poona, October 9th, 1857, 

AcTnoam.—Mit, "Vyav. f; 55, p. 1,1 11 («ee Chap* II. See, 3 > 
Q* lb 

Bematlk.—T he illegibinmfco son would inherit the whole estate of 
bis father according to the Mit&kahar& (set? Q, 8), even though a 
widow of the latter might be living, hat here the estate having 
descended to the two sons jointly (aee Q. 10), or to the legitimate 
son, subject to the illegitimate-s right to half a share, the Sitstri was 
not justified in treating the ease as if the father had died leaving 
only the illegitimate son. In Baka etalv Sadu, S. A. No. 7d of 
1876, there was a difference of opinion, as to whether legitimate and 
illegitimate sons could be coparceners. In appeal by Sadu it was 
bold that bo the illegitimate and his legitime# half-brother were 
coparceners. ( b ) In the same case it was admitted in argument that 
the widow was entitled only to mai ntenance. In Madras, Mr. EHis 
(2 Str. H. L. 66) thought that illegitimate sons of Sftdras might take 
equally with legitimate sons, but this docs not appear to bo the 
accepted rule even tboro {ibid. 70). Illegitimate sons by the lame 
mother inherit inter se as brothers, Mmjnubaiei at v- Uttar avid <\l, (o) 
and ego infra, Section 11, Q. 4, and probably, bat not quite certainly, 
from legitimate brothers dn the footing of ft joint family with rights 
of survivorship. (£e<j Sfceale, 186.) But little difference indeed wap afc 
ono time recognized between the legitimate and the illegitimate sons 
of S4dms. The Brahma Parana, quoted by fcho Yirainifcrodaya, Tr, 


(а) This is the doctrine of the D&ttaka Chandrikft, Sec. V. para. 
SL For the MitAksharfr, we below, Q, 18. 

(б) Sadit v. Baizo, I. L, H. 4 Bom . 37* 

(e) 2 M. K C. R. 196. 

t 
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p H 120, says that iS&dras are Incapable of having a pu (piitra) lb- the 
proper sense, as “ a slave male or female can have only slave offspring/* 
Mae above, Introduction, p, 82 hs, and Q. 2 and 8.) The subsidiary 
eons in the order of their prefers nee exclude those lower in the scale 
(Mit Ch. 1,8.11;; m.rada f y. II. Oh. XIII. ph 22 , 25,03, 49), In the 
answer to Q U above, the Sfostri assumes that they may form a united 
family. On the other band, Macuaghteri, I ILL. 18, seems to rank 
the illegitimate as a coheir only with a daughter's son, though ho 
recognises lib right to a half share, where there are legitimate sous. 
In Bengal it has been said by Mit tor, J r , hi Nam in- Dkam v. liithhal 
that only the son of a S6dia by Ins (tin married) female slave 
has any right of inheritance, and the Mit&kshafi, Ob- I. Sec. 12, is 
cited in support of this doctrine. A hept woman is for this purpose 
however regarded as a slave- liatt. Mimftm, S. 4, pL 76; Sfceele, 
X) 0*41; 0 Sfcr. IIL. 68,) In the case of Raid v. Govind t \h) the 
position of the illegitimate son is learnedly discussed, but not with 
reference to this particular question. 

Q t 13.—A Sfidra, who held a PAtilki Wateri, died. Ho 
had a daughter by his u Lagua ,J wife, and a son by his kept 
woman. Which of these is the heir ? 

A *—The property of the deceased should bo divided 
between the daughter and the illegitimate son in the propor¬ 
tion of two-thirds to the daughter, and one-third to the son. 

Poona, September Mli, 1852 . 

Aimronmr-—Mit- Yyav. t 5o, p- 1, h II Clmp, II. Soc 3, 
<}. I; Stokes, H* b- lb p- 426), 

Q. T4.—A Rfrjput brought a woman into his house, It 
is not known whether she was legally n&rried to him or not, 
either by way ofLagna” or u Pit*” She has two sons 
and a daughter. The Rajput and she quarrelled; the conse¬ 
quence of which was that she was allowed to live separately 
from him^ he continuing to support hor. He subsequently 
brought another woman into his house. It cannot be ascer¬ 
tained whether this woman either was married to him or not. 




(a) L L. R, 1 CaL I, Si 
\b) I. L. R* 1 Bom. 27* 
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Ho had three sons and a daughter by this woman* Some 
people say that up to the time of his deaths he expressed his 
will that the property should bo given to one of the sons of 
the first woman, bat the others affirm that his last wish waa 
to give the whole property to all the sons of the second 
woman. Who should be considered the heir in such a 
case ? 

A ,*—Two slave women of the Sftdra caste have equal 
rights* and when both of them have sons* the property should 
he equally divided among the sous and mothers. If the 
woman first kept by the deceased was, together with her 
sons* dismissed by him owing to suspicion regarding her 
character, she cannot claim any share of the property* The 
second woman and her sons should be treated as heirs. 
Akmedmtggurj February 21 ^, 1847 * 

Authorities■ -— {1) Hit. Yyav, f* 55, p. 1, L It ($00 Chap, II. Sec. 3, 
Q, 11 * m t 5* p'* I, U h (3) f. SI, p. 1, l 3 and 7; (4*) Yiramitrodaya, 
f. 172, p. | l| 13 

“ But when the father divides Ms estate during his life-time, he 
ought not to give a greater share to one of his sons, nor should he 
disinherit any one of them without sufficient reason,” {See the 
Commentary below, Book II. Chap. I, Sec. 2, Q. 5-} 

UF+atAKitB,—1, The two kept women themselves have no right to 
inherit from the deceased, hut can only claim maintenance. See Q. 4. 

2. Their sons inherit equally after the father’s death, but only in 
case ho was See Q. 1 and 2. 

3* There is no passage in the taw books which proves that a 
concubine’s sons lose their rights on account of their mother having 
connexion with other men than their father after their birth. 

4, In. case the deceased was a ^Mra, he had no right so to bestow 
his property as to exclude any of his sons from the inheritance, if 
they were not disabled to inherit by ** physical or moral defects. 11 
Auth, 4. See also Ch. YI. 


Q, 15,—A Sfitlra has a grandson* the son of his legiti¬ 
mate son. He has also an illegitimate son* The Sftdra, 
when he was alive* bestowed a bouse and fiome other pro- 
49 u 
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party on the illegitimate son. Should this bo considered a 
legal gift ? 


A A father may allow his illegitimate son a share equal 
to that which lie assigns to his legitimate son. If the parti¬ 
tion takes place after the father^ death, the illegitimate son 
can claim only one-half of that which the legitimate son re¬ 
ceives, This is the established rule of the Stfstra, The ille¬ 
gitimate son therefore should be allowed to enjoy whatever 
his father may have bestowed upon him, 

Khandesh s September 24th, 3852 . 


Aathojuty.—H it, Yyav. f. £3, p. l,L 11 (m Chap. II. Sec. 3, Q.l). 

Bemark. I lie gift will, however, be valid only if the illegitimate 
son has not received more than the legitimate son’s child did. 

Q, 16, A Ffttjl adopted a son. Afterwards a son was 
born to him by a wife who had been married before ho mar¬ 
ried her. Wftjjph of these will bo his heir f If after he had 
adopted a son, a son was bom to him by Ills wife who was 
a virgin when he married her., which of the two sons will be 
his heir ? 


A,—The son of her who was a virgin when the Patil 
married her, has a greater right than the adopted son, and 
the adopted son a greater right than ho who was born of a 
twice-married mother.— Dharwar, December Srd, 1858. 

Authohities.-(I) Hit, Vyav. f. 53, p. %l 6; (2*) f. 55, p. 1. 1. 11 
(bm Chap, II, Sec. 3 S Q. I); (3*) Vyav. May, p. 108, I. 2 \m Chap 
II- Sec. % Q. 15); (4*) p. 112, L 2 


liotn this text of Vasislitha : When a son has been adopted* if a 
legitimate son be afterwards born, the gi ven son takes a fourth part 
(of a share).” Borraddle, p. 76 ; Stokes, H. L. B, 66, 


Remarks.—I, If the deceased was a Stidra T his son begotten on a 
Punarbiid (twice-married woman) will, according to the Hindu Law, 
inherit one-hall ofa son's share (sm Aiith. 2% since a second marriage 
is mill, and the offspring consequently illegitimate, according to the 
SfUtrag. Mann, V. 162, sa y S is a second husband allowed to a 

virtuous womfui. She must not “oven pronounce the name of 
another man, 111 ibid, 157. According toMann IX, 65, “ Hor is the 
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marring a of a widow even named in the laws.” To the same effect 
are the passages in the General Notes L and YL That a remarriage 
is nob allowed by the Mib&skliara is stated by Colebrcoke, 2 Strange, 
E* L. 399; and Strong himself pronounces against its legality, 
I Strange, H. L, 242, The Nimayasindbu quoted beneath (Gh. II. 
See, 8, Q. 0) declares that the remarriage of a once-married woman 
ia not allowed. The Yirainitrodaya quotes the Adipuranto the effect, 
that the remarriage of a woman once married is along with tho killing 
of kitie, the partition with specific deductions, and the niyoga, dis¬ 
allowed in tho present (Kuliyuga) age, (a) 


But that remarriages, though disapproved, were practised at the 
time of tho composition of Manu’s Code, is plain from Mann IX. 
175,176, A woman thus associating with a second husband is dis¬ 
tinguished by Y&jiitwalkya (I. 68) from the svedrini who deserts her 
husband and cohabits adnltorously with another man. The son of 
the twice-married woman was indeed under the older law assigned a 
place in the scale of sons above that of the adopted sou (|pja. H. 
129 sa, cited In Hit. Oh. I. See. 11, pi. I), but re-marriage having 
become illegal amongst the higher castes, tho illegitimacy of tho 
offspring followed, until legislation restored tho widow’s capacity. 
Amongst the lower castes the remarriage of widows and divorced 
wives has always boon common. The Sftstri, in answer to Q. 37 of 
Sec. 4, has even said that the S&sfcras sanction a pub marriage. This 
is contradicted in the next answer, but caste custom might itself ho 
regarded as approved by the SS&sbras according to the often repeated 
formula (Mann VIII. 41), and ou this ground probably it has been 
recognised in most cases, as may be seen in Sec. 6 u below. In Cb. IY. n. 
See, 4, there b a case in which the Sfiabri pronounces a woman’s 
son, by her first marriage, hair to the property which she had inhe¬ 
rited from her second husband. Tho children by a pat mar rin go 
are generally regarded as legitimate, where the marriage is allowed 
(See Steele’s Law of Caste, 169. See also Mann V. 162,157; IX 175, 
176; General note at the end of translation of Haim, I. and YI.) 

2. By Act XV. of 1856, the son of tt Punarbiul is legitimized by 
tho sanction given to the second marriage of his mother. The 
offspring of an adulterous Intercourse even amongst SAdras has 
no right of inheritance. See Batti Farid Nayuda el al v. Batti 
Bang "™ N<uj%&v ei al (b) and the case of Rain v. Govind (c) in which 


{a) Tr. p. 61. 

( 1 ) 4M,E C. IL 204. 

(c) I. L. B. 1 Bom. 97. 
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m}m is frilly discussed- sm also Viramtitld Udayana v, Singa- 
t&v&Ui (a ); see too Nar ay an BhartM v. Laving BharihL (b) The game 
amm however show blia b tho illegitimate son is in all easel entitled 
to maintenance. Mor has the offspring o£ an incestuous iiitarcourse 
between a fathar-mdaw and daughter-in-law any rights of inherit¬ 
ance. ( 0 ) 

3, inegltraiafce sons am born to a infra after he has adopted a 
boh, the adopted eon inherits a fourth of a smris share on the demise 
of the father (Auth, 3), 

Q* 17 ,—A deceased person has some relations who arc? 
separate in interest. Ho has also a daughter by his ff Lagna >J> 
wife, and a son by his ** P6t” wife. Who will be the heir 
of tho deceased ? 

A ,—The relations, whose interests are separate, have no 
title whatever. Tho daughter and the son should be allow¬ 
ed equal shares of tho property,- Dharwar, 1846, 

Authority^M it. Vyav. f- 55, p. 1,1. 11 {jee.Chap. II* Sec. 3, Q. 1), 

Remarks,—!. According to the Hindu law, apart from oustomary 
exceptions, the son of aPunarbhff (remarried widow) is illegitimate, 
and consequently inherits, if thorn bo living legitim a be mm of his 
father, half a share. Sm KUy&ynim in Sinriti CkaudrM, Ch. V. 
p. 10* 2 Str. H. X, 68, 70 j Cobb* Dig* Bk. Y* Text 174, 

2. Regarding tho legalisation of widow's remarriages, see Q, 16 

3, Children by p&fc are equally legitimate with those by marriage, 
according to Col, Briggs, Steele 169. See infra, Ch. II, Sec, 8, Q. 6. 

Q, 18.““A man married a woman, whohad been previously 
married, and by her had a son. At his death, can the son 
of such a wife inherit his immoveable property? 

A.—If a man died leaving neither son nor daughter by 
tho wife whom he married as a virgin, nor the son of such a 
daughter, tho son of tho previously married wife will succeed 
to his immoveable property.- Dharwar, July 2 6th, 1850, 


(a) L X, R. 1 Mad. 306. 

(2j) L X. II, 2 Bora, 140. 

(c) 4 M. H. C. R, 204, supra t 
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Authority Mifc. Yy&v* f, 56, p. 1, 1* 11 Chap* II* Sec. S, Q. 1). 

Remarks,'— 1. This stamps him as illegitimate in the opinion of 
the feULri; and B&lambhKta, commenting on M3t, Ch, It., Sec. 1, 
p. 28, speaks of twice-married women and others not considered aa 
wives espoused in law M wedlock, 

2* According to the Hindu Law, the son being illegitimate, will 
succeed only in case the deceased was a Sftdra, See 2 Str, E\ 
Li 65, 68, 

8 - Regarding the legalization of the marriage of a Hindft widow, 
see Act XV- of 1856* Bee also Q, 16* 


SECTION 4. 

GRANDSONS,—LEGITIMATE, NATURAL OR 
ADOPTED* 

Q, A man’s son died, leaving a son. The man him¬ 
self also died afterw^ps, leaving a widow* The question is, 
■whether the widow or the grandson is the heiv ? If the widow 
is the heir, another question is, whether she can dispose of 
tho property daring the lifetime ot her grandson 

yL*—A grandson has.an unquestionable right to the pro¬ 
perty of the grandfather* This right is termed in law the 
ff Apratibaudha dayaP As there is a grandson, the widow 
cannot claim the property of her husband, and she has no 
right to sell it.— Surat) Jmw 5f4, 1857* 

Authorities.—( 1) Mifc* Vyav. f. 44, p, 2 f 1. ,Ui 

15 The wealth of the Father or of the paternal grandfather becomes 
the property of his sons or of his grandsons, in right of their being 
his sons or grandsons: and that is au inheritance not liable to obstruct 
tion* ,> (Colebrooke, Kit, p* 242 * Stokes, II- L, B* 865,) 

(2) Mifc. Vyav. f* 50, p. 1,1. 7* 

Q. 2*—A father-in'law caused his daughter-in-law to 
adopt a son, and afterwards he died* Who' should be'con- 
siderBd the heir of the deceased, the adopted grandson or 
the widow ? 

A .—The adopted grandson .—Taniiaj l^ovembrr 15/4,1851 * 
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Anxitomms,—(1) Hit, Yjav, f, 50, p, 1,1. 7 *— 

For the ownership of father and son is the saine In land, which was 
acquired by the grandfather, or in a corrody, or in chattels (which 
belonged to him}:* (ColebrooEve, Mii, p. 277; Stokes, H, L. B. 391.) 

(2) Hit, Yyav, f. 53, p. 2,1. (3) Mann IX. 141. 

Eemark.—A groat-grandson in tho male lino precedes a daughter 1 6 
son, QooraogQlnndo y. llmrccmadkah, (c) 


SECTION 5. 

ILLEGITIMATE SONS 1 SONS, 

Q* I ■’—A man of tho SMra ettsio has a daughter, a sepa¬ 
rated nephew, and a grandson, who is son of his illegitimate 
son. Which of these is the heir ? 

A.—Tho daughter will have ono-half, and tho other half 
should be given to tho illegitimate grandson. Tho separated 
nephew is not entitled to anything at all, 

AhmGdrmggurj September 1 ] th } 1849 . 

AnTiMRims-““(l) Mifc. Yyar. f. J$ p, 1, L 11 (^ Ohap. II. Sec. 
3, Q. 1); ($?) f. 44, p. 2,1. 13 {See Chap. IL See. 4, Q, 1). 

Remark.—T he grandson inherits the hall of a share to which his 
father was entitled. 


SECTION 6—WIDOW. [b) 

A —41A ERIE D AS A VIRGIN. 

Q* !■'—A man, who used to receive from Government an 
allowance called w Toda Gras," died without issue. He has 
left a widow. Should the allowance bo paid to her as it was 

(a) L Marsh, 393- 

(b) I. he femriti Chanel rikft* Ch. Xll. para. 31, relying on a passage 
of Sank ha (see Mya-Eh&ga, Ch, XL Sec, % para, 15), places the 
widow of a reunited coparcener after the brother, father, and mother, 
Tho Yj’av. May. Gh. IV. Sec. 9, p, 24, adopts tho same construction, 
but in this case it follows Madan in giving fco the mother precedence 
over tho father. These rules seeni to be arbitrary, BrUmspati 
(Smriti Chan, Ch. XII, S. 5, para. 38), quoted on tho same subject, 
places the widow nest after the children. 
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paid to tor husband ? Can she claim any property in addi¬ 
tion to the Palin or Stndhan which she may hare received 
at the time of her marriage '{ 

A—- When the deceased in an is a separated member of a 
familyand 'when he has left no children,, his widow will be 
the heir to his property* IE she has received any Strtdhaim 
or Pal hi on the occasion of her marriage, it cannot be con¬ 
sidered a part of her husband's property* It is a separate 
and peculiar property, and its possession can form no obstacle 
to any right of receiving a share in her husband's property* 

Surat, February 2$th } 1848 . 

Aouobities—( 1) Vyav. May, p, 134,1. 4 {see Auth* 2); (2*) Mit, 
Yyav* f, 55, p. % 1. 1 {see Chap, I. Bee. 2, Q, 4)* 

RSBUtiK.—See Prcmjivtantlass v. DevkuvLXrbai f ( a ) and the Introduc¬ 
tion, Sec. 3 33 (4), and Sec, 11, pp* 88, 299, 295* 

As to payment of debts to the widow empowered or directed to 
adopt, see Bamundass v. Taring and far the case of a 

widow, the real heir, and another person holding a certificate oE 
administration, aco Pur shot am v. Ramhlml. (c) 

That a. widow represents the estate as between her successors 
and strangers, see the ltd rod, p. 95, and Nand Riivdir v. Radha 
Krnri. (t?) 

A money decree having been obtained against a man and executed 
against his widow as his representative, it was held that after the 
widow’s death the daughter could not recover the property sold in 
execution from the purchaser, (e) 

The presumptive heir cannot maintain a shit for a declaration of 
his right* See (hmii&d Singh v. Wahari Lall Singly (/) where it is 


{a) 1 Bom* H* C- ll. 130 

(b) 7M. LA, 159, 

(c) 8 Bom. H, C* E. 152, A, C, J. 

(d) L L. 11. 1 Ail* 282, 

(*0 Hari Yydian&I hay anna r. Mili a hh i Amm a l f I. L, E 5 Mad* 5, 
referring to The General Manager of the Rdj Durhlmnga v. Maharaja 
Coomar MamaprU Singh, 14M; 1* A. (105and Xshani Ghuntfor Mliter v. 
Bahsh Ali SomlagWi Marsh, B. 614. In a note to the report reference 
is made to Zaiem Itog v* Dal Shahec t ib. 167. 
t £/) L L, It, 8 Cal 12, 
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said tljat the Specific Relief Act (L of 1817) § 42 } makes no 
difference, as it refers only to vested rights. 

A widow’s refusal to adopt* according to her husband’s directions, 
is no ground of forfeiture of her rights of inheritance. lima mmdwri 
Dabce v Sourobrnw Dabce t L L, R. 7 Calc, 288, 

In Gujavafch caste custom in some cases gives the mother prece¬ 
dence over the widow, as can gr, in the eases in Borr. C, Rules, MS. 
Bk G, Sheets 42, 50. See above, Introd, p, 167. 

Careful provision is made by the rules of most of the castes in 
G-ujorAth for securing at marriage the Pallu of the bride, whether 
consisting of gifts from her Own family or from her husband. 

As to a family custom of excluding childless widows from inherit¬ 
ance differing from the general custom of the country, seoRwmc Lai 
Bhmij et til v. Punish Muntioe, 3 Mori. Dig, 1SS* and note 2* (a) 

Q, 2.—Four brothers became separate. The youngest 
of them was a minor. The oldest brother therefore took 
charge of the minor's share. The minor subsequently died, 
leaving a widow. Can she claim her husbands share ? The 
minor has passed an agreement to the eldest brother that he 
(the eldest brother) should take charge of his, the minor's, 
share, whenever ho should live separate from him. Does this 
operate in any way against the right of the widow ? 

A.—The share of the minor was set apart, and his widow 
is therefore entitled to it. The minor must be considered 
as separated, though ho chose to live with his eldest brother, 

Dharwat} August 28 th, 1855. 

Authorities, —(1) Vyav. May, p. 134, 1. 4 (#eo Anth. 2); 56* 

p. 2,1.1 (sec Ch. I. See* 2, Q, 4). 

Heuurk.—A wife Is, under tho Hindu Law, in a subordinate sense, 
a co-owner with her husband; he cannot alienate his property or dis¬ 
pose of it by will In such a wholesale manner as to deprive her of 
maintenance. Held therefore where a husband* in his lifetime* 
made a gift of his entire estate, leaving hia widow Without main¬ 
tenance, that the donee took and held such estate subject to her 
maintenance. (6) 

(a) With this may be compared the privilege allowed to the noble 
class in Germany of making special laws by a family compact, 

(h) Jamna y. Machul Sahee^ I. L, R. 2 All. 315. Se& also Narbada* 
bair. Makadeo Narayani L L. B. 6 Boro* 93. Comp, above* p. 208. 
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Q , 3,—A woman's husband and father-in-law are dead* 
She has possession of their property. Should her right of 
i uhe r itanee bo r e cog n ized ? 


it-— 'Yt'$,~-Dhiwwar, 1845, 


Autixoritt. —*Mit. Vyav. f. 55, p- % h 1 Ch» L Sec. 2, Q- 4)< 

Remark-—T he widow inherits muler the text quoted above, only in 
case her father-in-law died before her husband. Regarding the other 
alternative* tfsfCh, II. Sec. 14; and Introd. p, 125 ss. 


Q m 4*—A man died. His property is in the possession of 
another man. The deceased has left a widow and a daughter. 
The former 1ms filed a suit for the recovery of the property, 
omitting the name of tho latter. Can she alone claim the 
property ? 

A,—The widow has the right to the property of her hus* 
band. She can therefore claim it on her own account, omit¬ 
ting the name of her daughter.— Suf&U 1853* 

Authorities.—( l) Vyav, May. p* 134, L 4; (2) Mit. Vyav. f. 55, 
p. 2,1, i (see Oh. I. Sec. 2, Q. 4). 


Q. 5.—A man, named Bhagavltnd&s Dovakar, separated 
frbm his brother. He received his share of the landed pro¬ 
perty, and had his name registered in the records of Gov¬ 
ernment as tho owner of it* On his death, his wife, named 
Amrita, got her namo registered in the records of (govern¬ 
ment ns the owner of the land. She then leased 8| Big&s 
of land to her nephew, Khuskal Eaghun&tha. Ho accord* 
iugly obtained possession of the land. He subsequently set 
up a claim to tho land, alleging that it was in his possession 
because he was the nephew of BhagavAnd&s. The widow, 
AmritA, wishes to recover the land from her nephew. Can 
she do so? 

A *~The widow of the deceased BhagavAndas has a right 
50 u 





HEIRS M DIVIDED EASILY 


to the laticL Her i 
recover it from him 


>hew cannot claim it, Atorita 
Broach^ Sejitembw 8 th 9 1855, 


AuTKoam.—Mib. Vyav. f.55, p, 2,1. 11iff Ch. L Sec, 2, Q. 4). 


Q. fi.—There were four brothers, They divided their 
ancestral property among them* and separated. Afterwards 
one of the brothers died. His property passed into the 
hands of his widow, A brother of the deceased has tiled a 
suit against the widow-, and wishes to impose the following 
conditions upon her:—That she should not dispose of or 
waste the property in her possession, and that if she desires 
to have a maintenance settled upon her, she should give 
up all her property in consideration of an allowance. YYhnt 
are the rules of the Silstra on the subject ? 

A .—If the brothers had not separated, the widow would 
have been entitled to a maintenance only. The husband of 
the widow having separated, before his death, from his 
brother who has filed the suit against the widow, his widow 
is the heir. The brother cannot claim the right of inherit- * 
uuce. The widow cannot dispose of her immoveable pro¬ 
perty unless she be placed under a great necessity, 
Mutnagherry, January llth, 1848, 

AtTHOKmES,— (1) Vyzw, May, p. 136, L 4 ■ (2J p- 135, 1, 2 

" As for this text of KAtyAyana i —After the death of the husband, 
the widow, preserving (the honor) of the family, ^ha.11 obtain the 
share of her husband so long as she lives; but she has no property 
(therein to the extent of) gift, mortgage, or sale ; it is a prohibition 
of a gift of money, or the like, to the Yandi, ( a) Oh&ram* (&) and the 
like (swindlers), Bab a gift for religious objects (not visible, &<?* the 
attainment of spiritual beueiita) and mortgage, or the liko, suitable 
{i.e. with a view) to thoao objects, may bo even made/ 1 (Borjradailc 
p 101 j Stokes, H. L. B. 84), 

(3*) MIL Vyav. t 55, p. 2,1. 1 (eec Gin I, Sec, 2, Q, 4). 

Remakes,—% Introd, p. 299, A Hindu widow must, if she can, 


(fit) A Vandi is a wandering minstrel (Bhata), 
(b) Oh&rana, a juggler ^Kolambi). 







pay a debt of her deceased husband even though barred by limitation. 
She itf justified in aliening part of theestate for this purpose: B'lhala 
Nairn w Farhliu Hatf: (a) A widow's needless alienation will subsist 
d u li ng her oivn li fe. Fmgdas v . Hariktshmi , {h) 

At Allahabad it lias lately been said that a widow’s power of alien¬ 
ation for spiritual purposes is limited to those by which her husband, 
as distinguished from herself, will benefit- (e) For this reference 
is made to Th,t> OolUctor of Masulipatam v> Cavaly Ve-n.eoAa Narrain- 
app&h. (rf) In Bombay her right, though limited, is not so narrowly 
restricted by the Yyav. Mayfikha, Chap. IY. Sec. VII1. para. 4; and 
tha Courts have allowed her a reasonable liberty of disposal for pious 
objects. ,(e) 

In Kamenhioar Fershad v. lltm Ltafwdur Singh (/) the Judicial 
Committee say the principle laid down in JInnoamctn Pernaud v, Mi. 
Babooeo Mmiraji is applicable to—<n, alienations by a widow of her 
estate of inheritance A, transactions in which a father, in deroga¬ 
tion of the rights of his son, under the Mit. law has tnado an alien 
atiou of ancestral family estate. 

Q* 7.—Two persons, A and B f inherited a house in equal 
shares from a common relation. .4 then mortgaged his share 
of the house., and died. After his death, B redeemed the 
mortgage, and transferred the whole house to his creditor, 
as security for a debt, After some time, B paid off this 
debt, and regained possession of the lion so. 0 > the widow 
of A, then demanded her husbands share of the house from 
B> who objected to give it up, bn the ground that he had 
paid off the debt with which A had left the house, and on 
the ground that 0 had for many years lived separate from 
her husband /L 0 lias made over her share of the house to a 
person, in consideration of money advanced by him for her 
support. She has no male issue. Is she, under these cir¬ 
cumstances, entitled to recover a half of the house from B ? 


{a) I. Ij. K. 2 Bom. t>7. 

( h } 1. h, H. I AIL f)G3. 

(c) Pamu Bat y, Jai Narain, I, L. R. 4 All. 432. 
[&) S M. ti A. 520. 

(e) See above, lutrod. pp. 99, 300. 

(/) l L. % 0 Cal. 8*3 ; S, C P L. R. 8 L A, 8 ; 
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If KIES IN DIVIDED FAMILY, [BK, 

&, — C J s husband was possessed of one-half of the Itonso 
which he mortgaged. When B redeemed d/s half of the 
house* 0 di<3 not object to his doing so. Her present claim, 
therefore, is inadmissible. IF her conduct is good* and ii 
she was abandoned by her husband* and if she is desirous 
ef recovering her husband's share of the house, sho must 
pay to B whatever he has paid on account of the half; of the 
house* with interest* According to the SSstras* C has no 
right to make over the half of the house* oven for her own 
maintenance, without paying her husband's debts* (a) C ,J s 
right of inheritance cannot bo set aside during her lifetime, 
even though B may have performed the funeral rites of the 
deceased 4 * — Ahmedriuggur, July Wi> 1817. 

ATrrnofttms.—[1] Hit. Vyav. f. 20, p. 1, L 2; (2) £ 30, p. 2, l, 11 ; 
(3) f. 45, p. 1,1. 5 i (4) f. 55, p* 2, 1, 1 (sea Chap, I. Sec* 2, Q, 4); 
(5) l 55, p. 2* L 8; (0) f, 69, p. 1, h 15 ; (7) t 12, p. 2,1.14; (8} f. 20, 

p*2, L 11:- 

« Hg who takes the inheritance must be made to pay the debts (of 
the person from whom he inherits).'' (Stokes, H* L R, 56.) (5J 

(0) Tyav. May. p 183,1. 8. 

Rem auks.— 1. If thft house wne divided* the widow inherits her bus* 
hand* a a bare, See Auth ori ty 4. 

{a) So in Lakshnan v* SatyabUmMi, L h. E. 2 Bom, 499, per Sir 
M> R. West rap p* 0. J, 

(Jj Sec supra. In trod. p, 252; and £wfrct t Bk, II. Introd. Sec, 7 A. 

1 a (2). By the II til Articfe of Magna Charts, the widow’s dower was 
freed from chargoability for the husband’s debts, the payment ol 
which out of his estate is further postponed to the maintenance of 
minor children according to the Father’s condition, and to the fulfil¬ 
ment of the service or terms qq which the property was held by the 
deceased. The dower was looked on as secured by a contract prior to 
the debts, giving to the widow an independent interest ill the bus* 
band’s lands* Under the Mahomedau Law the doweress ranks pari 
passu, it is said, with other creditors; see Mir Makar All v. Amdm* 

2 Ben, L, R. 007, and Musst* Bebs* Bachun v. Sheikh Hamid Ilossein, 
14 M> I. A* 377- Sho has not a special lion constituting an interest in 
immoveable property; Maliabuhi v* Aminat Bom* H*C, P. J. F, far 
1873, p. 34. A Jewess claiming under a deed was preferred to sub¬ 
sequent creditors in Sookhlal v. Mu&st- Uaheemet, 2 Borr, R* 687, 









% Her silence, at the time when her brother-in-law paid off the 
mortgage, does not affect her rights, according to the Mit&ksharA 


3. She wilUiave to refund the money which her brother-indaw 
paid* 

Q, 8*—An Initadfir died without male issue, Is the 
Inftmdand which he held con tin uable to his widow, accord¬ 
ing to the Hind ft Law ? I£ a Hindi! should die, without a 
sou, leaving descendants only through his daughter, wall 
his private property fall to them, or to his other relations, 
or to his widow ? Are the rules on these subjects applic¬ 
able to a! 1 castes ? 

A.—If a man dies without male issue, and if he is not 
a member of an undivided or reunited family, his faithful 
wife becomes his heir* The property of a deceased person 
will fall first bo the widow, and whoa there is no widow, to 
the deceased's daughter* The widow has a preferable claim 
to all other relatives. These rules are applicable to all 
castes of the Hindis.— Poona , (October 6th, 1849* 

Authorities,—( 1) Yyay. May. p. 134,1* 4 {s&e Auth. 2); (2*) Mit, 
Yyav. F 55, p 2,1. 1 (aft* Chap, I, Sec* 2, Q. 4). 

Rejiajiks.—T here are no special rules about Iniindand in the 
Hindi Law Books. The Privy Council, in Eodhrav Hanmani v. 
Narfilnffrav, (a) hold that Inilm villages granted to a man and life 
male heirs are not distinguishable, according to fcho law or the 
Southern Marat ha Country, from ordinary ancestral estate, and are 
divisible amongst the grantee's heirs. See below, See. 13, Q* 10, as 
to the construction of giants. The same was held as to a dc&gafc 
watan in Kddapd v. Adrashyapd, (b) and that a vritti or hereditary 
office is generally partible, see Steele, L, C* p. 41* * 

2. The iimmdar in relation to the tenants of the property inny 
occupy the position ol'a complete proprietor, or of a mere alienee of 
the land ta.v, or of a grantee of a lordship over mir&sdftrs holding 
rights of permanent occupancy subject only to reasonable rates or 
rents. And in different parts of his manor ho may have different 
rights under the same grantor prescriptive title, owing to the exist- 

(a) 6 M. L A* 420, 

{*} 11 A, No* 30 of 1874; Bom. H* C. I\ J. F. for 1875, page 182, 

1 





once of rights (as to hold at an invariable rent) known or presumed 
to have been prior in origin to his own, (a) 


8, The Yatundar Joshi (astrologer holding an hereditary office) of 
a village may recover damages from an intruder who usurps his 
1 unctions and takes his foes. This is so even though the fees bo not 
precisely fixed in amount, provided only that some reasonable fees 
must be paid by those entitled fco the Joshi’e ministrations. (6) The 
presumption is that Hi Vatandar Joshi is entitled to officiate in the 
case of any particular family \ hub though, damages ma 3 r bo awarded for 
an intrusion an injunction will not he granted snoli as to prevent a 
family from using the services of a rival functionary. The position oi 

village priest or astrologer being thus recognised as one of public 
interest to the Hindu community, the holder of it can of Course be 
constrained if necessary to perform the duties ol it when properly 
called ou. In the ease of religious or charitable trusts, too, any 
devotees or beneficiaries may take proceedings for enforcing the 
duties resting on the incumbent or the trustees, subject to the con* 
sent of the Advocate General or his substitute (usually tko Collector 
of the district) under Sec, 539 of the Code of Civil Procedure, (o) 

4. In A tii'ft hi KliooU a- v, J.okenatJi Khcotia, (df) it was apparently 
held by the Deputy Commissioner that a religious grant made by a 
former MaMraju of Chhoia Nagpore could be resumed at will by his 
successor in the exercise of a royal or quasi-royal authority. The 1 
resumption of giants by native rulers was very common,, as Sir T* 
Mu nro shows; (e) though not of religious grants in Western India, (/) 
i lie decree of the Deputy Commissioner, however, was reversed by 
tho High; Court of Calcutta on the ground that impartibility of the 


(o)I>rataprM Gujar v. Bayaji Ntmaji,L L. R. 3 Com. U% referring 
to Lahhmn v. Ganpatmv, Special Appeal Ho. 344 of 1870, and 
Vishnubhat v. Bxbaji, B, H. C. P. J. 1877, p. 14ft, (At p, 142 of the 
Report the last case is twice mentioned by mistake for the former.) 
See also fflr*k6tOm Keshavdds v. luthj&n ttayji , J, L, R. 3 Bom, 348. 

(5) VitMl Krishna JqvHy, Anmil Ilmndiander, 11 Rom. R C. R. G, 
quoting Stiardmhhatv. Sitaram Gmesh, 6 Born. H, C. B, 250, A, C. J. ; 
Baja zudad Slavappa v, KriskwbhaU l L R. 3 Bom. 232. 

(e) See Badhabai v. Chimnaji, I. L. R. 3 hom, 27, 

(d) I. L. R. 7 Cal. 461. 

(e) Sir T. Muoro, by Sir A. Arbuthhot, vol. I, p. 152, I5k 

(/) Tke Collector ofThana v. Bari SMtmam, I L. li. G Bom. 546; 
Elph. Hiat. cf lud. Bk. II, Ck. II. p. 76, 78 (3rd ed.) 





m did not make it in6lkmb|^ &s to grants of land in perpetuity, (S^o 
In trod, pp. m, 185, W2.) 


Q* 9.™ A man of the Bnr4d caste {$) had received a 
house as n mortgage, before his death, hie lived separate 
from hi a lather, Should the house be made over to his 
widow or his father ? 

A , —Whatever was gained by the man without making 
use of his father's property will pass to his widow. If the 
father and his sons are not separate, then the common pro¬ 
perty will pass into the hands of the father, 

Alm&dnuggiu', August 21s/, 1848. 

Authorities,—( 1) Vyay, May, p , 134,1 4 and & (me Audi. 4); 
(2) p. 136,1. 4 ; (3?) p. 153, 1, 2 («* Chap. I. Sec. % Q, 1) j <4*) Hit. 
Yyav, f, [u% p. 2, L 1 (see Chap. I. See. 2* Q. 4), 

Kkmakk.—R egarding the deihiition of Separately acquired pro¬ 
perty/ me Partition, Book II. 


Q- 10,—Has the father or the widow of a deceased person 
a preferable title to succeed to his property f 

A *—If the deceased lived separately from his. father, ins 
widow is his heir; but if he had not separated, his father 
will succeed,— Foona % June 1846. 

AimTOiUTr.-**Mifc. Yyav. f, 53, p. % l 1 (meChnp. I. See 2, Q.4), 

Bemark,—!B ut the wife inherits, also, property which the deceased 
rnay have acquired separately. See the preceding question, 

Q ■ 11*—Two brothers separated. One of thorn and his 
son, after separation, died. Does the property of the deceas¬ 
ed pass by right to his daughter-in-law or the surviving 
brother ? If it goes to the latter, can the former have a 
claim to maintenance ? 

A* Should the daughter-in-law be a woman of g*ood 
character she will succeed to her husband's, and consequent- 


let) The Bmuds are basket-makers. 








1 y to her fathor-iu-law^s, estate. If she be not a woman of 
good character, her father-in-law’s brother takes the whole 
property of his deceased brother, aud gives his daughter- 
in-law a reasonable sum for maintenance. 

Ahmedintijgurs September 7th } 1848. 

AcTOomiEa — (1*) Hit, Yyav, f. 55, p, 2 f L 1 (sea Chap. L See. i!, 
Q. 4)> (2) Yyav. May. p. I31-, h 4 {km A nth. 1); (3) p |^/L 2; 
(4) p. 134,1. 6 i (5) p. 137,1. 3 ; (6) p, 130, 1. 7 ; (7*) p, 133, 1. 7 r— 

. . . . by reason of this tost of J£i\tyfiyana ;—Lot the widow 

succeed to her husband's estate provided she be chaste ; and in de¬ 
fault of her, the daughter inherits, if unmarried.” 

** Among the married ones, when some ate possessed of (other 
wealth) and others &ro destitute of any, these (last) oven will obtain 
the estate).” (Bormdailo, p. 103; Stokes, IT. L, B, 80). 

daughter-hi-law will inherit only if her Father-in-law 
died before her husband* If she bo unchaste, her issue nest inherit 
in her stead, and on feature of issue, the father-in daw’s brother. See 
belo w* Bk. L Ch. YL See. 3, 

Q, 12.—Two uterine brothers lived as an undivided 
family. One of them died, leaving a widow. Afterwards 
the other also died, leaving a widow. Can both these 
widows inherit the property of their respective husbands ? 

A .—As the property was acquired by the ancestors of the 
deceased men, and as the family was undivided* the widows 
can inherit tho shares of the property belonging to their re¬ 
spective husbands.— Surat > March 31s/, 1845. 

Authority not quoted, 

Rhhauk*—T he widow of the broth or who died last inherits ; the 
other has a claim to maintenance. See the next Question, and the 
Authorities there quoted. 

Q * 18.—Two brothers are either united or separated in 
interests. When one of them or both die, will their widows 
be entitled to their property ? 

A.—If the family was united in interests, the property of 
a deceased broth or falls to the surviving brother. Upon 




V 


40 



widow---m a reted as vmorN* 


the death of the latter his Wife becomes his heir- The wife 
of the ono who died first is only entitled to a maintenance. 
If the brothers were separated before their death, their 
wives inherit the property of their respective husbands. 


Twin a , Dec &t n her 11 ih* 1S58. 


ArmoKmr.s.—(1) Mit* Vpw, f 55, p 2, L 1 (see Chap. f. Seo* 2» 
Q. i; (2) Vyav. May. p, 136, 1. 4 (m Chap. L See. 2, Q. 11). 


Q. 14 . —Two Hindu brothers lived together. The elder 
of them died, leaving a widow. The younger also died, 
leaving a widow. The question is whether the widow of the 
brother who died first or the widow of him who died after¬ 
wards should bo considered the heir ? 

The widow of the younger brother is a minor, and there 
are her sister-in-law and mother; which of these will be her 
guardian ? 

A—Tho widow of the last deceased brother Is the heir. 
The mother has the right to be the guardian of the widow of 
the younger brother, who is a minor. 

Surat, October 2 2nd, 1857 * 

AuTKOMTiES.—fl) Mit. Yyay. f. 55, p. % 1.1 (sec Chap. I* Soc- 2, 
Q» 4) ; (2) f, 12, p. 1, 1. 4; (3*) Yframitrodaya, f . 194, p, 2, 1. 4:— 

“And thus hT&rnda says t— After the death of the husband (tins 
nearest relation be long mg to) las family has power over Ids childless 
wife; such a person is competent to appoint her (to a kinsman), to 
protect and support her. If the husband's family is extinct, no male, 
no supporter lias; been left, aucl no Sapindn relations (of the husband) 
remain, in that case (the nearest relation) belonging to the widow’s 
father’s family has power over hot.' 5 

IIKtf.VRK.—According to the passage quoted under Aufch. 3, it would 
seem that the sister-in-law, as belonging to the family of the widow's 
husband, has a bettor right to the guardianship than the widow’s 
mother* 


Q, 15*—- A man died, and loft two sons. The eldor of 
these died, anil left a widow* Afterwards the younger 
brother also died, and left a widow. The two brothers had 






T m!list's IN DIVIDED rAJIILY. 

teon trodividod. They have left do childrsn. Which of 
the two widows inherits fcho ancestral property ? 

A ,—The two widows have equal rights to the property, 
because they stand in equal relationship to the original head 
of the family (their father-in-law),— Surat, June IS ih, 1852, 

AoriiouiTies,—(1) Yv»v. May. p. 13-1,1. 4 {sen Anfcli. 4); (2) p- 140, 
1. 1, (3*) p, 130, I, 4 (see Chup. I. Sec. 2, Q. 11); (4*) Mifc. Vyav. t. 
£5, p 2, L 1 (sea Chap- I, See. 2, Q. 4). 

Reua.bks.~-As the family is undivided, the young®? brother iiihorits 
his eltier brother *b share* and at his death his widow is his heir* The 
elder brother's widow has only a claim to maintenance. 

Q> ]G.—A person diod, leaving certain moveablo and 
immoveable property, His widow and brother claim to be 
his heirs* Who should receive the certificate of heirship ? 

A* —If the deceased was a separated member of the family, 
his widow is entitled to a certificate of heirship. If he was 
not separated, his widow has not a right of inheritance. (a) 

Itutnagirif 1847 * 

AiJxnoaiTJCES.— (! # ) Mit. Yyav* £ 55, p* 2, L I (see Chap. I Seo. 2, 
Q f 4); (2*) Yyav. May, p. 136* 1. 4 (dig Chap. I, Sec, % Q, 11). 


Qi 17.—Two brothers lived separately in the house, 
which was purchased in their names with the money of their 
father* One of the brothers died. The question is, whether 
the deceased's share should be given to his father, brother, 
or widow ? 

A-—The house was bought with the father^ money. Th® 
transaction was concluded in the names of his two sons* 
The deed of sale mentions their names- They lived m the 
house separately. This circumstance shows that they are 
separated brothers. The question does not state that they 

(a) A childless Hindu widow who has succeeded to her deceased 
husband's separate shave of a Mahal, and is recorded as a cosharer, 
is entitled under Act. XIX, of 1873 to a perfect partition of her share* 
Jlmnna Knar v, Chain Sukk t L L. R. 8 AH, 400, 












were [an] divided in in teres ts, nor that; the father had given 
them the house in gift. From this omission it may bo 
inferred that the brothers were separated. The portion of 
the house which belonged to each of tho separated brothers, 
becomes, on his death, the property of his wife. 

Surai } Jan na ry 2 thft, 1855, 

AuTHORixr.^Mit Yyav. f, 55, p. 2,1, 1 (zee Chap. I. Sec. 2, Q. 4). 

Remark-—T he passage quoted refers only to the right of the widoir 
to inherit, in ease her husband has separated from the family. 


Q* 18 *—A man died } leaving two wives* The elder wife 
died leaving ono son, and the younger died leaving two 
sous. The son of the elder wife had separated from the 
other two. The two uterine brothers died, Tho elder of 
these has left a widow. Besides this widow there is tho 
separated half-brother. The question is, which of them is 
the heir of the last deceased brother ? 

A .—Tho sister-in-law of the deceased, having lived with 
him as a member of an undivided family, is his heir. 

Bharvmr, August 17 fh, 1854. 

The following is tho Genealogical Table showing tin* 
family spoken of in tho question :™ 



Sister-in-law. 


AoTtfOBttm.—(1) Hit- Yyav. f. 5S* p. 2,h 1 (aia Chap. I, Sec- % Q. 
4)'; (2*) Yyav. Mfiy, p. 136,1* 2 Chap. I, Seo. 2, Q. S). 



















Krmai 5L~—If, oF the two undivided uterine brothers, tho married, 
one dies flittt, lii» b^feer will inherit from him {*** A nth. 2) ; and 
after liil death the half-brother will sipesed. The widow will then, 
be entitled to claim maintenance) only. If the married brother died 
Inst., his widow inherit y from him. 


Q t 19*—A man, his wife, his son, and his son's wife lived 
together as an undivided family, The man died first, 
and his death was followed by that of his son* Can the 
son's wife claim from her mother-in-law a half of the family 
property as her share f 

A*—If the family is undivided, the mother-in-law becomes 
the heir of her deceased soo, and in such a ease the posses¬ 
sion of the property by the mother-in-law need not ho dis¬ 
turbed. If the family is divided, the daugh ter-in-law is the 
heir .—Poonaj February oik, 185S, 

ATiTnoRiTiEs.—(1) Mit. Vyav. f. 50, p> 1, 1. 7 ; (£*) f- 55, p. 2 5 1. 1 
{see Chap* I Sec. 2, Q* 4). 

lie mark. —If the father diod before his ^on, the daughters lidaw is 
the legal heir, since her husband inherited from his father, and she is, 
on failure of issue, the nearest heir to her husband. If, on the con¬ 
trary, the son died before his father, the mother-in-law inherits the 
family property from the hitter. See tfye next question. The prefer¬ 
ence of the mother to the widow by M caste-laws has beau noticed 
above, Q. 1. 


Q t 20,—A man diod, leaving a widows subsequently his 
son also died, leaving a widow. The daughter-mdaw sued 
her mother-in-law for the ancestral property. Can she do 
so f 

A .—-In default of male issue, a tuanV widow is his heir. 
The daughter-in-law 3 therefore, lias rightly sued her mother- 
in-law.— Tanna, February 1 4th } 1852* 

Authorities,—( 1) Mit. Yyav. f. 50, p. 1, L 7; (2*)i 55, p- 2, \, 1 
(me Chap. I, Bed. % Q. 4); (3) Viramitrodnya, t TA p. 2,1. 4 {sea 
Auth. 2); (4*) Maun, IX. 185 (see Chap. Ib Sec* 1, Q- 1). 
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WIDOW—MARRIED AS YIROIN, 


Q* 23.—A man died without issue, leaving a widow and 
mother- The deceased's property consists of an ancestral 
house. It is in the occupation of the widow and the mother. 
Are both heirs ? or if only oue ? which of them is heir of tho 
deceased ? 


A .— If the deceased was separate and had received his 
share of the family property, his widow inherits his properly. 
If the deceased was not separate, both Ids mother mid 
widow are his heirs. If the wife conducts herself virtuously, 
supports and serves her mother-in-law, she will have the 
hotter right of tho two to inherit the property; but if tho 
wife does not boliavo in this manner, tho right of the mother 
will bo superior.— Ahmedabad, 8'pt$mb<jr 12lh ? 3 853. 

AtfTiioitrrrEs.—-(1) Yy&v. May. p. 184,1. ff ; — 
tl Let the widow succeed to her husband's wealth, provided she be 
chastf3. 1J (Berradalle, p, 100 j Stokes, !L L, B. 84.) 

(2) Vyav. May. p. 13G, L ? ; (3) p, 130, L 4 (see Chap, I. Sec. % 

Q 11) 


Remarks.— 1. If the deceased was separate, the widow is his heir. 

2. If he was undivided, and male raembem oi the family are alive, 
yhc can only claim maintenance. 

3, The mother has in cither case only a claim to mu-mbcmtncQ. 


Q . 22.—A widow adopted a son, who died after his mar¬ 
riage. The questions are : Who will be his heir, his 
adoptive mother or his widow ? Which of the two can adopt 
a son ? and if each of them adopt a son, how shall the 
property be divided between the sons ? 

A.—The deceased, though adopted by tho widow, became 
heT of her husband. On his death his widow is the last 
heir. She, therefore, has tho right to adopt a son, and her 
adopted son can perform the funeral rites for his mother, 
as well as for his grandmother. The mother-in-law, there¬ 
fore, cannot, unless there is a good reason for it, adopt a son, 
Sadr Adalat , April 12ft, 1850, 



<SL 

[isi£*i»CFM(,s.6i,$.24. 

Awno$$m.~~$*) Mann, IX, HI (see Au$u 2} ; |$|) Daifc, Mim. 
p. 36, L 10 {see Chap. II. See. 2, Q, 3) ; [E*) Mib. Yyav. t 55, 
p, 2, L 1 (sae Chap, I. Soa 2, Q. 4), 

Q. 23,—There are a daughter-in-law and her mother-in- 
law* The husband of the former died* and the question is, 
who should collect the debts duo to him ? 

It is enjoined in the Sintra that the property of a 
person who died without issue, and who had declared him¬ 
self separate from the other members of the family, goes to 
the widow, and that the property of a person who died with¬ 
out issue, but had not declared himself separate, goes to his 
mother. In the case under reference the debt should be re* 
covered by the mother-in-law. 

llutnagiri, October 14/A, 1847. 

Authorities,—(1) Yyav. May. p. 136 L 4 (see Chap. L Sec* 2, 

Q. 11) \ (2) Mit Yyav. f, 51, p. 2, 1. 5; (3*) f. 55, p. 2, 1, 1 [m 
Chap. I. Sec* % Q. 4); (4) Manu, IX. 217. 

Bemabk.—T he widow of the last deceased member of an undivided 
family inherits, in preference to tho widows of all pre-deceased mem¬ 
bers. (See Questions 18,19 and 24.) 

Q, 24,—A man died, leaving a widow and mother. The 
widow is a minor of about eight years. The mother declared 
herself to bo the heir, and took charge of the banking 
business of the deceased. The question is, whether the 
mother or the widow has right to the man's property ? 

A >—When a man has separated from other members of 
his family, his wife alone has a right to inherit his property 
after his death. As, however, the deceased had not sepa¬ 
rated from his parents, his mother has rightly assumed the 
possession of his property. On the death of tho mother-in- 
law, her daughter-in-law will succeed her as heir. 

AKmedabad > March 26 tk 3 1850. 

A riTHOmms.— (I) Yyav May, p, 95, L 5; (2*J MU. Yyav, f, 55, 
p, 2, 1. 1 Chap. L Sec, 2, Q. 4) ; (3) Vdrarn. £, 194, p. 2, L 4 (sg# 
Chap, 11, Sec. 6 a, Q, 14). 
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wn?0¥ —MAEEIED AS VIRGIN, 


3ta&Utx.— The deceased person’s wife inherits. But as she is a 
minor, she will be under the guardianship of her mother-in-law, if 
the latter is a fit person, and if no male blood relatives of the hus¬ 
band are living. {See Act Ho. XX* of 1864; Act fX. of 1861*} 


Q . 25.—A man of l.-lio Gnvall (milkman) caste left at his 
death some money to be recovered from a debtor* His 
mother obtained a decree, and attached some property 
belonging to tlie debtor. There is a widow of the deceased, 
who, though a " Lagoa" wife, did not live with Iter husband 
during bis life-time* The mother-in-law on this ground 
contends that her daughter-iu-law lias no right to the pro¬ 
perty of the deceased. What is the law on this point ? 


A *—'If the daughter-in-law, though living in her mother's 
house, has ’maintained her good character, and is of a proper 
age, she can recover the debt. If slio has a bad character, 
or has married another husband, she cannot claim any 
property of her husband,— -Sholapoor, March 27 th r 1854, 


Authorities *—(1) Vy n v * May, p. 134, 1. 4 (see Anfch, 4); (2) p, 134, 
1, 6 {see Chap* II. Sec, (>a t Q. 21) ; (3*) p, 137, 1. 7 (see Chap, 1L 
Sec* 6a, Q. 11)? (4) Mit, Vyav, f. 55, p* % 1. 1 (see Chap* L See, 2, 

Q. 4). 


Q, 26*—A inau died, leaving a widow, a son, and a 
daughter-iu-law, They ad lived as an undivided family ; 
afterwards th e so n di e d. The right of i nh eri tan c o is con test- 
ed between the mother and the daughter-in-law- The ques¬ 
tion is, which of these is the heir ? 

A*—According to the 5Astra a tnan/s son and widow have 
a right equally to share his property. If the son is dead, his 
wife lias a right to inherit her husband's sham of his father's 
property* The mother*] n-law has no right to it. If the 
father's property has not been divided between his widow 
and son, the daughter-in-law cannot claim her share. If, 
however, she pleases her mother-in-law and induces her to 
assent to a division of her property, she may obtain a share. 




If the daughter-in-law cannot please and induce her mother- 
in-law to consent to a division* and if the mother-in-law 
withholds her consent* the da.ugh ter-in-law cannot get her 
share* The mother-in-law will, however* be bound in such 
a case to maintain her daughter-in-law. On the death of 
the mother-indaw the daughter-in daw will inherit her pro- 
per ky.—Ahmedabadf October 21 sf* 1845, 

AvxiioRmes.—-(1) fVyav. May, p, 136, l- 7; (2) Mifc. Vyav, f 55, 
p. l (m Chap. I- Sec- % Q. 4), 

RiafiM,—it mother receives a share other husbands property only 
if either there are several sons* ami these divide after the fathers 
death, or if a son assigns some of his father's property to his mother 
instead of giving her maintenance. Neither the one nor the other 
condition seems to exist in this case. The mother has, therefore, after 
her son's death, only a right to maintenance. The daughter-in-law 
on the other hand, inherits her husband's property. 


Q. 27*—When a man dies aft or the death of his son* will 
the man’s or his son’s widow be bis heir ? 

A .—The father’s widow iy the heir* Her daughter-in-law 
is entitled to a maintenance only, 

Khandesh, Sepiem her 7fh t 1858* 

Authorities.—( 1) Yyav. May, p, 134, l. 4 feee Auth. 3; (2) p- 
136, I, 4 Chap, I. Sec. 2, Q, 11); $*) Alit. Vyav. f. || p. % 1. 1 
($ee Cliap- I. Sea 2, Q, 4), 


Q. 28.—A mofcher-in4aw and her daughter-in-law live 
together as a family united in interests. They possess some 
ancestral property. The question is, how the women should 
share it ? 

A—Each of the women should take a half of the property. 
If the property was acquired by the husband of the mother- 
in-law, she must be considered his heir* and entitled to all 
his property. In this case the daughter-in-law can claim 
a maintenance only from her, 

Sadr AJalat, September lVh ? 1852- 





Authobitiv —Mifc. Vjlv. f- 55, p. 2, L 1 (f# Chap-1. See. 2, Q, 4)* 


RiiHAEX.^iOjei, widow whoso husband died last 1 b the lawFul owner 
of tho property. Tho other is entitled to maintenance only. As to the 
Sasfcri’s opinion that the daughter-in-law is entitled to namtonanoe ? seo 
the lotrocl. pp. 246, 248. 


Q. 21).—A man died, Leaving a widow and mother* The 
quest ion is, which of these is the heir ? 

A—If the widow is a chaste woman, she is the legal hoir 
of her husband. If her character is not good, she will bo 
entitled to maintenance only*— Surat, November 7 th> 1845. 

AutBOEimti—-Mit&ksJmrft, F. 55, p* 2,1.1 (sec Chap. T* Seo, 2 t Q, 4). 


Q, 30.—A man died. His young wife is under the pro¬ 
tection of her father. A separated uncle and cousin of tho 
deceased state that they are the heirs to the property cl the 
deceased, and that they would support the widow till, she 
should marry another husband, Tho question is, who is the 
heir ? Tho father of the girl lias passed an agreement to 
the uncle and the cousin of tho deceased, that they should 
take one-half of the deceased's property, and permit the 
widow to take the other half. Has the widow’s father a right 
to pass such an agreement ? 

A .—The widow is tho heir to the deceased's property. 
The other relatives have no right to contest hor heirship on 
the ground that sko is likely to bo remarried. Hor father 
has no right to pass any agreement of the kind described in 
the question*— Khandesh, October 20th, 1849, 

Auieobitv.—H it. Yyav- f. 55, p- 2,1-1,Chap* I Sec. 2 t Q- *v 


Q* 31 ,■—A representative of a branch of a family passed 
an agreement to one of two individuals of another branch of 
the same family, whereby he stipulated that he should have 
his name entered on tho records of Government in regard to 
certain lands* Of these two individuals, one dicd y and the 
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otiiev left the country and was not heard of. The widow of 
tho former represents the branch. The question is* whether 
the widow or the person who passed the agreement is the 
heir of her deceased husband f 

A—Those who take meals and carry on their transactions 
separately, must be considered members of a divided family. 
According to this description, the person who passed tho 
agreement and the two individuals of another branch appeal* 
to be separate in interest from each other, Tho widow will 
therefore bo the heir of the deceased. 

Ahne&nuggur, April 2()ih, 1847 , 

A utuonmM.~"( 1) Vyav, May. p. m f L 4 (see Aufch. 7); (2) 
(3) p. m 9 L4; (4) p. 140, LI; (5) p. 134, 16; (01 
p. 137, 1. 7; (7*) MIL Yyav, f. o5, p, 2, L 1 {sec Chap, I. Sec. 2, 
Q- 4), 


Q< 32,—A man held the Watan of a priest, called tho 
u Y ajamana-vdtti/ 5 He died, leaving a widow and a sister, 
A person 5 of whoso family the deceased was the priest, made a 
f£ Dana/ 7 or religions gift, of a bed. The sister received it. 
The question is whether the widow or the sister has tho 
right to the emoluments of tho office of the priest ? Gan 
a man make a ff DdiW J of a bed to any ofhor person besides 
his priest, and iJ ho cannot, is the giver or the receiver 
responsible for it ? 

A* -In this case the widow is the heir, and so long as She 
is alive the right of receiving gifts belongs to her. The 
sister has no such right, but she cannot he prosecuted for 
receiving that which a man chose to give her. The matt 
may, however, be sued on that account, 

Ahmedabad, July Mth, 1856, 

Authorities — (1) Yyav. May. p. 134,1. 4 |>c A nth, 3 ); (2) p, 140, 
l 1; (3*) Hit. Yyav. L £5, p. 2, l 1 {bgc Chap. 1. Sac, 2, Q. 4). 

Remarks.-— &ee Book L Chap. II. Sec. 7, Q. L As to the customary 
Ian h governing the relations between such classes or persons an 
priests and astrologers and those entitled to their ministration;: * 
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reference may be made to Damodar Abaji v. jtfar&md /! baj% r (a) and 
to Vi that Krishna Joshi v. 4-naft£ (6) In some eases, 

though the amount of the fee payable by tho layman is not fixed by 
law, yet a parting with some property is essential to the efficacy of 
the ceremony performed- (<i) The right to tbo loos and offerings 
thus becoming duo from particular families or classes is regarded 
as a family estate, inalienable usually to persons outside the family, 
but transfer rable within the family, and a subject for inheritance and 
partition like other sources of income- Thus it is that oven a widow 
may be entitled under the customary law to the offering by which 
on a particular occasion a client o£ the priestly family lias to obtain 
it spiritual sanction to some secular transaction, or simply to acquire 
religions merit- The requisite ceremonies have in such cases to ha 
provided for by the appointment of a qualified officiating substitute* 
An intruder subjects himself to an action for damages, as the re¬ 
ported case shows* Whether a suit; lies by the representative of the 
priestly family against an individual who fails to make the proper 
offering, depends on the particular legal relation subsisting in each 
ease- ($) 


Q„ 33*—To whom does the ancestral property of the de¬ 
ceased go by the right of inheritance, to his wife or his 
daughter-in-law ? 

A ,~—If a father dies first, his son becomes his heir, and 
after the death of the latter his wife succeeds him. If, how¬ 
ever, the son dies before his father, the father becomes his 
heir, and on his decease the fathers wife succeeds liim* 
Foondf July 1 0t7t- f 1858 - 

Authority.— 1 *Mit- Vyav -1 55, p. 2,1-1 (flee Chap. I* Sec* 2, Q. 4), 


Q m *34*—Two men, A and B, of tho Vfini caste, lived 
together* A died, leaving a widow and a daughter- Can 
tho widow have a claim to recover her husband's share ol 
the moveable and immoveable property ? 


(a) H. 0* P. J. 1875, p. 293. 

(b) 11 Bom* S* C. B. M 

(c) Boo Coleb- Lett- and hiss* vob II. p* 347- 

(el) Soo Khwulo Kvshav Dhndpkale v* Babaji Mil Apaji Qur/av t H. 
C. P. J. 1881, p* 337, in which it was said that a temple servant had 
not a right enforciblc against a particular worshipper* 







As tho property was acquired by both, each has a 
right to an equal share of it. The widow can therefore claim 
a moiety of tho property.— Broach } Jane 18 fh, 1859. 


Authorities.— (1) Mitr Yyav. t S3, p. 2* 1. 5 

ff If (one of the partners) emigrate or die, his heirs (i. e. sons, 
grandsons, &e.) or paternal or maternal relation^ if they appeal', 
may boko his property ; on failure of those, the Icing/' 

{2} Mit, Yyav. f, 82, p. 2,1,5; (3*) f. 55, p. 2,1.1 (see Chap. I. See, 
2 t Q. 4J ; (4) Kami Till. 210. 

Remark.—T ho decision is right only under tho aupposifcion that the 
two Banias woro not members of a united family, but only partners 
in trade. 


Q> 35.—A deceased person has left two widows, one of 
whom is an elderly woman, and the other of ] C years only* 
How should they divide the deceased's property between 
them ? 

A .—Each of them should take a half. 

Poona, April 30th, 1849. 

Authorities.—(1) Yyav. May. p 181, 1. 4 ; (2*) p, 137, 1. 5 

H But if there bo more than ouo (widow) they will divide it and 
take shares/’ (Borratlaile, p. 103 ; Stokes, Ef. L. B. S3.) 

Remark.— See also the note at page 52 of Stokes’ j £, L. Books. It 
would mom that they take jointly according to the eases in Horton 1 ,* 
Leading Oases, page 508. See the In trod, p* 103 . See also infra. 
Chap. IV". B. Soe. 6, 11. c t Q. 1 ■ and Bhagwandem DoQpey v , Myna 
Baec (a) Tho Sftstri at 2 Sir. H. L. 83, 90, agrees with the view 
taken above, p. 103. 


Q. 36.—A deceased man has left two widows, the elder 
of them has two daughters, and the younger 1ms no child 
whatever. The property of the deceased has passed into the 
hands of the elder widow. Can the younger widow claim a 
share of the property ? And who has the right to adopt a 
son ? 


[a) ll M. h A. 487. 
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A,-~ TJie yolinger can claim a share. The right of adop 
ticm belongs to the elder.— Poona, 'March 3Js^ 1852. 


AuTiiOEirrEs.“*■(!) Yyav. May. p, 137,1. 5 (see Chap. IT, See* fk, 
Q. 35) j (3) SamskAra Kanetabha. (See Bk, III. Adoption.) 


Q, S7.~ A deceased husband has left two wives* one 
married by the - and the other by the “Lagna ” cere¬ 
mony* Which of these wives will be his heir ? 

A .—According to the Sftstra, both are wives and heirs. 

Poona } August 7 th, 1847. 

AuTEOEims.-’-(l) Yyav. May. p. 134,1, 4 (see Anth. 3); (2 # ) MIL 
Vyav. f. 55, p. 2,1. 1 (seo Chap. 1, Sec. 2, Q. 4). 

Eumarks,—A ccording to tho strict Hindd law of the higher castas, 
the remarriage of widows is null, and, apart from casta custom, no¬ 
thing more than concubinage, and consequently the Lagna-wifa alone 
can inherit. But as by Section I. Act, XY. of 1855, the remarriage 
is* legalised,.a Pat-wife has perhaps tho same rights as the L&gna-wifa 
under Section V. t 

2. Tho Pdt-wife’s son is legitimate and capable of Inheriting, but in 
1858 tho Dliarwar S&stri assigned to him a place below the previous¬ 
ly adopted sou, who was himself postponed to the eon by a * Lagna* 
wife, though born after the adoption. The parties seem to have been 
iiingayatsi B, A. 2G of 1873, Ftamnagaoda v. $mm Fakeer agenda. 


Q, 88.—Is ci man J s Pat-wife or tho Lagna-wifo liis heir? 

A.—The Lagna-wife is the heir* The Pat-wife is not. A 
Pat is nob a legal and ceremonial marriage. It is performed 
without referenco to the appearance of the planets Venus 
and Jupiter* and in defiance of the situation of other stare* 
and of tho prohibition of certain days for the performance 
of marriage.— Dhamav, September 1855. 

' ^ AiTTEOEiTiES.-rii) Yyav. May. p, 13-i, I. 4 (see Aufch. 3); (S) p. 
r ‘ 136, T,^j (S*§ Hit. Yyav. f. 55, p. 2 t l l (see Chap I. Sec. % Q. 4). 

Bsuaek ;,—See Question 39, with reference to which the answer 
would be wrong as to members of a caste recognizing P&t Tnnrriagas. 






(2* 39-—A deceased person lias left two widows, one by 
u Lagna' 1 and another by * v Pati* JJ The latter h as a daughter 
who is married. la the ff P&t” widow entitled to the whole 
or a portion of the deceased's property ^ or to a maintenance 
only ? 

A—Both tlio widows are equally entitled to the husband's 
p roper which should therefore be divided between them, 
Poona, December 28th } 1348. 

AVTiiomn,—Hit, Yyav. f. 55, p, 2, b 1 (m# Chap, I* Soo, 2, Q. 4), 

Be m auk ,—See Question 35* 

Q, 40.—A deceased man has two wivos, on© by €i Lagm M 
(the first marriage), and the other by f *P&fc” (remarriage as 
respects the woman)* The former has daughters, to whom 
the man has transferred his property as a gift* The ques¬ 
tion is, whether the daughters or the t% Fat *' wife will be his 
heirs ? 

A~Tho <c Patwife is the nearer relation and better heir 
of the deceased than his daughters. There is scarcely any 
difference between a “ Pat n and “Lagna J> wife. 

Khandesh, February 6th y 1848, 

AuriTOMms,—(I) Yyav. May. p* 184,1* 4 (see Auth. 3); (j3^*) Mifc* 
Yyiw. 1 68, p. 2,1, 16 (see Chap. XI* Sue. 3, Q* 11); (3*) f, 55, p. 2, 
L 1 (see Chap. I* See. % Q, 4). 

Remarks .—If the deceased kept back enough, of his property to 
maintain his widow, the gift of the rest to his daughters is valid. 
But if he left his widow nnproTjded, the gift is ineffectual, and as 
according to Section I- oF Act. XV. of 1856 the P&t marriage is legal? 
his widow will be his heir, provided that the mother of his daughters 
bo dead. Should she bo still alive, both the widows will inherit 

2* A widow remarrying remains personally liable on a bond 
executed by her, (a) A married woman contracting jointly with 
her husband is responsible only in her stiddhana, Maroiam Lalabhui 
v. Nanka Madhav* Bom. H. C- P. J. 1882, p. 161; Naf kubhai Bhailal 
v. Javh&r Raiji, I* L. K, 1 Bom. 121; Qovindji v, hahmdas, lb. 4 
Bom* 318. 



(a) Ndh&hlxmd v* Rat i$Mva t I* L. E, 6 Bonn 470. 
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Q* 41,—A man hud two wives* ono by <f Lagna” and the 
other by He married a r third hy rf P&t” This last- 

mentioned woman had not taken the leave of her first hus¬ 
band to contract a “ Pat” marriage with the man. She 
gavo birth to a daughter. Can this daughter succeed her 
father after his death ? 

A.—It is not legal for a woman to enter into a 
marriage without having previously obtained permission of 
her husband* unless he is dead. The daughter* therefore* 
can hnvo no share in the property of tho deceased father. 
But as she was the result of the “ Pat ” marriage* the heirs 
who will take the assets of tho deceased must support her. 
The cc hagna JJ and the first (£ Pat ” wives will be the heirs of 
tho deceased* entitled to take all his property. 

Sholapoor } October 1 9th, 3852. 

Autuo nm£I) Mann V\ 147 ; (2) VIramitrodaya, f. 157, p. 2,1. 
11; (3) Mit. Aclrira, f, 12, p. 1* 1. 4; (4) Tyav. May. p. 230,1. 3; (5)p. 
137, 1 . 5; (6*) Hit. Vyav. ft 55, p. 2, 1 . 1 Chap. 1- Sec. 2, Q, 4) ; 
(7 # ) ft 57, p. 1,1. 5 (mo Chap. IL Sec. 3, Q. 3)* 

ItoiAEKs.—(1) As the husband of the second ** P&t-wife” is still 
alive, tho woman cannot he called correctly a '* Pat-wife/’ but is an 
adulteress and concubine. As a concubine she lias no right to 
inheritance, bub only to maintenance for herself and her daughter 
From the heirs of the man under whose protection she lived. The 
concubine of a late proxjrietor is entitled to maintenance from his 
heirs, (a) and a sufficient portion of the estate may be invested in 
order to provide the requisite income during her life. (A) 

2. The recognition of a natural son by. his fafcbex 1 confers on him 
that status, though ho was not bom in the father’s house or of a 
concubine having a peculiar status therein, (c) 

3. Illegitimate children of the S&dra caste inherit the estate of 
their putative father, in default of legitimate children, (d) 


(a) Khiimkov v. Umiashanlrir, 10 Bom. H. 0; E. 38ft 
(&) VrinclavandaB v. Ytimmiabai, 12 Bom. H. 0. It. 222, 

(c) Muthutiwmy Jagavora Ydtapya v, VmcataevJam YeUaya, 12 
M. I. A. 220, 

W Inderm Valungypooly w Ramamxmriy Pandta et cd f 13 M. L 
A. 141. 
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Q> 42.—A man died. His Lagna-wifo had lived separate 
from Mm. The man kept a woman. His property has 
passed into the hands of his mistress. The question is 5 
which of the two women has the right of inheritance ? 


A.—if the deceased has left no sons* grandsons, or other 
nearer heirs, the Lagna-wifo has the right to inherit the pro¬ 
perty of the deceased. The mistress cannot lay any claim 
to it, 


Poona, $ March 20th, 1855. 

Authorities*—( 1) Yysv* May, p 4 134 1- 4 (see Aufch, 3); (2) p. 13 4 
1. 6 ; (3*) Hit, Vyav. £ 55, p. 2, 1. 1 (see Chap* I. Sec. 2, Q 4). 


Q. 43,—A Kunabi died, leaving two widows, A and B x 
one of whom, A, he had married as a virgin, and B as a 
widow. Can A mortgage her husbantVs Miras land ? 

A .—According to the Sastra, A is the heir of her husband, 
and she can therefore mortgage his Miras land. 

Poona , September 22 nd t I860. 

Auniominss,—(1) Vyav. May* p. 137, I. 7 (see Chap. IL Sec. 6 a, 
Q. 17); (2*) Kirnaya Sindhu (see Chap. II, Sec. 8, Q. 5). 


Q. 44.—A Lin gay at married a virgin A , and a widow B. 
Which of them has the power of selling his immoveable 
property ? 

A.—A has the chief power of disposing of his property. 

Bharwar, December 3rt?, 1856. 

Authorities,—( 1) Mit. Yyav. f. 55, p. 2,1. 1 {see Chap. I. Sec. 2, 
Q. 4), (£*) Vyav. May, p* 137, 1. 7 (see Chap. II* Sec. 6 a, Q. II); 
(3*) Nirnaya Siudhu, (See last Queatlom) 

REMARK.—Tho marriage of the widow B to the deceased would 
be perfectly valid, tho Lingayafcs ranking only aa of tho feddra 
caste, (a) (Nee Q. 35, 40.) 


(a) See next Section, and GnpM Narhar v. Ilanmmt GamsJh I. L* 
R. 3 Bom. 273* 
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SECTION G, —WIDOW* 


ft.—BE- M AH RI ED * 


Introductory Remarks, 


The remarriage by Pilt is so foreign to the purer Hind ft notions, 
that the simple* ceremony (Nat rsl) cannot be performed for a woman 
who has not been married before. The same rule applies In some 
castes to males ; in others a mere symbolical marriage of n man to a 
Sami tree or a cotton image qualifies him, though a bachelor, to take 
a previously married woman to wife. Such is the rule amongst the 
Surat Soofchar Panchnha, Lohars, Malts, Kb ambers, Dhobis, 
Moohis, and others who answered Mr. Borradatlo's inquiries, 

In some of the Dekhan castes, on a widow’s marriage she has to 
give up to her first husband *& family all her property except a priti- 
dafcfca or gift from her own family, (a) The nature of this property 
is discussed under the head of Stiidbam* Property In a wife Is 
argued against by Nilkautha (1) in terms which imply that by some of 
the learned even it was asserted. Such property would of course 
imply the wife’s incapacity for property except a pecuUwn in the 
proper sense. Ib would account too for the rule of some castes, that 
he who takes the w idow, a part of the familiu of a deceased, becomes 
thereby responsible for all his debts. See Introd. pp* 165, 271* 2S2. 

Amongst the Jabs of Ajmir, custom requires that the member of 
the community who marries a widow shall repay to the family of the 
deceased husband tho expenses of his marriage, (c) Wo have heron 
trace of a joint interest of the family in the wife or widow of each 
member of it which has been found to prevail in widely separated 
parts of the world, Without discussing the causes of this custom, 
wo may perhaps gain a clearer view of the position of the widow* 
especially amongst the lower castes* by a consideration of the various 
social conditions through which she has reached her present capaci¬ 
ties of freedom* complete or qualified, to dispose of herself, and of 
succession to property. 

The levlmte was at. one time an inst ifcubiori genera 11 y rec ognized in 
India, (d) “■ It is declared, ” says Apastamba, i; that a bride is given 


(а) Steele, L. C- lf>9. 

(б) Yyav. May* Chap, IT. Sec. T; para* 10. 

(cl Madia v, Sheo Bahli, I. L. R. 3 AIL 385. 

{d) Gant. XXVIII 22,23,32* As to the Yedic period, Muir* S. 
T. vol. Y,4f>9. 
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to the family (of her hnaband, not to the husband alone).” (a) Renco 
the husband could once procure children by the agency of a blood 
relative, (fr) but that ‘Ms now forbidden on account of men's weak- 
ness,” (c) “ the hand (of a gentile relative like that of another as} 
that of a stranger ; fJ " the marriage vow is not to be transgressed ;' tr ami 
" the eternal reward to be gained by submitting to the restrictions of 
the law is preferable to obtaining offspring in this manner,” (r?> 
In Mann again (e) it is said that connect ion by one brother with the 
wife of another is degrading, **'even though authorized,except when 
such wife ha.s-no issue” ; but in that case it is approved. (/) Xexh 
follows a qualification of the mle limiting it to tho procreation of 
one child on a widow by a kinsman r and lastly a prohibition 
of the practice to the twice-born classes. It is placed on a level 
with the marriage of a widow; (y) and the only remnani> 
of tho earlier law preserved by Mann is that commanding 
a noun to take his brother’s betrothed on the death of her 


(ft) Apast. Pr. II. Pat. 10, Kb, 27. Compare tho existing custom# 
described in Topper, Piny. Gust, Law, Yol. II. pp. 118, 131, 189. 

The palhi or dower of a widow is resumed in Gujarat by the 
deceased husband's family on her remarriage. They may in some 
castes escape from tho liability to maintain? her by giving her a 
formal license to remarry, without which she cannot, according to the 
caste usage, form a second union. In mo&t instances a payment 
must bo made to tho family and in some to the caste. 

(&) Gaud. XVIII. 4* ll. The Athenian heiress taken to wife by an 
aged husband was directed to supply his defects, should lie prove 
unequal to hia responsibilities, by the services of one of his agnatic 
kindred. Bee Petit, liege# Attic. ]>, 444. Bcuidh&yaim, Tr. p. 226 r 
might seem not w limit tho choice of a subsidiary father to the 
family of marriage, but this appears from p. 234. Vasishtha XYIT, 
56 ss, 89, seem# t*intend that one of tho family assembly shall be 
chosen. 

fc) L e\ their incapacity now to reriot the demoralizing effect of 
practices which would have left the higher sanctity of their predu¬ 
ce ss ors u alarmed. G omp, Apaat. Tr. p. *,131 * 

(f7) Apasfc. ?oc. tit. % 

(e) Chap IX, 5$ss r 120, T21 r 143-147; Chap, III, 1/3. tN4rad^doe^ 
not impose this condition. Ft. II, Chap: XII $ee. SO ff V 

(/) $2g4qo Mit .Chftp. II. Sec, 1, paras, 10-12, IS, Is), 

J(jr) On this comp, Apast. Tr&ual. p. 130, and Virata Tr. p. GL 






(intended) husband, in order to procreate one child. (*s) A similar 
rule is found in W&rada, Pt. IL Gimp. XtL 80, SI, 85, 86, with 
the condition of fuithorizatiou by th$ relati vely?, failing which the 
offspring will be Ulwtirnate, (4) Fro vis ion is made by Y&j naval 
kya (c) for the ad A thus begotten (kshabraja) next to the so n of the 
^appointed daughter as heir to the nominal father <d) By Yaefehtha 
he is inntle to precede the appointed daughter, (e) The idea of a 
woman's leaving her famity of marriage and of sacrifice by marrying 
into another was one chat to a BrJUumui would appear far more 
monstrous than a simple succession of a brother or kinsman to the 
right of one deceased over his wife* (/) 

The custom, softened ns we have seen arid gradually discredited 
-amongst the higher castes, has been preserved amongst the less 
"Civilized tribes down to our own day. Many instances of it are 
given in Mr* Rowuey's book on the Wild Tribes of India, It seems 
itself to have sprung by) from an even coarser usage of polyandry (h) 
which still flubsikfes amongst the aborigines of India, (i) The wife 
at one time held m common, passes on her solo owner's death as 


(rc) See Yiratn. Tr. p. 106 ss* 

(6) The viuiyoga, or disposal of the widow by the husband’s family, 
provided for in N ant da, PL II. Ch. XHL para, 28, is a disposal of her 
to another lord, 

(c) C. 128 5 hlifc. Chap. I, Bee. XL p tiros* 3, 5. 

(d) SeaMit. Ch. I; Sec, X, 

(e) Vaa&htha XVIL 14, 15, 

(/) Comp* Tapper, Panj Cast, Law, Yob II. p. 125, 131, 174. It 
seems that s ome Br&hrrians have adopted or retained the lev irate, 
ib. 132 . 

(y) Sea M. Mullets Hist. Sansk. Lit p, 46 ss. 

(h) See as to Seoraj, Lab o id and Spiti, Mr- Topper’s Collect ion, Panj- 
■CusfcJ Law, Yot. II. 18§-188< To this custom perhaps may ultimately 
be referred the passage of Mnnu IX, 182 : * 4 If among several brothers 
one have a soil born, all are by his means fathers of a son. 1 * Though 
this is referred by Kulhlka and other comparatively recent writers to 
adoption us prevented by the existence of a nephew, each could not 
h twe been t h e p urp ose w hen it wa s fi rs t u t tore d. F o rthe poly and ro u s 
customs of tlio Tothiyars and iNhiirs, sea Dubois, Maimers, &c., p. 
«,ud above, p. 289- 

(v) As once in Britain. See Caesar De B. CL V. 14. 
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property to his brother, (in) J n many cases she is a valuable pro¬ 
perty, m by tribal custom she has to do all or nearly all the n-gricul¬ 
tural work,(5) sometimes even the sou lias to take oil his father’a 
widows as his own wives, with the exception of his own mother. 
There is probably some mixture of humane feeling in such^ rules, as 
they provide a home for-old widows, while i.hoy give the heir the 
benefit of the younger ones, (t?) but .they belong to a constitution of 
society in which women are not yet regarded ks fully the subjects of 
rights, Amongst the Jews the lev irate was part of a system in 
which a man's wife was regarded as Ids property., and ho 
might sell his family, subject to return at the jubilee year, Thu 
capacity of daughters as heirs was grafted on to this system by a 
special revelation, and accompanied by u necessity of marrying 
Within, their own tribe, (d) In India their right grew out of the 
developed system of ancestor worship through their capacity to 
produce ecus who could sacrifice to their fathers' 1 manes. The 
widow's right grew out of her participation in her husband's do¬ 
mes tic sacrifices. (io) 

Such rights as these imply progress beyond the stage at which 
women were mere chattels, and when the law made no provision 
for them except by handing them over to a second master on 
the death of the first; (/) but the traces of the earlier system are 


(a) Amongst fcho Thiycns in Malabar an unseparated brother takes 
to wife the widow whose favours as wife of his brother ho previously 
had a right to share. 

In Spiti a brother even leaves a monastery to take his brother's 
widow and other property* Ko ceremony is thought necessary. 
Here however Thibetan influences arc to he recognized, j&bc Parrj. 
Gust, Law, IL 18$. For the semi-Afghans of Peshawar, ih. 228. See 
MoLennaif s Studies in Auc Hist. p. 158 &s. In Bohtiak the only 
Horcwa or widow's remarriage recognized as proper is that to her 
late husband's brother. See Bohtak Settlement Report, p. (it. 

(5) See Pany Cost. Law, p. 194. 

(c) See Tyler, Anthropology, 401; Tapper, Funj. Oust. Law. 
YoL II. p. 125. 

(d) lumbers XXVLL. 1,7; XXXVI; Lev. XXV. 10; Mil man's 
Hist, of the Jews, Bk. V. 

(e) Sc* Mann IX. 45, 86, 87; Hi. 18, 262- Mife* Chap. II. See. 1, 
para, 0. 

(/) Comp, the Idea of the Vazirs that a woman is a chattel a.'J 
much as a cow Panj, Gust. Law, IL 236, 
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still plainly perceptible in the texts, and even more bo in the 
customs of triboa and castes. It is not a wife in general whom 
the Smntis make a real tciir'; it is only the f'patnt/ 1 a sharer 
in her husband's sacrifices. We can yee the capture of wives 
succeeded by the sale of daughters, and this by their endowment 
when they bad to be in some measure provided for otherwise than 
ns mere slaves in their husbands’ families j and then again their 
elevation to the rank of heirs to their husbands ay competent to per¬ 
form their Srild ill is* But the older spirit reasserts itself, hi cutting 
down the widow’s interest to a life enjoyment;, and then extending to 
all female successors a single dubious text which fit terms applies 
only to widows, Tribal usage, generally oppressive to females in 
proportion to lowness in the scale of progress, has still in several 
instances hit on alleviations of their lot, and on means of giving 
them dignity and social status, which suggest that civilization might 
possibly have been worked out 011 quite a different type from that 
which has in fact prevailed. Bide by side with the transfer arid 
devolution of women as chattels amongst some tribes, (a) we find in 
other tribes, from the Gftros and Kh&sias north of Assam to the 
N&yars of the south, a system of exclusive female kinship. The 
KhJisya Chief and the Rajah of Travaneore alike succeed to their 
maternal undos, arid a sisterless and nephew less man has to adopt 
0 . sister bo provide him with legal heirs, who are not according to 
custom the sous of her husband. The GAro has to earn a place by 
service in his intended father-in-law’s household. The scriptural 
example is sometimes followed in the Dekhan also, (ft) The Koche 
bridegroom becomes a dependant of the bride’s mother, (c) In some 
of these cases it is impossible to discover any degradation of tho 
physical or moral being of the tribesmen below that of others placed 
in similar physical circumstances, (d) but the arrest, in all of them, 
of progress at a certain stage suggests the unfitness of these social 
schemes as a basis for a high form of civilization. 

GO See Rowney, Wild Tribes of India, passim. 

(Bij Steele, Law of Castos, p. 165, 

(V) A similar custom in Sumatra is described in ^f&rsdeiPs His¬ 
tory, p. 262, quoted Lubbock, Grig. Civil, p, 53. In Kulu and Spiti 
(Punjab) asoffln-law is commonly taken into the family of a sunless 
man, Panj. Gust, I jaw, vol. II. pp, 186, 190. Siinilui 1 to this Is tho 
custom of Diatom in Bellary and Karnool, see Hammaniawma v. 
Rama Redd!, L L. R. 4 Mad. 272. 

( d ) See Panj Cast* Law, vol. II, 105. 
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T!i< 3 CLumdavuud or pafcnlbhflg, prevalent alike thottah not gene¬ 
ral (a) in Madras and in tlm F&njftb, by which, the property ns 
distributed equally to each wife and her offspring, liars' probably 
descended from astute, of which there are still ii^ices; of combined 
polygamy and polyandry coupled with a distinct recognition of 
womon as the subjects of rights, a respect for them as tlio sources of 
families, and a fcrueing through thorn of all heritable) righls in males* 
This was adopted into the BrAbiwanical system so far that’ilia estate 
wus first divisible according to the mothers of the different classes, 
but the later development which forbade thfl inter-marriage of differ- 
cat classes (&) has deprived the rules in the present day of any practical 
application except under some special custom of which the instances 
are rare if not unknown. Some other traces of female genfciltMiip 
remain, (c) which are noticed elsewhere, (d) 

Amongst the lower tribes of the Bombay Presidency, the tribal 
ownership of property which in one form or another subsists in 
Malabar and in the Panj&b, is not to be found, owing chiefly perhaps 
to the absence of external pressure forcing the members into close 
aggregation rather than to a progress beyond the stage of common 
proprietorship. Tho advanced Br&hmaukal law has had so much in¬ 
fluence that the lovirato hi any form is not admitted as it still is in 


(а) Panji Gust* Law, voL II, p. 202* 

(б) With this prohibition may be compared the expulsion from his 
tribe to which a man is still subject for marrying out of it in the 
Punjab (Topper, Panj. Gust, Law, vol 1L p. II], 122) and elsewhere ; 
the penalty of death imposed by the Thcodosian Code on a Jew who 
should marry a Christian, and that of burning alive ibr the Christian 
who should take a Jewess as his mistress. Site Becky, Hist. of Batkm- 
alisnumL II. 13, 275; Mihn. Hist. Lat Christ. Bk. III. Chup. V., 
BbUmger, First Ago of the Church (Eng. Tmus.) vol. IL p. 235; and 
comp. Apafifcamba* Pr. IL Pat. 10, Kh. 2/, S, 9 - Gautama,.XXIIL H f 
15,32; Steele, L. U. 170, 33; Dubois, Manners* &e., p, 18, 

( c ) Perhaps the succession of a daughter to a son of tho same 
mother (Coleb Dig. Bk, Y. T. 225) may bo referred to this* Comp 
the converse ease, awpra p. 28 5, 

(d) See above, p. 284 ss. Inscriptions, giving the names of the 
mothers of princes, are not necessarily indicative of a rule of female 
gontileshlp, since, where polygamy prevails* some are still surnarnwl 
as of such and such a mother for the sake of distinction without any 
variation of the ordinary law. 







fchrj North o£" India, {<:r) but purchase in common and a simulated cap ■* 
fcureis not unknown. Thu connmmal right of the family of nuirriager 
in women (£) having gi ven way to th© notion of wedlock as a really 
connubial relation, but mao arising in strictness mity from a connect 
trion by moans of the family sacrifices not allowed to the lower castes* 
the ."piasbmatrnmmM union in those castes is easily dissolved, and at 
the same time (he pdfc marriage of a widow is allowed among at 
Bflclms to have full validity, (c) though so strongly condemned by 
the Hrilh urn meal law. 

A husband may generally 'dismiss a wife at will, giving a writing 
of divorcement st (d) which none of llio higher castes are allowed to 
do; mere incompatibility of tempers bra recognized‘ ground of repara¬ 
tion, ^ (c) and a. paramour buys the husband's .rights for money. {/) 
These rules show with sufficient plainness -that those amongst whom 
they subsist have never risen to the Brilh muni cal conception of 
marriage ns a sacred and inseparable union. ($) Among Bomo tribes 
and castes in Gujuvdt a mere agreement dissolves the uuion; {fo) a 
fine may be paid aa the price of renunciation ( i) by either party or by 
the husband only, ( j) Custom allows a Woman to abandon her 
husband and take another, (fc) subject only to tho sanction of the 
caste. (£) 

(a) Se? Topper, Panj. Oust. Law, vol. H. p. 93 as j 0# S. Kirkpatrick 
in Ind. Antiq. for March 1878, p, 8(>; Ke&ari v. Sfiniardhati, 8 N. 
#• P. K. 

{h) 6Vc Tapper, op. cii. p. 101. In some instances it is not (except 
siibordinately) recognized, and the wife sot Free by her husband is 
again sold by her father or her brothers. 

(<*)■ Ahuiednagar Sdstri,6thFebruary 1850 MSj Steele, L, C* 166,168. 

(d) Jb , 

(e) Op. tit 1G9, 173, 

(/) Op. cii. 172. 

[g) Comp. Dubois, Manners, p, 136 jand actfBaudb&yana quoted 
above, p. 8L 

(A) Borr.MS. Ek. F. sheet 3% 7)7; Cr. Lobars, Khalpa FatbqnidO, 47, 

{$} lb . sheet 52. Koombar 6, Vugbree 23. 

(/) lb. sheet 56, 57, MS. G\ Lohars, Sootars, G- sheet 40. 

{h) Conip. p, 104 above, as to the Kbauds. Amongst) the Jilts of 
the Panj&b it is said a woman may desert her husband; and live with 
another man, her offspring by whom are regarded as legitimate, see 
Panj. Gust. Law, vol. I£. 160* 

(/) Jlng. v, Dahee in Mnilnml Naikm v. Bsu Ndih.n, I. L. B. 4 
Bom. at p. 569. 
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The High Court has refused to recognize this authorifcy in the 
caste, (<0 but the usage itself shows how slight is in such cases the 
tie to which we give the? name of marriage, Thu penalties of adtU- 
tery are so trivial, (b) that the connexion guarded by them cannot be 
regarded as of a very safired character, It is the injury to caste by 
carnal association with an inferior (e)rather than the loss of chastity 
which is!looked on as a serious delinquency, (d) Even amongst the 
Br&hmam of the Dchban simple adultery entails only a penance, after 
which the wife ** may return to her husband^* ombrffles." (e) This is 
a corruption, though one not without venerable authority* (/) suppos- 
♦ mg the connexion lias not boon with a man of a lower caste, but for* 
adultery with a low caste man the husband may repudiate his 
wife, (y) while ho himself incurs only a penance by keeping a low caste 
concubine* (ft) Adultery by a wife is generally atoned for by penance 

(a) Ib<, mid Reg. v* Sum him R<vyhn, I. L, K. 1 Bom. 317- Under 
the Greek and Roman laws a divorce might always he had by the 
will of the wife as well as of the husband, unless amongst the Romans 
she had come 11 in man am/’ Christian feeling was strongly opposed 
to this laxity. See Smith's Diet- Ant,, Art- Divortium; Mtlman, 
Hist, Lab Ch. Bk. III. Chap* V* 

H) Thus in Bon-aclailo's Collection, Bk. G, under Burgee Meerfce© 
Soorti there is an entry that a woman who deserts her husband and 
marries another may be divorced, and the second mmt pay Rs. 10 to 
the caste (punchayat) and take the woman. See too Rally Churn 
Shaw v. Dtikhee Bibee, I. L. R, 5 Calc, 692. In the Guvgaon District, 
Paujab, it appears that a wife cannot under any ciremnstances claim 
a divorce, see Tapper, lb 0, L. voL II. p* ISO, 

(c) Comp, Gant. XXI. 9* XXIll. I h Vusishtha XXL I, 8, 10; 
Baudh. Tr. p* 232 , 253 ; Miracla, Ft, It, Chap. XIE. para, 112. 

(dE) Amongst the N&yars a woman, it is said* may not cohabit with 
n mm of lower caste, aiui therefore must not marry one. See lot tor 
quoted above under Strulhana, p. 284 note (b) ; and Buoh, Mysore, vol. 
II. p , |j8, 513. Comp,-Mama VI11. 365 ; Yu jib II. 288, 294. 

(e) Steele, L, C. 33, 172. Comp. Dubois, Manners, <k\ s US, and 
Baudh. lot. ciL ; Xarada, Ft. II. Chap, XII paras' 54, 62, 78, 91,98. 

{/) See A past. Tr, p. Iff, and the ViramiL Tr. p, 153, But at* to 
the evil of an adulterine son, Mauu III, 175, 

(</} Steele, Tj. 0. 171, 172 ,* Vyav. May. Chap. XIX. paras* 0,12. 

(h) lb . 170, Baudh fry ana, Tr, p, 218, pronounces a, man outcast© 
who begets a sou on a SMra woman, but for mere intercourse, the 
penance is no more than some suppressions of ih© breath, ib. 313, se* 
too p. 319* Comp* JJfaftu. Till. 364 ; Yajii. H/286. 
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unless the Husband chooses to discard her, (a) which lie can equally 
do, though at the cost of some disc red! fr, without my reason at all. (&) 


A wife however who deserts her husband without sufficient cause 
Is not entitled to separata maintenance, (c) and He who harbours 
Her is liable to a suit by the husband, (d) The marriage of a second 
wife by the Husband affords no excuse, (o) 

Repudiation in practice seldom occurs except when tlie husband 1 a 
pEitience has been worn out, or he has received a reward for setting Hie 
wife free. She is generally valuable to him as a servant; some mutual 
fcffectnOtt naturally grows u p; and the children must be tended. But the 
whole system of association between the sexes is ns far removed from 
the higher Br&hmameal conception (/) as on the other side from the 
rudest sexual communism. The texts of the SmrifciSj and for the most 
part the commentaries also* have no real application to wives and 
widows and remarried women under the dominion of usages which the 
Hind Cl law admits as governing those amongst whom they prevail, but 
at the same time utterly rejects as part of its own developed system. 
It recognizes no second marriage of ft widow, which yet amongst the 
lower orders is common ; and now is legalized for all classes by Act 
~K V . of 1856. It could not be expected under such circumstances 
that the answers of the $&stris should be perfectly consistent \ 
they were not called on to expound caste Custom? and had no particu¬ 
lar acquaintance with it. They answered the questions put to them 
cither by more reference to the received texts against remarriage, 
without discrimination of whether these could be applicable to the 
particular cases, or by admitting the * p&fc 1 wi fe, and w idow to the same 
position m the ‘Ingna^ wife according to analogy, or on assumed caste 

(a) Steele, L. G 172, 

(£) So amongst some low castes In Gujar&t, Borr, MS* Hk, B* sheet 
57, &□«, and the ET&yars, This laxity brings a discredit on marriage 
which raises concubinage by comparison, and makes open licentious¬ 
ness amongst the lower castes in no way disgraceful* The same 
effect followed amongst the Romans from the same cause. Sec Milm* 
Hist. Lat. Christ. Bk. Ill, Chap. V* 

( c) Sidalingappa v. Bidava f I. L, R. 2 Bom, 634 

(d) Yamvnabai v. N'araytm, I. L. R, 1 Bom. 164. 

(e) Naihuhhai Bhailal v. Javher Raiji , I, L* K* I Bom* at p. 122. 

(/) The High Courts naturally take tho higher view as far m 

possible* Thus in a suit for maintenance between Lingayats it was 
said that tho right and duty do not rest in the ordinary way 
(merely) on contract but spring from tho jural relation of the parties, 
Sulalinguppa, y, Sldava, T* L. R* 2 Bom, 62*4 
54 n 




custom. This custom has boon greatly acted on by that of the supe¬ 
rior castes, and the process of assimilation is hastened by every 
improvement in the material condition of the people. As they gain 
we al fch they naturally s feme fco unit ate the ir b e t fcers. (cc.) It is on c ust om 
that the rights o£ the widow in all the lower castes must mally rest, (6) 
custom modified amongst them m in all cases* by the Act of the 
Legislature above referred to* and the equally important Act XXL 
of 1350, which prevents loss of caste from affecting the right of in¬ 
heritance, (c) An important provision (See. 5) of the former* Act is, 
that a widow remarrying, while generally forfeiting her rights 
through her first marriage, shall otherwise have the same rights of 
inheritance a.s if her subsequent bad been her first marriage. (^) 
This extends the favour conceded to the pfrfc wife only in particular 
castes to every widow remarrying. Another is that (Sec. 7) which 
gives the disposal in marriage of the minor widow to her father and 
his family instead of her husband's, (e) 

The relation may or may not bo created by contract, but once 
created it cannot, like ordinary contractual relations, be dissolved by 
contract, but constitutes a status itself the origin of special rights 
and duties imposed by the law. 


(a) A striking instance of this is the decay of the polyandrous 
customs of the N&yars under British rule. These have changed from 
an indulgence at will on the part of the women after a mere cere¬ 
mony i to such strictness that? oven two husbands are now thought 
discreditable, a brother may not many his sister-in-law either during 
his brother's life or after bis death (Letter quoted above, p, 284, 
note b). Still however the Myar marriage is dissoluble at will, which 
places it in an entirely different category from the Br&hm&uical or 
Christian marriage, 

(b) Comp. Sarasvativildsa, § 118. 

(c) Hit. Chap. II. Sec. X.; Steele, L. C. 61, 26,159. 

(d) But it seems a marriage between persona of different castes is 
still generally impossible without a specific allowance by the caste 
law. See Narain Dhura, v. Uakkal Oam t I. L. E. 1 Gale. 1. There 
is a jus connubii between many pairs of castes. Soo gr t below, Seo- 
7, Q< 6, 

(e) The prevailing idea of marriage is that of a transfer of a 
woman as property to the family of her husband, who on bis death 
have a light to dispose of her, even by sale, as in Gurgaon in the 
Punjab, and Other districts. Fan. Gust, Ir, voh II p. 113* NSr. 
Ft. H. Chap. XIII, para, 28* referred to above- 







Q. l*~How far can a woman* married by il Pafc^ cere¬ 
mony* have a claim to her husbfead's property ? 


A *—She can claim a maintenance only*— Dkarwar, 1846. 
Authority not quoted. 

Remake,—F or this and the following seven cases, see the Remarks 
subjoined to Chap* IL See- 6 a, Q, 37, and Sec, 3, Q. 16. 


Q. 2,—-A man of the Maratha Kiuiabi caste died* Ho had 
no near relation except his c£ Pat JJ wife. Can she inherit 
his immoveable property ? 

A—If the deceased husband had declared himself sepa¬ 
rate from the other members of his family* and if ho has not 
left a son* his widow can succeed to all his property, 

Butnagiyi, May 22nd* 1849* 

AuTnomras*—(1) Yyav, May. p- 134, 1. 4 (see Auth. 3)^ (2) p. 
136,1* 4; (3*) Mib. Yyav. f. £5, p. 2,1. 1 {&ee Chap. I. See. 2* Q, 4). 


Q, 3*—A man* not being on amicable terms with his first 
Pat-wife* took another wife by the Pat ceremony* The first 
Pit-wife lived for 18 years with her daughter* The man is 
now dead. His second PtLf-wife having performed his fune¬ 
ral ceremonies and liquidated his debts* married another 
husband. The first wife has filed a suit against the second 
for a moiety of the property of the deceased* The question 
is, whether the claim is admissible* and whether the first or 
the second P&t-wife has a right to dispose of the property 
left by the deceased husband ? 

A,—The widow has a right to prosecuto her fellow-widow 
for the recovery of the property belonging to her husband, 
because he had not passed a deed of separation to her* accord¬ 
ing to the usage of his caste* As the second wife has mar¬ 
ried another husband* her right to the property of the de¬ 
ceased has become extinguish od, 

KKtind&&h } March 2nd, 1855. 
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Authorities. — (1) Yyav. May. p- 134, L 4 (see Auth. 2); (2*) MiL 
Vyav, f* 55, p* 2,1.1 (tfee Chap* I. Sec, 2, Q. 4}> 

Retake. Act XY * of 1856. 

Q, 4 V —Is the brother or a "Pat" wife the heir to the 
property of a deceased man ? 

A .—His brother is the heir. 

Dharwar, December 20 tk, 1850. 

Authority Mib» Yyav* f. 55, p. 2, 1.1 (see Chap. I- Sec. 2, Q. 4). 

Q* 5.—A deceased man of the Berada (a) caste has left a 
wife^ her daughter, and a son of his brother* Who 
will be his heir ? 

H,—If the deceased and his brother were separate, the 
widow will be the heir, If they were united in interests,, 
the brothers son will be the heir* 

Dhanmr, July 12 th, 185L 

AurnoRinES*—(1) Yyav* May# p. 134, L 4 (se# Auth. 3) j (2) p. 136, 
1. 4; (3*) Hit. Yyav. f * 55, p> 2, b l (se$ Chap. I* Bee, % Q. 4). 

q g f —There are two persons who claim the right of 
inheritance, viz# a "P&t” wife, and a son of a separated 
brother* Which of these is the hen ? 

A."Tho "Pftt” wife.— Dharwar> March 27£/t, 185G. 

Authorities* — (1) Yyav. May. p, 134,1. 4 (see Aufeh. 3) ; (2) p. 136, 
L 4; (3*) Mid. Yyav. f. 55* p* % 1. 1 (see Chap. I* Sec* 2, Q. 4). 


Q. 7—Is a Tkt” wife or a cousin the nearer heir to a 
deceased individual ? 

A*—If the cousin was separate in iuterest from the de¬ 
ceased, the <f Put” wife is the nearer heir. 

Dharwar, December 27th t I SSL 
Authority'■ Mit. Yyav* f* 55, p2, 1 1 (see Chap. I. Sec* 2, Q. 4). 




(a) A caste of cultivators in the Southern MaiAfcha Country. 
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Q t 8,—A woman had a son by her first husband. On the 
death of the husband, she took her son to the,housa of the 
second husband, to whom she was married by the ff F&t*V 
ceremony* The second husband died. Can the son and the 
widow be his heirs ? 

A*—The * ; Fat JJ wife will be the heir of the deceased, and 
not the son of her first husband. 

AJmednug<jur y January 4 tii } 1840 * 


Q, 9.“A woman married by the a P4F 1 ceremony to a 
Gujarafchi of the Biian gu-Sdli caste, (a) twice went on a pil¬ 
grimage without bis leave. When he died without issue, 
the wife returned and claimed his property. Should it be 
given to her, or to a cousin who lived separately, but per¬ 
formed the funeral rites of the deceased ? 

A .—The wife, who disregarded her husband during his 
life, can have no claim to his property after his death. It will 
go to the cousin who lived separately from the deceased* 

Hutnagirij February 14£&, 1840, 

Authority.—M it. Yyav* £■ 55, p. 2,1.1 (see Chap. L Scc> 2, Q* 4). 

Bemark* —It Ib nowhere mentioned that simple disobedience of the 
husband's orders disables the wife from inheriting. The wife, there¬ 
fore, will bo her husband’s heir* 


SECTION 7.—DAUGHTER* (b) 

Q . 1,—A man died, leaving a widow and a daughter* 
His property consists of a house* The widow married an¬ 
other husband. Which of these should be considered the 
heir to the house ? 


(«) Bhanga-S fills are shopkeepers, 

(fc) Some commentators have thought that the daughter came in, 
only as a putnkS, Tbe Srarifci Chandvika contradicts this (Chap. 
XI. Sec, 2, p. 16). So too the Hitdkshar/1, Chap. II. Sec. 2, p. o. 
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A .—The widow* having married herself to another husband 
by the “ Pat ,J ceremony ^ has forfeited her right of heirship. 
The daughter therefore is the heir, 

Poona j April 3rd, 1850* 

Authorities.— (1) Vyav. May. p, 134, 1- 4; (2) p. 137, 3. 6; (3*) 
p* 137,1. 7 {see Chap, II. Sec. 6 a, Q. 11); (4*) Hit. Yyav. f. 55, p. 2, 
l 1 {see Chap* I. Sec- % Q. 4). 

Rem asks -—1 - Accord mg to the Hmdft Law, as interpr e t ed by s om c 
authorities! the widow loses her light to the estate of her first hus¬ 
band on account of her unchastifcy. {See Chap, II. Sec. 3 a Q, 16, But 
see Chap. VI. See, 3 c, Q, 6*) 

2* Though the re-marriage of a widow is legalized by Act XV. 
of 1856, a remarried widow is debarred from inheriting from her first 
husband by Sec. 2 of the same Act, (a) 

S- In a divided family, the daughter excludes remoter relatives, (A) 
as divided brothers and their sons*{c) the son’s widow, ( d) not so 
m an undivided family with surviving members, (e) See infra , 
Questions 4 and 10, 

The custom subsisting in some Naivadftri villages of excluding a 
daughter from succession to the village lands rests on a recognized 
inseparable connexion between the original proprietEiry families and 
their holdings* So “in the Panj&b where women do not transmit 
the right of succession to village lauds; this is because they marry 

outsiders.The exclusion..is the means of keeping the land 

within the clan and within the village (eoiainunity}.” Fauj. Gust. 
Law, vol. 3X p. 58* Daughters are generally but not always excluded, 
lb. 145, 175,177. In the same collection may be noticed a gradual 
growth of the right of the father to provide for his daughter out of 
tribal lands and to take her husband into his family very Hke what 

(a) So as to the Mara vers in Madras, though remarriage is allowed 
by the caste law, Muragayi v. YiramaMl, I. L. R, 1 Mad. 226. 

(&) Qorhha v, Baghu,, 3* A. Ho. 216 of 1873, Bom. H. C. P, J. F.for 
1873, p. 181. 

(c) L&wimon v. Krishnabhat, S. A, Ho. 342 of 1871, ibid, for 1872, 
Ho. 23. 

(d) 2 Macn. 43; and Coleb, m 2 Str. 234, 

(tf) Vinayeh Lakskma/ft al v. Ghimnab&i , B. A, No. 44 of 187S; 
Bom. H. C, P, X F. for 1877, p. 170. 
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occurred in Ireland and probably in other European countries in 
early times, (a) 

A custom of male in preference to female inheritance to bh&gd&ri 
lands in Gujarat was recognized in Tranjivm v. Bfti Bern, (£) 

4, There is no general usage of the Mar&th& Country excluding 
females from succession to ordinary inam, property. A priestly office 
and the vritti or endowment appendant to it may stand on quite a 
different footing, (c) See above Chap. II. Sec. 6 a, Q. 32* A widow 
may alien a vfitti to provide for her necessary sustenance, Q. 689, 
MS, iSurat, 19th March 1852. 

5 . As to tlio nature of the estate fc^ken by a daughter, reference 

may be made to Amritolal Bhose v. Raj one e Kant (d) quoted 

in the Introduction, p. 105. According to the Bengal Law, on 
the daughter's death, the property goes to her lather 5 * heirs, to the 
exclusion of her husband and daughter, (e) and she cannot alien to 
their detriment. (/) In Madras and Bengal indeed even under 
the Hit&kshar& the daughter ia held to take only an estate similar 
to that of the widow, (g) In Bombay the doctrine of the MifcftksharA 
smd of Jagfinnftfah has been maintained except as to widows. It was 
said that a daughter succeeds to an absolute and several estate in the 
Immoveable property of a deceased father, and has full right over 
such property of disposal by devise, (h) In Bombay, a daughter 
succeeds to an absolute and several estate in the immoveable 
property of a deceased father, and has full right over such property f 
as to the share which she takes as one of two or more sisters. (See 
above, Introd, p. 106, 109, 330, 337.) The property descends as 

(a) See Sullivan’s Introd. to 0’Gurry’s Lectures, VoL X. p, 170 ss- 

(b) I. L. R. 5 Bom. 482. 

(c) Vyanhatv&v v- Anpumdbdi, K. A. Ho. 44 of 1874, Bom. H, 0. P. 
J. F. for 1877, p, 302; Dumshwur v. Dcoshunkur, Morris 1 Re¬ 
ports, Part I. p. 63. 

{d) L.R.2 L A. 113. 

(g) See Coleb. Dig. Bk. V.T, 420, Comm.; 2 Macn, Prin. and Free. 57. 

(/) Doe dem. Colley Dose Bom v. JJebnarani Koberanj, 1 Fulton, 

B. 329; Muset. Gyan Koowar ei al v. Dookhurn Smgh el al t 4 C. S. 
D. A, B. 330 i 2 Macn. H. L. 224; Chotay Lall v. CMmnoo Lall etal, 
22 C. W. R, 496,0. E. 

(< 7 ) Ckotay Lull v. Chimno Lall, L. It, 6 I. A^ 16; Mutta Vadugarid* 
dim Tevar v. Doraeinga Tcvar, L. R. 8 I- A. 99, 

(h) llanbhat v. Damodarbhat , I. L. R. 5 Bom, 1?1, and enses there 
referred to; Bdbdji bin Ndr ay an v. Btildji Ganncsh t I.L E. 5 Bom. 660. 
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sbrldhana to the daughter’s heirs, not the husband’#, (a) See Ques¬ 
tion 21, The Privy Council declined to pronounce on this in Jhwr^dosB 
Bitit y. 6 \ Uppoomath Dossee et al. (6) But in Mitita Vaduganddha 
Tevar v. Borasing a Tsvar (c) the Judicial Committee say definitively 
that the HMkahar& Is not to be construed as conferring on any 
u woman taking by inheritance from a mate a Stridhuna estate 
transmissible to her own heirs , M It would seem, therefore, that the 
heritage taken by daughters must in future be regarded as but a 
life interest, whether with or without the extensions recognised 
in the case of a widow* except incases governed by the Yyavahara 
Hayukha, Chap. TV. Sec* 10, para* 25, 20s&. ($} See 2 Macn. .31. 
L. 57* 

6 . Many replies of the Sftstris pronounce m illegitimate daughter 
incapable of inheriting, but whether that would be so amongst Sftdras 
seems at least doubtful. See Steele, 180, She is entitled to mainten¬ 
ance and marriage expenses as a charge on the shares of both legi¬ 
timate and illegitimate sons, according to Sain v. Hart (<?} 

Q, 2,—A widow married a second husband. She has a 
daughter by her first husband. The question is whether the 
moveable and immoveable property of the first husband 
should be given to his daughterj who is a minor, or to the 
son of his separated cousin. 

A ,—The daughter is entitled to the property of her father 
as his legal heir.-I^nna, July 2Gtf h t 1857, 

Authohity,—M it* Vyav, f. 55, p. 2, ], 1 (see Chap* I, Sec, 2, Q, 4), 

RfiMAiiKS.— See the preceding Question. 

4 ___ 

Q t 3.—A deceased person has left a daughter and an¬ 
other daughters son* How will they inherit the deceased*# 
property ? 

A .—If the daughter is not married, or if she is in poor 
circumstances, slio will take the property of her father, and 
perform his funeral rites* The deceased daughter*# son, who 

(a) Navatrayn v. Nandkishor, 1 Bom, H, C. R. 2(19. 

(5)GM. I. A, 433, 

(c) L* R, SI. A, 99, 109. 

(ti) Seng a malath a himal t- Valayv.da Mud all t 3 M. H* C, R. 312. 

E» S A. No. 315 of 187(3 (Bom, IT. C. F, J, F. for 1877, p.34). 






is a minor, h entitled fco one-fourtli of his grandfather's 
property* When both the daughters are married, and are 
i u s i m i i at* c i r c u m start; ce s wit h r eg ar d t o th e i r m cans of 1 i v el i - 
hood, the surviving daughter and the deceased daughter's 
son will be equally entitled to fhe property. Each of them 
should therefore take a half of it, 

Ahmeclnuggur, June 16th r 1848 . 

Authorities.-—( 1) Yyav* May. p. 124, L 4 [sec Aufch. 4); (2) p. 1B4, 
1- 13 i (3) p. 156, 1*1 ; (4*) Hit. Yyav, f. 55, p. 2, h l (seeQlmp, L Sec. 
2, Q. &% 

Remark.— The daughter alone inherits, as the daughter 5 *? eon is one 
degree farther removed, He would however share the inheritance 
with his aunt, if his mother died after her father* 


Q* 4.—A man's gi*andsoa died, leaving a widow. The 
man died after ward s. T h e re are son s of h i s da u gli t ci\ The 
question is, whether the daughter or her sons, or the widow 
of the grandson, will bo the heir entitled to inherit the Watau 
of the deceased grandfather ? 

A ,-—If the grandfather was a member of an undivided 
family, bis grandson's wife cannot be his heir. The right of 
inheritance therefore belongs to Ms daughter and her sons* 

Sadr Adalat > September 25 th, 1888. 

Authorities.—(1) Hit. Yyav. r* 55* p* 2, L 1 ($ee Chap. !. Sec* 2. 
Q. 4); (2) U 58, p* l, L 5 ami 9; (B) Yyav, May. p. 136, L 4. 

By undivided, the means without partition having taken 

place between the grandfather and his son or grandson. 

Remark.— The deceased person’s daughter alone inherits the estate, 
In the case at 2 Maori. Prim and Free, of H* L* 43, a daughter is pre¬ 
ferred to a daughter-in-law. See also Q. 10, and Munsi. Murachce 
Koour v. Musst. Dolma Koour. (a) 


Q* 5*—A deceased person has left a step-mother and a 
daughter. Which of these is the heir ? 


55 a 


(a) Agra S. Reports for 1864, p. 171. 
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A, —If tlio step-mother is a separated member of the 
familjj tbe daughter should be considered the nearest heir of 
the deceased,— Ahmednmjrjur, May 19//t, 1859. 


AUTHOUTtEls,—(1) Vyav. Mny. p, 129, L 3 ; (2) p. 20, 1. 3 ; (3) p, 2$ t 
L 2; (4) p. 140, l 1{ (5) p. 137, L 5 i (6) Hit. Vyav. f. 46, p. 2, 1. 11 ; 
(7) f. 15, p. 2, 1.16; (8*) f. 55, p. 2 f !. 1 (ra Chap. L Sec. 2, Q. 4). 


Q, 6,—ATfipodhaoa (a) died, leaving a son. He had also 
nominated his sister’s son as his son* The son and the 
fjster-son are both dead, The son has left a daughter. The 
foster-son has left a son. The daughter has been married 
to a Brahman, whose caste is called Taulkiyn Audicdiya* It 
appears to be customary for the Tapodh&tm to in I er marry 
with this caste. The question under those circumstances is, 
whether the right of inheritance belongs to the daughter of 
the boh, or the sou of the foster-son ? 

A ,—A man who has a son lias no right to nominate any 
other person as his son. It is further to be observed that a 
mau of the Brahman, or Ivshatriya, or Vaisya caste, cannot 
adopt a sifter’s son. The sister’s son, therefore, is not the 
legal heir. The daughter, however she is married, in a 
Brahman family, is the proper heir. Her right is not affected 
by her marriage into a higher caste* 

Ahmedabadt October 1 7th $ 1857 . 

Authorities. —(1) Yyav. May. p. 105,1. S i— 

l( But a daughter's son and a sister’s son are affiliated (i. e. allowed 
to be adopted) by (Bonadailc, p. 70; Stokes, H* L. B. 61.) 

(2) Yyav. May, p. 104,1. 7; (3) p. 134,1. 4 (we Autb, 5); (4) p. 137, 
1. 5; (o*) Mit- Vyav f. 55, p. 2, 1.1 (see Chap. L See. 2 # Q. 4). 

Rbmaek,—B ut see Gunpatrav et al y. Vt£koft& et> aL ffi) It h not 
clear, however, that the parties in that case were, as the headnote 


fa) The occupation of this person is the same as that followed by 
Guravoa in the Dekban. It is washing idols, mid having charge of a 
tcmplo. 

{h) 4 Bora. H. C. it. 130 A. C. J. 
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s-uys, V&isyas, see Goydt Naylmr Sdfray v. Jlanmant Ganesh 
Sdfmtf, (a) and Narsain v, Bhuthn Lall (b) referred! to therein. 


Q. 7,—There were two brothers who liver] separate from 
each other. One of them died, leaving a daughter only. 
She did nob spend any money for the funeral cere monies of 
her father. The brother of the deceased incurred some ex¬ 
pense on that account. The deceased has left a will, be¬ 
queathing a portion of the property to his daughter. Can she 
claim more than the bequest, on the ground of her being an 
heir of the deceased, or should the rest pass into the hands 
of his brother as heir ? 

A .—A brother who lived separate from tho deceased can¬ 
not be his heir merely because he performed his funeral 
rites. The daughter is the heir to the whole property ; but 
if tho deceased has left a will specifying the portion to which 
her claim should bo confirmod, and transferring the rest to 
his brother, the brother will inherit according to the will of 
the deceased; otherwise the daughter should take the whole 
property, paying the expenses incurred on account of tho 
funeral rites .—A h mechwggur, Jan nary 10 th } 3848. 

Authority,—* Mifc. Vyav. f. 55, p, 2,1 1 (see Chap. I. Sec. 2, Q> 4), 

ItafABK.—A daughter succeeds in preference to a separated 
brother, (c) 


Q , 8.—Two brothers lived separately from each other. 
One of them died. Will the daughter, brother, or step-bro¬ 
ther of the hitter succeed to his property ? 

A ,—If the deceased was separate, his daughter will be his 
heir; but if he had not separated, bis brother or (if there be 
no brother) his half-brother will be his heir. 

Poona } October 23 nl> 1846. 


(a) I. L. R. 3 Born, 273. 

(b) C. W, ll. Sp. No. for 1864, p. 194. 

(c) Tinnuawn Guneslihhat v. Krishnahhai, S. A. No. 342 of 1871 
(Bom. H. C. P. J, F, for 18/2, No. 23). 
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ATJTiioitm\—* MiL Yyav, f. 55, p. 2,1. 1 (see Chap. I. Sec. 2, Q* 4). 

KEitiUK,—See C. Httreehur Parslmd Boss v. Govoolamind Doss, (a) 

Q. 9. —There were two or three brothers, one of whom 
lived at the distance of three kos from the others. He w m 
tile re for about 20 years. His daughter and son-in-law also 
lived with him as the members of the family. He is now 
dead, and the question is., whether his brother or daughter 
is his heir ? 

A .—As the deceased lived in a different village, and as he 
has not left a better heir, or adopted a son, his daughter will 
be entitled to his property.— Dhanvarj November IBihj 1850. 

Authorities ‘—(I*) Mifc. Vynv. f- 55, p* 2, 1, 1 (see Chap. I. Sec, 2, 
Q. 4); (2) Vyav, May. p, 134, L 4 (mu Aulh. 1) ; (.3) p. 181,1- 8:— ■ 

iSTfirada.Gift and acceptance ; cattle, grain, 

bouses, la ncl, and attendants Ttnist be considered as distinct among 
separated brethren; as also the rules of gift, income, and ex¬ 
penditure, Those by whom such matters are publicly transacted 
with their co-heirs may bo known to be separate, even without written 
evidence,” (Horradailo, p. 07 ^ Stokes, H. L, Lb 82.) 


Q .!. 10,—The son of a man died while his father was alive. 
The father died afterwards. His daughter-in-law is alive. 
Ho 1ms also a 'separated brother, and a widowed daughter, 
The question is, which of these is the heir ? 

A .*— 1 The rule of succession laid down in the Sffstra pro¬ 
vides that when a man, separated from his brother* dies 
without leaving male issue* his widow becomes his heir; that 
in her absence, his daughter ; and that in l lie absence of the 
daughter* some other relatives havo a right to inherit in 
succession. A daughter-in-law is not mentioned in the; rule. 
She cannot* therefore, have any right to inherit the de- 
ceasecFs property. The daughter is the heir, A suitable 
provision must* however, be made for the support of the 
daughter* in-law.— Sura6, Jane 19 th, 1850. 




(a) 17 C. AT. 11. 129 O. It. 
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AifTjioitiTIE^v *(I} Vyftv, May, p. 137, 3. 7 (see Chap, II. Sec, 6a, 
Q. 11) ^ (2) Ytramifcrodnya, f, 2 Q$, p* 1,1, 13 ; (3*) Mifc, Vyav, f. 55, 
p- 2,1 1 (ffitf Chap. L Seo. 2, Q. 4). 

—jS-’e Remark £a Question 4, stfjjra; and Introd. p. 128. 


Q, 1L—A man* who was himself adopted, died, leaving 
a daughter* There is a brother of the deceased, i, e* a son 
of liis natural father, who belongs to the same family, but 
he is a distant relation of the branch represented by the 
deceased, being a cousin of five removes. Who will bo the 
heir to the deceased^ property, the daughter or the cousin ? 

A .—When a separated member of a family dies without 
leaving any male issue, his daughter is the heir. If the 
deceased had not separated from the other branch, his cousin 
is the heir*— Foma, March 27 th, 1850, 

Aumoiums.—(1) Yyav. M ay. p, 134, L 4 (see Auth. 3); {2)p, 
136, l 2 [see Chap, I, Sec. 2, Q. 3) j (3) Mit. Yyav. f. 55, p. 2* 1.1 
(see Chap. I, See. 2, Q, 4), 


Q* 12*— A person has died, leaving a daughter who is 
under, age. Should the certificate of heirship be given to 
tho daughter, or to the cousin of the deceased, with instruc¬ 
tions to protect the property and tho heir, and to get her 
duly married ? 

A,—If the cousin is united in interests with the deceased, 
lie mEiy ho granted a certificate, but if ho bo separate, tho 
daughter of tho deceased should be declared tho heir, and 
placed under the protection of her cousin, 

Ahmetlnuggnv, October 12 fit, 1846* 

Authorities.—( 1*) Mit. Yyav, f. SI, p. 1, ], 10:— 

"‘Rat sisters should bo disposed of in marriage, giving them, as an 
allotment, the fourth part of a brother's share.” (ft) (Oolcbrooke, p. 
230; Stokes £1. L. B. 393,) 

U) Regarding the explanation of the passage, see Cokbrookc on 
Inheritance, p. 286. (Mit. Ch. I. Sec. VII. paras. 4, 5.) Though 
the passage does not expressly prescribe that the unmarried sisters 
should receive maintenance, tins of course follows from the injunction 
to marry them, and to give them a dower. 








(2*) Mit. Yyav. f. 65, p. 2 t 1. 1 ($ea Cbap. I. Sec. 2, Q. 4), 


El'.maeks — 1. If the deceased belonged to an undivided family, 
the non or sons of his brother or brothers will inherit, and not Ins 
daughter. But she has to be kept by her rotations up to the time 
of marriage, and to bo married at their expense, 

2. If the deceased was divided from his relations, the daughter 
inherits. As she is a minor she must have a guardian till she is 
married, which guardian will be the next paternal relation. I Str f 

h. l. n . 


Q, 13.—A man died. There arc his male cousin and a 
daughter of 10 years. Which of these is the heir? If the 
cousin be heir, who should be entrusted with the protection 
of the deceased's daughter ? 

A,—When a man, who has separated from his dies, 

his daughter becomes his heir. When a man, who is a 
member of an undivided family, dies, his daughter, as the 
nearest relation, is his heir, The cousin, however* will be 
the heir entitled to inherit the deceased ta Wat an and land, 
paying rovenno to Goveramenb. The he l r w i 11 be burdenee! 
with the obligation of getting the deceased's daughter mar* 
ried. If the daughter has already been married* the heir 
must afford her such protection as she would, have received 
from her deceased father.— Surat, December 29 th } 1346. 

Authorities.—(!*) Mita Yyav. f. 55, p 2, 1. 1 (sfe Chap. L Sec 
2, Q. 4); (2*) f. 51, p. 1, l 10 fjw Chap. II. Sec: 7, Q. 12), 

Eemahk.—T he doctrine of the SAatri ns to an undivided family la 
incorrect* See the preceding case. He gives the Bengal ruleas laid 
do w n i n t h el) ay a B 31 Aga, 0 i i a p. AT, S pc . IL pa ra. 1. Beta s M i U a - 

misra points out in the Vlrnmitrodnym Transl, p. 181, Jimfltn Y]ih£na 
in a n o tl icr pi ace (D ay a. B h fig. CJ h. 111. Se u II. pn ra. 37) s a y s t h at in a 
partition portions arc not taken by daughters as having a title to 
the succession, though the quotation from Devala is not there relied 
ou uh MItramilra supposed. 

(3. 14.—A Kulakarani died. There are his daughter, some 
second cousins* and their sons. Which of them will inherit 
the deceased's Wat an ? These relations of the deceased 
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lived separate from him. The deceased received his share 
separately. When he and his wife died, his property wag 
considered heirless, and sold as unclaimed* Who will bo 
the heir to this property ? 


A. If the deceased had declared himself separate, and 
had received his share of the property, including the Watan, 
separately, his daughter alone will be his heir* If the 
Watan was not divided, his cousins will ho the heirs of tho 
deceased .—AhmednitggWj June 30lh } 1848* 


Atmtouixip.—(1) Vyav.May, p* S3, 1. 3; (2) p, 137, 1. 5-7. (3) 
p. 157, L8r(4) p. 159,1* 5; (5) p 156, h 5; (6} j>. 155, I. 5; (7) foifc. 
Tyav. f. 46, p. 2, h (S) f* 55, p. L>, h 1 (sea'Chap. L Sec. 0, 
Q. 4). 


Q * 15.—A daughter of u person, having orally renounced 
her right to her father's property, refused to perform his 
funeral rites. A cousin of the deceased, therefore, perform* 
ed the rites. The daughter now asserts that she did not 
renounce her claim to the inheritance, and wishes to have it 
recognized. Who will be the heir under these circum¬ 
stances, .the daughter or the cousin ? 


A.—It appears that tho deceased hm left a will to the 
effect that his property should be given to him who 
should perform his funeral rites, whether it were his daugh¬ 
ter or the cousin, If it could bo proved that the former 
renounced her claim, and directed her cousin to perform tho 
rites, and take the property of the deceased, her claim would 
be inadmissible; but if no proof of this bo forthcoming, the 
daughter by law is the heir, and entitled to the inheritance. 
In this case the daughter would bo obliged to pay the cousin 
the expenses which ho might have incurred in performing 
the ceremonies*— Tanna> December 29th 3 1848; 


ActaoEUUBs*—(l). Vyav May. p, 134, 1. 4 (see Anth. 4); (2) p. VA7, 

'■ ( 3 )P- 138, ]. S; (4*) Mit. Vy&v. f. 55, p. 2, 1. 1 (see Chap. I. 

Sec. 2, Q. .1). 
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C). 16.—Will a man’s property descend to his married 
daughters or to liis brother’s wife ? 


A .—If the deceased was a member of an undivided 
family, and has left no sons, his brothers will be bis heirs, 
and in the absence of brothers their wives ; but if the 
deceased had separated [from his brothers] his daughters 
will bo his heirs.— Poona, December 31st, 1845. 


Acthobmjks.—*\ 1*} "Vyav. May. p. 130, 1 2 (sec Chap. I. Sec. 2, 
Q. 3); (2*) Hit. Vyav. f. 5G, p. 2, 1, 1 (sec Chap. I. Sec. 2, Q. 4). 

It cm ark..— The brother’s widow inherits only in cose the deceased 
(4) and his brother (B) were united in interests, and A died before B 
For in this case the share of A would fall lirst to B (Authority i), 
and next to B’s wife (Authority 2). 


Q. 17,—An inhabitant of Gujarath bad a daughter-in- 
law, who was pregnant at his death. He (therefore trans¬ 
ferred his property by a deed of gift to his son-i n-law, on 
condition that if the result of the pregnancy should prove a 
son, the whole of his property should be given to him ; that 
if a daughter, her marriage expenses should he defrayed 
from the property, and his daughter-in-law supported dur¬ 
ing her lifetime from the same source. After having made 
a deed of gift to this effect, the man died. His death was 
followed by that of his daughter-in-law without issue, mid 
of bis son-in-law. There is only a daughter of the man, 
i. a. the widow of his son-in-law, who obtained the gilt. 
Can she be considered the legal heir to the property f 

A. —When a man makes a gift of any thing, and at the 
same time retains his proprietary right to it, the transaction 
cannot be considered a gift. This is one of tbe roles of the 
Silstra; and another is, that when a man dies without leav¬ 
ing male issue, and wife, his daughter is his legal heir. In 
the case under reference, the man who made the gift of his 
property retained his right to it, as shown by tho condition 
of the grant, that the property was wholly to pass to the 
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son of bis daughter, in cam lie should come into existence. 
The deed of gift is therefore illegal; and when it is set 
aside/ the daughter of the man succeeds, 

Khandeshj Jamtanj 4th, 1853 * 

AuTiioBmES.—(1) Vyav, May. p. IDG, 3. 5 ; (2j p, 134, L 4 (see Auth* 
4); (3)p. 121,1. 2; (4*) Mit, Vyav, f. 55, p* 2 f L 1 (see Chap. L 
Sec. % Q. 4). 

HEHiAEK.““The gift may, however, he accompanied by a trust or 
duty to be fulfilled by means of it or in return for it, (a) lb must be 
completed by possession ; (6) at least as against a subsequent transferee 
from the donor* (tf) When tbo purpose of a gift is not fulfilled, as by 
non-execution of the trust or other annexed duty, the Hindil Law 
annuls the donation, and this is ao though the proposed consideration 
(for so it is regarded) fail but in part, (d) The gift is thus attended 
with a kind of condition subsequent of defeasance* Under the 
Roman law, as under the codes derived from it, a gift was revocable 
by the donor for ingratitude, (c) For non-safcisfaction of charges it 
could be revoked by his successors* (/) The Indian Courts do not 
now cancel the gift: they enforce the annexed duty according to 
the equitable doctrine of trusts, (j) subject to the limitations 
noticed above, pp. 178 ss h 


(/;) Rambhui v, haka1iman } L L. ft* 5 Bom* 630. 

(t) lb., Vilhalmo Vanwfyy v* Chamya, B* IL C* P. J. F, for 1877, p. 
324; Lallublm v, BtU AmfiU L L. R. 2 Bom* 299 j Jlarjhvmi Anandrdm 
v. Vcrcnt 4 Bom. H. C. R* Jl A. C. J* 

{o) 2 Haem II- L* 207 ; 2 Str. H* L. 427. 

(d) S&e Coleb. Dig* Bk*II. Chap. IV. T* 56, Comm. 

(e) See Celeb. Obi. § G57 ss. 

(/) Croud. Band. p. 201, 

(y) See the Transfer, of Property Act, IV* of 1882, Secs. 126, 129; 
Indian Trusts Act, II* of 1882, Secs. 1, 45, 56, 61; Specific Belief 
Act, I* of 1877, Sec. 54; Acts XXVII* and -XXVIII. of’1866; Earn 
Narain Singh v. Ramoon Paureyj 23 C* W. R, 76* Acta II and .TV' 
of 1882 are not m force in Bombay, and where Act II. is in force it s 
operation amongst Hindis is much limited by Sec. J-, which 
reserves tho classes of trusts which most frequently form the subjects 
of litigation* 
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Q* 18.—Can the daughter of a deceased MaMr dedicated 
as a Murall, as well as her son, he considered heirs to liis 
property ? 

X—The Silstras are silent as to the practice of dedicating 
females as Muralis. The Murali and her boh would, how- 
ever* according to the custom of the caste, succeed to the 
property left by her father.— Dhanvar, August II th $ 1857, 

AuTuoam.—Mifc. Vyay. f. §5, -p, 1.1 {$&$ Chap.1. Sec- 2, Q. 4). 


Q . 20,—A deceased person has left no male issue, but 
has lett four daughters. One of them became a widow when 
she was a child, and therefore lived in her father’s house, 
making herself useful to him as a servant, The deceased 
has a nephew, who lived separate from him. Which of 
these two persons will be tlie heir ? 

A ,—When a deceased person has no widow, his daughters 
are his heirs. Of these, the one who is not married hae a 
superior claim; and when all are married, the one in poor 
ciiTAirustances has a superior claim, Those who are in good 
circumstances are, however, entitled to a small share of the 
property. Small shares of the property should be given to 
the wealthy daughters, and the rest to the one in poor condi¬ 
tion. The nephew,, whose iuprests are separate, has no 
right whatever.-— Ahmednuggur^ >Sep£emh&t* 21st, 1847. 

AutnoBims.—(1) Vyav. May. p. 137, L 6:— 

“If there be more daughters than one, they arc to divide (the 
estate), and take each (a share). In case also where some of them arc 
married and some unmarried, the unmarried ones iiosns (succeed), by 
reason of this text of Katyayana;—* Let the widow succeed to her 
husband’s estate provided she be chaste, and in default of her, the 
daughter inherits, if tmviavried/ 

“Among the married ones, when some are possessed of (other) wealth 
and others are destitute of any, these (last) even wilt obtain (the estate). 
From this test of Gautama i— 1 A woman’s property goes to her 
daughters, unmarried, unprovided for. Unprovided, destitute of 
wealth. Those acquainted with traditional law, hold f hat the word 








woman's (wife's) includes the father’s also? " (Borradalle, p. 103 ; 
Stokes, H. L. B. M) 


(2) Vyav. May. p. 83,1. 3; (8) p. 157, l 5 1 (4) p. 159, I. 5 j (5) p. 
150, l 5; (6) p. 155, L 5; (7) Mit. Yyav. £ 46, p. 2,1. 14; (8*) f. 58, 
p. 1,1. 5 (me Antli. 1). 

Remarks.— 1* Comparative poverty determines the preference of 
married daughters to succeed, (a) Failing a maiden daughter, the 
succession devolves on an indigent married daughter though 
childless. (5) 

2. The different position o£ daughters in relation to each other 
heirs o£ them fathers property in Bombay and elsewhere is considered 
in the lutrocL above, p, 106^ 102. 

3. In Amritlal Bose v. Hajone chant MU ter, (c) (a Bengal case), it is 
said that a heritable right vested in one of two sisters at her father's 
death is not extinguished by her becoming a childless widow, in 
whom as such the right could not have vested. She may therefore 
succeed to her sister who took at first as the preferable heir, 
and so oxoludo that sister-a son, contrary to the law in Bombay. The 
Hindi! law does not deprive, on account of supervening defects (not 
amounting to an incapacity for holding property), of an inheritance 
once actually taken or “ vested in possession” j see the case of the in¬ 
continent widow, below. But where successive heirs are provided to 
the same person, the analogy of the widow's estate and those 
following it, would seem to point to the temporary estate being 
regarded as a prolongation of the original one, and the claims of al¬ 
leged heirs being estimated according to their condition afc the end 
of tho derived interest immediately preceding. The judgment 
therefore may bo regarded as a substantial extension of the rights of 
those having latent interests at tho death of a father. 

Q, 20.—A man of tho SMra caste has loft two widowed 
daughters. Which of them will bo hia heir ? 

The one who is wealthy cannot claim tho property. 
Tho poor emo will bo his heir* If both are in similar cir¬ 
cumstances, each should receive half the property. 

SholapooV) September S6i£, 1846, 

(a) BaMbtU v. MancltJtaMi t 2 Bom. H, C, It, 5 ; Pali v. Narotum 
Bapti ei al, 6 Bom. H: C. R. 183, A. C. J. 

(b) &mnaU Uma Deyi v, Gokoolammd Dae, L. R, 5 I* A, 40. 

(u) L. It. 2 I. A US! 
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A u Til obit? . * Vy av - May. p. 137 f L 6 (see Chap* IL Sec. 7, Q. 19), 


Remark .—Sm the Remark to Q. 19, 


Q . 21.—A deceased person lias left two daughters* one of 
whom has applied for n certificate that she is his heir. 
Should it be given to her f 

A~ The two daughters have equal right to the property 
of tho deceased* and one of them may therefore have a cer¬ 
tificate stating her right to one-half of it. 

Poona, October 12th, 1846, 

Authority,—Y yav. May, p. 137, L 6 (s$e Chap. II. Sec, 7, Q* 19). 

REMARK.—In tho cases of Kattama Nachiar et at v, Uorasinga alias 
Gaunvallabt i, (a) and RadkaJmhen v. Rajah Ram Mundtil et al, (6) 
different views are taken of the devolution of the property inherited 
by daughters. See the Section on Sfcridhcma, p, 265 and above, 

Q, 1. 


SECTION 8, “DAUGHTER'S SON. 

Q. 1,— A man died. There is a widowed daughter of 
his daughter, and a son of his other daughter. Which of 
these is the heir ? And if both are heirs* in what propor¬ 
tion should they share the property ? 

A .—The daughter's son is the heir. 

Surat, June 1 4th, 1853 . 

Authorities*—( 1) Viramitrodaya, f. 205, p* 2, 1, 2 Antlu 2 ) ; ( 2 # ) 

Mit, Yyav, f. 58, p, 1,1. 9 

*' By tho import of tho particle * also f (Section I. § 2), the daugh¬ 
ter's son succeeds to tho estate on failure of daughters. Thus Vishnu 
says, 1 If a man leave neither son, nor eon's son, nor (wife, nor female) 
iasne, the daughter's son shall fake his wealth. For in regard to 
obsequies of ancestors, daughter's sons are considered as son*s sons.' * 
(Colebrooke, Hit- p, 342; Stokes, H. L, 33. 44l«) 


(a) 6 M. H. 0. E. 310, 

(b) GC. W, E. 147, 







Remarks.—! Daughters’ sons take par capita, (a) They are ex¬ 
cluded by the survival of any daughter, (ft) But m liadhcihishen 
v. Rmnarain, (c) a Bengal case, it was held that the son e. n 
dangiiter, who was unmarried at the time of hm* succession, succeeds 
to the paternal estate, to tho exclusion of her married sisters. 

2. According to the Mitaksbarfi, a daughter’s sontakes his maternal 
grandfather’s estate as full owner, and on his death such estate de¬ 
volves on his heirs and not on tho heirs of his maternal grandfather, (d) 

Q i 2 ._A man, having survived his son, died, leaving a 

daughter-in-law, and a daughter’s son. Which of the two 
succeeds to his property ? 

A—The daughter-in-law, by virtue of her heirship to the 
son of the deceased, will be his heir. The daughter’s son 
will not be the heir. His right is not superior to that of tho 
daughter-in-law, because it is declared in the Sastras that 
no son should be recognized as heir in the Kali age, other 
than tho begotten and tho adopted,— Khandesh, 1848, 

Authorities.— (1) Yyav. May. p. 134,1. 4; (2*) Mil. Yyav. f. 68, 
p, 1, 1. 9 (see Chap. II. Sec, 8, Q. 1). 

Rbmaxkb.— 1. The daughter’s son inherits, according to Auth. 2, 
if tho grandfather died after his son. Otherwise the daughter-in-law 
is to be preferred, as in M,ahalaxnri v- Grandsons of Kripa Shodhuh («) 
contra B Slim Sidrae Singh v. Bakornt Singh. (/) In Amlawow v- 
Ruttm Krishna et ad, (?) it was held that a daughter’s son precedes a 
grandson’s widow. See Sec. 7, Q. 4. 

2. Tho Sastri’s remark refers to “ tho putrikd-putra,” the son of 
an appointed daughter, who according to the ancient law was reckon- 

(а) Ram Sviandh Pandcy e.t al v. Baftuo Bus dee Singh, 2 Agra H C. 
R. 168 ; Rttmdhm Sdn ei al v. Kishenktinih. Sein et al, 3 C. S. D. A. 

R, 100. 

(б) Mussf. B-amdan v. Beharee hall, 1 N. IV. P. D* C. K. 114. 

(c) 2 Wyman’s R. Civil and Cr. Reporter, 162. 

(d) 8ibta v, Badri Prasad. I. L. R. 3 All 134. 

(e) 2 Borr. 557* 

(/) Calc. S. D. A, R- for 1833, p. 490, 

(< 7 ) Reports of Selected Cases (1820-40), 1st Ed. p* 132, 2nd Ed. 
p* 150. 
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ed amongst the ** twelve sons,* * but whose heirship in that character 
would not now be recognized. 


Q< 3,—A man died. Thera are a eon of his daughter, 
and a second cousin. Which of thane in the heir ? 

A .—If the dec cased was a separated member of the family, 
his daughter's son is the heir. If he and the second cousin 
have lived as members of an undivided family, the cousin 
will bo his h,mi\—Khandes\ August 25 ih t 1853* 

Aurhonrim.—(1) Yyav. May. p. 134,1. 4 ; (jj p. 138, 1. 2 (see 
Audi, 4} s (3 # ) Yyav. May. p. 13G, 1. 2 (see Chap, I. Sec. 2, Q. 3); 
(4*) Kit, Yyav* t 58, p. 1, l 9 (sec Chap* II, Sec. 8, Q. 1). 


Q, 4,—A Brahman died without male issue. Whilst the 
funeral rites, including the ceremony of ^SapindV* were 
performed from the first day by his brother's son, in con¬ 
formity with the deceased's direction, his daughter's son 
performed them from the eleventh day. Which of these 
will bo the heir of the deceased ? If the brother's son is 
entitled to the property, can tho costs of the funeral cere¬ 
monies performed by the daughter's son be paid to her ? 

A —When a person who had separated from his family 
dies without male issue, his first heir is his widow. In her 
absence his daughter, and if a daughter is not in existence, 
her son is tho heir. In the case under reference the daugh¬ 
ter's son, who performed tho funeral rites, is the heir. 
The nephew, who had separated from tho deceased and who 
performed tho rites ia accordance with tho written directions 
loft by the deceased, cannot be considered the heir, though 
he is entitled to the costs of the rites. 

Tanna, September Oth } 1847, 

AuTUoairm.—-(1) Yyav. May, p, 138,1, 2:— 

[ Yislmu)If a in an leave neither son nor son's son, nor (wife, nor 
female} issue, the daughter's son shall take his vrealfch . For in regard 
to the obsequies of ancestors, daughter's* sons are considered soil's 
sons/ 1 (Borradaile, p. 103 ; Stokes, H. L. B. 87.) 
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(2) Maim IX, 13^3 

*■* By that male child whom a daughter, whether formally appointed 
or not, shall produce from a husband of an equal class, the maternal 
grandfather becomes the grand sire of a son’s son; let that sou gtTe 
the funeral oblation and possess the inheritance/’ (Colobroke, luh. p> 
313; Stokes, H. L. B. 441.) 


Q. 5 —CtinUo male offspring of a Stldra woman by her 

second husband succeed to her father s property ? 

/ 

A.—As there is no prohibition in tho Sftstra against 
remarriage by a woman of tho Shdra caste, it is generally 
resorted to. The male offspring by a remarriage will there¬ 
fore be the legal heir to his maternal grandfather's property, 

Sadr Ad&lat, November 17 th } 1888* 

Authorities.—(1) Hit* Vyav* £ 55, p. 2,1. 1; C-) b o8, p- 1, h 9 
{see Chap. II. Sec. S, Q. 1); (3) Maim, IX, 132 ; (4*) Nimayaalndhn, 
Par. Ill-Pra. I. fob @S, p, 2/h U— 

Since (the following passage) is quoted in tho Homftdri ■— 

« The remarriage of a married woman, the (double) share given to 
-an elder brother, the killing of cows, the (appointment of a brother 
to cohabit with the) brothers wife, and (tho carrying of) a water pot, 
these fire (actions) ought to ho avoided in the Kali (age)." 

Bemauks.— 1. The Hindi! Law of the Patras forbids the remarriage 
of widows of all classes, {Sm Aufch. 4) Consequently the son of 
a remarried woman is to be considered illegitimate, and as such no! 
qualified to inherit except under caste custom. See Ch. II* Soc. 3, Q. lb, 

2, Aa the marriage of widows is legalized by Act XY. of 18o6, the 
P&b wife’s son inherits. Sec above* p* 413. 


SECTION 9.—MOTHER* 

(j; 1 ,—A person executed a bond and a deed of sopara* 
lion in the name of a woman and her son, Can tho woman 
sue on the bond after the death of her sou ? 

yL—The mother) being tho heir of her son, can do so* 
Poona t August 1 1th f 1845* 
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HEIRS IS DIVIDED FAMILY, 

AcTEomri,—*Mifc. Vyav- f» p* 1> ^ 

« On failure of those heirs, fcli© two parents, moaning the mother and 
the father, are successors to the property. 

" Although tlie order in which parents succeed to the estate do not 
dearly appear (from the tenor of tho text, Section I. § 2), since a 
conjunct ire compound is declared to present the meaning of its several 
terms at once, and the omission of one term and retention of the other 
constitute an exception to that (complex expression), yet as the word 
i mother * stands first in the phrase into which that is resolvable, and 
is first in the regular compound 1 mother and father/ when not reduced 
(to the simpler form* pitarau, 4 parents ■) by the omission of one term 
and retention of the other j it follows from the order of tho terms and 
that of the sense which is thenca deduced, and according to the scries 
thus presented in answer tio aniriqmry concerning the order of suc¬ 
cession, that the mother takes the estate in tho first instance, and on 
failure of her the father.” (Colobrooke, Mifc, p. 34t ; Stokes, H. L- 
B. 441-2.) 

Remarks.— 1, On the mother’s death the succession goes to the 
then next heir of the son, according to P- Bachirajee v. K 
Vmkaia^Qfai (a) See above, pp. 110, 328, 338. 

2. Maun gives apparently contradictory directions as to tho 
precedence of tho two parents. (See Mann XX, 185, 217,) Vijimftes- 
vara/s argument is controverted by Uilakantha, Vyav* May, Chap, 

IT- See. 8, p. 14* The Smnti GhaudrikA too rejects it, See 
Chap* XI. Sec. 3. (5) 

3. In GujarAth the father Is preferred to the mother as heir to 
their sou, (c) 

4. A mother of a Girasia was held entitled to receive tho Girasi liaks 
from Government, upon tho death of her son. (d) 


(a) SMad. H. C. B/402. 

(^) lu the oldest form of tho Salic law the Inheritance is given to 
the mother next after the sons. After her came the brother and sister 
<m equal terms, and after them the mother’s sister- In the next stage 
we have <f if there bo no mother or father” ; then 11 if no father or 
mother.” The w sorores patna* in like manner acquire precedence 
in the later law over the ,f sororca mafcris.” Bat female succession, 
first to land at all, and then to tiro " terra salica” (probably the estate 
of the Hall t. e* for maintenance of the household) is throughout 
excluded. Sec Hessels and Korn, Lex- Sal. 379-386. 

( c ) KkedJiafihm Mahijl V- Radhtir Dnla t I. Ia. B. 6 Bora. 541, 

(d) Bai VmdOia v. The CoUector of Surat* R. A* Ho. 3* of 
Decided 30th November 1870 (Bom. H. C. P- J V. for 18/0), 








Q. 2.—A son of 7 years of age, of a man of the Farit 
caste, died. His father is in prison. The son’s mother 
has applied for a certificate of heirship. Can it be granted 

to her ? 

A. The father is the heir of his son if he should die be¬ 
fore his marriage, and in the absence of the father, his 
mother is the heir.— Poona, April 1 6ih, 1857. 

Authorities.—(1) Vyar. May. p. 138,1. 3; (2) Mit. \yav. f. j8, 
p. 1,1. 11 (see Chap. II. Sec. 9, Q 1). 

Remarks —1. There are no special rules regarding the succession 
to the property of an infaufc. 

2, If the property of the deceased son is separate property, as the 
context of the question seems to indicate, consisting in presents from, 
relations orfriends.it falls under the general rules which,regulate 
the succession to the property of a separated person who-has no male 
issue, and consequently the mother inherits before the father. 

See the case of Naratap* Sakkdrdm, (o) and the Introduction, 
Section on Strldhana. The estate which the mother takes m the 
property of her deceased eon is according to the case similar to that 
which a widow takes in that of her deceased husband. See also 
I\ Bachiraja v. Venkata ppadu- (6) 


Q s, —In the case of some money being due to a de¬ 
ceased person, who lias a right to claim the payment his 
mother or liis widow ? the latter being notoriously adulter- 
ons, and. pregnant by illicit intercourse. 

A. _ The mother has the right to recover the money, even 

if she be separate. The widow has forfeited her right in 
consequence of her had conduct. 

Ahmadnuggur, September 26 th, 1849. 


Authorities-— (1) Yyav. May. p. 13d, 1. 8:— 

« But a wife who does malicious acts injurious to her husband, who 
acts improperly, who destroys his effects, or who takes dehghfc m 
being faithless to his bed, is held umVorthy of separate property. 
(Borrndaile, p. 102; Stokes, B. 86.) __ 


(a) 6 Bora. H. C. R. 215 A.' C. J. 
(i) 2 M. H. C. R- 402. 
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(2) Mlfc. Yyav. t 55, p, 2, 1. 1 (see Chap. I, Sec, % Q. 4); (3*) 
f. 58, p, 1, L 11 (sw Chap. II. See. 9, Q. 1 ). 

EiflMAHK.— u Even if she be separate.” It does not matter whether 
the mother lived with her son or not, eince she inherits, on the ex¬ 
clusion of deceased's widow, as the nearest heir to a 14 separate, not 
reunited, person, who has no male is a no 


Q * 4*—A man died* leaving 1 two widows. One of them 
had a son* who also died afterwards. Whieli of the survi¬ 
vors is entitled to the property of the deceased as his heir ? 

—The son became heir of the deceased father, and when, 
iho son died, his mother became his heir- The step-mother 
is not his heir,-— Dharwar, October 1 StJt } 1852, 

Authorities.—( 1) Mi| Yyav. f, 55, p. 2, 1. 1 (see Obap. I. See. % f 
Q 4); (2) f. 55, p< 2, h 7 ; (3) f. 58, p. 1,1, XI (**e Chap. II. Sec. 9, 
Q. 1); (4) Yyav. May. p. 83, 1. 7. 


Q. 5,—A man died, leaving two sons by two different 
wives. The son of the younger wife was a minor, and hia 
share was therefore deposited by the father with a banker. 
The son afterwards died. Has his mother or his step* 
mother the right to inherit his property ? 

A .—The mother of the dec eased. 

Ahmednugguv, April 3rd, 1857. 

Authorities.—( 1) Mit. Vyav. f. 55, p. 2, 1, 8 j (2) f. 51. p. 1, L 3 ; 
(3) f. 46, p. 1, L 9 ; (4+) f. 58, p. 1, h 11 (sea Chap. IL S«, 9, Q. 1J; 
(5) Yyav, May, p. 2. 


Q, 6.—On the death of a man his estate was entered in 
the public records in the name of his son. The son subse¬ 
quently died, and there remained two claimants* namely* 
the son's mother* who was married by i£ Pat/' and his step¬ 
mother* who was married by u Lagna/ J In whoso name should 
the estate be entered ? 

A -—If the widows live together* the one who by age 
and abilities appears superior* should be considered entitled 
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to have the property registered in her mme. If they are 
separate the mother of the deceased son should have a pre¬ 
ference to the other.— Dharwar^ May 1858 , 

Avruoamis.—(1) Hit, Vyav. f. 20, p. h 1. 16; (2*) f. 58, p. 1,!. 11 
(we Chap, II. Sec, 9, Q, 1), 

Hemaek,—T he Sftsbri seems to have thought of the case of two 
widows who after their husband's death became coowners of his 
property, (a) In this case the land must bo entered in the name of 
the deceased son’s mother* since she is the solo heir of his property. 


7,—A man died* leaving a widow and a son. He 
held a Desnigiri Wet tan* which was his ancestral property. 
The mother and the son used to manage the Watan con** 
jointly. The son afterwards died, leaving a widow and a 
male child. The latter died subsequently, The question is* 
whether the mother or the grandmother of the male child 
is entitled by right of inheritance to take the Des&igiri and 
other property ? Are both of them entitled as heirs ? 

A *—The mother is the nearest relation of the child. She 
is entitled to inherit the property of her son. She cannot* 
however* transfer the Desaigiri* &c,* to others by sale, gift* 
or mortgage. She should live upon the proceeds of the 
property,— Surat, July 20 th, 1854, 

AuTimreiES,—(1) Mifc. Vyav. f. 55, p. % L IS (see Auth. 2); (2*) 
f, 68, p. 1, 1. 11 (see Chap. It. Sec, 9, Q, 1); (8) Vyav. May, p. 138, t 5 
(see Auth 2); (4) p. 135,1.2 ( see Chap. II. Sec. 6 A* Q. 6); (6) Manu 
IX. 187. 

Bemautc,-—I n J^arsappa v, Sakharam, (6) it was held that a mother 
inheriting from, a son takes the same estate as a widow from her 
husband. In Sakharam v. Sitaha (c) this is said to be settled law, 
The S&stiis in such cases as Q, 3, agreed with the answer here given 
that the mother inheriting becomes herself the proposiia for any 
further descent. See further above, Introd, p. 330 ss. The MitakshatA 




(a) BhugiuandeenDoobey v. MynaBaee t 11M. I. A, 487. Above* p. 103. 
(4 6 hem , H. C. K. 216. 

(g) L It, K. 3 Eom. 353. 





Chap* I. Sec. I, paras. 12, 13, Bays that whore there is heritage there 
is ownership, and in Chap. II. Sec. 1, paras. 12, 39, that the widow, 
and failing her the parents, take the heritage of a separated sonless 
man. The daughter's absolute right is recognised as arising under 
the same rule as applies to the widow and the parents, (a) The 
mother's estate therefore like the widow’s must, according to the 
recent decisions, be regarded as anomalous, and limited by principles 
foreign to the Mit&kshadt. (See above, p, 323, 332, 33d.) 

<3, 8.—A man possessed a house, and held some cash 
allowances called Deski giri, Mnglai, Sirp&va GhirdS, and 
Varifa* He died leaving a widow and a son. Tho latter, who 
was a minor, died subsequently. The paternal uncle of tho 
man received the Wat an allowances- The house was also in 
his possession* He received a certificate declaring him to 
be the heir of his nephew. Tho man's widow has obtained 
a certificate declaring her to be the hoir of her son. On the 
strength of this certificate, she claims the Waban allowances. 
These allowances are tho ancestral property of the family. 
Supposing tho deceased son's grandfather had divided his 
property between himself and his brother, to whom will tho 
right of claiming the house and the allowances belong ? and 
if the di vision has not taken place, to whom will the same 
right belong ? 

A,—On the death of a man, his son becomes his heir* 
His right is not affected by the separation or union of the 
father and other members of the family. According to this 
rule, tho sou in the question became heir of his father* On 
his death, his mother can claim to be the heir of her son. 
She therefore lias a right to the Waian, house, and other 
property of tho deceased,— Surat, July SOtf*, 1865, 

Authorities.— (1) Vyav. May, p. 83; (2) Vhamitrotlaya, f 193, p. 1, 
l. 2; (3) Mann, IX. 137; (4) 163; (5) Mib. Vyav. L 58, p. 1, L U (see 
Chap. II* Sec. 9, Q, I). 

Remark,— The mother inherits only in. case her husband or eon 
had separated from the rest of the family. 


(a) See MaribJuii v, DamoJkarhhaU I. L, R. 3 Bom. 171. 
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Q, 9*—A woman of the I( Sudra” casto Lad a son by her 
first husband. She married herself by the * f Fat” ceremony 
to another husband, with whom she and her son lived* 
W hen the son came to ago ho was married at the house 
of his mother's second husband. A lew years afterwards the 
son and his wife died without issue* The question is who 
should be considered Ills heir ? 

A ,—The mother is the heir, and not her second husband* 
Poorta > November 21851* 

Autboiuties.—( 1#) Hit, Vyav. f. 55* p. % 1 1 (see Chap. I* Sac. 2, 
Q. 4) * (2 # ) 1 58, p. 1/1. 11 {see Chap. II. Sec. 9, Q,, 1). 

EemABK.““A ccording to Act XV, 1859, Section IL the remarried 
mother cannot, it might seem, inherit from her first husband’s son; 
but the decisions recognize her heritable right* (Sea also Bk> I. Chap. 
VI. Sec. 3 c, Q. 70 


SECTION 10,—FATHER* 

Q . 1.—Should tbe younger brother or the father of a 
deceased person receive the certificate of heirship ? 

A .—The father is the proper heir, but the younger brother 
may obtain the certificato if his father has no objection to it* 
llninagh&ivij f June Wih, 1846* 

Authoiutos.—( 1*) Hit. Vyay. f. 55* p. % L 1 ($w Chap. I. Sec, 2, 
Q, 4) j (2*) Hit* Vyav. L 58, p. 1,1.11 {see Chap, IL Sec. 9, Q, 1), 

Remaek.—V ide Bajee Bapoojce y, Venoobai, quoted in. Section II, 

Q, 1* 

Q. 2.—A man brought up a son of another man and got 
him married. At the time of the marriage he bestowed 
certain necessary jewels and articles of dress on th© bride. 
The son died subsequently without issue* His widow con¬ 
tracted a fl P&V marriage with another man, It has there¬ 
fore become necessary for the woman to restore the jewels 
and the clothes. The question is^ whether the property should 
be taken by the Father of the boy, or the widow of the man 
who brought him op ? 
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4.—The son was not adopted, but was simply brought up 
and protected by the man* His father therefore has a right 
to the property mentioned in the question. 

Surat, April lift, 1850. 


AuTHOmriBS. 1 —(1*) Mifi. Vyav. f* 55, p. 2, 1* 1 (see Chap, I. Sec. 2, 
Q* 4 ); {2*) f. 58, p, 1 ? h 11 (see Chap. II. Sec. % Q, 1). 


SECTION 1L—BKOTHEBBw 

<3* 1,—Two brothers lived separately from each other for 
32 years* One of them, who had brought up a girl and got 
her married, died. The question is, who should be considered 
his heir ? 

A * —The surviving brother is tho heir, and not the foster¬ 
daughter*— Ruinagherry, March 8th, 1851* 

AtfTHOtmBS.—(1) Vyav. May , p* 134* 1. 4 (see Audi. 2); (2) Mit, 
Yyav, £ 55, p* 2, L 1 (see Chap. I. Seo, % Q* 4). 

Bekaiik,—T he brother inherits before the widow of a pre-deceased 
aoa. (a) A separated father would exclude a separated full brother, as 
well as half-brothers, who again, being united with their fat her, would 
exclude tho full brother of the original proprietor. (£) 

Q* 2*—A Parades! kept a woman, by whom he had some 
daughters. There are also his brothers. The Parades! is 
dead, and the question is, who should bo considered his heir ? 

4.—Tho brothers .—Tann a, June 4th t 1852. 

AuTHOnm.—Mit. Yyav. f. 65, p *% 1.1 (see Chap. I. Sec. 2, Q. 4}* 

Q , 3.—man had three sons and a nephew (brother^ 
son), whose father died when ho was only three days old* 
The man had brought tho young child up with Ma sons. 
Two sons separated themselves from the rest of the family, 

(а) Vmkapa v* Mchjava t S* A* No* CO of 1873 (Bom. H, G. P. J* F, 
for 1873, No. 101}. 

(б) Bajee Bapaojee v. Venoobai , S* A* No* 282 of 1871 j (Ibid, for 
1872, Kg. 41). 
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while the third and the nephew lived as an undivided family* 
The nephew died, and his widow remained with the third 
son, who also afterwards died. The question is, whether the 
widow of the nephew or the two separated sons should 
succeed to the property of the deceased person ? 

The wife of the nephew has a better claim, in case 
the nephew and the third son had an identity of interest* 
Dkarwary September 30 th } 1857. 

Authority*-—M it. Yy&v. f, 5*, p. % h 1 {see Ohap-1, Sec. 2, Q. 4). 

Rbmabk.^TIj© facts of the case appear to be these. One (C) of three 
brothers A, B, C, was united in interests with a roamed first cousin 
(bhr&trivyti) D- The other two brothers had separated from the third. 
The first cousin D died. A fter his death, his share became the property 
of the brother C t as women cannot inherit in an undivided family. 
After C'b death his brothers, A t and B, will therefore inherit, and not 
D’s wife, because she is only a Sap inda relation excluded by eo-owners. 


Q. 4.—A person divided his property between, bis legiti¬ 
mate and illegitimate sons* One of the (illegitimate) bro¬ 
thers died without issue. Will the legitimate or illegitimate 
members of the family be his heirs ? 

A ,—The relatives of the illegitimate branch will bo the 
heirs.— Nuggur f 1845. 

Authorities,—^*) Mil. Vy&v. f, 55, p. 2,1, 1 (see Chap. I, ken. 2, 
Q. 4)) (2)f, 58, p* 2,15.— 

14 Among brothers, such a a arc of the whole blood take the inheritance, 
in the first instance, under the text above cited ; f to the nearest saprnda 
the inheritance next belongs ; J since those of the half*blood are remote 
through the difference of mothers,” (Colebrooke, Hit. p. 347; Stokes, 
XL L. B. 445.) 

Kbmabk,—I t is not clearly stated whether the surviving relations of 
the deceased are all bis brothers, or some brothers and some nephews, 
and it is therefore impossible to say whether the Sflstri's answer is 
correct. The order of inheritance is this—brothers of the whole 
blood, half-brothers, sons of brothers of the whole blood, sons of 
brothers of the half-blood, (a) {See above Sec. 3, Q. 12, and Introd, 
pp. Ill, 112.) _____ 

(<i) So in Barduyn Dee Roy v. Vwmlu )o Roy, 2. C. NY. R, 123, 






Q. 5.'—A Marw&di had three wives* of whom the first had 
two sons, and the second and the third one each* The 
husband and two wives died. The widow who survived was 
the mother of the two sons. One of these sons died before 
marriage. The question is, who will be liis heir, the uterine 
brother or the half-brothers ? 

Au —The order of heirs laid down in the case of death of a 
person who has no male issue* and who is a ls Vibhakta/* 
or a member of a divided family, is as follows:—The widow, 
daughter, daughters son, father, moth or, uterine brothers* 
and half-brothers ; when one fails, the other succeeds. If 
the deceased had separated and was unmarried, his immediate 
heir will bo his father, and in his absence, his mother. If 
hehad not separated, his uterine and half-brothers, who would 
be entitled to equal shares of the deceased’s property. 
Ekandesk, October 20th, 1 849. 

Authorities.—( 1) Kit. Yyav. f. 55, p, 2* I. I {see Chap. I. Sec. 2, 
Q. 4) j (2*} f. 58, p. 1,1. 11 [see Chap, II. Sec. 9, Q. 1). 

Remarks.— Father,' Mother* — It should be mother, father, (a) Sao 
Introd* p. 109. 

In the case of Gamri Devamma, Gam v. Ramandora Garu, (i) 
there is an exposition of the law relating to impartible property be¬ 
longing, as an undivided estate, to a Hindi! family, or to one branch 
of each a family, jointly as to the members of the branch, but sepa¬ 
rately as to the other branches, with which a community of interests 
exists as to other property. The Court say [page 109) :— 

11 Wear© of opinion, therefore, that the sound rule to lay down with 
respect to undivided or impartible ancestral property is that all the 
members of the family who, in the way we have pointed out, are en¬ 
titled to unity of possession and community of interest according to 
the Law of Partition, are coheirs, irrespectively of their* degrees of 
agnate relationship to each other, and that, on the death of one of 
them leaving a widow and no near Sapindaa in-the male Hue, the fa¬ 
mily heritage, both partible and impartible* passes to the survivors or 
survivor to the exclusion of the widow. Rut when her husband was 




(a.) See Masst* Pitun Ko(mt&cvr v. Joy Kishen Doss ei ul f 6 Calc. W. 
B 101 C. R. 

(B) 6 U. H. C B. 93, 







the last survivor, the widow's position, as heir relatively to his other 
undivided kinsmen* is similar to her position with respect to Ida di¬ 
vided or sell- and separate]y-acquired property.” 


2 A brother of the whole blood has precedence in succession over a 
half-brother in. Bengal. (a) Gauuri Devamma Gam v. Bamandoru 
Gam is discussed by the Judicial Committee in Periu$amiv, Fw- 
iasamL (b) Their Lordships thought that the property, by the 
older brother’s renunciation, became that of the younger brothers as 
if it had fallen to them in an ordinary partition. See p, 75 of Report. 


Q, G,—A Sannyisi is dead. There are his brother, a 
grandson of his other brother, and a widow of the third. 
Which of these will bo his heir ? 

A.—That person will be the heir to whom the property 
might, have been transferred previous to the man's becoming 
n Saunydsl. Bat if the property was not transferred to 
any one* and if it constitutes what the man possessed 
before ho became a Sannyasi, it will be inherited by his 
brother, and in the absence of a brother by a brother's son ; 
and when there is no such son, the widow of a brother. 
The property which may have been acquired during the 
time the man was Saimy&sl, such as his books, wooden 
sandals, math, &c,, will be inherited by his virtuous disciple* 

Ahmedrivggur, September 2nd? 1849. 

Authorities.—( 1) Vyav. May. p- 134, 1- 4> {see A nth. 4); (2) p. 140* 
L 1; (3*) Mifc- Vyav. f. 59, p. 2, l. 5 {see Chap. If. Sec. 11, Q. 4 ; (4*) 
£. 55, p. % 1. 1 [see Chap. I. Sec. 2, Q. 4). 

itEKAM£*.—l. Nephews cannot take by representation in competi¬ 
tion with the suT^png brothers or a deceased co*dharer. (c) Sec also 
Alik. Chap. II. Sec. 4, p-8. 

2. Bub it should bo borne in mind that by the Mibakshara law the 
rules of inheritance come into operation only as to the sole estate or 


(a) Shea Swidri y. Pcriheo Singh, L. R. 4 1. A, 1-17. 

|) L. R* £ L A. 6L 

(d) Rawpei Tewdvy v« Sheochum Do$$ t 10 M. I. A. o04„ 
58 M 









tho separate estate of the propositus. In a united family there Is no 
room for the succession of “ brothers and their aona, *. the joint estate 
is theirs already ; it is only a participator who is removed Evou tho 
widow, the first in the scries of heirs to a Soilless man, succeeds only 
it lie was separate- 3m Mit. Chap. II* Sec* 1, paras* 2 and 39* Much 
loss can the daughter or brother succeed to the same estate, (a) 


SECTION 12,—HALF-BROTHERS, (h) 

Q, 1,—-there were two half-brothers of the Rajput caste. 
One of them died, fearing his property m the possession of 
his widow. She contracted a (t Pftt” marriage with another 
man. The question is, whether the widow or the half-brother 
has right to the property of the deceased t 

A .—The widow of tho deceased, having remarried by the 
rite of €{ P%” has forfeited her claim to her former hus¬ 
band’s property, Tho nephew has right to inherit it. 

Broach, June 2 9th f 1852 * 

Authorities,--(I) Mifc. Vyav. f. 55, p. 2, 1, 8; (2) f. 58, p, % l 5 
(m Chap. II. Sec. 11, Q 4), 

Kemarks.—R egarding the loss of the widow’s rights see also Act 
XV. 1856, Section 2, 

2, According to the Yyav. May, a fall sis tor inherits in preference) 
to a ha If-brother, (c) Much more therefore in preference to remoter 
relatives, (d) 


(ct) Sra above, Chap. I. Sec, 2, Q. G, Remark ; amt lUijhukmiand 
Bom v. Sadfaichwm Dosh, I. L, B, 4 Calc. 425, 

(?i) As to the precedence of half-brothers over fall brother &’ sons, tho 
SmrlfcL ChandrM, Chap. XI, See, 4, para. 5, follows the Mitfiksharfi, 
while the Vyav. May. Chap, IV. Sec. 8 ? p, 1 C h reverses the order, 
Macn, vol. 2* p, II, mjn that representation does not extend to 
collaterals* but tho case of which ho intends to give tho effect geos 
only so far as to say that Imif-bvofchcrs take after full brothers and 
exclude habe brothers' sons. 

(o) Sahhumm SaMshlv Mhikwi v, Sttafay, I. L. K. 3 Bom. 353, 

[d) lb. 36S (npte), 369, 





,11,0.13^3/j BROTHERS SON, 

SECTION 13.—BROTHER'S SON. (a) 

Q i '—A person died, and there is his brother’s sou as 
well as a widow' of another brother’s son. Will the widow be 
the heir in preference to the nephew ? 

A, —No.— Tanna f October 11 tk, 1847. 

AurnoKiTraa,— (1) Yyav. May, p. 131,1. 4 Auth. 2); (2*) Hit. 
Yyav. t 55, p, % I. 1 {sm Chap. 1. Sac, % Q. 4). 

Q, 2*—A man died. His surv iving relatives are four 
nephews and a wife of a nephew. Thu question is, which of 
those is the heir f 

A .—The four nephews are heirs. The widow of a nephew 
cannot he the heir of the deceased, 

A hmedab ad t Juhj I S ih } 1857. 

Arratmim;s.--(1) Vyav. May, p, 134, I. 4 ($m Auth. 4); (2) p, 140, 

1. 1; (3) p. 140,1. G; (4*) Hit, Vyav. f 55, p. 2,1 1 (m$ Chap. I. Sec, 

2, Q. 4). 

Rlmaril—I n default of brothers, brothers’ sons succeed, taking per 
capita* (b) They succeed directly as nephews, not by representation 
of their fathers, (c) 

Q> 3,—Who will bo the heir to a deceased person 9 n 
brother's son or a brother^ daughter ? 

A . —The brother’s daughter cannot bo the heir. 

Dharwar, 1845. 

AuztCOEOT,—* Mit. Vyav. f. 55, p, 2, 1. 1 (see Chap. I. Sec. 2, Q. 4), 
Remark.—N andapandLtaand BtLlambhfttfcagivQ equal shares to the 
brother’s daughters. Sco Stokes, IL L, 13, 415. See infra, Bk. I. 
Chap. II. See. 15,13, II. (2), 

(a-) See Introduction, p. 116,117; below Sac. 14 I. B. 14, Q- band 
Nimnyasmdhn XII. p. 95,1. 17, quoted in Bk. I. Chap. 14 I, B. I 1, 
Q. 1. Brothers’ sons exclude a eoa'fi widow, 2 Macn. 75. They are 
amongst the heirs specially enumerated. The Snirlti Chnndrikfi, Ohap. 
XL Sec. 4, para. 26, places the son of a half-brother next after a son of 
n full brother. Brother’s sons exclude the widows of the deceased 
in a united family, Totava. dal r. IrfljM, R- A. No. 26 of 18(39, decided 
4th July 1871. (Bom. IL C. P. J. F, tor 1871 ^ 

(h) BrofO Kiskorce Dosseo v. Shreenafh Bose, 9G Y r K , 46R, See Q. 6. 

(c) Brojo Mohuu Thukoor v. Go > tree Fersh&d d al, 15 C. W- 11. 70 











Q* 4.™ A man died, leaving neither wife nor children. 
Ho has left two relaMyes* namely, a sister-in-law anti a 
nephew. Which of these is the heir of the deceased f The 
sister -in-law has sold a house of the deceased without the 
consent of her son. Is this a legal sale ? 

A> —When a man dies without male issue, his widow be¬ 
comes his heir. When thero is no widow, his daughter, and 
in her absence, her son is the rightful heir. In the absence 
of a daughters son, the parents, and in their absence? the 
uterine brothers, and in their absence? the nephews arc the 
heirs. This is the rule of succession laid down in the 
Sftfltra. According to it a sister-in-law cannot bo the heir 
while there is a nephew alive. The sale effected by the 
widow without her son's consent cannot bo considered 
legal.— Akmedabad, January 81^, 1852* 

Avimnnm— (1) Vy&v, May. p, 134, 1.4 (see Auth, 2); (2*) Mib. 
Yyav. f. 55, p 2, 1. 1 Chap. L Sec, % Q- 4). 

Q * 5,—A man died. His surviving relatives are a nephew 
and a son of another nephew. Which of these is his heir ? 

A, —The nephew is the heir. The son of a nephew 
cannot bo considered the heir while a nephew is alive. 

Alimednugynr, July Blh, 1850. 

Aut no a rt r ns. — (1) Yya v. May. p. 134, 1. 4 (see A nth * 2); (2*) M \ t. 
Vyav. f. 55, p* % h 1 (?&* Chap* f. Sac. 2, Q. 4). 

Q. 6.— If a deceased person has left a sister and soma 
nephews, which of thorn will bo his hoir ? 

A —If the deceased and his nephews were undivided in 
interest, the nephews will be his heirsi but if they were sepa¬ 
rated, the sister will be his heir. 

Ahmednuggur , December 81 $t r 1846. 

Auriioum*—*MiL Yyav. f, 55, p. 2, L 1 {see Chap. I. Sec 2, Q. 4). 

The nephews (brother’s sons) are the heirs in every case. 
They take per stirpes according to the Subodhinl, but this ie met by 
B&ambhatfca with the argument that, ns a brother baa nob a vested 
interest like a mn j he cannot transmit it, and therefore the brothers’ 





sons tako pm* capita. (Sea 1 Macm 27-) The discussion brings out 
tho difference between the successive possibilities of ownership, each 
excluded by the preceding one, in u obstructed" as compared with the 
successive outgrowths of actual co-ownership in unobstructed 
11 dayaf* (= participation) commonly rendered fi inheritance-” Sm 
above, Infcrod. pp- 60, 63, 67. 

2, Where there is no reunion, all co-sharers participate according 
to their relationship in the lapsed share of a deceased co-sharer in 
each of the several parts of the original estate in which his share was 
settled by agreement so aa to constitute a partition, (a) 

Q t 7,—A man separated from the rest of the members of 
his family* Afterwards he died* His sisters claim the 
right of inheritance. The grandmother and the nephew of 
the deceased have objected to their claim- The question 
which of these three relatives is the heir of the deceased ? 

4,—If the deceased was a separated member of his family, 
and if he had no son, his nephew is his heir. When there 
is no nephew, the mother of the deceased’s father, and in 
her absence, his slaters are his heirs. 

Surat, October 11th, 181-5, 

Aitthoiut cas- —() MIL Vyav* f, 55, p. 2, 1. 1 Chap. I. Sec, 2* 
Q. 4); (2*) Maim IX. 217: — 

“ The mother also being dead, the paternal grandfather nml grand¬ 
mother take the heritage on failure of brothers and nephews^’ 

Q. 8,—-Who will be the heir of a deceased person, Ilia 
kept woman or his brother’s son ? 

A .—The nephew is the heir, but rke kept woman will be 
entitled to a maintenance.— Dharmar, 1846* 

ALiTiro>UTms.~-(l # ) Mifc, Yyav, f; 55, p. 2, L 1 (jgg.G&ap. 1 Sec, 2, 
Q. 4); (2 # ) f. 57, p. 1, 1. 5 (m Chap, II. Sec. 3, Q. 3). 

Remark,—S eo Vrind&vandtis v, Yemimabai, (h) 

Q, 9 i—T here were two brothers, U dera m and PI dm a. The 
latter had kept a woman, by whom he had a son. After his 

(a) AvirU 2tav Yin a yak v- Abaji Haibat, Bonn II. C, P, J. F. for 
1878, p. 293. 

(5) 12 Horn. IX. 0. R. 229. 
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death Udextlm protected the son and got him married. The 
woman and Uderftm died. Can the illegitimate son of 
Jlftnia be the heir of the deceased XJ deram ? 

A .—He may be considered the heir, if, according to the 
enstom of tho Marwadis, tkero is no objection to his succes¬ 
sion; but if it is contrary to tho custom, he will be entitled 
to whatever he may have received from his uncle ns a mark 
of his affection, and if tho sou is a minor, tho Sirkitr should 
make a provision for his protection till he attains to tho 
proper age, and the rest of the property may bo taken by 
Government.— Ahmedniiytjur , March 8th f 1817. 

Aoruoarri.—Vyav. May. p. 7 ,1 1;— 

« Thus Briluispati says Lot all rules of each country, caste anil 
family, that have boon divided and preserved from ancient times, bo 
still observed in the same way, otherwise the subject a will rise in 
rebellion.’ ” (Borradailo, p. 7; Stokes, H L B 15. Compare also 
Mann VOX 41.) 

q jq _A village was granted on hereditary Inam tenure 

to a younger brother. The granted subsequently died with¬ 
out issue, but there are sons of his brother, Can tho Sanad, 
declaring the grant to be " Vatasaparampam,” be construed 
to extend tho benefit of the grant to tho nephews of tho 
grantee ? 

A._The grantee was a Brahman. By reason of tho grant 

he became proprietor of the village. After his death, the sur¬ 
viving members of his family have a right to his property. 
A king is prohibited from taking any property of a Brah- 
mau, ovon though ho may have at his death left it without 
an heir. If the deceased has loft no other heir than his 
nephews, they will be his heirs entitled to the village. 

Sadr Adalat, September 8th, 1837. 

AuTiioiiiinia.—(1*) AmsrsWa, Bit. II. Chap. 7. 1Amarastmhn 
hero enumerates vaihta amongst the words for lineage. See also 
■Wiiaon’s Sariskrit Dictionary, 

(2*) Ytmtnltrodayn, f. 201, p. 1, l 1:-“A son and a daughter both 
continue the race of tho father. 
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Remarks.—I. By the term " Yumsa-paramparA" are understood 
"male” and "female” das Cendant a in the direct lino, but never bro¬ 
thers or brothers 1 sons. Consequently feho nephew b, in the ease 
stated, hare no title to the property. 

See above, Section 6 a, Q. 8, for the c&so of a widow succeeding: to 
separate property, such as an mim would generally be. See also Bk. 

TI. In trod, 

2. A grant to a man and his heirs docs not constitute an estate 
inalienable, (a) 

♦SECTION 14.—I* GOTHAJA SAPINDAS. 

A.—HeIBS MENTIONED IN THE MfTAKSHAIU AND VyAVAIISRA 

M&YUKHA. 

1. A,—HULL SISTER. (6) 

Q * L—A man died. Ho possessed certain property ac¬ 
quired by himself and his ancestors* The question is, whe¬ 
ther the sister or the sister-in-law of the deceased is the heir? 

A*—The sister, and not the sister-in-law^ is the heir, 

Surat, August 1 bth, 1858. 

Authorities.—( 1) Vy&v. May. p. 140, L 1 : — 

/* In default of her (the grandmother) comes the sister; under this 
text of Mann ; To tho nearest Sapmda(malo or female) after him in 

(a) Krishna Edo Gatiesh v. Rang Rdo ei a/, 4 Bonn H. C. R. 1 A. C. 

J ; Bahirji Taunaji v, Quda£#i/ng ef ft/, K. A, No. 47 of 18/1 (Bom. 

II. C. P. X P. 1872, No. 33). As to grants, see Bk It. InfcrotL 5 A 2. 

{b} The SmnbiCUuiidrikS., Chap. XII. para. 35, admits the sistor m 
successor to a reunified parcener on failure of children, wife, and 
father* though it excludes her as hoir to a divided brother. Chap. XL 
See, 5. See IcJmram v- Purmammd, 2 Borr, R.515. A sister succeeds 
to a brother, after the latter's widow has entered into a Natra marriago 
with another, under Act XV. of 1856, in the absence of custom 
excluding Iter from succeeding to BMgad&ri Yaton, Bhaiji Girdhur 
el al v. Bai Etmml, S, A. No, 334 of 1872, Born. TL 0. P. J. P. for 
1S73, No. 03. See the next Section. Bim mlad Sadu r« Khandu 
valad Mari, I. Li R. 4 Bom. 214. 

Under the earlier Roman law a whole group of agnates standing 
equally near to the deceased succeeded together without distinction 

* Her references to the Introductory Remarks to this Section in 
the earlier editions, see now In trod, to Bk. 1. p. 114 ss. 
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tho third degree, the Inheritance belongs.(a) (Bovmdailo, p 100 ; 
Stokes, II. L. li. 89-) 

(2) Mit. Vyav. t 69, p* l, 1. 10; (3) f. 45, p. 1 3 L5 ; (4} f. &ip, 2, 
1* 1 (see Chap. I. Sec. % Q. 4)* 

Remarks.— 1. Hind$ sisters inherit equally from their deceased 
brother; the unendowed has not a preference over the one provided 
for, as in the case of daughters inheriting from a mother* (b) 

2. The sister (by adoption) of an adopted son succeeds before oilier 
kinsmen (deceased's uncle's widow), (c) A sister succeeds before 
remote kinsmen (males), {d) 

A full sister is preferred to a paternal first cousin, (e) 

In the case of Sakharam v. Sitabai, (/) one of two separated half- 
brothers having died was succeeded by his mother* On her death 
a contest as to the inheritance arose between her daughter and her 
step-son, which was disposed of in favour of the former* The judg¬ 
ment places her precedence (gr) on the succession to reunited brethren 
■whichis referred to in Vyav. May. Chap, J.V. Sec* IX. p* 25, and Vlnayak 
Anondrav v. Lakshmhai is relied on ns having not only oh the 
authority of the MayUkha but also on Nando, Pandita’s and Nilakart- 


of sex. The females being always dependent, no inconvenience arose 
from their joint ownership. When the Voconia afterwards 
prohibited legacies to females they began to bu thought unfit mem¬ 
bers of the heritable group of agnates, bub m exception was main¬ 
tained in favour of full sisters, lb would seem that an analogous 
exception in favour of full sisters* in virtue of their consanguinity, 
may, at one stage of progress and in some provinces, have prevailed 
under the Hindu law* Btr. H. L.; see Q. 4, Bern* 

(a) See page 130 for B&lambhatta’s doctrine. The poverty quali¬ 
fication does not give a preferential claim amongst sisters as it does 
amongst daughters. See Bluigalhibai v. Bmja> I* L- B, 5 Bom. at 

p. 268. 

(&) Bhagirthibai v* Baya, t* L* Ri f Bom* 204. 

(c) 3IaJuintap(i v, Ntlgango r iva > B, H. 0. P. I F- h)r 18^0, p. ^90, 

(d) Dhandu v. Gang a* 1. L- R. 3 Bern, 369* 

(e) haksJirmbui v* Dadu Navi&ji, I* Li* R- 4 Bom* 210* 

(/) S. A. 34 of 1875, in which judgment was delivered on'.3rd 
March 1879 (F. J. 335 of 1879 S 8- C- I, h. R. 3 Bom* 353, 

{g} Yyav. May. Chap. IV* Sec* 8, p. 16, 20, (supported by a passage 
of Brih&spati, cited Cel. Dig, Bk. 5, T. 407). 






tha’s interpretations of the Mit&ksharft (making brethren include 
sisters) settled the law for the Bombay Presidency generally. Any 
divergence from the rule mast, it m said, be supported by ** an ancient 

ancl invariable usage to the contrary.alleged and proved by him 

who uses it/ 1 The case was dealt with entirely on a consideration of 
who was heir to the pre-deceased son, not of who was heir to his 
mother, The mother, Muthurabai, it is laid downj “ on succeeding 
on the death of her son If ana to his moiety of the immoveable 
property, took only such a limited estate in it aa a Urndii widow 
takes in the immoveable property of her husband dying without 
leaving male issue. 

There can be bo doubt as to the sister's succession before the half- 
brother according to the Mnytikha. and to Nanda Panel ibn’e and Bftlam- 
bhfttfca’s construction of the Mit&kshara, But the same authorities 
give the deceased son’s estate to liis mother, so that for the further 
succession we should, according to them, seek her heirs, not the sou’s 
heirs. («) The sister of the deceased Naim was entitled to tho pro¬ 
perty, according to the native authorities, in succession bo her 
mother, not to her brother. With the cases relied on of Nar&appa v. 
Sdkharmn and Bachiraja v. Venkaiapadd-a should be compared those 
cited in V ijiyman^am 9 s case* 

3* The property inherited by a sister from her brother i s Strulhana, 
passing on her death, in the first place, to her daughters. {&} 


Q . 2.—A man died. He had no wife or children^ and 


(«) See above, p, 328* The same view is taken by the Viv&da 
Chink, by Jagaunabha, the author of Coleb, Dig,, and iu fhet by all 
the authorities except the Day a Bh%a and the works which have 
since adopted ifca forced construction of a single text applicable only 
to a widow succeeding to her husband’s property. According to 
both the Mit, and the May&kha, property which a woman acquires by 
inheritance is afcrldhana (supra, pp. 140,270, 272, 293, 327), heritable 
by her heirs* The'limited estate’ which a widow takes from her 
deceased husband may bo identical in Land with that which a mother 
inherits from her son, but the character of the estate must in each 
ease now be determined by the decisions rather than by tho doctrines 
of the principal native authorities recognized in Bombay* See above 
pp. 159, 334. 

(S) Bhdskar Trimhak v. Mahadeo, 6 Bom. H. C. R. 1 O.C.J ; Vml- 
yak Anandrdo et al v, Lakshmbai et al , 1 Bom. K* 0, B, 117, and 
9 M. L A. 516. 
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there ia no member of his family except a sister* She has 
two daughters ; one of them is a widow, and the other ia a 
married woman and has a male child. The question is, 
whether the son should be considered the heir of his mother^ 
maternal undo, m preference to the claims of his mother 
and grandmother? 

A ,—In the absence of a near relation a distant relation 
becomes heir of a deceased person. The sister is a got raj a 
relation and must bo preferred to all others mentioned in the 
question.— Ahmdaft&d, May 28th, 1847, 

Authorities.--^) Vyav. May. p. 140, 1 . 1 (sea Chap, II. Sec. 14 

1. A. I, Q. 1) ; (2) p. 134,1. 4 (see Aufch. 3); (3*) Mit. Vyav. f. 65, p, 

2, 1* 1 Chap, L Sec. 2, Q. 4). 


Q. 3.—A man had two wives. The elder of them had a 
daughter. The daughter has throe sons. The second, or 
the younger wife, had a son and two daughters. One of the 
last mentioned daughters died when her mother was alive. 
She has left a son. The second, or the younger wife, and 
her son died. Her surviving daughter has applied for a cer¬ 
tificate of heirship of the deceased mother and brother. Tho 
deceased daughter's son, and the sons of tho daughter of the 
older wife, have brought forward objections to their claim, 
ft must bo observed that the uterine brother and sister of 
the applicant died when their mother was alive, and that 
tho elder wife and her daughter diod when the younger wifo 
was alive. X he question is, which of the survivors is tho 
heir of tho deceased younger wife ? 

A .—'When a man dies, his widow, daughter, and other 
near relations become his heirs; and in the absence of 
these, the uterine sister; and failing her and her son, the 
daughter is the heir of the deceased younger wife. In tho 
absence of the daughter, the daughter's son will inherit the 
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property of his maternal grandmother. The applicant (a) 
is therefore the heir of the two deceased persons* 

Sumt; September 28 th > 1857. 


Auti: deities ) Yyav. May. p. 140,1. 1 (see Chap. II. Sec. 14 L 

A. 1, Q. 1); (2) p. 13$, 1. 4 ; (3) p. 137, L 5; (4) p. 137, 1.8; (5) MU. 
Vyav. f, 48, p, 1, L 14 :— 


“ The daughters share the residua of their mother's property after 
payment of her debts,’* (Colobrooke, Mit. p. 260; Stokes, H.L.B. 383,) 


Q, 4.—A man died. He has left neither a wife nor chil¬ 
dren. Hia sister and her son claim to be his heirs. The 
question is which of them should ho considered the heir? 


A .—If there are none of 
tions, via;— 


the man's following rela- 


A son, 

A wife, 

A daughter, 


A daughter's son, 
The mother. 

The father. 


A uterine Brother, 
A half-brother, and 
A brother's son. 


a gotraja relation becomes heir \ and among the gotraja 


(a) The following genealogical tabic will illustrate the answer:— 



Objector* 


Objector* 
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relations* the father's mother is to be preferred to all others. 
The next gotraja and heir is tho sister* and then the sister’s 
son.— Ahmadabad, April 20 th* 1847. 

Atj'THOKIT^s.—( 1) Yyav. May . p. 134 1- 4 (see Amth* 3); (2) p, 140, 
1.1 (see Chap, IL Sea 14 1, A. I, Q. 1); (3*) Hit. Vyav, f. 54 p. 2, 
1. 1 (see Cha[>. I. Sec- % Q- 4). 

Rbm* 3$SJ9.-—Iu the ease of Sakhamm v. Sitarem, (a) it was held 
that a fall-sister succeeds before a half-brother, both according 
to tho Yyav. Mayflkha (Chap. IV, Sec. VIII. paraa. 16—20) and ac* 
cording to the Mifc&ksharil (Chap.II. Sec. IV. paras. 1, 6, and notes) 
construed according to NandaPandita, and Bftlambkafefca so as to make 
H brothers ” include sisters, (&) It is strange that the Mifc&ksharA, 
if it intended tf brothers ” toinclude "sisters/ 1 did not say so; but 
amongst reunited brethren at any rate it is clear from Mit. Chap. IT. 
Sec. IX. paras. 12, 13, that Yijuiae&vara recognised foil sisters ns 
having a right with fall brothers preferable to that of half-brothers as 
heirs to a deceased member. 

Regarding the sister’s son, see Introductory Note to Chap. II. 
Sea 15, Gl. 4, 

Q , 5.—Who is on titled to inherit from a deceased person, 
bis sister or the sister’s son ? 

A .—If there is a sis be v } she succeeds first; a sister’s son 
does so after her.— -Akmedniigyur t November 1 st, 1847, 

Authorities. —(1) Yyav. May. p. 140, 1. 1 ( see Chap. II. Sec, 14 
I. A. 1, Q. 1); (2) p. m h 4 (see A nth* 6); (3) p. Ill, L 7 ; (4) p. 181, 
L 5 ; (S) p. 143, 1- 8 ; (6*) Mit, Vyav. f. 55, p. 2,1. 1 (sec Chap. I. See. 2, 
Q 4). 

— See Introduction! pp, 115, 104 


Q. 6.—A deceased man has a sister, who has two sons. 
Who will be the heir ? 

A .—If a nearer relation cannot he found, a sister will he 
the heir, and in the absence of a sister her sons will he the 
heirs*— Ahmednuggur } January 6th, 1846. 

Authority*—M it, Vyav. f. 55, p % 1. I (see Chap. L Sec. 2, Q. 4). 


(a) I. L. R. 3 Bom. 353, 

(t) Sen Thahomam Sahib a v, Mohm Zall , II M, I. A, at p 402. 












Q- 7.—A woman’s husband died, and she married another 
naan. On his death, she lived with her son by her. first 
husband, and they both acquired property. The son after¬ 
wards died without issue. His sister lives with her husband 
in his house. Is the sister or the mother tho heir of the 
deceased ? 

4.—The mother does not belong to tho family of her first 
husband* The sister alone m the heir of the deceased* 
Sholctpoor, August 27th, 1840 * 

Authority; —*Mifc. Vyav. F* 55, p. 2,1. 1 (see Chap. I* Sac* 2 !, Q. 4), * 

Remark,—T he mother would lose her right to inherit from her first 
husband but not, according to the eases, from the son (a) under Act 
XV. 1856, See* 2* (See Sec 9, Q. 9}* 


I* 4- 2.—HALF-SISTER 

Q- 1.—Is a step-mother or a half-sister the heir of a de¬ 
ceased man ? 

A. —Tho right of a full mother is recognised by tho S&s- 
%j but that of a step-mother is nowhere defined. The 
right of a brother is likewise recognized by the Sastra, and 
it is stated that on failure of a brother, a half-brother has 
the right of inheritance. The right of a sister is also ad¬ 
mitted by the bilstra; and by inference, a half-sister may 
be considered an heir, A half-sister is bom in the gotra, 
and she will therefore hare a better right than the stop- 
mother to inherit the deceased^ property, 

Sadr Adalatj June 10 tk, 1844 * 

Authorities.— (1) Yyar, May. p. 140, L 1 (me Chap* IT. Sec* 14 
1 A. 1, Q. 1); (2) p. 142,1, 6 ; (3) Niriiayasindhn III. f, 98,3. 26* 

Remarks*— 1. Tho fetafcrl appears to hare followed tho MayGkha, 
whioh places the sister immediately after the paternal grandmother; 
at the same time he must have understood the term f bh agint/ 

1 sister/ to include the sister both of the full and of the half-blood. 
This interpretation is from a philological point of view admissible. 

(a) See Okhorah Soot ?. Bhcdm Barianec, 10 C« W. R 85 C R 11 
C* W. R. 82 C. R* 
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According to the Maydkha’s interpretation of the term Gotrajans 
in the same family as the deceased, (a) the step-mother coaid not inhe¬ 
rit before the half-sister; she being necessarily descended from a differ¬ 
ent stock, but that Mlakanfcha does not confine Gofcjraja to this senso 
is plain from Ids calling the grandmother the first of the gotrajas 
in the order of succession* Custom, however, seems to have given to 
natural birth in the family of the propositus precedence over the se¬ 
cond birth by marriage into the same family, though the lattnr also 
in a source of heritable right. See below, I* A, 4, Q- 9. In Kesscrb&i 
v. Valab Ravji, ( b ) even a half-sister is preferred to a step-mother 
and a paternal uncled widow. 

The marginal note in Rai v. Bhya Jha, (c) to tho 

effect that in Mithila a half-sister ranks as a sister, goes much 
beyond the Vyuvastba in tho text. All that tho Sasfcri says is 
that if custom assigns the half-sister this rank it will not bo inad¬ 
missible according to the method of interpretation adopted by the 
Mithila law writers, In this ho refers inter alia to V Aohaspati in the 
Yiv&da Ghint&maui (Translation, p. 240), who construes the text of 
Brihaipaii (Goleb, Dig. Bk, V. T. 85) sc as to make mftfcarhh include 
b top-mothers. See below, Hem. 2, As between step-mother and half- 
sister this mode of interpretation would give precedence to the former. 
The Vyav, Mayftkha, Oh. IY, Sec. VIII. p. 16, 20, refuses recognition 
to half-blood except in virtue of descent from a common ancestor; and 
except in the case of a sister makes no provision for representation of 
a collateral line by a daughter. See supra, p. 130,131. The passages 
cited below. Sec. 15 B, IX. (2), 1, are those at Stokes, H. L. B, 86, pi. 

10, and p, 89, pi. 19, which relate only to tho succession of a daughter 
to her father and of a sister to her brother. Niiakantha assigns no 
place to the brother’s daughter or to the grandfathers daughter 
(paternal aunt). Her sou is a Bandlm, infra, Sec. 15 B, I. (1). The 
&a*tri Sec, 141, B. A 2, Q. 3 infra* refers to the passages, Stokes, 
H. L. B, p 85, pi. 7, to Bjdhaepati, quoted %bid> p. 89 pi. 19, and ibid* 
p, 93 pi. 5, See supra, p. 342, Q. 4, Those passages do not support 
a doctrine of female representation. If half-sisters aro brought iu 
by analogy that can only bo by a mode of Interpretation which 
concurrently makes step*'mothers, mothers, as In Vyav. Maydkha 
Chap. IY- Sec, 4, pi. 19. Still however tho half-sister ia a gotraja- 
sap in da according to Vyav. May, 1* Cli, IY. Sec. VIII. p. 19, as 
said by the SSasfcri. _____ 

(u) See Introduction, p. 131 supra. 

(5) I. L. R. 4 Bom. 188. Herein may be found a support for tho 
doctrine propounded by Sir M. Wostropp, C. I,, in Tutjarams case, 
supra, p, 33d. 

(c) 2 Calc. S. D. A. R. 2S, 
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2* Regarding the right of the step-mother to inherit (ft) as recog¬ 
nized in the oaso just discussed. Sir T, Strange, It, L. 14-4, states that 
** step* mothers, where they exist, are excluded ;" against this opinion 
it may be remarked that Mlambhafcta asserts that they inherit; imme¬ 
diately after mothers, aa in his opinion the term miitA stands for 
jannnl, gmifriaf* and B&pafcnamfttft 11 noverw?* Most likely his 
opinion m based on a verse attributed to Kami, (b) which 
declares that all the father’s wives are mothers, as well a a on Manu 
IX, 183:—If among all the wives of the same husband, one bring 
forth a male child, Manu has declared them aU, by means of that son* 
to be mothers of male issue but it is inadmissible, as the arguments 
brought forward by Yijn&nesvara in the discussion on the claims of 
the mother do not apply to the step-mother, and this author conse¬ 
quently cannot have included stop-mother by the term ‘mother? (c) 
nevertheless it is not probable that either YijhAnes vara or iNilakantha 
intended to exclude step-mothers entirely from inheriting. The high 
reverence which, according to Manu, is to be paid to stop-mothers, m 
well as the fact that step-sons inherit from their step-mothers, may 
furnish an & priori argument, that HIndd lawyers who admit women, 
though not authorised by special texts, to inherit, would not object 
to the step-mother’s claims, and in fact if the interpretations of the 
terms * £ Sapmda 3 * and ** Gotraja’ 1 given above in the Introduction 
to Bk. I. pp. 123, 131, hold good, then, according to the doctrines 
of both tho MitakshaiA and the Mayftklm, stop-mothers must bo 
allowed to inherit The Mayfrkha adopts tho Hitfiksharft doctrine of 
Sapinda relationship. See p. 120 above. 


(a) Tho grandmother takes before the step-mother, Haem Cons. 
H. Ii. (>4 In Bengal the latter seems excluded. See 1 Calc. S. I). 
A, K, 37, (Bislienpirea Mimoe v. Ranee Soogwida); 2 Maen. Prim and 
Prec. 62 ; Lola Joti hall v. Musst. Durani Kowor, Beng. Xr. R. 67, P. 
B* JL, rules similarly under the Mitftksham, In Madras a ruatego- 
traja sapinda, grandson of the great-grandfather of the propositus, 
inherits before either his half-sister or his step-mother, KimafavSln r. 
Virana Qmmdm, I. L. R, 5 Mad, 29. Reference is made to Kntti 
Ammul v. Rada Kristna Ayyana, 8 M. H. G, ft. 88, to show that 
even a full-sister is postponed to a gobraja sapinda, which rank she 
has not, according to the Smriti Chandrikft, Chap. XL See. 5. See 
above, p. 129 note (*i), p. 130 note (c). In Madras, as in Bengal, a 
step-mother is postponed to a paternal grandmother, Muttamdl v, 
Vengalakshmi Amml f I. L, IL 5 Mad. 32. See above, p, 113. 

(&) JSfimayasindhu, III* P&rvArdha* f, 6, p, 1,1. 12. 

(o) See Mit. Chap, II. Secs. 3, 32* 51; and Colebrooke’s note to 1 
Calc. S. D, A, B. 37 (Bisheiipirea Munec v. Ranea Soagunda), 
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According to the Mibakshara a step-mother won Id be by her marriage 
a “Gofcmja 13 relation of her step-so n, and for the same reason also a "Sa- 
pinda 1 ’relation. Consequently she would take inheritance amongst 
the Gotraja-Snpinda relations. According to the opinion of the 
learned S&sfcri who assisted in the original compilation of this Digest r 
she ought to be placed, on account of her near relationship to tho 
deceased, immediately after the paternal grandmother* up to whom 
only the succession is settled by special texts. 

According to the Mayftkha the step-mother would not be Gotrnja, 
in the sense of born io the same family as the step-son, but certainly 
a Sapinda relation. The Vyavah&ra Mayftkha, Chap. IV, Sec. 4, p. 19, 
assigns to step-mothers and step-grandmothers an equal share with 
mothers and grandmothers on partition amongst their husbands 1 
descendants. Tho passage of Yy&sa* on which this rests, and a 
corresponding test of Brihaspati, are discussed in OolebrooWs Digest, 
Bk, V. T. 84* 85* Comm. The limitations proposed by Jimtifcav&hanar 
and Raghunandana are there rejected, and the declaration of Erihas- 
pafci that janani and mdtarak are entitled to equal shares is taken as 
showing that indtamh means step-mothers. The DAya Khama 
Sangrahaalso (Chap. YII. pi, 7,8) refers the rights of the step-mother, 
admitted by the Mithila School, to a similar interpretation. If 
Nilakantlm can bo supposed, in accepting Its consequence, to have 
adopted this construction of the texts, bis doctrine would not differ 
materially from that of the MitAkskarft, as above stated, (a) The 
alternative seems to bo that in omitting step-mothers from the Got ra¬ 
jas, whose claims he discusses bo intends to exclude them. Accord¬ 
ing to this view, they would rank only as Sapindas, and consequently 
inherit like other Snpindas, sprung from a different family after tho 
Bandhfts (see Section 15). The step-mother’s right of maintenance, it 
was said, is not that ofa parent such as can be dealt with by an order 
under Section 10 of Act XX. of 1S64. (6) 

(a) In answer to Q. No. 1832 KSS, the Sastri at Ahmedabad said 
that step-eons were bound to support their step-mother in virtue of 
Manuks text, commanding children to maintain aged parents. See 
also next section, Q. 2. A step-son succeeds to the Strtdhana of his 
stepmother, Temcawree Chatterjec v. Dhmiuith Bancrjm et at, 3 Calc. 
W. R. 4 9, A step-mother’slier! table right is recognised in tho answer 
to Q. 3 in Chap. IV, B* Sec. 6 IT. b. The first and last of these cases 
being from Ahmedabad seem to show how the law is understood in 
Gajar&th. 

(5) Lakshmibai v* Vishtamik Namyan, S. A. No. 352 of 1875 (Bom. 
H, C. P. J. F. for 1875, p. 23). 




In the Yyav. May. Chap. IT, Sec, 4, p. 19, it is said that tho 
step-mother ia entitled to a share on partition. Thia is tho rule uf 
the Benares School, though tho Yir&mitrodaya contends (Transl. p. 
79) that mother, being used as strictly correlative to "sons/* the sons 
dividing, the step-mother cannot, under the text of Yftjnavalkya, take 
a * like* share, bat is entitled only to a maintenance, and tho S&stris, at 
2 Macn. 68, my that * (=mother) in the Mitfiksluuii dco. includes 

step-mother, whose right to a share the Viramitrodaya (Tr. p. 79) 
admits to be recoguiaed though erroneously by tho jVItfc, Chap. I. 
Sec. 7, para, 1, on,a partition by sons after their father's death. Bat 
the position and tho right of step-mothers to inherit at all are 
questioned by Maca. 2 H L. 64, note. 


I.i 3,—THE} PATEENAL UNCLE. 

Q, 1*—A mnn died. His uncle is absent ia a distant 
Native State. Tho aunt has applied fur a certificate of heir¬ 
ship, Should it be granted to her ? 

A.“The aunt has no right to be the heir of the deceased, 
because her husband is alive, — Foma, June 30 th, 1855. 

AuTROEmES.—(1) Yyav. May. f. 134,1. 4 (sm Authority S); (2) p. 
140,1, 1 (m Chap, XI. Sec. 14 I. A. 1, Q. 1); (3*) Hit. Vyav. f. 55, 
p. 2,1. 1 (**3 Chap, I. Sec. 2, Q. 4) ; (4’) f, 58, p. 2,1. 13 :-~ 

^On failure of tbo paternal grandmother, the (Gotraja) kinsmen 
sprung from the same family with the deceased, and (Sapmda) con¬ 
nected by funeral oblations, namely, the paternal grandfather and the 
rest, inherit the estate. For kinsmen sprung from a different family, 
but connected by funeral oblations, arc indicated by Urn term cognate 
(Bandhft). Here, on failure of the father's descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, the 
uncles, and their sons. On failure of tho paternal grandfather's line, 
the paternal great-grandmother, the paternal great-grandfather, his 
sons and their issue inherit. In this manner must bo understood the 
succession of kindred belonging to the same general family and con¬ 
nected by Amoral oblations.^ (a) (Golcbrooke, Mib. p. 350 ; Stokes, H, 
L. B. 446-7). 


Q. 2.—The paternal uncle of a deceased person claims his 

(a) According fco the Sanscrit text, the words “ to the seventh 
degree" ought to be added. As to the translation, see LuUoobfwy v 
Oa&sibau L. U. 7 I» A. at p. 235; above, p- 21?), 
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property. The deceased’s wife wishes to marry another 
husband? and has consequently no objection to the ancle’s 
application. The deceased's father lias left a ¥&&** wife 
who stands in the relation of a step-mother to the deceased. 
Who will bo the heir ? 

A.—So much of the property of the deceased as will 
suffice for the maintenance of the mother should be given to 
hor 5 and the rest to the applicant, 

Dliarwar, August DO/7/., 1840. 

Authority. —*Hit P Yyav* F. 58^ p. { 2, 1. 13 (see Chap. If- Sec. 14 
I. A. 2, Q. 1). 

Hem arks.— 1. Regarding the legalization of Pat marriages, sea 
Chap* 11. Sue. h B„ 

2. Regarding the right of step-mothers to inherit, see Chap. IT* 
Sec. 14 I. A* 2, Q* 1 ■ above, p. 471. 


I. A\ 4.—FATEtBR’S BROTHER’S SON* 

Q, 1 , —Will a Brdhtnan’s illegitimate son, or his cousin 
who has declared himself separate, be his heir ? 

A .—The cousin is the legal heir* The illegitimate son 
will be entitled to whatever ho may have received from bis 
father, as a mark of his affection, or as a reward for service. 

A %medn ug <j u r } i r eb nmnj 2 7 th, 18 4 7.' 

Authorities.-— (1) Mit. Vyav* f\ feS, p. 2, 1. I (see Chap* I, Sec. 2 t 
Q. 4)i (2) f. m t p- 1, h 11 (see Chap, it Sec. 3, Q. 1); (3*) f. 53, p. 2, 
1. 13 {see Chap. H. Sec. 14 I. A, 3, Q. 1) j (4) Yy&v. May. p.93, h 6; 
(5) p. 23G, 1, G ; (G) Maim IX. 155. (a) 

Q. 2*—Who will bo the heir of a deceased Sftdra? bis 
father’s brothers son or his sister^ son ? 

A*—' The right of the sister’s soil will be superior to that 
of the cousin,— Tanna, April 27/A? 1850. 

Authorities.—( 1) Yyav. May. p. 134,1. 4(^0 A nth, 4); (2) p* 340 p 
L 1; (3*) Mit* Yyav. f. 53, p. 2, L 13 (see Chap. II, Sec* 14 I. A. 3, 
Q. 1); (4*) f, 53, p. 2,1. 1 (see Chap. I. Sec* 2* Q. 4). 


(a) As to the grant to the illegitimato son, see above, In trod* 

p. m 








Bem iitic.“The father^ brother*# Son inherits, since he is a Gotraja 
Sapinda, whilst tho Bister's son is only a Sapiada, The iS&stri bu3 
taken fI brothers and their sons/ 3 in Vyav. May* Chap. IV4 See. 8> pi* 
\ t as including lf sisters and their sons/ 3 See BMambh&t$£cited in 
Introduction, p. 130* 


Q, S.—There were four cousins who lived s@pa.vate from 
each other. One of them died, leaving a widow, and another 
without issue or widow. The question, is, who will be the 
heir of the latter ? whether the two cousins, or they and tho 
widow ? If the widow is not to he counted au heir, give 
reasons for her exclusion* 

A ,—‘The two cousins most bo considered the heirs of the 
deceased. The widow must bo excluded, because she has 
no son* Had her husband been alivo at tho time of the 
death of the cousin, be would have been counted an heir, 
and he having become an heir, in this way would have been 
able to transmit his right to his widow, 

DhfhTwar f April 10 th } 1850, 

Axftsomtiss*— '(1) Vyav. May. p 13 h 1. 4 {see Auth. 4); (2) p, loft, 
1. 5 ■ (3*) Mit Vyav. f. 53, p. 2, L 13 {see Chap. II- Sec. 14 I. A. 3, 
Q, 1)4 (4>*) t 55. p 2,1. 3 {sec Chap. I. Sec. 2, Q. 4 ). 

Ii M a me.. — R g gardin g the reason of the widow’s exclusion, see In¬ 
troduction, p. 132* 

Q, 4—A man died. There are sons of his maternal 
and paternal uncles. Which of these is the heir of the 
deceased ? 

A +-—So long as there is a son of the paternal uncle, the 
son of fche maternal ancle cannot be his heir. The son 
of his paternal uncle is his heir *—BroacAugust 21*1, 1818, 

Auiuqhities.“( 1) Mit Yyav. f. 55, p. 2, I* 1 {see Chap. I. Sec* 2, 
Q. 4); (2*) f* 58, p* 2, i. 13 {sea Chap. II. Sec* 14 I* A* 3 t Q. 1). 


Q. 5.—A deceased person has left a cousin, some daughters, 
their sons, and a son of & cousin twice removed, Tho 
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daughters and their sons state that they have no objec¬ 
tion to the cousin realizing the debt cine to the deceased. 
Which of these relations will be the legal heir of the deceased? 

A *—If the daughters and their sons resign their claims to 
the property, the cousin and the son of another cousin twice 
removed will be the heirs.— Sholapoor, January 2 hth, 1856. 

A "UTHORITIBS.—(1) Vyav. May, p. 184, 1. 4 (see Auth. 4) j (2) p, 138, 

L 4; (3*) Hit. Yyaw.f. 58, p, % 1. 13 (see Chap, II. Bee. 14 I. A. 3, 

Q, 1); (4*) f 55/p. 2, b 1 (see Chap. I. See. 2, Q. 4), 

Remark.—A ccording to Authority 3, thu cousin alone will ho the 
heir* in case the daughter and her sons refuse the inheritance. 


Q, G. — A man, who had already separated from his kins¬ 
man, died. There are two cousins who have separated from 
the deceased, the son of a separated cousin and the daughter 
of a sister. The question is, which of these is the heir ? 

/ 

A*"The order of heirs laid down in the S a stria does not 
mention the daughter of a sister. The nearest kinsmen 
therefore are the two cousins, and they are the heirs of the 
deceased.— Surat, November 24th, 1855, 

Atrr'EOitmEili—(1*) Mit. Vyav, f 55. p. 2, 1. 1 (see Chnp, I. Sec. 2* 
Q, 4); (2*)f. 58, p. 2, 1. 13 (see Chap. IT. Sec. 14 I. A, 3, Q. 3); (3) 
Mann IX* 187 (see Aufch. 4); (4*) Vyav. May. p, 140, t, I (see Chap. 
II. See* 14 I. A. h Q. 1). 


Q, 7*—A Gnjar died* There arc his cousins and cousin J s 
eons- Which of these are his heirs ? 

A*—The rule fer finding the proper heir is to take the 
one that is the nearest among the Grot raja and Sap m da 
relatives. According to this rule, the cousins appear to be 
. the nearest in degree (and heirs), 

Khandesh, October 1 8th, 1855, 

Authority.—* Mit, Vyav. f. 58, p. 2, L 13 (see Chap. II, Sec. 14 
h A 3, Q. 1), 
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BROTHERS SON. 



Q, 8.—A man of the Brahman caste died- The surviving 
relatives are, a daughter of a daughter, a cousin who has 
separated, and some second cousins. They have all applied 
for certificates of heirship, to enable them to succeed to the 
Inam property of tho deceased. Tho question is, which o£ 
them should be recognised as heir ? 

A .“If tho deceased lias left no wife or son, the cousin 
who separated will become his hoir. The second cousins 
and the grand-daughter are not the heirs, 

Tanna, December 18 th x 1851. 


AcTHoan’bs,—(1) Mit, Yyav. f. 55, p, 2, 1. 1 [see Chap, I. Sec, 2, 
Q. 4}i (2*) f. 53, p. 2, l 13 (m Chap. IL Sgc. H L A. 3, Q. 1). 
Bimark,—A second cousin excludes a third, (-a) 


Q. 9.—A Dcsai died. The right of inheritance is claimed 
by the following persons 

(1) A sister’s son whom the deceased lias by his will 
constituted his solo heir. 

(2) Two widowed sisters-in-law of tho deceased. They 
have applied to have their right to heirship recognized, on 
tho ground that the deceased was the uterine brother of 
their husbands, and that the deceased was not married. 

{3} Pour cousins and three of his father's cousins. 
They apply for a certificate of lieirship in regard to the Desili 
Watan, &c. 

The question is, which of these is the heir of the deceased ? 

A. h—A man tray give away his moveable and immoveable 
property when it was acquired by his own industry, and when 
he is not married. When a man possesses immoveablo 
property acquired by his ancestors, he cannot make a gift of 
it. Tho son of the deceased DesuPs sister cannot therefore 
bo heir to the whole of his property under the will made in 
his favour. 


(a) Makabeer Persitd et at v. Romfiow, 3 Agra 3,1), A. R, 6 A. G. 
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2;—The hvo sisters-in-law are rf Sftgotra" { Go f raja) and 
Sapirida^ relatives of the deceased. Their husbands, 
Vrlien they were alive, tools their shares of the family pro¬ 
perty and separated. The sistersdn-luw, however, cannot bo 
said to be £i Sapinda ;> relations in the fullest sense of the 
word, and consequently they are not heirs. 

3,“Of the four cousins and three sons of the father's 
paternal uncles tho three grand-uncles' sons are {t Sapinda" 
and f( Gotfaja J> relations, but they are very distantly related 
to the deceased, Tho cousins aro " Saphida” and ff Gotrap, v 
and very nearly related to the deceased. Tho cousins aro 
therefore the legal heirs,— Ahmedaiad t September 28th f 1818, 
AuTiiouims.—(I*) Vyav. May. p. 133, 1.2;— 

“ NArada states the duties of separated co-heirs :—'When there am 
many persons, sprung from one man, who have their (religious) du¬ 
ties (dhanna) apart and transactions (kHjn) apart, and are separate 
in the materials of work (karmngmia), if they bo not accordant in 
affairs, should they give or sell their own shares, they do all that 
as they please, fur they are masters of their own wealth/* (Borra- 
daile, p, 08; Stokes, H, L. B 82*) 

(2*) Mil. Vyav. L 46, p. 2, 1. 13 If:— 

“The following passage, ' Separated kinsmen, as those who are 
unseparated, are equal in respect of immoveables, for one has not 
power over (tho whole) (it) to make a gift, sale or mortgage/ must be 
thus interpreted: ‘ among unseparated kinsmen the consent of all is 
Indispensably requisite, because no one 1st fully empowered to make 
an alienation, since the estate is in common ; but among separated 
kindred the consent; of all tends to the facility of the transaction, by 
obviating any future doubt whether they bo separate or united : it is 
not required, on account of any want of sufficient power in the single 
Owner, and the transaction is consequently valid even without tho 
eon sent of separated kinsmen/ * (Colebrooke, Hit. p. 257; Stokes, 
II. t- & 37C). 

It ewauks.— 1. According to the two passages quoted, the deceased 
would have been entitled to give away his immoveable property dur¬ 
ing his life-time. It would seem therefore that there is no reason 
to altar the dispositions made by him, *Sec also ISfcr. H.L. 26, 
Note («% Uk. II. Ch. L Sec. 2, Q. 8. (h) 

(a) Lit, “ over them” if the immoveables/ 1 

(&) MuMayan Chdti v. Slvdgiri Zam inddr t I. L. R. S Mad. at p 378. 




PATER. GRANDF.’s BROTHER’S SON. 

2. Regarding the B&stri’s decision, that the sister-in-law is not 
u Sapindfi in the fullest sense of the word, 1 * see Introduction, p, 130, 

Q* ]0,—There wore two brothers who bad no male issue. 
The elder of them adopted a son. The younger died, and his 
widow, having permission from her husband, adopted a son* 
She gave one-half of the property of her husband to her 
adopted son, and left the other half for charitable purposes. 
As her adopted son was young, she appointed an Agent to 
tak e c ar e of the p ro perty* Subset] u en tly s h e an cl h er a do p to cl 
son died. The adopted son of the elder brother has filed 
a suit for the recovery of the whole property. The Agent 
who represents the family from which the adopted son was 
selected, has raised objections. The question is, who should 
bo considered entitled to the property ? 

A.—The portion set aside by tho woman for charitable 
purposes eobld not have been, claimed even by tho deceased 
adopted son. It should therefore bo applied to the intended 
purposes by the Agent, under the superintendence of the 
adopted son of the elder brother. The portion allotted to tho 
deceased adopted son of the widow should bo given to the 
adopted son of the elder brother. 
l*oona ? January 23rd, 1857, 

ArrrioEiTTKs.—(1*) Blit. Yyav. f. 5S, p, A 1.13 .(*?<?Chap. II# Sec, 14 
I. A. 3, Q. 1) ; (2) Yvav\ May. p. 127,1. 6 ; (3) p. 108,1. S a — 

Kftty&yana — u What a man lias promised in health or sickness for 
a religious purpose, must bo given, end if he die without giving ifc, 
his eon shall doubtless be compelled to deliver ibY (llomidaile, 
p. 16.9; Stokes, H. L* B. 136 ) 

llEH 4 fi K*—Sm above, Sec. L\ Q. 3 and 4 ; Coleb- Dig. Bk. II, Chap, 
IV See. 2, T. 45, 4G; Bk. Y- T. Ill; above, pp* 206, 300, 


I, A, 5,—PATERNAL GRANDFATHER'S BROTHER'S 

SON* 

Q* L—A man died. There are a daughter of his uterine 
sister and a grand-son* Which of these is the heir 
of the deceased f 
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A .—Tho grand-uncle's son being a * f Sagotra" (Gotraja) 
relation, the daughter of the sister cannot be his heir. 


Surat, April 3rd, 1S47, 


AiiTRoaitiEa.—(1) Mifc, Vyav, f. 55, p. 2, 1. 3 (see Chap. I. Sec. 2, 
Q. 4); ( 2 *) f. 58 , p. 2 . 1. 13 {see Chap, II. Sec. 14 L A, 3 , Q, 1) ; ( 3 ) 
Yjhy. May. p. HO, 1- 1 (see An tin 4); (4*) Maim IX, 187 (sec 
Chap^ II. See. 14 I. B. k 1, Q t 1). 


Q. 2.—Two mon died. There is a grand-uncle's son and 
a son of their father's sister. Which of these is the heir ? 

A. —The grand-uncle's son is the heir. The son of their 
father's sister cannot be the heir.— Broach, July 23tyZ ? 1849, 

Authorities*— (1) Mit, Vyav. f. 55, p. % L ] Chap. I. Sec. % 
Q. 4); (2*) f. 58, p, 2, 1. 13 {see Chap. II. Sec. 14 I. A. 3, Q, l) m 


I. B\~ Heihs nor mentioned in the Law Books. 

a,—MALES. 

1.—BROTHER’S GRANDSON, 

Q, 1,-—A deceased man has loft three sons of his first 
cousin. Which of these is the heir ? 

A. —If any one of these cousin's sons was united in inter¬ 
ests with the dec ease cl * he will be the heir; bub if all are 
separate, all are equal h^irs*— Dharwar, May l^th, 1853. 

Authorities*— (1) Vyav. May. p. 134,1. 4 {see Auth. 2); (2*) Mit. 
Yyay. I. 55, p. % L 1 {see Chap. L Sec. 2 t Q. 4). 

Remark ,*—See In trod, p, 118. 

Q> 2.—Who will be the heir to a deceased man when there 
are his brother's grandson and daughter’s grandson ? 

A .—The brother's grandson is the heir, 

Akmednuggur, December 13th, 1S47. 
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Authorities. —(1) Vy av. May, p. 134 4 4 (see Autli, 2); (2*) Mifc, 
Tyav. f. 55, p. 2» I. I {see Chap. I, Sec. 2, Q, 4). 

Remark:.— $fo In trod, p, 133, 137, and Introductory Remark s to 



I B. a. 2,—PATERNAL UNCLE’S GRANDSON. 

Q. 1.—Can a man's paternal uncle's grandson be bis heir 
after Jus death ? 

The deceased lias left a sister, and a son of n first 
cousin. Of these the latter is his heir. — Bkarwar, 1845. 

AUTirouiTT.—*Mit, Vyuv. f. 55, p. 2, I. 1 (see Chap. I, See. 2, Q. 4). 

Remarks,—1 . See Infcrod. p. 128 j and Introductory Remarks to 
Sec, 15, Clause 4, 

2. Great-grand eon a, through different sons of tho same man, are 
Gotraja Sapiuclas,(fc) 


I. B. b< —FEMALES, 


1 -DAUGHTER-IN-LAW. 


Q. 1.—The father of a widow's deceased husband died. 
He bad certain rights in laud and other property. There is 
no male member of the family who has any claim to the 
property. Can the widowed daughter-in-law of the deceased 
claim the property ? 

A ,—There being no better heir than the clanghter-irt-law, 
and she being the nearest relation of tho deceased, she is 
the legal heir,— Surat) j December 15 th, 1853. 

Authorities.—(I) Maim IN. 187:— 

11 To the nearest Sapinrin, male or female, after him in the third de¬ 
gree, the inheritance next belongs ; then, on failure of Sapiadas and 
of their issue, the Sam&nodnka or distant kinsman, shall be the heir j 
or the spiritual preceptor, or the pupil or the fellow-student of Use 
deceased;'’ 

(a) 3 If L. R. 435 A, C, 12 C, W R. 339 

(h) Brojo Kiskove Mitter v, Radka Gobind Butt et al t supra* 

61 H 
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(2) Niimyasindhu III- p, 95, 1. 17: — 

It is stated in the Smfifci Sangraha The son, the soiTs son, fcho 
son’s son’s a on, and the dang liter’s son, the 'wife {pa&ni), the brother, 
the brother’s sou-, the father, the mother, and the daughter-in-law, (a) 
the sister, the sister’s son, the Sapmdas and Sodakas ; in default of 
the first-mentioned, the latter-mentioned persons arc said to present 
the funeral oblation.” 

Remark.—I, See Introd, p. 132, and above, Bk. L Gh, II, See. 8, Q, 2. 

2. The Second passage seems to bo intended as an explanation of 
the term ir Sapmdo,” which the *Saatri understood to mean u connected 
by giving funeral oblations.” 

3, A daughter precedes a daughterdn-law,( b) So does a separated 
brother, being one of the enumerated heirs. (c) So does a brother's 
son, (d) but the widow and daughter-in-law were preferred in a claim 
advanced by divided distant cousins. ( 0 ) See Chap. II, Sec. 7, Q. 10 ; 

Chap. IV. B. Sec 6 II. f, A daugh ter-in- law was preferred in suc¬ 
cession to a widow as heir to a first cousin (paternal uncle's son) of 
the deceased husband. The Court said ** the question is which of 
these two is to be preferred as heir to Samsvati’s (deceased widow’s) 
husband.”(/) 

I- B. b. 2* — BROTHER’S WIFE. 

Q. 1.—In the case of a Br Ah man's deaths will his sister-in- 
law or sister's son be his heir ? 

A—The sister-in-law is the heir (g), 

Tanita, February 28 th } 1852 * 

(a) This is cited m the Sr&ddha May a kha, referred to in Mayhkba, 

Chap. IY, Sec, 8, p. 29. 

W Mmet Mur ache c Kaoar v. Mussi. Dolma Koour , Agio S. K for 
1864, p, 171; 2 Maen, H. U 43, 

(c) VmmjgH* v. Molyma* S. A. No. 69 of 1873, Bom. H. 0. P ,J F 
for 1873, No. 101. 

{d) Wittul Rughoomth v. llurikayee, S. A. No. 41 of 1871, decided 
12th June 1371, ibhl 1871 

to Baw Mha v. RmibhaU B. A. No. 304 of 1871, Bom. H C P J 
F. for 1872, No, 38. 

(/) Vil-iiaidw Mdmckdas, y. Jeshubii, I. L,. R. 4 Bom, 219, 

(g) See Bk, I. Chap. JL Sec, 14 I, A. I, Q. 4 to 6. 






Autroritiks.-— (1) Vyav, May. p. 140, 1. 1 {se% Aufch*2); (2*) Mauu 
IX. 187 (m Chap. II. Sec* U I. B. b. 1, Q, 1). 

Re hark,— iSfie Introd. p. 130 t 132, and Chap* II. Sec* II, Q, 6. 


Q. 2,—A man died* There are his sister-in-law and a 
male cousin, who have separated from the deceased. Which 
of these is the heir ? 

A *—The sister-in-law, though separate, is nearer, and the 
preferable heir. — Kit a n des h , September hth, 1847* 

ALTHORiTiEa*—(1) Yyav. May p. 134, I. 4 (see Autli. 2) \ (2*) Mit, 
Vyav* f 55* p. 2J, 1 (see Chap* I. Sec % Q, 4), 

Remarks. —L Sen InfcrotL p. 125 ss. 

2. If the male £< cousin” is a brother's son, he inherits, according 
to Authority 2 (comp- Sec* 12), before the sister-in-law. 

3. The !§&stri puts the widow nest to her husband erroneously in 
this particular ease, on account of the express specification of bro¬ 
ther’ s sons after brothers. Se& hotrod, pp, 128, 132. 


Q. 3.—Three brothers lived as an undivided family. The 
eldest of them died leaving a widow,, afterwards the second: 
and the youngest died successively* The widow of th® 
eldest has applied for a certificate of heirship. A distant 
member of the family, four or five times removed from the 
deceased, has objected to tko application. The question is, 
which of these relations is the heir ? 

A .—All the brothers died as members of an undivided 
family* Each surviving brother therefore became heir of 
the predeceased* The last surviving brother therefore was 
the heir of the two who died before him. The widow of the 
eldest brother, being fcho nearest heir to the deceased, is 
entitled to inherit the property* 

Surat t August 10 ih f 1853 . 

Authorities,—-(I} Mit. Vyav. f, 65, p 2, l 1 ( see. Chap. L Sec, 2, Q* 
4); (2) Manu IX. 187 (see Chap. II. Sec. 14 I* R. b , 1, Q. 1), 

Remark*— jSee Tutrod* p. 125 bs. 
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I, B, b. 3.—PATERNAL UNCLE'S WIDOW. 

Q t ] —A dumb son of a deceased man lived, with his 
property, under tlio protection of his sister. He alter wards 
died, leaving his sister and a paternal uncle's widow. Which 
of these is his heir ? 

A .—The aunt, though she may have separated herself 
from the deceased, is his heir. It the aunt had no existence, 
the sister, according to the rule laid down in the Maytikha, 
would have been the heir, and in her absence other relatives 
would have succeeded to the property. 

Rutnayhvrrif, February 4 th, 1852 , 

At; t i to ti itj e s,—(1) 'Vy av. Kay. p. 134, h 4 (see Auth. 3); (2) Yyav. 
May. p. 140* L 1 (see Chap. II. Bee. I t I. A- 1, Q- l); (3*) Hit. Yyav. 
f. 05, p. 2, L 1 (f?ra Chap. I Sec. 2, Q. 4). 

Remarks.— 1. (Sbe Introd. pp, 117, 125, and Sec. 14 I, A. 1. 

2 , In the case of Tfpendra Mohan Tagore ci cd v. That;da Dad et al/(a) 
it is said that the uncle’s widow docs not succeed, but this is nob 
the law iu Bombay. See below, b 4* 

Q . 2.—Tf there are a paternal uncle's wife and a maternal 
uncle of a deceased person, which of them will be his heir? 

A .—If the deceased has left no male issue, his heir will be 
the paternal uncle's wife, and not tbo maternal uncle. 

Ahmednvfjgurj October JQth , 1846 . 

ArmmuTY. —Mit. Yyav. f. 55, p. % 1. 1 (*eei Chap. I See. 2, Q, 4). 

Rkmakk.—M e In trod. p. 125, and Introductory Remarks to next 
Section. 


Q . 3.—A man died, and there are Ids father's second 
cousin and paternal aunt. Which of these will bo Ida heir ? 

A .—If tbo father's second cousin had not separated from 
the deceased, he will be the heir; but if he kadj the aunt 
will be the heir.— Tanna, June2hih 7 1852. 




(a) 3 B. h. It. 349 A. C. J. 







GENTILE^ TO 4t,H 
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Authorities* *—(4) Vyav. May. p. 135, 14 ; (2) p, 144, L 8; (3) 
p 140, L 1 (**9 A ufiE. 5); (4*) Mit, Vyav. I 55, p. 2, U (see Chap. 
1 Sec. 2, Q. 4); (5*) Maim IX. 137 Chap. II. Sec, 14 1- B, t. 1, 
Q, 1 ). 


Bkmark .—See Introd. p. 135, 


L B* b. 4.—PATERNAL UNCLE'S SON'S WIFE. 

Q* 1—A man died. Is his cousin's wife or her daughter- 
in-law Lis heir ? 

A .—The cousin's wife, anil not the daughter-in-law^ is the 
heir.— AhmeclnUygur, May 4 th, 1854. 

Aimiomiirs.—(1) Vyav. May. p. 134,1. 4 (sec Auth. 2); (2 # ) Hit. 
Vyav, f. 55* p. % 1. I (see Chap, I. Sec, % Q. 4), 

Remarks;—!. tfee Introd. p. 125/ 

2. The widow of a first cousin of fcho deceased on the father's suda 
was held to have became by her marriage a Got raja Sapindfc of her 
husband’s eonsiiTs family, and to have a title to succeed to the estate 
of that co ns in on his decease, in priority to male collateral Gotraja 
Sapmda®, who were seventh in descent from an ancestor common to 
them and to the deceased, who was sixth from that common ancestor,(a) 

At Allahabad, on the other band it was held that according to the 
Miakshard none but females expressly named can inherit, and that 
the widow of the paternal uncle of a deceased Hindu, not being so 
named, is not entitled to succeed to his estate in preference to the 
deceased’s father's sister's two sons, {h) These, however, being but 
Band bus, could not come m until the Gotrajas were exhausted, (c) 


I. B. b . 5, —THE WIDOW OF A GENTILE WITHIN 
THE FOURTH DEGREE, 

Q. T.—A man died* A widow of Lis distant male cousin, 
four times removed from the deceased^ is alive, and the 
question i^ whether she is his heir ? 


(«) Liillubhai v. Cassibai, I. L. R. 5 Bom, 110, S* C, L. R, 7 T. A. 

212 . 

(5) Gauri Salmi v. Eukko, I, L, R, 3 All. 45. 

(c) See Mit Chap. II. Sec. 1, para, 2, and LallubhaCs case, supra* 









A. —If there is no nearer relation of the deceased, the 
widow of a cousin four times removed from the deceased 
may inherit from him,— Surat, September 17 th, 1845, 


Authority.—M i t, Yyav. f. 55, p, 3, L 1 {see Chap, I, Sec, 2, Q> 4). 

BiiMA.RKg.—1. See Introd. p, 125, 

2. The widow of a joint cousin succeeds in preference to descend¬ 
ants of a long severed branch,(a) The Sastvi said the widow's right 
was equally good to joint and to separately acquired property of 
her husband's cousin, but ho seems to have grounded his opinion 
partly, if not wholly, on the widow's having lived in community with 
the cousin. 

3. The widow of a collateral dtxsa not, it has been ruled, take an 
estate in the property o£ her husband's Gotraja Sapimla which aho 
can dispose of by will after her death. (6) 

II, SAMANODAKAS, 

(Gentiles within the Thirteenth Degree,) 

Q, 1,—Should a deceased person have no near relation, 
can a distant relative inherit his property ? and what may 
be tho degree of distance ? 

A ,—In tho absence of a near relation, if it can be shown 
that the party claiming to bo the heir and the deceased are 
descendants of the'same ancestor, he will be the heir. 

Ahmednug$m\ December 24th, 1B5J, 

Authorities.—- {1) Yyav. May, p. 1S4, I. 4 (see Chap. I. Sec 2, 
Q. *); (2) p. HO,1. 1 and 6; l»+) Mife, Yyav, f. 58, p, 2, l 15 

** If there be none such (Sapixidas) the succession devolves on 
kindred connected by libation a of water, and they must be understood 


(a) Mimt. Bhuganee Daiee et al y, Gop&ljee, Agra S, R. for 1862, 
Part I, p. 306, 

(&) Bhavmangavdu v. Rudrapyavda, I. L, B. 4 Bom. 1S1, Introd. 
p. 335 sb. See Topper's Pauj r Oust- Law, vol. IL p. 148, where a 
widow of a collateral ending the line, or one of a group of brothers 
anding it, takes tbo share that would have fallen to her husband bad 
he been alive, 
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to reach seven degrees beyond the kindred connected by funeral 
oblations of food, or else as far as the limits of knowledge as to 
birth and name extend/* (Colebrookc, Mit. p* 351; Stokes, IL L, R. 
4480 

Rem auk.* —See lutrod, p. 132. 


Q r 2.—A Brahman,, who held the Joshi and the Knlakara- 
ni Wata-ns, died. His surviving relations are distant eight 
or nine removes. Can they inherit the loam ? 

A „— Yes, they can.— VoOna, Augwd 29th, 3 851. 

Authority.—H it. Vyav. f 55, p. 2, 1* 1 (sea Chap. I. Sec, 2, 

Q 40 

Remarks.—1. See the preceding case, and Nursing Narain et 
nl v. Bhwtfam Lull et d (a ); Miwst Dig* Da ye el al v, Bkuilun Loll 
et ah ( b ) 

2. A great-grandson of the 5th in ascent from propositus succeeds 
before his father’s sister ? s son. (c) 

3. In Tholcoorain v. Mohmldl ($) it was held that a sister* s son does 
not inherit according to the Mit&kshara. His position as a Randhu 
had been abandoned, and the decision only excluded him from the 
nearer Sopmdas. 

4. A male descendant in 5th degree from groat-grandfather of 
propositus succeeds before sister’s son. («) The possibility of the 
latter’s succession only is questioned. 


SECTION 15.—BANDHUS. i.a. COGNATES. (/) 

Introductory Remarks. 

1* Under the heading Randhu, "cognate kindred/* the Mi- 


(а) 0, W. 11. for 1864, p, 194, 

(б) 11 C. W. R, 500. 

(c) Thakoor JeeJmath Singh v. The Court of Wards, L R, '21. A, 163, 

(d) 11 M, l, A. 386/ 

(e) Kooer Gool^bstngh etalv. Jim Kkvmm Smg, 10 Reng, L. R, 1 

P. C. S. 0. f 14 M. I. A, 176. 

(/) In Bengal, the Bandhus come next after the nearer Sapindas, 
fe. before descendants from ascendants beyond Dhe great-grandfather, 








t&kshark, Chap. II. Sec, 6, clause J, and the Muyflkha, Chap. IV. 
Sec. S, p. 22, enumerate nine per $&hs only, namely:— 
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The father’s sister*® sons. 

The mother's sister’s sons. 

The maternal uncle’s sons. 

The father’s paternal aunt’s sons. 
The father’s maternal aunt’s son®. 
The father’s maternal uncle’s sons. 
The mother’s paternal aunt*a sons. 
The mother’s maternal aunt’s sons. 
The mo the r J s mat ernal u n clo ’ s sou s 
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The enumeration may perhaps bo intended to mark merely the 
extreme terms of the Bapintja-relationship, the connection on one side 
or both being established through a mother, and extending only to 
four steps between the persons regarded as Bandhus. It seems very 
likely that an extension was given to the terms seven and five as 
marking the gradation of Got raja Sapiudashig and B&atiliuship cor* 
responding to that devised by the Canon lawyers on the basis of 
the Eoman law. By this the degrees were counted only upwards 
from the more remote of two collateral descendants to the common 
stork which had previously been counted both up and down to deter¬ 
mine the nearness of relationship. It would seem appropriate that 
when definite connexion with names for each grade must be traced 
on the father’s side from the same great-grand father, it should on 
the mother’s side be traced from one point lower or from the satno 
grandfather. This is confirmed by the early laws of the other Aryan 
nations. But in the modern law there is no doubt but that the four 
steps may be counted up wards on either side to coincidence of origin. 
See above, liifcrod. p. 242, 

2. From this enumeration, and the fact that the wordBaudhn hi 
frequently used to designate these nine relations exclusively, it might 
he inferred that the list was intended to be exhaustive, and to preclude 
the wider interpretation of Bandhu m tlic sense of ** relation,” or 
u distant relation” in general* Consequently the other relations, as 
the maternal uncle, maternal grand-uncle, &e., would be excluded 
from inheriting. 


Jioopchurn Mohapater v. A')iutodt&lKhan, 2 C S. D. A. It. So* Dayanutk 
Bay et at v, Muthoor Nath Qhose | 6 C. S. D, A. E 27, But according 
to lnderjed Singh et cd v. Mrnst, ller Keomoa^ et al } Calc S. D A, 
H. for 1857, p. G37, Gotrnja Saplndaa and SarnAiiudakas are preferred 
to Baudhu®. 
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3. This inference, however, becomes very improbable if another 
passage of tho hliiAksharft is taken into account, where Tijfiftnea?ara 
apparently gives a different interpretation of the word Bandku, (e) 
He slays that the term (< gentiles, ” Gofcrajns, includes ** the paternal 
grandmother, Sapindas (relations within the sixth degree), and 
Samanodakas (relations within the thirteenth degree).* Pursuing 
the same subject be adds (ifcid. in cl 3), rt on failure of the paternal 
grandmother, the kinsmen sprung from the same family as the 

deceased, and Sapindaa (within the sixth degree}*.,,..inherit the 

estate* For kinsmen within the sixth degree (Sapindas), and sprung 
from a different family, are indicated by the term Bandhu/’ So also 
the VyavasthA referred to, though doubted by, the Privy Council in 
Thakooram SttMba v. Mohmt LaU,(b) Hence it would see in that 
Yijiinnesvara interpreted Yajnavalkya's term t{ Bandhu” as meaning 
ir relations within tho sixth degree, who belong to a different family , If 
or at least that all such persons who come under the term u Sapiuda,” 
according to the definition given in tho Aeh&rukanda (se<2 In trod, 
p, 118), arc included by the term Eandhu: consequently the 
maternal uncle, the paternal aunt, <&c., would also be entitled to 
inherit as B&udhus. In tho passage translated. Hit, Chap. II. Seo, 
152, p 2, tho word ** Matribaxidhu” m explained as including the 
maternal uncles, and GuMstiieker (On the Deficiencies, &c.,) refers 
to YijMnesvarn’a Commentary on Y&ju. III. p. 24, for the same 
sense, 

4. For the correctness of this wider interpretation, a passage of 
the Viramitrodaya may be adduced, where Mitramisra likewise 
contends that other relations, "the maternal uncle and the rest,* 1 are 
comprised by the term Bandhu. ( c ) For, says ho, if maternal unole’s 
sons were allowed to inherit and their fathers not, this would ho very 
improper, as nearer relations would be excluded to tho advantage of 
more distant kindred* (d) A similar opinion was given by the 
fifetris also in itfWsA tfinroot H ul v* Kuhjandass et vL (e) They 
state that the Bbinnagotra Sapinda.s, or blood relations within seven 
degrees, not belonging to tho deceased’s family, inherit. But tins 
assertion is too wido and vague to be of use, because Y&jrlavalkya 


(a) Coleb. Mit- Inh. Chap.II. Sec* 5, Cl. 1; Stokes, ILL, B. 446. 

(b) 11 M. I. A. 386. 

(c) The father's maternal uncle inherits, CMSk&ti LaU Roy v. The 
Bmgal Government, 12 M, I. A. 448. 

(d) Yiramitrodaya, f. 20!}, p. 21,1. 6, Tr. p t 200. i^eealso Macimgh- 
ten’s Principles and Precedents, Fd, H. H. Wilson, p. 37, note. 

(e) IBorr. R. 323. 

02, n 







I- 53 (a) says that, in the mother^ line, the Sapmcla relationship ceases 
with the fifth person, (t) Consequently a man's Sapmdus in his 
mother's family cease with her great-grand father in the direct 
ascending line, and with her grandfather's fifth descendant in the 
collateral line, (e) This principle mast also be borne in mind in the 
csjieof descendants from da ughter© of gotmja relations* Thus the 
deceased’s great-great-granddaughter's son would be no longer a 
Sapmdtt, The view here taken has been adopted by the Privy Council 
in Gridhttri hall v. The Government of Bengal, {d) In the answers 
to the questions of the following section, the Sitetris allow, besides 
the so-called nine Band bus, the following Bhinnagotra Sapindas to 
inherit—1, sister's son ; 2, maternal uncle ; 3, brother's daughters; 4, 
sister’s daughters. They quote as authorities partly the passage of 
Ydjnavalkya authorising tho Bandhus to inherit;, partly the verse of 
Maun, whicliprescribes 41 that the nearest Bapinda inherits,'' and for 
the maternal uncle, the passage of the Vlramifcrodaya above cited* 


((f) jScg Introduction, p. 137. 

(h) It is for this reason that the prohibition to marry a person of 
the same kindred extending on tho father’s aide to the 7fch, extends, 
on the mother’s side, only to tho 5th degree, hfdrada Pt. IT- Chap. XII. 
pam- 7, So "Vyav* May. (as to an adopted son) Chap, IV. Sec. 5, pi* 32, 
(c) Table of a man's (A) Sapindas in bis mother's family j— 



(d) 1 B, L. Ei H, P. C* S. C. j 12 M. I. A* 448* 









The passage, cited in the Vyav, Hay. Chap. IV. Sec. 10, p. 30 
(Stokes, H. L. B. 100), is quoted in the IHya Bh&ga, Chap. IY. Sec. 3, 
p. 31 (Stokes, H, L. R. 257), and in Coleb. Dig. Bk. Y T. 513, to 
show the order of succession to woman’s property. The nearness 
of tiro relationship is by Jinrftta Vahana made aground of succession 
through the benefits conferred by the oblations offered by a sister's 
son, and a passage erf Ynddha Mtutapa is quoted to prove the 
obligation to present those oblations. In translating this, Ooleb revoke 
has confined its import to offerings for the wives of the maternal 
uncle, sister’s son, &c. } but Gold stacker, 11 On the Deficienees, &g** 
p, 11, says that the duty is, according to the comraont of the 
D&yanirnuya* reciprocal between the maternal uncle and his nephew, 
and that it is due by a son-in-law, a pupil, a friend, and a daughter * 1 a 
son to their several correlatives. As the maternal uncle thus per¬ 
forms a Sr&ddha for bis nephew* he is on this theory entitled to 
succeed to his property, and before the cousin, more remotely bene¬ 
ficial to the manes of the ancestors of the propositus. 

5. Regarding the Older in which the Bhlnnagotra Sapindas suc¬ 
ceed to each other, it is difficult to speak with certainty. It would 
seem however that the “nine Randhtis M mentioned in tbo law books 
ought to be placed first, if effect is to be given to the principle of the 
Mayflkha, that " incidental persons are placed last,” (a) Amongst 
the other Sapindas, 'nearness to the deceased’ ought, as the i&btria 
also seem to indicate, to be the principle regulating the succession. (£) 

{a) See Mayuka* p. 106, Borradaile ; Stokes. H. L> B. 83. So also 
the Bftstris in Mtmi. JJmroot el al v. Eulyandass et al I Borr. 
Rep- p* 32o* 

(i) A sister’s son was preferred to a maternal aunt’s son, Guneeh 
Chunder Ray v* Nilkomul Fwf vt al f 22 C. W. R. 264 C, R. The great- 
grandson* through his mother, of an. ancestor, common to a great- 
grandson by purely male descent, is not in Madras heir to the latter, 
K. Kiesm Lfth.v. Jamltah Prasad Lala f 3 M. H, C 11 346. (See 
smra t pago 481.) A paternal uncle’s daughter’s sou is an heir accord¬ 
ing to Bengal law, Guru Gobinc £ Shuha Mandat et al v. An ami Lai 
Ghomel al 5 Bong. L. R, 15 F. B. S. 0., 13 C. W. R.40 F.JB., which 
apparently supersedes Itoj Gobind Dey v. Rajeesuree Dimee t 4 0. W. It* 
10 C, R. The Sastris at 1 Borr. m$(Mtrnt. Umwot et al v. Kttlyan- 
dass et- al) say that descendants through the daughter of propositus, 
to the 7 th degree, are his asagofcra sapindas. The grand son of a 
maternal grandfather’s brother is an heir by Bengal law, Brajakishar 
Milter v. Radka Qohind Dntt t 3 Beng. L* R, 435. A propositus bring 
third in descent, a collateral, 5th m descent from the common 
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HBIES IN DIVIDED FAMILY* [bkj 3 ch,i*,s 15 a. 


In the case of Mohandas v. Knsknabai, (a) it was held that this 
latter principle must prevail over the rule m to incidental persons 
even amongst the Bttndhiis, and thot a mother's sistev'rf eon was 
excluded by maternal uncle a of the propositus. Reference is made to 
Amrit Kumari Debt v. Lakkinarayan, (4) as well as to Qridhari Lall 
Mm/s cage,(c) and it may probably bo considered as now finally settled 
that the mention of the Bandhus in the rule is not exhaustive, and 
does nob give precedence to any ono enumerated over o titers nearer 
to the propositus in the same lino of connexion. Tito following cases 
have been arranged on the same principle as those regarding the 
Got rajas. 


SECTION 15.—BANDHUS OR COGNATES, 

A. —Mentioned in the Law Books. 

L—FATHER'S SISTER'S SON, 

Q, L- — A man died, and hoiiq of bis relatives are alive 
except bis father’s sister’s son, who performed his funeral 
rites and receives emoluments as priest from bis clients. Is 
bo the heir of the deceased, and is he responsible for bis 
debts ? 

A.—If the deceased lias no wife, bis father’s sister’s son 
will be his heir, and he, having received the emoluments 
belonging to the deceased, is responsible for his debts. 

Surat } January 31st, 1846. 

Authority.— # M it. Yyav, L 59, p, 1,1. 2 

14 On failure of geiitfles, the cognates are heirs. Cognates are of 
three kinds, related to the person himself, to his father, or fco his 
mother, as in declared by the following teat:— 


ancestor, inherits to him in preference to Ida paternal aunt's eon, 
T. Jlhmtfk Sing v. The Court of 5 Bong* h. R* 443. 

Two female links in the same lino of descent arc not re cognized 
in any of these cases. It is doubtful whether the right transmitted 
through a female passes without being realized by actual succession 
more than one stop further. See below, B. II. (3). 

(«) I. L. R, 5 Bom. 597. 

15) 2 Bong. L. R. 28. 

ie) 12 M. L A 446, 





“The sons of his own father’s sister, tho sons: Of Ms own m other's 
sister, and the sons of his own'maternal undo, must bo considered 
ns his own cogaato kindred/' 3 (Colcbrooke, Hit. p. 352; Stokes, H- 
L. B. 448.) 

Remark,—T he DAyabh&ga, Chap. XL S> 6, p. £*, says that the 
grandsons through daughters of ascendants inherit through a con* 
nexion with their mothers' gofera of birth by the oblations that they 
must offer to her father in each instance. They thus stand in a 
manner on a par with grandsons through sons. (Beo Srnriti C li art- 
dri ka, Chap. XL S, 5, para, 15.) 

A,. 3.—MATEBNAL UNCLE'S SON, 

Q> 1.—Can a deceased male’s mother’s brother’s son bo 
his heir ? 

A m —Yes .—Nuggur and Khandeshj 1845. 

Authority not quoted. See the preceding case. 

Q , 2,—A man died There is a son o£ his maternal undo. 

He claims to bo the heir of the deceased.* and he is not 
opposed by the near relations. Can liOj under these circurn* 
stances^ be recognized as heir ? 

A *—If the maternal uncle’s son is not opposed by any 
near relation of the deceased, there is no objection to his 
claim on the ground of the Hindu law, 

Sttra t,Januctnj 25 tkj 1855 , 

AuTHOJj^rt,—Vyav. May. p. 140, 1, 1 (me Chap. II. Sec. 14 L A, 

1, Q- !)■ __ 

B *—Nor Exfr^sslt Mentioned in tue Law Books* 

L—MALES. 

(l)~SrSTEE’S SON* 

Q . L—Oan a man’s sister’s son bo liis heir ? 

A*— Yes,— Tanna, October 5 th, 1855* 

AunroEirr.—Vyay. May. p. 140,1-1 (me Chap* II. Sec, 14 I. A, J, 

Q 1). \ 

EtiMAEKs*—I; See Introductory Remark to Section 15, Clause 4. 
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2. According to the Mitbila law and totLat of Madras, a sister's son, 
it once held, does not inherit as a- Bnudhu* (a) But a sister's son 
a Bandhu (b) and inherits in thift character though not as a got raja* 
Bapmd&.fe) The Ifirnaya Sindhu, quoted above (Sec. 141. E* h. ], Q, 
1)t expressly names a sister’s son as heir, (d) and gives to the &ister*s 
son a place amongst those; who may present funeral oblations, and this 
is adopted in the ^r&ddha Mayftkha referred to in the Yyavahara 
Maytlkha, Chap. IY* Sec, 8, pi. 29. 


3. Sister’s sons have no right so long as a sister survives, but take 
before sister’s daughters, (e) 


U) Tha boor am Sahiba v. Xfohim Lall $ 11 JVI. I. A. 3Sd; Don Lam. 
KnUamml v. Kuppu Pillai, 1 M. H. C, K, 85- 

(i) See Prof. H, H. Wilson’s works, vol. V- p + 14; Introductory 
Remarks to this Section; 2 Macn. Prim and Prec. 84; Omrit Ko&mari 
Dabee v. Luehee Nam in Chunker butty, 10 C, W. R- 7(j J<\ B.; Amnia, 
Kummi Debt v. LaMtinarayan Chuckurbutty, % Jh L. 11,29; Smiivas 
Ayangdr v. Rcnyasami Ayyangar, L L, R. 2 Mad. 304, followed in 
SttdasMv v. I)inter, Bom, H, C, P, J, F. 1882, p, 17, 

(c) Amrita Kumari Debi v. LakJdnarai/an, 2 Bong, Ii. R. 28 F. B.; 
CheUktmi Tirupali v. M. $* Venkata Qopala Narnsimha, 6 M* H. C, R. 
278; G ridJiari Lull Ray y. The Benya! Government, 12 M. I. A, 418, 

(d) Amrita Kumari Debi v, Lakhimraymi, 2 Bong. L. R. 28 F. B* 

(fl) leharani v. Purmanand, 2 Borr. 515- In Madras it has been 

rilled that a sister is indeed in the line of heirs as being a bandhu, 
lint that she is to be postponed to a sister’s son. (/) The doctrine 
of sapinrla relationship explained above, In trod, p. 120 ss., and adopt¬ 
ed in Bengal as that of the Mifc&kshar&, (y) is fully accepted by the 
learned judges; but combined with that of a woman’s losing her 
eagotraship by passing into another family, Nilakantha, as we have 
aeon, says this is not decisive, as the right of a sister depends on an 
original consanguinity which cannot bo lost. In Bombay, as the 
SastrPs reference shows (though it is not pointed), the Mitflkshava 
is not thought to be opposed to the precedence of a sister over a sis¬ 
ter’s son, and the preference which in a collateral line of gofcraja 
sapmdas may bo claimed by a son over his own mother or grand¬ 
mother rests on his connexion with the main stem through his 
father, whose place he may be supposed to take in preference to the 


{/) Lahhraan Ammal v. Tiruvmyada, 1* L. R. 5 Mad 241; KvJti 
Ammal v. Iladabnstna Aiyan, 8 M. H, C- K, 88* 

(y) Lrmrd Bahadur v. Udvi Chand , I. L. It, 6 Calc. 112. 








BANDHTJS—MATEBKATi IIWCLE. 


fiL 


4, In a YyavasbM of the S&sfcrb of the Sadar Court, BT. W. P.» 
dated 28fck December I860* the sister's son, it is said, inherits before 
the paternal atmt’s son, (a) and a sister's son was preferred to a mater¬ 
nal aunt's son. These eases are opposed to the general principle that 
the persons actually specified take before those only implied, unless 
the specification in this case be meant merely to indicate the extreme 
points of heritable connexion* See above, pp.““134, 492. 


5* In Laroo v. Sheo ( b) the property came to a deceased intestate, 
apparently from bis maternal uncle, and the Sadr Ad&lab decided 
that property Inherited through the female (maternal) heir, must 
continue Lo descend in that line. 


6. A fifth cle s cehdan t from the gran d father takes p recedcnce of the 
sister's son. (c) 


Q , 2.—A man died. His property is in the possession of 
his sister's son* There is, however^ a half-sister's son be¬ 
sides the sister's son. The question is* which of these is 
the heir f 

A *—The sister's son is the heir. The half-sister's son is 
not the heir.— Surat* August 5ih } 1845* 

Authorities .—(1*) MIt. Yyav f. 55, p. 2,1 1 {see Chap L Sec. % Q* 
4); £2*) Yyav. May. p. 140, L 1 (see Chap. II. Sec. 14 I* A. 1, Q. 1). 

Reiuhk. —See Soc. 14 I. A. 2, Q. 1- 


I. (2)—MATERNAL UNCLE. 

Q. 1.—Oa.li a maternal undo ho fcho heir of his nephew ? 
A .—Yes.— Tanna> February 12fh } 1859. 


widow- In the case of a male deriving his right only through his 
mother, this reason for preferring him to her or to one standing on 
an equality with her in relation to the propositus docs not exist, 
the mother or her sister stands one degree near or to the propositus 
in the same line as the son. See Mohandas v- Krishnabai, I. L. K. 5 
Bom. 597* 

(a) Gmwsh ClimcUr Hoy v. Nil Eomul Roy el al f 22 C* W. R. 264, 

(b) 1 Dorr. 80. 

(e) Kooer Ooolab Sing etal v. Hao Kurun Sings 10 Ben. L. R. 1. 
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Authority.—YJ r a mitroday a., f. 209, p. 2, 1. 6, TransL p, 200? — 
r Mn tho law-book of Mauu the word Sakulya (which is used in 
verse IX 187): On the failure of them (Sapmdas) the Saltulyas are; 
(heirs of a separated male), or tho teacher, or also a pupil: includes 
Sagotras (gentiles within the sixth degree), Samanodakas (gentiles 
within the thirteenth degree), tho maternal uncles, and the other (Sa- 
pindas belonging to a different family), and the three (classes of re¬ 
lations called) Ban dim. In the passage of Yogi^ma (Y&jnavalkya, 
see Chap. II. Sec. 2, Q. 2) also the word Bandhu indicates the ma¬ 
ternal uncle. Otherwise! if the maternal uncles were not included 
(by tho word Bandhu), a great impropriety would take place, since 
their sons would bo entitled to inherit, and they who are more nearly 
related (to tho deceased) than the former, would not have tho same 
right. 7 * 


2.—If a man applies for a certificate of heirship an 
the ground that tho deceased was las foster-soUj should this 
application bo granted ? 

A.—In the case to which this question refers > it appears 
that the deceased was applicant's sister's son. Ho should 
therefore call the deceased not his foster-son but his nephew^ 
and as tho maternal uncle of tho deceased^ he should be 
granted a certillcate. —Dlmrwar^ November 1 1846* 

Authority.— # Y iramitrodaya, P. £0$, p. 2 r L 6. See the preceding 
case. 


jS* II—FEMALES. 

(1) —GrBANB-DAUGHTEE, 

Q. I,—Has a grand-daughter tho same right to the pro¬ 
perty of her grandihthor as a grandson ? 

A.—No p— Tanna, September 15 lh f 1851. 

ApTnofiirY.—Mifc. Yyav. £ 50, p. 1,1. 7. 

Remarks,— 1. In an undivided family the grand-daughter cannot 
inherit. 

2* In a divided family she might inherit on failure of nearer heirs 
aaa<< Sapmda relation belonging to a dliferent family.” See Intro¬ 
ductory Remark to Section 15, Clause 5. 





BANDH U B-BROTjIS*£ DAUGHTEE 



S_, it haa been ruled at Madras that a grand-daughter's son is not 
entitled to inherit to ft second ecu sin, great-gravida on in a-male line of 
the .same ancestor, («) bat this is not go in Bombay. See the 
Introductory Remarks to this Section. 


B. II. (2)—BROTHER'S DAUGHTER, 

1.—A man, who was not married, died. There am 
two daughters of his brother. One of these daughters 1ms a 
son. The son's father is his guardian. He claims the 
possession of fcho deceased's property. The daughters have 
no objection to the claim of the sou's father. The question 
is, whether the son of a daughter can be recognized as heir, 
while there are two daughters of the deceased ? and whether 
the father of the son has right to be his guardian ? 

A * —The brother’s two daughters are the nearest relations 
of the deceased. They are therefore legal heirs, and while 
thoy are aliv^o, the sou of one of them cannot be considered 
an heir. It is therefore unnecessary to discuss the question 
of the right of the father to be the guardian of his son. 

Ahmedahadj March 2 1855. 

AuTnoamrs,—(1) Yy&v, Jlay p, 140, 1 1 (see Chap. II. Sec. 14 
I A. 1,Q. l)i (2) p. 1S7, 1. 4. 

Remarks—L Sec Introductory Note to Section 15, Clause 4. 

2. In the case of Choorah Monee Bose et al v. Prosomw Coomar 
Milter, (A) it was held that a brother's daughter's son is not an 
heir, and so in Govindo Jlareehar v Woomesh Chinder Iioy, (c) But 
the Sastris in Vm/root r Kidyandas (d) pronounce in favor of the 
niece's eons and even grandsons. And a brother's daughter's son 
was recognized as an heir in Mmst. Doorga Bibee et al v, Jamki 
Fershad* (e) The brother's daughters were postponed tea first cousin 
once removed (first cousin's son) in the male line, in Gangaram v. 
Ballia el ah (/) Comp. Q. 2, p. 493. 


(a) K, Kissen Lula y. Jamlluh Prasad Lula , 3 M. IL C. R, 346. 

(b) 1C. W. ft. 43, 

(c) C. W. R. F.B.R, U6. 

(d) 1 Borr, R. 314. 

(e) lOBeng.L.R. 341. 

(/) S. A, Ho. 510 of 1873 (Bom. II. C. P, J. IT. for 1876, p, 31). 
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mms m divided family* imka^u^eau 

B . II, (3) —SISTEE\S DAUGHTER. 

Q* 1 .—A man died. There were three daughters of his 
sister. Two are alive, and oho died before the man^s death, 
leaving a son, The question is, which of these is the heir ? 

A,—The two surviving daughters of the sister are tho 
heirs* Tho son of the third daughter, who died before the 
marTs death, has no right to inherit from the deceased, 

Ahmedabady June 26thy 1855. 

AuTHOBirrEs.—(1) Yyav. May, p. 134, 1. 4 (see Aufcb. 3) ; (2) 
p* 140, L 1 (see Chap, It. See. 14 I. A. 1, Q. l) s (3*) Hit, Vyav. 
t 55, p. 2, \. 1 (sea Chap. I, Sec* 2, Q. 4). 

KiiiaijUiK .—Bee Introductory Ifofce to Section 15, Clause 4. 


Q. 2.—Can a t{ Bh6chl/ J or a daughter of a sister, of a man 
of the goldsmith caste, be his heir ? 

A.—Yes.— Ahmcihmrjgur } December 28tk } 1853. 

AuTiioniTLEB.—(1*) Mife. Vyav, f. 55, p. 2, L 1 (see Chap, L Sec. 2, 
Q. 4); (2*) Yyav. May.p, 140, L 1 (see Chap. (1. Sec 14 L A. 1, Q. 1). 

BEBiAUKS*—L Grand-nephews through the mother of a deceased 
succeed to him, Mmd. Untrool et ail v. Ruhjcmdas e< al. (a) A sister's 
daughter’s son is, it is said, an heir according to tho Mitak;shar& - and 
m such can question a gift by the deceased's widow as invalid in law, 
JJnaid B aha dm' v. Uddichund, (b) This, however, seems questionable, 
* ( It is dear that a sou of a daughter of a father's brother is much 
further removed in the order of succession than the son of a father’s 
brother or a son of such a son. 31 (c) Thus the intervention of even 
one female link m a cause of postponement. Much more where tho 
heritable right is traced through a daughter and then again through 
her daughter to a grandson or granddaughter. Tho sacrificial con¬ 
nexion which at least indicates heritable relation is lost in the case 
of a maternal grandmother's family: only one female link is properly 
admitted between the claimant and the stem, but it is not certain, m 
the case cited shows, that the principle will be rigorously followed by 
tho Courts. 


(a) 1 Bt>n\ 814. 

(b) I L. H. 6 Calc. 110. 

(r) Fr. Co* in Rani Anand Kun war y. The Court of Wards, I. L B, 
6 Calc, at, p, 772, 







2, A maternal grand-niece inheriting property takes it with tho 
samo power of alienation as a daughter or sister, (a) 


S, The grandson of the maternal uncle of the mother of propositus 
is in the line of heirs- (5) 

4. A sister's grandson succeeds to property inherited from her 
father by a woman in preference to her own daughter under the 
Bengal Law* (c) The Pandit relied on Vishnu’s Dhaminsftsfcra, 
(Txaml. p. 68,) A nephew's daughter is not an heir according to 
Bengal Law, {&) 

CHAPTER III. 

HEIRS TO MALES WHO HAVE ENTERED A 
RELIGIOUS ORDER- 

SECTION 1,—HEIRS TO A TATE 

Q. I.—Can the relatives of a <c Sannyasi” claim his pro- 
pert y T 

A.—No relative can claim any property acquired by a 
man during the time lie was t£ Sanny&sL JJ — Dharwxtr, 1846* 

Auntonm # MU. Vyav. f. 69, p- 1, h 15 : — 

** A virtuous pupil takes the property of a yati or ascetic. Tho 
virtuous pupil, again, is one assiduous in the study of theology, in 
retaining the holy science r and in practising its ordinances/ 1 (Gale* 
brooke, Mit- p* 355; Stokes, H, L. B. 451.) 

Q* 2,—How should property bo divided among three 
disciples of a deceased Guru? and if some of them are absent 
should their shares be hold in deposit, or made ovex* to those 
that are present ? 

iL—The S&sfcras do not provide for division of a Guru’s 
property among liis disciples. One of them should there* 


(«) Tutjfiravi Morarji y. Mathuradas Dmjaram, I* L. Ii, 5 Bom, 662* 
(6) Eatnamhbu* Chet.U v, ChefM, I* L. R* 5 Mad, 09* 

(c) i Sheo Behai Singh el al v, Mtmi. Omed Konwur, 6 Calc. S. I>. 
A. B. 301, 

(d) Eadha Pearee Dossee et alv- Doorga Monee JDoeda et al, 5 Calc, 
W. R. 1310, R. See L^hcbhai ?, Mcmhiwwrbaiy I L. R. 2 Bom, 135, 
and above, p. 48 / (/), 
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fore take it and perform the funeral rites of the deceased* 
according to custom.— Ahmednuggnr, September 26th, IS45. 
Authorities not quoted. See the preceding question. 


SECTION 2*—HEIRS TO A NAISHTHIKA 

brahmacharI. 

Q. L—Is an Aeharya or Guru the heir of his disciple f 
A,—YG3*Sholtipoorj October 27th, 1846. 

Authority.^* Mit. Yyav. f. 59, p, I, L 14 — 

It has been declared that sons* grandsons (or great-gmndsons) 
take tho heritage, or, on failure of them, the widow or other suc¬ 
cessors. The author (Y/tjfuwalkya) now propounds an exception to 
both those laws. The heirs of a hermit, of an ascetic, and of a pro¬ 
fessed student, are, in their order, the preceptor, the virtuous pupil, 
and tho spiritual brother and associate in holiness. 

a The heirs to tho property of a hermit, of an ascetic, and of a stu¬ 
dent in theology, are in order, that is in the inverse, tho preceptor, a 
virtuous pupil, and a spiritual brother belonging to tho same 
hermitage. 

t( The student (Brahmacharin) must bo a professed or perpetual 
one (Naisbtbika), (a) for tho mother and the rest of tho natural 
heirs take the property of a temporary student (Upaktirv&na) ; (£) 
and the preceptor is declared to be heir to a professed student as an 
exception [to the claim of tho mother and tho rest].** (Celeb. Mifc. 
354; Stokes, II L. B. 450-1) 

Remark.—O nly if tho deceased was a Naishfebikn Brahmaeb&rt, 
L c, a student, who bad renounced tho world and professed his 
intention to livo all his life with his preceptor. 


Q, 2.—Can a preceptor {Guru) be the heir of bis disciple 
(Sishya) ? 


{a} See Smribi Chandrikfi, Chap. XT. S. 7. Naishtbika is derived 
h'om ni&Mhd t tf fixed resolve,” and means literally a person who 
has taken tho fixed resolution (to stay with his preceptor until 
death). 

{£) Opakurvitna means literally a person who pays or gives a 
present (to the preceptor at the end of his studentship), 
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HEIRS TO FEMALES—UNMARRIED, 

A.—As the parents of the disciple had devoted him to the 
service of the Guru* and as he was not married^ the Guru 
is his lioir.- — SholaqpQor , July 15 th 3 1846, 

Authority not quoted. See the preceding Question. 


CHAPTER IV, 

HEIBS TO A FEMALE. 

Heirs to an Unmarried Femalk. (a) 

SECTIO N 1.—BROTHER. 

<2- I .—Can a brother inherit his sister's property ? 

A ,—Yes.— Dhanvar, 1346, 

Authority,— 1 *Hit, Vyav. £> fi2, p. 1, L 7 ;— 

“ But her uterine brothers shall have the ornaments for the head 
and other gifts* which may have been presented to the maiden by 
the maternal grandfather (or the paternal uncle) or other relations, 
as well as property which may have been regularly inherited by her. 
Fov BatulhAyana says 1 The wealth of a deceased damsel let uterine 
brothers themselves take. On failure of them it shall belong to 
the mother j nr if she be dead, to the father.*” (Celeb. Mifc. 373; 
Stokes, H, L. B- 465.) 

Remarks.— 1. The text of VijiYine^vara quoted refers in the first 
instance to a maiden who died after her betrothal, but before her 
marriage. As Raudhdyana’s passage contains no such restriction s 
its rules seem to apply also to a girl who died before her betrothal. 
So HSrnda quoted in the Daya Kratna Sangraha, Chap. II. See. J. 
(Stokes, H, L. B. 487.) 

S, Regarding the case of a married sister, see Chap. IY. B. Sec. 
7, II. b. ' 


A ,—SECTION 2,—THE FATHER 

Q. X.—If a daughter has no relative except her father* will 
lie be her heir ? 

(n.) The uncles and cousins of an unmarried damsel, daughter o£ 
their deceased coparcener, exclude her from inheritance, but are 
bound to defray her marriage expenses out of the joint estate, 2 
Mucin H. L, 47, 










HEIRS TO FEMALES (mAERIED). [bk.i.cimv.BjS, 

A .—Tea,— Altmednuggur, January \ 0 th , 1846. 

Authority not quoted* 

EemaukSv—1. See the preceding case, 

2* Regarding the father’s succession to the estate of a married 
daughter, jsm Chap* IV. B. Sec* 7- 

A ,—SECTION 3.—THE SISTER. 

Q* Can tk sister of a deceased Mural! be her heir ? 

A .—Vos Poona, September 23 rd, 1852* 

Authorities,— (1) Vyav* jilay* p. 140, 1. 1 ($m Chap. II. Sqc. 'U L 
A* 1, Q. I j (2*) Maim IX. 187 Chap. II. Sec. 14 I. E. 8, 1, Q. 1). 

Re mam.—T he a bove text of Manu, declaring the '* nearest Sap i ml a 
entitled to inherit, 5 ’ applies in the first instance to fcho succosmoii to 
a nmle^s estate, In the Mayiikha, p, 150,1. 5 (Stokes, H* L. B. 105), 
NUakhantha uses it in regard to a female’s estate also* 

B , —MarrMd, 

SECTION L—DAUGHTER. 

Q. 1 .—A wo til an of tlie ICunabi caste died. Her daughter, 
who was abandoned by her husband, lived with her mother 
for about six years. Can this daughter be the heir of the 
deceased mother ? 

A—As there are no other and better heirs, the daughter 
will be the heir of the deceased If the daughter, however, 
is a notoriously bad character, the 8irk&r should pay the ex> 
ponses of the funeral rites, assign a maintenance to the 
daughter, and hold the rest iti deposit, pending a reform in 
her character,— Ahmednuggur } January 14th, 1817. 

ATJTKOBlTms,—(1) Yyav. May. p. 142, I. 2; (2) p, in?, 1. 5; (3, 
p. 156,1. 5 ; (4) p. 159, l. 5 ; (5) p, 136, L 8; (6) p, 162, I. 1 ; (7) Mit, 
Vyav. 1 45, p. 1, L 5; (8) f. 58, p. 1,1. 7; (9) £ 58, p. 2,1. Ifi; (10)f. 37, 
p. I, L 5; (11*) t 60, p. 1,1. 13; (12) f. 60, p. 2, L 2; (13) l 60, p. % 
I. 1; (14*) f* 48, p* 1,1. 13 

ir It has been declared, that sons may divide the effects after the 
death of their father and mother* The author states an exception in 
regard to fcho mother’s separate property i— 1 The daughters shave 
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the residue of their mother’s property after payment of her debts/ 
Let the daughters taka their mother's effects remaining over and 
* above the debts ; that ib, the residue after the discharge of the debts 
contracted by the mother. Hence the purport of the preceding part 
of t he test is, that sons may divide their mother’s effects, which are 
equal to her debts or less than their amount. The meaning is this j 
a debt incurred by the mother must bo discharged by her sons, not 
by her daughters; but her daughters shall take her property remaining 
above her debts/’ (Coiebrooke, MiL p. 26G; Stokes, H. L. B. 383;) 

(15) Mit. Vyav* f. 61, p + 1,1. 16 

In all forms of marriage, if the woman * leave progenythat m f 
if she have issue, her property devolves on her daughters/ 1 Cole- 
brookcj Hit, p. 368 j Stokes, H. L, B. 4610 


Q ■ 2,—Who will bo tho heir of a deceased widow ? her 
daughter or her husband's illegitimate son ? 

A.—A daughter only is entitled to inherit her mothers 
Strtdhana ; an illegitimate son of the deceased widow's 
husband has no right to it. If the parties concerned be of 
the SMra custe^ a daughter and an illegitimate son. will bo 
entitled to equal shares of their father’s property. If the 
property is Stridhana^ a daughter has a prior and superior 
right to it. The illegitimate son and the daughter should 
therefore take equal shares of the property of the deceased* 

Ahme&nvggnV; January 8 l$t 3 1848. 

Authorities,— (1) Yyav. May, p.‘ 99, h 1s (2) p, 151, h 2; (5) 
P- 1S5 * 1 7 i (4) p. h 5 ; (5) p. 157, l 7 ; (6) p. 159,1. 5 ; (7*) Mit. 

Vyav, t 48, p. 3,1. 13 (sec Chap. IV, B. Sec. 1, Q. 1); (8) L 65, p. 2, 
1.11 (see Chap. It Sec. 3, Q. 1) 4 

Remark.—T he &Lstri in his last direction treats the property as that 
of the predeceased husband, and applies to it the construction of Yaj- 
navalkya s text supported by DevAnda Bhatta in the Dattaka Chan- 
drtka, Soc. 5, pi. 31 (Stokes, II. L, B. 660). 


y* 3 ~A woman died leaving a son by her first and a 
daughter by her second husband. She had taken no pro¬ 
perty belonging to her first husband. The deceased's pro¬ 
perty .wag left in possession of her daughter and son-in-law. 





The question is* whether the daugh ter or tho son should be 
considered the heir ? 


A .—If there is no proof that the property in question did 
not belong to her first husband, the daughter alone is the 
heir .—MJmn&esh, March 44 A, 1851* 

Authorities,—(!) Vysrv\ May, . p, 131, I, 4; (3*) HU. Vyav. t 48, 
p. I, 1.13 (see Chap* IV. B. Sec. 1, Q 1). 

Remark.—T he words “did not belong ** are evidently a mistake 
for Cl belonged h 


Q . 4*—A woman died leaving a daughter and a sou of a 
predeceased daughter* Which of these will bo heir of the 
deceased ? 

A*—The grandson is a distant relation* The daughter 
should ho considered the heir of the deceased- 

Khandcsh) October 22nd, 1847 . 

Authorities.~~(1) Vyav. May, p, 134, 1, 4 ; (2*) Mifc, Vyav. f. 48, 
p, 1, L 13 (see Chap, IT, B. Sec. 1, Q. 1). 


Q* 5,™A woman died* She possessed some waste land* 
Sli9 had had three daughters. Tho second is alive, the 
eldest died leaving a son- The youngest died without issue, 
but lor husband is alive. The question is, how the laud 
should be divided among the heirs ? 

A.—The land should bo equally divided between tho 
daughter’s son and the surviving daughter- Tho husband 
of the deceased daughter has no right to any part of the 
property,— £fwrat, October 1 2th } 1857* 

AimioRiTius.—(1) Hit. Vyav. f. 55, p. % 11 ; (2*) f, 48, p. 1, L 13 
(sec Chap. IV* E, Sec. I, Q, 1} ; (3) Viramitrod&ya, f. 205, p. 2,1. 2. 

ItRUiARKp—The daughter^ son will inherit only in case his mother 
died after his grandmother. In this ease he inherits his mother's share 
of the grandmother’s property. If his mother died before his grand* 
mother, the surviving daughter of the latter takes the whole. 





Q' G.—A man had two sons, The younger of these died, 
leaving a widow. The elder subsequently died, leaving a 
son, Tho last mentioned died, leaving a widow and a daugh¬ 
ter, The widow also died, and tho question lias arisen, 
whether the daughter of the deceased or the widow of the 
younger son who died first should bo considered tho eldest 
serfs heir? 

rf.™Tho widow of the last deceased man is his heir, and 
on her death the right of inheritance devolves on her daugh¬ 
ter., Tho widow of tho younger son who died first cannot 
have any right to inherit the property of her husband's elder 
brother's son.— S($dv Adtildi^ July 1857, 

Authoeities.—( 1) Mib. Vyar, £, 55, p- L 1 (sw Chap. I. See. 2, 
Q, 4); (2*) f. 48, p. 1,1> 13 (see Chap. IV, B. Sec. 1, Q. 1). 


Q, —a deceased woman of tho Son&ra caste has left a 
daughter and a grandson of her husband's cousin. The 
daughter incurred tho expense of the funeral ceremonies of 
her mother. The grandson underwent the ceremony of shav¬ 
ing his head and actually performed tho obsequies. Ho was 
separate, but used to keep up a friendly intercourse with the 
deceased as a relation. Which of the two will be her heir ? 

A. _Tho daughter must bo recognized as the heir, her 

relationship being nearer than that of tho grandson, 

Hhandesh; May Slsf, 1848, 

AvTnoiums.—(1) Vyftv, May, p. 134,1. 4 ; (2*) MIb. Yyav. f, 4S, 
p. 1,1.13 (see Cbap, IV. B. Sec. 1, Q. 1). 


—A woman died. Her surviving relatives are a 
daughter who has no issue, and a separated member of tho 
family of her husband. The question is, which of those is 
tho heir ? 

A.—Tho role is, that when a separated member of a family 
dies, his wife becomes his lioir. In the absence of a wife, his 
04 u 





EETfiS TO FEMALES (MARRIED), [BK.ijOH.iv.iJjSljQj 


daughter is the legal lieir. If the daughter; however, is a 
widow, and without male issue; she cannot bo the heir* The 
separated member of the family of her husband wiLI be her 
heir,— Surat y February 10///, 1846. 


AtmioaiTr.—Yyav. f* 48, p. 1, L IS (006 Chap. IY. B. Sec, 1* 

Q. 1). 


Remark. —The dau ghter alouo I s fchc he Ir. Tb e Mi fcAksharfr and fch e 
Maydkha do not mention barrenness as an imped im ont to a daughter's 
inheriting. The Surat ^ilsferi seems here, as in some other instances, 
to have given Bengal law. (j See DSyabhaga, Chap* XI* Sec. 2*) 


Q> 9.—A, a man, and B, bis sou, lived separate* When 
B died, his son C inherited his property. When C died, D ? 
the widow of B , inherited her son's property. D died leav¬ 
ing two married daughters. A, the father-in-law of D } is 
alive. The question is, who has the right of inheriting the 
property of D? 

A .—As A, the fathor-indaw of D, was separate from B , 
the husband of j9, the daughters are the legal heirs, (ct) 
Bombay } Sadr Adulate August G ih t 1849, 

Authorities*—( 1) Mit* Yyav* f. 01, p* 1* 1 .16 (sec Chap* IY* B, Sec* 
1, Q. I); (2) f. 45, p* 1, h os (8) f. 55, p. 2/1. I; (4*) f. 48, p. 1, L 13 
(«s Chap. 1Y. B, See. 1, Q. 1). 

Q m 10.—It cannot be ascertained whether the husband and 
brothor-in-lavv of a woman were separate or united In inter¬ 
ests. It cannot also be ascertained whether, after the death 
of her husband, the woman was supported by her father-in- 
law or brother-indaw* Will the daughter or the brother- 
in-law of the woman, under these circumstances, inherit the 
property acquired by the woman ? 

A t —When two uterine brothers are separate, and one of 
thorn dies, his widow will become his heir, and after the 
widow's death her daughter, Tlxo daughter alone can inherit 
tho property acquired by the woman alluded to in the 


(«) This case illustrates pp. 528, .382, 33& 338. 
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question. The brother-in-law, whether separate or other¬ 
wise, can have no right to it,— Surat 3 Ja%uary 25 th f 1845, 

Atjthoiutie^ “(1)'VjaY, May. p. 137, 1. 5; (2) p. 157, L 3 (see 
Aufch- 3) | (3*)Mib, Yyav. f. 61, p.1,1. 16 {see Chap, IY. B, Sec. 1, Q. I). 

Remark,—A sum of money, on the death of her husband, was given 
to a widow by his undivided brother in lien of maintenance. With 
this she bought land, lb was hold that the property was her own 
absolutely, and being disposable inter vims at her pleasure, coaid be 
equally disposed of by her will, (a) See above, pp. 181, 219, 815, and 
also Book IE. Introduction, * Partition bstwuex BKoTir^ES- 1 


Q. 11,—Can a daughter inherit all hor mother's property 
or only hor Stridhana ? 

A. —If the mother should have no son, the daughter will 
bo her solo heir; but if the mother has a son, the daughter 
can inherit only her “ Stridhana." The rest will pass into 
the hands of her sons.— Dharwar, 1845. 

Authority,—*M it« Yyav, f. 48, p 1,1. 13 (.see Chap. XY. B. See. 1, 

Q. 1). 

Remark.—T he S&sfcri seems fco have intended to express the Ma- 
ydkka doctrine. {See Introduction to Book I, p. 148.) 

Q m 12.—A woman died. Her husband had a Vatan. She 
has two daughters, ono of whom has some children and the 
other has none. There are distant relations of the husband. 
The question is, whether tho husband's relations or the 
daughter of the deceased woman has a right to inherit the 
Vatan ? 

Should a custom prevalent in a family or caste be respected, 
when it is inconsistent with the law of inheritance laid down 
in the Sastra ? 

A,—In the above case it appears that the wife inherited 
her husband's property, On her death her daughter be¬ 
comes the heir. 

(a) Pfellaikumara Cftdly v, Marakailiatftvtal , I L, R. 1 Mad, 106, 
referring to Doorga Daye et al v, Poorun J)aye d al, 5 C. W, R. 
141 C. It , and to liajah Chandmnaih Hoy v. Ramjai Mazumdar, 
G B. L. R, 303, 






HEIRS TO FEMALES (mARMEd), [bk. 



If a custom has uniformly and for along time boon respect¬ 
ed by a family or caste, and if the observance of it is not 
prejudicial to the rights of any individual, or contrary to re¬ 
ligion or morality, it may continue to be respected. 


Bombay , Sadr Ad/dat , May 1 7th, 1847. 


Awuoiuties,— (1) Yyav. May. p. 134,1. 4; (2)p. 137,1- 4; (3) p, 7, 
11 (see Cbap, II, Sec. 13, Q. 9); (4) Mit. AcMra, f. 52, L 1, p, 13 (sag 
Auth. 3); (5) Vtramit 2 h odaya, f, 9, p, 2,1. 6 (see Auth. 3); (6*) Mit. 
Yyav, f. 48, p. 1, l, 13, andf. 62, p, 1,1, IGfsee Chap. I.Y> B. Sec. 1,Q. 1). 


Bemahk,““I 6 is obvious that the rights of the indivicUml must 
themselves depend on the custom in so far as the custom is binding, 
above, p, 155, Sec, 6, As to the conditions of a good custom, see 
Mathura Naikin v. Bsit Naikin. (a) 


Q. 13.—A mail of the Vam caste died. His wife also died 
shortly after him, leaving a daughter-in-law who was a 
widow, and three daughters, two of whom were young and 
unmarried, and consequently under the protection of the 
daughter-in-law. The lust mentioned has applied for a cer¬ 
tificate of heirship to the deceased t and the question is, whe¬ 
ther the two daughters have a right to any portion of the 
property of their mother, or whether the whole should ho 
made over to the daughter-in-law alone ? 

A .—The daughter-in-law is the heir to all the property left 
by her mother-in-law. If the mother-in-law should have 
any property which can bo called her “Strldhaua^ the 
daughters would bo entitled to it. Those daughters who 
are unmarried will have a superior claim to it. Out of this 
property these daughters must ho maintained and married, 
and the remainder, if any, should be equally divided among 
the married and the unmarried, 

Ahmedmoggur, October SAsi, 1851 * 

AtJTnaurrrES.—(1*) Mit. Vyay. f. 55, p. 2,1, I (see Chap I. Sec. 2, 
Q- 4}; (2) Yyav. May. p. 134, i. 4 [m Auth* 1); (3) p. 137, I. 5 ; (4) 
p. 153,1.1; (5)p. 159, U; (6) pi 150,1. 5; (7) Yyav, May. p.157,1. 3 — 


(a) I, L. It. 4 Bom. 545, 571. 






“These distinctions arc declared by Ganfcamn A womau T s pro¬ 
perty goes to her daughters, unmarried or unprovided.* 3> (Bomulaile, 
p. 125; Stokes, II. L B. 103k 


Remarks,— 1- The ^tri'a answer ia right only if the son died after 
liis father, since in this case only his widow (the daughter-in-law of 
the question) would inherit his property. 

2. If the son died before his father, hi a rights reverb to the 
1 at ter. (a) After the father’s death, his widow inherits the property, 
and from hoi% her daughters. Sm above, pp. 146,150, 324. 

Q , 14.—A. Lingayat woman died* Her stop-son lias lived 
separate from her for the last 20 years } and her daughter is 
a married woman- Which of these will be her heir ? 

A *—The daughter will inherit her mothers Stridhana, and 
the son will inherit such property of his father as may have 
remained in the possession of the deceased. 

Dhm'w tir, A ugust Qth, 1851* 

Autuopoties.—( 1) Yyav, May. p* 83,1. 7 ; (2) p. 158, L 4; (3*) Mifc. 
Yyav. f. 48, p< 1, I. 13 {see Gimp, IT, B. See. 1, Q, 1). 

Remark—-T ho S&sbri, as in answer to Q. 11, intends to give the 
MfiyOkha doctrine. {See Borradaile, 120; Stokes, H. Ii. B. 104.) 


5,—SECTION 2.—GRAND-DAUGHTER* 

Q . X.— 1 There are t wo relatives of a deceased woman. The 
one is her daughter^ daughter, and the other her husbands 
brother's daughter. Which of these should succeed to the 
deceased's property ? 

A ,—The daughter's daughter Is the heir to the property* 
Bhirwar, December 2 4th } 1847. 

Authorities. —(1) Viramitrociaya, f. 217, p X, l- 15 ; (2) Hit. Yyav. 
f. Gl,p. SpU£i— 

ff On fail arc of daughters, her grand-daughters in the female lino 
take the succession under this text; f if she leave progeny, it goes to 
her (daughter’s) daughters.’’* (ColebruiAo, Mit. p. Stokes, H. 
L. B. 462.) 

(a) See Uddram S if dram v. Hdnn Bdndujee et at, 11 Bom. H. C. 
R. 76. 
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B *—SECTION 3*—DAUGHTEB’S SON, 

Q> 1.—A wonmn who held a Kulakarani Vatan died. 
There are Her relations of ten days, (a) and a Bon of her 
daughter. Which of these should succeed to the Vatan ? 

A ,—There is an order of heirs laid down in the Sasfcras 
in the ease of persons who, having separated themselves 
from, and not having reunited with, the other members of a 
family, have died without male issue, Tho order commences 
with wife, who is followed by other relatives having a right 
to succeed one after another. The Sasfcra also declares that 
all tlio heirs of a man living and about to come into life 
expect, to inherit his Vatan, and that no man should there¬ 
fore alienate it to his family's prejudice. From these, it 
appears that the daughter's son should inherit all the pro¬ 
perty of the deceased, except the Vatan, which should bo 
given to the (nearest) relations of the same Gotra as tho 
deceased,— Klumdesh; October 6 th> 1853, 

Autuoiutiks. —(1) Yyav- May. p* lot, L 4 (m A nth. 3.); (2) p. 196, 
1. 3 ; (3) Mifc- Yyav. i\ 55, p, 2,1,1 ($£e Chap. 1, See. 2, Q. 4); (4*) Mifc. 
Vyav. f. 61, p. 2,1. 7;— 

i( On failure ol daughter's daughters, tho da ugh tor'a sous are entitled 
to the succession. Thus N&rada says : * Let daughters divide their 
mother’s wealth; or on failure of daugliters, their male issue. 1 For 
the pronoun refers to the contiguous term f daughters, 1 ” (Cole- 
hrooho, Mil. p. 370; Stokes, IE, L. B. 402.) 

Remark .—“The decision as to the Vatan is based on the supposition 
that the Vatan is not Sfcridhana, or separate property subject to tho 
ordinary rules of descent. But see Chap. L Sec. 2, Q. 5, and Chap. 
XL Sec. S, Q, 1. 


(a) Ten days hero show tho duration of the mourning and tho 
impurity supposed to result from the death of a relation. The more 
remote the relationship, the less is tho duration. Hence relations 
aro called in Marathi according to their various degrees, as of tou 
days, throe clays, one day, or of ablution (Saphulas). 




B .—SECTION 4,—SONS, 

Q* 1.—A woman tiled* Her husband and son have sur¬ 
vived her* Which of these is lier heir ? And who liaa a 
right to lullerit her Pain ? 

Supposing the husband has a right to inherit her Pain, 
will his right bo destroyed, Because the Pain has boon applied 
towards the purchase of some property, and because the deed 
of purchase sets forth that the property purchased was in¬ 
tended for the benefit of the woman’s children ? 

A. —It is not mentioned in the question whether tlio 
woman had obtained her Prdu from her husband or from her 
father, or whether it was earned by her by following any 
particular trade* It* is not also stated whether the deceased 
woman has any daughter* 

The son of a deceased woman has a right to inherit ail 
the property of his mother. When a woman has children, 
her husband has no right to her property. In the absence 
of a daughter, a son has a right to inherit her Pain, Though 
the Palu has boon applied towards purchasing some property, 
the husband can have no claim ou it* 

Surat, June 14 th, 1848 * 

AuTnonmES.-- (l)Mit. Yyav. f, 48, p* 1, L 14 (m Chap* II, Sec* 14 
I, A, 1, Q, 3); (2) Yyaw Hay. p, 166; L 1; (3*) Hit* Yyaw f. 61, p, 2, 
1. 9 

<f If there bo no grandsons in tho female Hoe* boos take the pro¬ 
perty ; for it lias already been declared the (male) issue succeeds in 
their default.” (Colobrooke, Hit. p, 370; Stokes, EL L* B. 462*) 


Q * 2.—-A woman received a house* from hor father. She 
had two sons* One of thorn died, leaving a widow. The 
mother died after tho death of her son. Tho question is, 
whether tho surviving son or tho daughter-in-law should 
inherit the house given to the woman by hor father ? 

A*—*The sou, and not tho daughter-indaw, has the right 
to inherit the property of his maternal grandfather. 

Surat Adalai , June 7th , 1827* 





HEXES TO FEMALES (MARRIED). [bk 

Authorities.—( 1) Mit. Yyav. t §5, p. 2* L 1; (2) f, 61, p, 2, 1* 9 
{sea Chap. IV, B. Sec. 4, Q, 1)* 

Bemaivk,—T he son inherits the property aa heir of his mother, not 
as heir of his maternal grandfather. 


Q. 3.—A woman of the Sidra caste died. One of her 
sous is in jail undergoing the sentence of imprisonment for 
life. The other died, leaving a son* The question is, whether 
the grandson or the son is the heir to the womans property ? 

A ,—The grandson, as well as the son* has a right to in¬ 
herit the property,— Poma f May ISth^ 1851. 

Authorities* — (1) [Vyav. May. p. SO, 1. 2] t (2*) Mit. Vyav. f. 01, 
p* 2, L 9 {sw Chap. IV. B. Sec* 4, Q, 1). 

Be a! auk, —If the grandson's father died before his mother, the 
grandson cannot inherit, as grandsons inherit their mother's Stri¬ 
ding a on failure of sons only* 

(3- 4*—man died, and his property was taken possession 
of by his mother. After the death of the mother* her 
daughter came into possession of the property. On the 
death of the daughter, her son. assumed the possession* Ho 
is now sued by a separated cousin of the original proprietor 
for the recovery of the property, and the question is* whether 
it should be made over to him ? 

A *-—The several successions described in the question 
appear to bo legal* and the possession of tlio grandson can¬ 
not bo disturbed .—Bntnagherryj September 3rd* 1855. 

Authorities.— (1) Vyav, May. p. 134, 1.4; (2) [p. 151, L 2]- (3) 
p. 157, 1* 3 ; (4) Mit. Vyav. £. 55, p, % L 1 (see Chap. I. Sec. 2, Q, 4); 
(5) f. Gl, p. 1,L IG (sea Chap. IV. B. Sec. 1, Q. J) * ($*) f, Gl, p, 2,1. 2 
(see Chap. IV. B, Sec* ,4, Q* 1). 

Q, 5.—A married a woman* J?, who had been previously 
married* and who brought to his house the son £/* whom she 
had borne to her first husband. A died without having either 
a son or a daughter bom of his marriage with B . On his 
death* his wife B inherited his property. After B J s death* 









will the property of A pass to his blood relations, or to 0, 
the son of B by her first husband? 


A ,—If A died without issue, his widow B was his heir, 
aud any property, which she inherited from A t became 
her Stridliana* As she had neither a son nor a daughter 
by A y and had a son by her former husband, this sou will 
be her heir, and on her death will succeed to the property 
of which she may die possessed, in preference to any 
to lati v es o f her h 11 s b an d A . —Broac h } Septe m her 11 th 5 1S 5 h 

AurnomriEs.—(!) [MR, Vyav* f. GO, p. % L 1G] j (2*) f. 61, p. 2, 1. 9 
(see Chap. IV. B. See, 4, Q* 1)> 

Remark .—See above pp. 149, S24, 331; but also pp, 334, m,- A 
step-son has, as such, no right of succession to bis step-father’s 
property, (a) He can claim only maintenance. 

Q. 6.—A woman of the Marathi caste adopted a son. 
The witnesses have proved the fact. Can the adopted son 
be legal heir to the property of the deceased ? 

A .—It having been proved that the adoption was solemnis¬ 
ed with due ceremonies, the adopted, son is the proper 
heir,— RutnagKerry } September 2 6th, 1845* 

A t 1 thority nofc q noted. 

Remark, —There is no special authority to show that the adopted 
son inherits his adoptive mother’s Stndliana. It follows from bis 
occupying in all respects the position of a son whore there is not one 
by birth, 

I?,—SECTION 5,—HUSBAND. 

Q . 1,—A woman died. Her husband lived with Ms father 
as a member of ao undivided family. His ago was about 
1 0 years. Is he or his father entitled to receive tho ri Palu"' 
of the deceased woman ? 

A .— If the deceased has left no children, her husband has 
the right to receive her u Pa lu . 3 ’—Sumtj March 2Bth } 1848. 

00 Comp. Tapper, Paitj. Cast* L. Vob II. p, 150. It is ay heir to 
his mother’s estate that ho \h entitled. Ay to the quantum of this 
estate em Brij Indart case, Is. R. 5 I. A at p. 14, 

ti 
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A ITT HOB IT Y . 



" Tiie property of a childless woman married in tbe Form denomi¬ 
nated Brahma* or in any of th<3 four (imblamed modes of marriage), 
goes to her husband j but if sho leave progeny, it will go to her 
(daughter’s} daughters; and in other Forms of marriage (as tbe Asura, 
&c,} it goes to her father (and mother cm failure of her own issue)/' 


“ Of a woman dying without issue as before stated* and who had 
become a wife by any of the four modes of marriage denominated 
Brahma, Dai?a, Arsha, PriljJLpatya* the (whole) property, as before 
described, belongs in the First place to her husband/’ (Colebrooke, 
Mil, p* 368; Stokes, H. h. B. 460*) 


Remark.—A ccording to Mairu, whose view is adopted in the Yyaw 
May*, the property of a woman married according to the G&ndharva 
form of marriage* goes likewise to tbo husband* Tb e reason ia that 
Manu and others consider the G&iidharvarUe as lawful for the Kshafc- 
riya. (a) As to the Bengal law of inheritance to Stridbana, sec Ju- 
ilommth Bit car v, Busmmt Coomar Roy (£)* 


Q ,, 2*—-A woman received certain property from her father 
at or after the time of her marriage. She is now dead. 
Who is entitled to this property * her husband or her rela¬ 
tions on the side of her father ? 

A*—The property which may have been granted to the 
woman by her father on the occasion of her marriage or 
afterwards, must bo considered her Strldhana, After her 
death, her children are entitled to inherit it* If she lias no 
children, her husband will be her 1 heir* Her father has no 
right whatever to such property* 

Broach; February 12 ih s 1852 * 

Avtiioiutv*—M ifc* Yyav. f. Gl, p* 1, L 12 (we Chap, IV . 13. Sec, 5, 
Q. 1)* 

Be h Ait it *—“S i mi 1 ad y ruled in Jado math Sircar v. Jh* ssi m d Coom ar 
Roy, (e) and Bisioo Per shad v* Radha Somulernath {cl) 

(a) See May. Bom p. 178; Stoker H. L. R. 106. 

(h) 11 B* L. It 286, 295* S. C* 19 C. W* R. 264, which over-rttles 
the decision at 16 C. W. R* 105* 

(ed Supra* 

{d) 16 C. W* B. 1 15* 





HUSBAND. 



lion-'.tv. 0,8.5,^, 5-3 


§L 


(l 3 —A woman received soma property ; consisting of 
a house and other things, from her father. She has neither 
a son nor a daughter, In caso of her deaths can her hut 
husband inherit her property ? 

A t —By the' custom of tlio caste* tho <( Pah 5 husband is 
the heir-— Sadr Adatal } April 2nd, 1852 t 


ikUXEOB-iTfBs.-—(1) Hit. Yyav. £. (51, p* 1* h 12 C^ 6e Chap. IV - Ih See. 
5, Q. L); (2) f* 01, p- 1, 110 i (&) Mit- Achara, £. 8, p. 1, 1. 8; (4) Vy&v. 
May, p. 160 S L 2 j (5) Nirnayasmtlhu, p. 203,1. 20. 

Remark:. — A ss re-marriages of widows have been legalised by Act 
XV-1850, the decision seems in accordimeo with the present law. 


Q m 4~A woman, leaving her husband, lived with a man, 
from whom she obtained some ornaments. On her death fho 
authorities seized her property, and treated it as hoirlcss. A 
creditor, who holds a decree against her husband, attached 
the ornaments, Tho question has therefore arisen, whether 
tho ornaments should be held liable for her husband's debts, 
or restored to the mau who originally presented them to her, 
or considered as heir less property ? 

Ai —As tho ornaments are not the property of the woman's 
husband, his creditor cannot attach them. If tho woman 
lived and died as a faithful concubine of the man who pre¬ 
sented her with the ornaments, he will inherit her property. 

If the woman died as a public prostitute, the* Sirkar may 
spend a suitable sum for her funeral ritea, and fake tho rest 
as lieirless property*— Ahwied*ft%tgg J W} November 1st 3 1848- ^ 

AuTnoamns.—(I) Vyav. May. p- 236, L 4 ■ (*2) p .199, h.4 y(3) p- 200, 

1, 3 and 7 ; { 4 ) p. 202, L 17 ; (5) p. 24, l. I ; (OVMit. Achftim, f. 16, p, U 
l 13 ; (7) Mifc. Yyav. f. 68, p. 2,1. hi ; (§)% 60> 2, I. 12 ; 19) t 57, 
p. 1,1. 5 % [10) f- 61, p. I, L ]2_(see Chap-TY B. Sec-, 5, Q- I)* 

Remark.—I f the ornaments were the property of the deceased, and 
her husband had not been divorced from her, he will be her heir, and 
consequently Ids creditors may attach then). 


Q, 5*—A Ivunabi kept a woman in his house- Her bus- 
ban d was then alive- The Kunabt gave hor some ornaments; 







L 


heir fco her ornaments ? 

A. —The Konabi is the heir to the wtmian^ ornaments, 
even though they may have been given to her as a present 
or as a token of his affection ; for the heir of a slave is her 
master. If they were granted merely for her use, his right 
to them cannot be considered to have ceased. 

Ahmednuggur, February 17 thy 1847 . 

ArJTiioRmes — (1) Vyav. May. p- 152, L 8j (2) p. 153, 1. 8; (3} 

p. 202,1.7. 

-Remarks—I. According to the Hindu Law, the woman, who com¬ 
mits herself into the keeping of a man, becomes his slave {we Vyav, 
May. p, 171, Bormdailo ; Stokes, H. Ik B. 137, and above Gimp. II. Sec* 
3, Q. 12)* and gifts made to lior revert at her death to her master - 
But as any title to property based on slavery is abolished by Act Y. 
of 1813, the property of the woman will. If she was not divorced from 
her husband, fall to the latter. 

2. The acceptance of property earned by a wife by prostitution 
would be sinful on tlio part of fcho husband, But the sin maybe ex- 
plated by penance, and cases, where this actually has boon done, are 
said to have occurred only recently* 


Q, 6 — A woman of the Siinpi (Tailor) caste, having lived 
the life of a prostitute, died dimng the absence of her hus¬ 
band. Her husband’s brother has applied for the property 
of the deceased. Can he get it ? 

A ,—If the deceased woman had acquired her property by 
prostitution, and if she was out of the caste, her husband # s 
brother can have no right to it. If the property in her 
possession belongs io her absent husband, his brother can¬ 
not claim it while he is alive. After 1 us death, hk brother 
can inherit it.— Poma , Vocewher 17 th } 1S59, 

Avtuority.—M it. Yvav, f. 61, p. 1/1, 12 (**cChap. IV. B t Sec. 5,Q, 1). 

Be si^RK.— 1 The property acquired by the woman belongs to her hus* 
bamb See preceding cases. 



THE HUSBAND’S SAHNjjAS. 

R —SECTION 6.—THE HUSBAND'S SA BIND AS. 

Iktboduotoby Eemarks. 

1. The same discrepancy which prevail*? between the Mitdksb&Wi 
ami the May Akim in regard fco the definition of Stridhanii* or* woman’s 
property," shows itself again in t-Iie rules on the success ion to tins 
kind of property, and the difficulties arising lierefroun are considerably 
increased by the circumstance that the Viramitrodaya also departs 
from the line laid down by the MitakwharfL 

2. Yi jilanesvara, who declares every kind of property acquired by 
a woman by any of the recognised modes of acquisition to be; Sfcri- 
dliana, (ct) gives the simple rule (//} that the property of a childless wife 
goes, if she was married according to the Br&htiui, Dftiva, Arsha, or 
Prajapatya rites, to her husband, and on failure of him, * to his nearest 
Sap Indus/ If she w r as married according to the Asura, Gandharva, 
Bilks hasa, or Paisacha rites, it goes to her mother, liar father, mid 
their nearest Sapffidas successively. The latter part of this rule has 
no immediate interest, as no case, in which the inheritance to a woman 
married according fco fcho last four rites, was disputed, occurs amongst 
the Questions which follow, (c) 

It will therefore only be necessary to consider the first part of 
the rule. According to the passage from the Acharakfvnda of the 
Mib&ksharA quoted in the Introduction pp, 120, 121, supra, 
it appears that the term * Sapiiuda 1 includes, on the father's 
side, all blood relations within six degrees, together with the wivep 
of the males, and on the mother's side, those within fotir degrees. 
As regards the eMjitfessio.il fat pratijfUanyidndm^ * to his nearest/ Mi- 
fcramisra in the Yiramitrodaya, (d) and Kamal&kara in the Yivada- 
tAndava both explain It to mean, ft the Bapindas of fcho husband 
succeed according to the degree of their nearness to him, n 


(a) Colebrooke, Mifc. Chap. II Sec. 11 5 cl. 2 ff« (Sec above, In- 
trod, Sec 11, pp. 265 |a.) ^ 

(h) im> cl, 11 and 26. 

(c) A c the case of Vijiartmgam v, Lnkshaman, S Bom. H. C.B. 244 
O. 0. J :—“ The husband’s nearest kinsman is heir to a woman *m se- 
pa rate property.” (Cjolcb. in 2 Sfcr. TL L. 412.) 

(nf) Yi rami trod ay a, f- 219, p. 1,1, 3 ~ H On failure of him (the hus¬ 
band) the succession goes to the husband's nearest (SapIndus), Bor, 
as it is by the husband that the nearness to the possessor is 
barred, the near ness to the husband must bo made the principal 
consideration/* Trans I. p* 240. 
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Moreover. Kaniahlkarais of the opinion that the * nearness 1 is to be 
determined by the rule given in the MitAksharft (&) in regard to the 
succession to the property of a male who died without mate descend¬ 
ants, and that, consequently, first, the wife, Le. the rival wife of the 
deceased, succeeds; next, the daughter, {,&. the deceased's step¬ 
daughter; thirdly, the deceased's step-daughters son; fourthly, the 
husband's mother, and so on. 


r Lhis opinion seems to be based on the consideration that, as the 
Sapiriihui inherit only through the husband, they virtually succeed 
to property coming from him, and that consequently they must 
inherit in the order prescribed for the succession to a male’s estate. 
Against this it may indeed he urged, that the word ‘ prafcyAsantm/ 
‘nearest/ if employed in regard to persons generally, has the sense 
of ‘ nearest by relationship/ and that the list of heirs to a man 
without male descendants is not made solely with regard to nearness 
by relationship, since, for instance, it places the daughter's son 
before the parents and brothers, though he is further removed limn 
the former, and not nearer related than the latter. If the objection 
be admitted, we should take the word - pt-ftbyisaum’ in its first sense, 
and assume that YijEanesvara really intends ‘nearness by relation¬ 
ship 1 to bo the principle regulating the succession of the Sapmdas. 

On this interpretation the heirs of childless widows m the first 
instance would be those kinsmen related to the husband in the first 
degree, U> rival wires of deceased, their offspring, and the |tisbai#s 
parents, ail inheriting together; next the kinsmen related to the 
husband in the second degree, as the husband’s brothers, deceaseds 
step-children's children, and so on to the sixth degree inclusive 

( f|f \ f^P- lVn - $**• 6 JL * Q 2-} But the identity of the wife 
with her husband being accepted as a leading principle of the Mitfik- 
sluira, the rule seems on the whole most consonant to it, whereby 
precedence, in heritable relation to him, gives a like precedence and 
order of succession in relation to his widow. Such appears to be the 
rule too which custom lias preferred in this part of India. 

3. It! opposition to these••doetriiioa, Nilnlmntha in Ife Mayflkha 
makes a two-fold division of the Stridhana of a childless woman (b) 

- into fOribMskika ' Stridhamt proper* as defined by the texts 
°. ; 11,1 n : Ivllt >4y»nn, and others, lx. property presented'at the time 
ot garnage {yantakay and subsequent presents of the relations 


<n) Colebrpoko, Mtt. Chap. II. Sec. 1, el. 2 ; Stokes. H L B W 
ILL /r adai!0 ' May; 0hap r #• Sco ' 10 > cI ' 26 and 27; Stokes, 



(anvddhoja), md of the husband {prilidMta ); and IT, into p&nbM- 
ahikdliriMavibhdgakarianddilabdha, Stridh&na other than Strhlhana 
proper* acquired by division and the like, i.e* property acquired by 
division, inheritance, or any of the other recognised modes of acquisi¬ 
tion. For ouch hind he gives a different order of heirs ; I, * Strtdbana 
proper * goes (a) if the woman was married according to the Brahma, 
Arsha, PrSjapabya, Baiva* or Gdndbnrva rites, to the husband, and 
(b) if she was married according to the Atiura, E&kshasa;, or PaiSachu 
rites, to her parents. (a) The next heirs alter the husband and the 
parents are in either case (fc) 1, the widow’s sister’s son ; % the 
husband’s sister's sou ; 3, the husband’s brother’s son; 4, the widow’s 
brother’s son; 5, the son-in-law; 6, and the husband’s younger 
brother. After these * the woman’s Sap mete in the husband’s family 
according to thq degree of their nearness to her through him/ (p) 
inherit if she was married according to one of the five first mentioned 
rites. If she was married according to one of the last mentioned 
three rites, her father’s Sapi^te succeed* (d) II, "Property other 
than Sbridhaua proper,’ devolves, according to the rules which are 
given for the descent of a separated male’s property, on the sons, 
sou s sons, &c. (c) See Stokes, IL L* B. 105. 

4* As the Mifcdkshayi is the highest authority in this Presidency, 
the subjoined questions have been mainly arranged according to tho 
principle laid down in that work. There occurs, however, one devia¬ 
tion from it. The Sapindas have been divided into Sagotra or Go¬ 
fer) See Bon adaile. May* Chap* IY. Sec* 10, cl* SB/20; Stokes, H. L. 
B. 105-6. 

(&) Borradaile, ibid* ch 30; Stokes, H* L, B.100. See also Stokes, 
H. L, B. 490* The Smiiti Cliandrikii, distinguishing between the 
constituents of Class 1/ and those of Class II* assigns the ymtiaka to 
the unmarried daughters alone in equal shares. The anvddheya and 
tho it assigns in equal shares to sons and daughters* The 

second class it assigns in equal shares to the unmarried daughters 
and tho married ones, who are indigent* {See Smriti Ckandrika, 
Chap* IX. S. 3*) 

(e) Borradaile, ibid* cl* 28; Stokes, H* B. B. 105* 

(d) The Smriti CknudriM, i. c. para* 30, quotes Kdfcydyana, to the 
effect that gifts from kinsmen go only on failure of kinsmen fco tho 
husband. In ease of an Aeura marriage, the kinsmen who actually 
gave, Devanda Bhatfca says, take back their property. The &ulka 
goes in every ease to the uterine brothers, Mit. Chap. II, Sec* 11. p- 
14; Stokes, XI. L. B* 461. 

£e) Borradaile, May* ibid* cl. 36; Stokes, K. iu B, 105. See above* 
In trod. p. 150* 







tmjas* i,e. those belonging to the same family as the husband, hearing 
the same name ; and Hhiuuagobras, /he, those belonging to a different 
Family, and the former, as a body, have been placed before the latter* 
The opinion that the Sago teas inherit before the Bhinmigotras, seems 
to have been held by most of the ^Istrie also, who wrote the follow¬ 
ing Yyavftath&s, and was shared by the Law Officer who assisted in 
the compilation of the Digest, It is based on the principle which 
prevails in the /vise of a male's property, namely, that no property 
should be allowed to pass out of the family through inheritance, as 
long as a single member of the family survives- Though the Mit&k- 
ahara does not expressly state that this principle holds good in the 
case of Stridlmna also, this may be inferred, not only from the general 
consideration that Hmdfl lawyers regard the family connected by 
name as a closely united whole, but especially also from the circum¬ 
stance, that according to the Mitakshara the son! ess husband's property 
merges on kb death in the Stridhana. In accordance with these prin¬ 
ciples, the questions referring to the rights of Sapmdas in general 
have been placed first (Sec. 6, I.) ; next come those referring to the 
rights of Gotnrpy^apmdas (Sec. 6, II.); and lastly those referring to 
the BhiiinagotW&ipiiulas (Sec. 6,1II.)■ Both the Gotrajas andBhin- 
nagotras have boon arranged according to the degree of the nearness 
, of their relationships, 

B.—SECTION 6-—THE HUSBAND'S SAFI NBAS. 

I # —SALffNBiS IN GENERAL. 

Q t l.—A widow died. A relation claims to bo her heir. 
He is the sixth descendant, while the widow's husband was 
the fifth descendant from one and the same ancestor- 
Should he be declared her heir ? 

.A, —Yes*— Tanna, February 1 Gth 3 1847, 

AtfTUt>aiTirs."-(l) Mit- Vyav. L 55, p. 2, 1. 1 j (2) f. 58, p. 2, 1. 1(5 4 
(8) f. 61, p. 1,1. 14 \ " 

££ On failure of him. (the husband) it (the woman's property) goes to 
, his nearest kinsmen (Sap Lurks) allied by funeral oblation (Colo- 
- brook, MIL p. 368; Stokes, H. L, B. 461.) 

Q , 2.”—A man claims to be the heir of a deceased woman. 
He appears to be her hush arid's relation by consanguinity. 
Can lie be her heir ? 







A.—As the mau belongs to the same family ho will be the 
heir of the deceased,— Ahmednuygur^ November 27th, 1848, 


AuTUOMtm.-“(I) Vyav- May. p, 159,1, 3 (see Aufch* 5) j (2) p, 151, 
I. 7; (3) p. 142, L 8; (4) p. 18b 1. 5; (5*) Mit. Vyav, £ 61, p. 1, 1* 14 
(sea Chap, IV* B, Sec, 6 L Q* 1). 

Rkmark.— Provided that the claimant, if a Got raj a, is related to the 
deceased's husband Within the sixth degree \ or if a Biumiagotra- 
^apinda, within the fourth degree. 

Q, 3,—A widow of tho Prabhu caste lived with her 
brother, who not only afforded her maintenance but defrayed 
tho expenses of her pilgrimages* She inherited no property 
from her husband. So situated the woman died, and tho 
question is, whether her brother or the relatives of her 
husband are entitled to her property ? 

A .—As tho woman did not inherit any property from 
her husband, and as she lived under the protection of her 
brother, the latter is the heir, 

Ahmcd)utggv>r 7 February 14 tlu 1850, 

AimioKiTE.—Vyav. May, p, 159, 1. 2. 

ItfiMAHXS.—1 * According to the Mifc&ksharil Vyav* L 61, p, 1, 1, 14, 
the husband's Sapinda relations are tho heirs. (See Chap. IV. B. 
Section 6 I* Q. 1.) 

2. According to the MayCtkha, the property would fail to her 
brother only IF she was married by one of the three blsaleable, rites. 
Introductory Remarks* cL S,) (a) 

II. Husband's Sagotka Sapixpas. 

a,—STEP-SON* 

Q w L —Will a man inherit tho property o£ his step-mother ? 

A .—‘If the step-mother has noithor a daughter nor a son, 
her step-son will bo her heir* 

Akinedmtggur, Jithj 30 fh } 1816* 

Authority.— * Mit* Vyav, f. 61, p. 1* 1. 14 (jsc Chap. IV. B. Sec. 
6 I. Q- 14 _ 

(ci) This would nob generally occur or be presumed except in a 
caste in which the purchase, of wives is recognized, See Vijiarangam 
t. Jjctkshmcm, 8 Bom* H. C. R, 241 0, C* J, 
m a 
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ifeiARK.— 1 The step-son cannot take before the husband. u Ho 
takes the property on failure of offspring, husband, and the like/' 
(Smfifci 0handnk4, Chap. IX. S. 3, p. 38-) 


Q t 2,—A wife* having been abandoned by her husband, 
became a Mu rail, ($) and adopted n son. Will this adopted 
son or the son of the second wife of her husband be her heir? 

4.—The son of her husband^ second wife is her heir. 

Poona } Jam 23rd, 1846. 

Authority not quoted. 

Remarks. -—1. The answer is correct. For though abandoned by 
her husband tho Mnrali remains bis wife. The second wife's son is 
therefore entitled to receive her property as Sap in da relation of her 
husband. The adoption made by her was null. 

2* When a person has more than one wife, and when one of them 
has a son, the other cannot adopt- The object of the Sastvais to create, 
by adoption, an heir to the husband, and not to the wife, except inci¬ 
dentally. 

3. Sec the authorities of the preceding Question, 


II, b. —THE HUSBAND’S MOTHER 
Q, 1.—Can a mother-in-law inherit her daughter-in-law^s 
property ? 

A ,—Yes -—Poonhj October 2 Gth, 1858. 

Authorities.— (1) Vy&v, May. p. 140, L 1 (tfeer Chap. IT, Sec. 14 I. 
A. 1, Q. 1) j (2) p- 160,1. 4 j (3 # ) MR Vyav. f. Gl, p. 1,1* 14 t&je Chap- 
IV. B, See- 6 I- Q. 1). 


Q . 2,—A man had two wives- Each of them had a &bn 
and a daughter-in-law. The elder wife and her son died first. 
The man also died afterwards. His death was followed by 
the death of his son born by the younger wife. His widow* 
under a decree of the Civil Court* obtained possession of the 
property of tho family. When the daughter-in-law died* 
the property passed into the hands of the mother-in-law. 


(a) A Murali in a woman nominally devoted to the worship of 
Kkaiidobai but really a beggar, Anger, and prostitute. 










HUSBAND S MOTHER—FELLOW WIDOW D 


The daiightdrdn-law of the elder wife Lag sued the step- 
mother-i n -law for possession of the property. The ques¬ 
tion is, who is the nearer heir of the daughter-in-law of the 
man’s younger wife ? 



A ,—The nearer heir is the younger wife of the roan. The 
elder wife’s daughter-in-law must be considered as a some¬ 
what distant relation,— Sutnaghewy, Jime 25 th ? 1852, 


Authorities.— (1) Vyav. May, p. 140,1.1 (see Chap. IL Sec, 14 I, 
A, 1, Q. 1) ; (2) p. 83, 1, 3; (3) p, 134, I. 4; (4) Hit, Vyav. !. 61, p. 1, 
1. 14 (sne Chap, IV. B. See. 6 I. Q. 1). 

Remarks.— 1. The authorities quoted by the BAstri refer to the 
succession to the estate of a male. 


2, The TOotherdndaw is related to the deceased daughter-in-law*8 
husband in the first degree, the elder wife's daughter-in 4aw in the 
third. 


Q. 8,—A woman of the Vani casfco died. She has two 
mothers-indaWj one direct* mid the other a step-mother-in- 
law. Which of these is the heir of the deceased ? 

A. —As the direct mother-in-law of the deceased had 
brought up and protected her husband, she will be her heir. 
In the absence of the mother of the husband, the step¬ 
mother will have the right to inherit the property of the 
deceased,— A hmodatyul, October 22 nd f 1859. 

Authorities.—(!) Hit, Yynv. f. 55, p, 2, L 1; (2 + ) f. 61, p* 1, 1- 14 
{sec Chap, IV, B. See* 61 Q. 1); (3*) Yyav. May. p. 140,1.1 (sec Chap 
If. See, H 1, A. l f Q, I), 

Bemabks,—( 1) The authorities quoted by the 6&stri refer to the 
succession to a male’s estate, 

2. The answer nevertheless seems correct, as the mother is morn 
nearly related to her son than the step-mother. 


II. c.—mh LOW-WIDOW, 

Q, 1 .—A property was equally divided between an aunt 
find her nephew. When the latter died his two widows 
divided his share between them. One of these widows is 
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dead, and the question is, who should take her share as heir, 
the other widow or the annt ? 

A ,—The other widow, and not the aunt. 

AhmednixgguTj July 17 th } 181G. 


AjaiTHORiTitts.—(1 # ) Vyay. May. p. 140, L 1 ($oe Chap. IT. See. 14 I, 
A. 1, Q. i); (2*) Hit. Yjav. f. 61, p. 1, l 14(*«$hap. IV. B. Sec. 6 L 
Q. 1), 


Q, 2.—Government settled upon a widow an annual alIow¬ 
an go of Rupees 300. At her death certain arrears were due 
to her by Government. The surviving numbers of the 
family are a fellow-widow and somo others. The deceased 
widow, when she was alive, had authorized her brother to 
draw the arrears, and to spend the money in the perform¬ 
ance of her funeral rites. The question is, whether the 
right of receiving the arrears should belong to her brother 
or her fellow-widow ? 

^.—The arrears aro on account of an allowance for the 
maintenance of the widow j they must therefore be consi¬ 
dered Sfcridhana. The fellow-widow is entitled to them us 
her beii\— Surat, A ugust 29th, 3840. 

Authorities. — (1*] Vyav. May. p. 140, ). 1 (spe Chap. II. Soc. 14 
I.A. I, Q. 1); (2*) Mifc. Vyav, L 61, p, 1,1. 14 (see Chap. IV. B. 
Sec. 6 L Q 1). 

ReKauk s.—The assignment by the deceased to her brother is 
inoperative according to Hindi! law, as the contemplated duty cannot 
he performed by him, but only by her husband's family, so long as 
any of the latter survive. 

2 The son of a step-daughter of a widow deceased, by her co-wife 
who died before the husband, is heir to such widow .{a) As the widow 
inherited from her husband, the succession would, according to the 
Bengal theory, be to the same person as heir to the deceased 
widow’s husband, his own m at or nal g rand fath or. See above, In trod, 
pp. Hi8, 332, 834. 

(c.) Natiram Sukrutn v. Mayaram Marti dr am. Bom. H, C\ P. J. 
for 1880 , p. U&, 
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II. tl—TK1 HUSBAND'S BROTHER 

Q, ].—A number of uterine and half'brothers divided 
their property, and entered into a mutual stipulation that 
when any one of them died his property should be divided 
among the survivors, who should support the deceased's 
widow. Subsequently one of thorn died. His widow Lived 
separately from her brothers-in-law (but was supported by 
them). When she died the question arose whether her 
husband's uterine brothers, or his half-brothers, or both, 
should be considered her heirs ? 

A .—-When a separated brother dies, his widow is his heir* 
When she dies her heir is her husband's uterine brother. 
If her husband had not separated from his brothers (and if 
she was supported by the uterine brothers as well as the 
step-brothers), they are all her heirs* 

Ahtmdnuggnr, October 21st, 1848. 

Authorities.—( 1) Yyav. Kay, p. 134, L 4 (see A nth, 9); (2) p. 135, 
1, 5 1 (3) p. 140, 1. 1 ; (4) p. 183,1- 2; (5) p, 159, L 3 || Auth. 10) ; 
(6) p. 136, 1. 2 (see Chap. L See. 2, Q. 3); (7) p. 152, L 4 and 5; (8) 
p, 108,1. 3 ■ (9#) Mit. A r yav. f + 55, p. 2, L 1 (see Chap, 1. See. 2, Q. 4); 
(10*) f, 01, p. 1, 1- 14 (see Chap. IV* E Sec, 6 I, Q. 1). 

Q . 2.—A deceased woman lias no sons or other near rela¬ 
tions, but there are one brother-in-law and four sons of 
another brother-in daw, who are all united in interests. The 
question is, which of these will be her heir ? 

A,—Tho brother-in-law and the sons of brother-in-law 
will al 1 h e hor hoirs- ( a )— Ahmedmiggur } Novembcr 24th, 1850. 

Atrrablttrm,—(1) Yyav. May. p. 159, I. 2 and 5 (see Auth. 3) ; 
(2*) p. 140, 1. 1 |pce Chap, XL Sec. 141. A. 1, Q* 1); (3*) Mit. Yyftv. 
f. Cl, p. 1, 1 14 (see Chap. IY. B. Sec. 6 X. Q. 1), 

Q, 3—Of four brothers, three died. Their widows, having 
received the shares due to their respective husbands, lived 
together. They did not divide their property* One of them 
afterwards died, and tho question is, who is her heir? the 
surviving brother or the other two widows ? 

(a) The brother-in-law must have the preference as nearer by one 
degree. 
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A, —The surviving brother is the heir. 

Akmednuggur, May 20th, 1S59, 

Aothd lUTlisa. — (1) Yyav, May. p. 140, 1. 1 Chap, II, Sec. 14 
X, A, 1, Q. J) ^ {2*) Mit. Vyav. 1'. 61, p. 1,1. J4 (see Chap. IV, B. Sec 
61. Q. 1>. 


Q> 4,—A worn an of the Mar&fha caste died. She had 
neither a son nor any other near relation. There are, how- 
ever, two broth ors-in-law, and a separated second con sin's 
son. Which of these should ho considered the heir of the 
deceased f 

A .—The brothers-in-law must be considered nearer than 
the nephew, (a) and they should therefore take each a half 
of the deceased^ property,— Tmtna, January 1 i)tk } 1853. 

Authorities.—( 1) Vyav, May. p. 140,1. 1 (see Chap. II. See. 14 I. 
A. 1, Q. 1); {2) p. 159, 1. 2 ; (3*) Mit, Yyav. f. 61, p. 1,1. 14 [sea 
Chap. IT, B, See. 6 I, Q, ],) 


Q, 5.'—A man of the Mull paste died. He left n widow 
and some property. The widow subsequently died. There 
aro now two heirs, the widowsister and a brother of her 
husband* The question is, which of these is the heir ? 

Suppose a woman of the Mali caste had certain property, 
and that she died during the lifetime of her husband ; if the 
husband die afterwards, and there be a sister o£ the woman 
and son of a brother of her husband, which of them will he 
the heir ? 

A ,—If a man and a woman of the Mali caste should die 
without issue, the property of the husband goes to his 
brother, and not to Ids wife's sister* 

If a woman of the Mall caste has some property given to 
her by her father, and if her husband dies before herj her 
father—and, among his near relations, her sister—will have 
the right to take her property.— Broach, Jhug 2 9th, 1852. 

AimroitmEs.—(I) Mit. Vyav, f, 55, p. S, L ] ; (G) f. 61, p, 1, I- 14 
m Chap. IV. B. Sec. 6 L Q 1). 


(«) f. e. Even thru the nephew, much more than their compeUter 
here. 
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'KEMAHK.“The second put t, of the answer would 
case of an As ora or other disapproved marriage* 

Brahma, Ac. } approved rites, the husband inherits from his wife* 


jStee 


the following Question. 


Q m 6 i —Who will inherit a woman's property, her own 
brother or her husband's brother ? 

A ,—The brother-in-law may inherit so much oi tho 
woman's property as belonged to her husband, and that 
which she may have acquired from her parents and others 
will pass to her brother*— Dhartvar, 1845* 

Authorities,—( 1 # ) MiL Yy&v. f. 61 , p* b h 14 Chap. IY. B* 
Sec. l> L Q, 1) ; (2) Virnm. f, 219 > p. 2, L 6 

* f The property of a childless woman, which She received from her 
relations, goes on her death to them, and on failure of them to her 
husband- For 3£%%aua says ' (Stridlmua) which has been given 
by the (w.ife * * 5 s) relations goes to them; on failure oi them to the hus¬ 
band.’ ” 

Remark*—T he SastuTs answer agrees with the doctrine laid down 
in the passage quoted above. But the decision can hardly stand, for— 

(1) The MayQkha, p. 160, L 7 (Borradaila*p. 129; Stokes* H. L, B. 
106) refers the passage of K&ty&ynna to women only who were mar¬ 
ried according to one of the blamed rites (Asura). Moreover, instead 
of 14 goes to her husband/* the reading is there 44 goes to her son 

(2) According to trim Mifcukshark the whole property of the deceased 
goes to the husband’s brother, (a) 


Q, 7 # ~A widow of a r< Sudra” became a “Jogtin/' {b) 
and remained in that order for about 12 years» About a 
fortnight before her death, she came to the house oi her 
brother, and there died# The question is, whether her 
brother or her husband's brother should inherit her property ? 

(a) Caleb. Mit 368; Stokes, H. L. B. 461. See Mmst. Thakoor 

P&yMe v, liai BaJuk Earn % 11M. LA. 169* 

(5) A woman devoted to the worship of the goddess called \ el* 
lamma, near Dbarwar* Sho is to Ycllumma what, a Murall is to 
Rliandoba iu the Bekhan, what a Bhaviu is to Kftwalnfi.tha in the 
Konkam 
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A .—If any monoy was received by the woman's father 
from her husband at the time of her marriage, her brother 
will be her heir. If her father received no money, or 
it it cannot fos ascertained whether any money was received 
or not, her husband's brother will be her heir. 

Dhwrwar, June 3rd, 1850. 


Autuoxitiks.—(IJ Vyav. At ay. p. 159, I. 3; (2*) Hit. Vyav. f. 01, 
p. 3,1- 14 (set Chap. IV. E. Sec, 6I.Q.1). 

Km hark,— See the case of Vijiafangani v. Lakshwnan. (a) 


IT, e—THE HUSBAND'S HALF-BROTHER. 

Q< I- When there are two relatives of a deceased woman, 
viz, her husband's half-brother and her husband’s half- 
brother’s son, which of these will be her heir ? 

•d- The husband's half-brother being tho nearest will 
have the precedence.— Dharwar, 1845. 


Authorities. -11*1 AT it. Vyav. f. 61, p. 1,1.14 (ses Chap, IV. B, Soo. 
6 I. Q. 1); (2*) Vyav. May. p, 140, 1. 1 (mc Chap. II. Hoc. 14 I. A. 

h Q- 1). 


If. /.-THE DAUGHTER-IN-LAW. 

Q. l .~A widow died, leaving a widowed daughter-in-law, 
and also a widowed daughter-in-law’s daughter, who has a 
sou. Who succeeds to the inheritance ? 

H.—The daughter-in-law, being the nearest, and ‘ l Sapiii- 
da relation of the deceased widow, will inherit the 
property.— Surat, July 25th, 1859. 

AimioKirjRs.—(1) Afanu IX. 187 (seeBk. I, Chap. II. See. 14 I. B. b. 
1, Q. I; (2) Nirnayaaifcilhu, Chapter on l&Addba (ibid.) ; (3) Vyav, 
Alay. p. 140.1. 1 (see Chap. II. Sec. 14 I. A. 1, Q. 1). 

Remarks.— 1. The contrary case, Banclam Settah et al v. Brmdam 
Malmtahikma, (5) is not supported by any reasons. In Bars Jeita v. 
ihwibhai, (<-) the daughter-in-law was pro [erred to a distant cousin 

(а) 8 Bom. H. C. R. 244, 0. C. J. 

(б) 4 M. II. C, K. 180. 

W A ' of 1871, Bom. II. C. £. Jr. i\ for 1372, No. 38. 










hcbband’s 


beothee’s son. 



of the h usb&ud as the person who would ho hlfii nearoat heir. Reference 
is made to Blwijwndem Doob&y v* Myna Buee f (a) M-u&sL 1 ftakoor 
])a,|jt^T. llm Balack Ham et al % (b) and Lakshntibai v, Jatjram et al (c) 
In fcho Yiramitrodajn, TransL p, 2 U, the daugliter-i0iVs right is 
denied. B&lambhritfca, on the other hand, as wo have seen, (d) places 
the dangler-in-law next to the paternal grandmother. 

2. Sm Bk, I. Chap. IL Sec, 14 I, A* % Q. 1, Remarks, p. 460 efc 
sctp ; and LtiUoobkoy v, Camibzij L. R, 7 I, A. 212. 


IL s .-THE HUSBAND'S BROTHER'S SON. 

Q. h —There wore two uterine brothers. The elder 
brother fed a son, but he died while his father was olive* 
The younger brofcher had a son. The brothers died. The 
elder brother's widow also died. The widow of the older 
brother’s son, who died during the lifetime of his father, 
and the son of the younger brother, have applied to he re- 
cognized as heirs. The question is, which of thoiu is the 
heir of the widow of the elder brother ? 

A—The widow of the elder brother became heir of her 
husband on his death, ffipom this the brothers seem to have 
been separated. The right oi inheritance would therefore 
devolve upon her daughter or other relation. She lias, how¬ 
ever, no daughter or other near relation, ami as the son died 
during the lifetime of the father, the right of inheritance lias 
not been through him transmitted to the daughter-in-law. 
It will therefore belong to the nephew, 

Surat) October 27 th t 1857. 

The following is a genealogical table, illustrative of the 
question:— 


(a) 9 Calc, W. EL 23 P C. S. C. ; 11 AL I. A, 487. 
(!>) 10 Calc W. R. 3 P, C. 

(d 6 Bom. R. a R 152. 

(d) Sm above, lutrpd. p. 128. 

67 it 
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Died during Claimant. Clnimaut* 

tho lifetime 
of lus father* 


AnTKOEm^*— (1) Hit- Vyav. f- 55, p. 9*1.1; (2 # ) f* 6I> p. I, L It 
(see Chap. IV. B, Sec. 6, L Q. 1} 

Bemabk.—T his is apdribhdihika inherited from the husband. The 
answer would be correct according; to the M&yftkha, according to 
which the property in question, having been acquire*! by inheritance 
from the husband, would descend in the first place to the widow's 
husband^ heirs, as being for this purpose her own heirs. See above, 
Infcrod, toBk. I. p, K6,150* 272, 332 i and the Intreduefcory Eemarks 
to this Section, p. 518, 519 ; Hour. 127 ; Stoker, K. L, B. 105, 


2.—A man* named Bhuldmn, had two sons named 
Manikchand and M&y&r&ma* They affected a partition of 
their father’s property* and wrote a deed of separation. 
When Mayarama died* his son D&d&bhai inherited his father's 
property. Afterwards D&dabMi died, and was succeeded by 
his widow Jamnft. She died without male issue* Dfttla- 
bhaz’s sister Gang&, and her two sons* named Prom&nanda 
and Kilidasa* have applied for a certificate declaring them 
to be the heirs of Jammb Jotfca, son of Manik and cousin 
of Dfrdabb&i* has also applied for a similar certificate. Tho 
question therefore is, whether the former or the latter are 
tho heirs'? 

As —The two brothers mentioned in tho question were 

/ 

separate* Tho Sflstra declares tho following rule of succes¬ 
sion in case of tho death of a separated brother* Each of 



























5; 



husband’s fat. uncle’s son. 


IL 


the undermentioned relations succeeds in the absence of 
the next previously mentioned :—Widow, daughter, son of 
a daughter, parents, the uterine brothers, nephew, step¬ 
brother, son of a step-brother, and members of the same kin 
or Gotra, and among them the first is sister. Applying 
this rule to the case, it appears that Gang& and her two sons 


are the heirs. 


Anruottmi&r-(1) Yyav, May,p. 134, 1, 4; (2) p. 140, 1* 6; (3) 
p, 140,1, 1 {see Chap, II. Sec, 14 I, X I ? Q. 1*P- 463) ; (4*) Mit, Yyav. 
I 61, p, 1,1, 14 {see Chap, IY, B, Sec. C I. Q, 1, p. 520)/ 

Remark,—T ho kind of property in dispute not being stated, the 
j§&stri has treated the case as one of a a accession to a male’s property, 
and followed the Maytttcha, Her heir is, according to tho Mit&kshar^ 
JefcfcA, the sou of Mftnik, since he is the deeeased’s husband’s uncla'a 
child, L ts, a Go6nya-Sapm<Ja. {Sea Introductory Remarks to this Sec¬ 
tion, para, 4,) 


IL A.—HUSBAND'S BROTHER'S WIDOW, 

Q. ] # —A widow died. The surviving relations are a 
widow of her brother in-law, and a son of a sister ot her hus¬ 
band, Which of these is the heir of the widow f 

A.—The husband's sister’s son is a “ Sapimb,' J but not 
a relation, and he is not, consequently, an heir, 

Tho widow of the brotherdn-law is both the Sapinda 5 ' and 
ff Go±ra]a J| relkfiou, 'and she is therefore tho heir, 
Ahmedabadj December 30 th } 1853 , 

* Authorities.—( 1 ) Mit. Yyav, f, 55 , p, 2 , 1 , lj ( 2 ) £ 58 , p. % b 15 ; 
( 3 *) £ 61 , p, 1 , l U{aee Chap. IY. B, Sec, 6 1 . Q, 1 * p. 520 ), 


II. i-—HUSBAND'S PATERNAL UNCLE’S SON, 

Q, 1.—Cau a cousin of a woman's husband be her heir ? 

A ,—Yes,— Poona* September 10 th f 1852, 

Authorities;—( X) Yyav. May. p. 159,1. 2 (Stokes, H, L. B. 105); 
(2*) Mit, Yyav. £ 61, p. 1, L 14 (Colob.Mit. 368 ; Stokes, H. L. E. 
461, See Chap. IY- B. Sec. 6 I. Q. 1, p> 520), 
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Q. 2 .— A. man received bis share of the ancestral property 
and separated; afterwards be died* His widow inherited 
bis property, She also subsequently died. There is a son of 
her husband's sister and a cousin o£ her husband. Which 
of these is the heir ? 

A .—The son of the sister of the woman's husband is the 
nearer relation of the two mentioned in the question, and in 
the order of heirs which is laid down in the Sastra, n sister s 
son becomes heir in the absence of a sister. He should 
therefore be considered the heir entitled to all the moveable 
and immoveable property of the deceased, except the 
Yatam— Surat, September 1 5th, 1849. 

AimiOKiTirs,—(1) Yyav. May* p. 138, LS; {‘2) Atarin IX* 187 
Aufch. 5) v (3) Dilya Kvama Saugmha; ft) HirnayadtpikA j (5*) Yynv. 
May. p lit), L 1 ($ee Chap, II. See. 14 L A. 1, Q- 1 )} (6*) Hit. 
Vyav, f. 61, p. l r 1, It (esc Chap* T\ B, See. 6,1, Q. 1). 

RbmaKxs.— 1* Sea Bk. I. Chop, IX, Sec- It l. B* h. 2, Q. b p,482; 
See- 15, B. X, (I), Q* h p- 485* 

2. The S&atri has taken this case for a question regarding the 
succession to a childless man's property, and decided it according 
to the Bengal law Sea > Caleb* Daya Bhaga, 225 note* (Stokes, H, 
L. B* 353). According to the Mitilkshanl and the Mayftkha the Ims- 
band’s cousin the heir, see Introductory Remarks to this Section, 
and Chap. II- See. 15 B I- (I), Q- b p- 433, 


Q, g^Wlio is entitled to inherit from ft deceased woman 
of Kuriabi caste—her husband's sister, or a cousin who was 
separate from her husband, or the husband of her deceased 
daughter T 

A .—The sister and the cousin of her husband are near 
relations of the deceased wo maty, and they both appear to have 
equal claims to the property of the deceased. The sister, 
though very near to the deceased, lias gone into another 
family by her marriage. The cousin is a f; Sapinda" rela¬ 
tion of the deceased's family* The property should therefore 
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be equally divided between the two* There is nothing in the 
Bfistras which is favourable bo the claim of the son-in-law. 


Akmtjdnuggur s July 27th, 1847. 


AurnaaixiRs — (1) Yyav* May* p, lot, 1. 4; (2) p. 140, 1. 1 (see 
Chap. II. Src. L4 I, A. 1, (j* 1) ; (,3 # ) Mib. Yyav. L 61, p. l t L 
14 ($06 Chap, IY« B, Sec* 6, I* Q. 1, p* 520). 

Remark,—T he husband-s cousin j0one inhorits according to the 
Mit&kshara, as ha is a Sago bra Sapmda, The Bistri regards the 
devolution of the property as governed by therules applicable to the 
deceased husband’s estate; but admitting the sister as a gotrajn, he 
should have preierred her to the cousin, (Yyav* May. OJaiip* IV■ 
Sec. 8, p. 19, Borr. 106; Stokes, IX* L. E, 89.) 


Q. 4*—A woman died. Her relations are, her husband's 
epusiuj another cousirds five sons, and her husband's. bro¬ 
ther^ widow. The last-mentioned died* One of the five 
sons died, leaving a son. How will the several heirs divide 
the property ? 

4, —The property should be divided into seven equal 
shares, of which each of the heirs should take cue, and the 
seventh, share of the Roman's husband’s sister-in-law should 
be again equally divided among the six heirs. 

Khandcshj March 22 nd, 1848* 

(1) Yyav. Nay. p. 134, h 4- (2*) p, 140, L 1 (see 
Chap. II. Sec. 14 I. A. I, Q, 1, p. 463; (3*) MR, Vyav. f. 01, p. \ 
tit {sec Chap, IV. B. See. 6, L Q. bp, 520.) 

Remark.—T he husband's paternal uncle's son ajouo inherits as 
the lien rest Sagnfcra Sapiada relation of the deceased's husband. Ho 
is related to him in the 5tb, and the paternal uncle’s grandson in the 
6th degree, according to the I Delusive, mode of reckoning followed by 
the Hindus* Thu succession to the second brother's widow, &he 
having survived to inherit, would be the same. 


II* j.—THE HUSBAND'S PATERNAL UNCLE'S 
G BE AT-GK A N DSON, 

Q* L—The right of heirship to a deceased woman ig 
claimed by her son-in-law and her husband's cousin's 
grandson. Which of these two is the legal heir ? 
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A **—The woman's husband's cousin's grandson- 
AktnednugguTf December 13th, 1847. 

A^THommua.—(1) Vyav« May. p + 134,1.4; (2) p, 151, L 7; (3) p. 83 f 
1. 3; (4) p. 142, 1. S ; (5) p. 140,1 1 (wChap. 1L Sec. 141. A. 1, Q, 1, 
p. 463); (6*) Kit* ‘Vyav. f. 61, p. 1, L 14 (we Chap. IV- B. Sec. 6 I. Q. 
I, p. 520). 


II. THE HUSBAND’S MORE DISTANT KINSMEN, 

Q> L—A man named Sank&raji had two sons* One of 
them was called Bhaislia and the other .Dayalji* BhaisWs 
son was called Fit&mbar, and Dayuljfs son Ratanji. Pltam- 
bar's son was called Trikam, and Ratanji '& son Pnrushottam. 
The wife of Purushotfcam, called DmUi, died without issue* 
Pit&mbaPs son Trikam 1ms applied for a certificate of heir¬ 
ship- One Narottam Rasikadas objects to the claim of TTb 
ham, on the ground that Shamil Bui, the wife of Ratanji * 
was the sister of Rasikadsb's grandfather, that Pnrushottam 
was her son, that Divali the wife of Pnrushottam made a 
will, which Rasikad&s has produced, that it authorizes him 
to take Divall's house and moveable property in considera¬ 
tion of his having given her maintenance, and promised to 
perform the funeral rites after her death, and that the sons 
of Sankaraji had separated* The questions are, whether the 
said Trikam should be furnished with a certificate ? and 
whether Divali had right to transfer her property as she 
had done? 

A ,—If there is no daughter or son of a daughter, or other 
near relation of Divali, the applicant Trikam must be con¬ 
sidered a relation entitled to inherit tho property of the 
deceased* The will does not appear to have been made 
under tbo pressure of any necossity. When Div&li was 
possessed of the whole estate of her husband, she had no 
reason to receive maintenance from another man- The 
right of performing the funeral rites belongs to the relations 
of her husband. A will on her part was not therefore ne¬ 
cessary, and she could not have made it conformably to the 
law.— Sui u tj NQiwmber 12th f 1847* 




Thu following genealogical table will illustrate the question:— 



Objector* 


iuruoniTiE9.-(l) Viram. f. 19 i, p, 1, 1- 3- (2) Vyav, May. p. 134, 
1. 4; (3) JimiUavihana Dayabh. 49; (4*) Hit. Vyav. I 61, p. 1, L 14 
(m Chap- IV. E. Sec. 6 I, tj, I, p. 520). 

Ebmaek. — iSei above, pp. 224, 294, 298, SO9 ; Chap. II. Sec. 6 A. Q. 
6, p. 394; and Bk. II. Chap. I. See. 2, Q. 8, Remarks* 


Q, 2.—A woman* having first inherited the property of 
her husband* died. The heirship to her is disputed between 
her husband's sisteris son and some cousins three or four 
times removed from her husband, Tho question is* which of 
those is the heir ? 

A .—As the husband of the deceased woman had separated 
from tho other members of his family* his sister's son is the 
heir. The cousins cannot be preferred as heirs to the son of 
tho deceased's husband's sister.— Surat, June 2 3rd* 1845* 
AiTTUQEnY^Mit* Vyav f, Cl* p, 1,1.14 {see Chap. IV. B. See. 6 
h Q. ih 
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Remj 4 J£K.—The husband's cousiria should be the heirs, as they am 
Sapiadas of the deceased* and also giagotm, while the sister's son is 
only a Sapinda. Svo Chap* II, See, 15 B I* (1)* Q< 1, p* 493, and In¬ 
troductory Remarks to tins Section. 


§L 


Q. 8.— A s a man, had two daughters and a son. When A 
clied, his property passed into the hands of his grandson by 
right of inheritance. The grandson afterwards died, and 
the property passed into the hands of his mother. T ho 
mother died; and the question is, whether the property 
should bo considered the property of the mother, or of A ? 

Are the daughter and son of a daughter ot d, or tho 
cousin thrice removed from the husband of the woman who 
died last, the heirs ? 

A—-The property should be considered as the property 
of the last deceased person, and not of A. The cousin thrice 
removed of her husband is the nearer heir of the last deceas¬ 
ed, and he should bo considered the heir. 

Broobch, December 21st, 1880. 

AuTitOMTirs,—(1) Vytw, May. p* 159, 1.3; (2) p. 89,12; (3) Mit- 
Vyav. I GO, p. 2, L 16; (4*) t 61, p. 1,1.14 (see Chap. IV. 31 Sec- 6, 
A Q. !)♦ 

Remark.—T he references are to the passages considered in the in¬ 
troductory remarks. The woman’s heir would be her step-daughter 
or the step-daughter's son. The right of the latter as an heir is 
affirmed in ITUiram v. May arum, (a) 


Q t 4.—There are several heirs of a deceased woman, 
namely, her liushamTs cousins of 6 or 7 removes, and his 
sister. Which of these is the heir to the property of the 
deceased ? 

A—In the absence of any nearer relations of the deceased, 
her (husbanc^s) cousins of 6 or 7 removes axe her £i Sapinda 
relations, and therefore heirs. Cousins as distant as * 
removes are called cf Sapinda, ,J and are heirs to each other. 
Cousins as distant as 14 removes are called 11 G-otraja/-’ 


(a) Bom. H. C, T. J, 1880, p. 119* 









band’s bhinkaqdteas. 

find are also heirs. Cousins as distant as 21 removes ate 
called f< Saniftnodaka” ; they are also heirs of each other* 
This is the rule laid down in the " Sastra/* 

Ahmednugfjur, Jum 9 th, 1852. 

Authorities.—( 1) Vyav. May. p. 159,1. 3; (2) Chap, IV\ See. 10, pi. 
2$, 28 ; (8) Mfc. Vyav. f. U t p. 1, 1. 14 (zee Chap. XT. B. Sec. 6 I. 
l,p. 520). 

EUtarAitKS.—1. The remarks on the Gabrajas and Sam&nadakas are 
incorrect. The SinmnodakaK cease with the fourteenth degree. Go* 
Graja, 11 horn in the same Gotra,” is applied to all persons who 
descend from one common ancestor as far as such descent can bo 
proved by a commcm name or otherwise. The S&sfcrh relying on the 
Yyav. May., should have preferred the husband’s sisters to the ciis- 
fcajnt couaina. (See Itttrod. p. 117). 

2. In the MibftkaiiarS, Samanodakas are nob named as heirs to a 
woman’s property. 

SII* —Thu Hijsbanb's Sapindas BExenoma to a mmm ejtt 
Family (Bhinnagotea), 

4—DAUGHTER CRANDSON. 

Q. I.*—A deceased woman has no relations except her 
daughter’s grandson. Can he he her heir ? 

A—It appears from the law books called Mayflkha and 
Mii&kshara, that the daughter's grandson is the heir, 

Poona, January 22 nd, 1847. 

AuriroHiir.—*Mi& Yyav. f. 61, p, 1, L 14 (me Chap. IV- B, Sec, 6 
L Q. 1). 


ILL 6.—THE HUSBAND’S SISTER. 

Q ,, 1 1 —A woman died without issue. Her husband's sister 
and the daughter of the deceased's sister have applied for a 
certi deate of heirship. The question is, which of these is the 
heir ? 

A .—If the property in the possession of the woman was 
acquired by her husband* his sister wilt bo the heir. If the 
m h 
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pro|>^vby was obtained by the deceased from her parents, 
ber*sis tor’s daughter will be her heir. 

Afonedabad, January 81 &i t 1857 * 

AirXitORixniS*—(1) Vyav. May. p. 13b I 4 ; (2) p. 160,1. 4 :— 


** On failure of the husband of & deceased woman, if married accord¬ 
ing to the Rr4hrna or other (four) forms, or of her parents if mar¬ 
ried according to the Aanra or other two forms, the heirs to the wo- 
man’s property as expounded above, (re) are thus pointed oat by Bri* 
baspafci;— f The mother’s sister, the paafeornal uncle 1 -a wife, the pater* 
uai uncle's wife, the father’s sister, the mothor-in-law and the wife of 
an elder brother, arc pronounced similar to mothers. If they leave 
bo sons born in lawful wedlock, nor daughter’s son, nor Ms son, thou 
the sister’s son and the rest shall take the property/ *' (Borradaile, 
p; m : stokes, H. L. B. 106)* 


EcMfuK-.^Accovding to the Mi talc shat 1 ft the husband’s sister in* 
\ ' bents in every case, as his Sapinda relation* 


' HI. o.—THE HUSBAND'S SISTER-S SON. 

Q, "L—A* man died, and then his wife died. The man/s 
f< Bh&oh&/ > or sister’s son, applied to be put in possession 
of his property as hoir, but lie m fas cquently died. His m n 
has sot up a claim to be his heir, and has produced a deed 
alleged to have been passed to his father by the first deceas¬ 
ed, granting his land, &c* to him* There is a distant relation, 
seven degrees removed from the deceased* Ho claims to he 
the heir. There are also two daughters of the deceased, 
hut they have relinquished their claim in favour of thodistant 
relation. 

d.—As it can not bo ascertained whether tho distant 
kinsman is within 7 degrees or nofcj he cannot be recognized 
as heir* Tho deceased's sister’s son applied for a certificate, 
but he died. His son has set up a claim, and if there is no 
other nearer, and Ootraja^ relation, he may be considered 
the heir.— ■ AhmedoJad ^ January lCBA, 1851, 

(a.) i. e> the kindred provided for by special texts. Ssg Yyav. May. 
Chap. IY- See. 10, p. 24 (Stokes, H. L, B. 104), 
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-^''AuTHOiunsa—(1) Vyav. May. p. 134,1. 4; (3) p 140, t. 1 (gee Chap. 
II. Sec. 1-11. A. 1, Q. 1); (3*) Hit. Vyav. f. 61, p. 1,1.14(seaChap. IV. 
B. Sec. G I. Q. 1, p. 520). 

Remark.—I ntroductory Remarks to this Section, para, 4. 

Q- 2-—A deceased woimm has left her brother's son and 
her husband's sister's son- Which of those will bo the heir ? 

A m —Her * brothers son appears to bo the nearest heir. 
This opinion is founded upon an inference drawn from 
the order of relatives who are authorized to per form the 
funeral ceremonies of a deceased woman. This order com¬ 
mences with son, and continues by mentioning grandson, 
husband, daughter, daughter's son, husband's brother, 
cousin's sou, his dan gh tor-in 4aw, father, brother, and 
brother's son,— f}harwar } June 1853. 

Authorities.—( 1) Dhamuisindhu III. f. d, p. 1, h 10 {see Sec, 7, 
Introductory Remark* •Note) ; ($|) Mit. Vyuv. f. 61* p. 1, 1. 14 (sut^ 
Chap. IV* B. Sec. (i I. Q. J). 

. Mi. uk.“A ccording to the MU&kaham, the husband's sister’s son 
would inherit as tho deceased's husband's Sapi^da , se& Chap. II. Sec, 
lo B, I. (1), Q. 1, p 493. Accor di ng to t; 1 1 e Vy a v. May, tli e r o won Id be a 
difference according to the source of the property. iSke above (6j Q. 1, 

Q, 8.—A man died, and his wife also died after him. 
The man's sister's sou, who lived with the wife, performed 
the funeral rites for her* Will he or her brother be the heir? 

A *—The man's sister's son will succeed to the property, 
provider! it lias been bequeathed to him. If the deceased 
has left no will to that effect, her brother will be her heir 
by law. Ho should take the property and perform the 
funeral rites. In Lis absence the deceased s nephew will bo 
the heir,—4A mednucfgw^ June 22nd, 1848. 

AnTUOitmrs.—(1) Vyav, May. ]>, 159,1. 3 f,; (2*) Mib. Vyav. f, 61, 
p. lj 2. 14 {see Chap. IV. B. Sec. 6 L Q. 1, p. 520)* 

Remark.—S ee the procoding case. (n) 

(tt) Thd busbandfs family extends to the husbands paternal 
aunt's son, according to Iluyresmohun Shaba v. Senainm 8haba f 1, lu 


R< I Cal* 275, 
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Jt. SECTION 


THE WIDOW'S SAFI NBAS, 


Introductory Remarks. 


1. The question* whether on failure of all relations on the bus- 
band’s side, the widow’s father’s family is entitled to inherit her 
propertyj if ahe had been married according to one of the approved 
rites, is still more difficult to decide than those regarding the lias- 
baud’s bapindas. 


The Mitaksharil is silent or> this point; it mentions none of the 
widow’s Sapindas as entitled to inherit, The Mayhkha names a few 
(six) among the heirs who succeed to Btrldhana proper on failure of 
the husband, hut hfore tho hmhand's &a-pin dux. (a) 


% Though the loading authorities thus seem to give no encourage¬ 
ment to the doctrine that the widow’s Sapindaa inherit after those 
of the hush^mh the Silstm nevertheless declare unanimously that 
sach is the case. They quote as authorities chiefly May&kha, p. HO, 
1. 1 (a), and p, 159, I. 5 (&), whore, in both passages, the verso, Man a 
IK, 187 (quotedin full in Chap. II, Sec. 141. R, b . 1, Q, 1, p, 481) 

11 To the nearest Sapinda the inheritance no^t belongs/’ is 
quoted. See Hit, Chap, IL Sec. 0, p. 5, note. 


In tho M&nava-dbar ma£&stra t his verse refers to tho succession to 
Tt separate male’s estate, and the .Mayhkha quotes it, p. 140, L, 1, (! b ) 
in this sense, in order to prove tho right of the sister to inherit her 
brother’s property. But in the Maydkha, p, 159,3, 5, (r) it is applied 
also to the succession to a woman’s property, and Kllaka^tha uses it 
in order to prove that the Stri&hana proper of a childless widow, who 
was married according to tm approved rite, goes not to tho hus¬ 
band's nearest kinsmen, as the Mit&kshara states, but to her own 
nearest SopinSus m the husband's family* Honco it is evident that 
Iblakauthu took the above-mentioned verse of: Mann to be a general 
maxim, applicable to all eases of inheritance—a proceeding perfectly 
in harmony with the principles of tho MimumsA, which rules the in¬ 
ter pro tation of the Smribis. fcZ) Tho S&sfcvis, therefore, by applying 


(n.) Yyav. May. Gimp* IV. Sec, 10, cl. 30, Borradaib ; and Intro¬ 
ductory Remarks to the preceding Section, oh 3, See Bk. I. Chap. 
II. Sec. 15, Introductory Remarks. 

(5) Chap. IV. Sec. 8, p* 19 (Borr. p. 100; Stokes, H* L. B. p. 89). 
(e) Chap. IV. Sec* 10, p. 28 (Borr. p. 128; Stokes, H. L, B. p* 105). 
(d) Compare the language of tho Privy Council in C. Ohintanmn 
Singh t- Mrnsa&p Nowtukho Komvari, L. Ru 2 In. A. at p. 272 ; Yyav. 
Mayukha, Chap. IV. Sec. 8, pL 11 ; and MttAkshar^, Chap, I, Sec. 2* 
pi. 4. 







it to the case of a widow whoso husbaud’e family is extinct, have 
only followed the example oi TBIakantha, and in no wise departed 
from the general -rules of interpretation. The chief objection which 
could bo raised against the correctness of their view, would bo that 
the list of heirs given in the Mifc- and May. must be considered 
exhaustive. 

3. Before touching upon this latter point, it wilt be advisable to 
take into consideration some other circumstances which make ifr 
probable that the widow's own Sapinclaa inherit on failure of tho 
h u sband * s kinsm en. 

For though a woman by marriage loses her place in her father's 
family, and many of the rights and duties which her parents and her 
kinsmen in her Father's family possess over her, or have to fulfil 
towards her, are suspended, it appears that on extinction of the hu»* 
band's family these same rights and duties revive. Thus the right 
or duty of guardianship over a female is vested after marriage in 
the husband, his sous, and his Sapinday successively,(a) But if the 
husband’s family becomes extinct, it reverts to her parents and their 
kinsmen, not to the king, who takes the place of guardian only on 
failure of both families. {&) 

In a similar manner the duty of performing the last rites and 
funeral oblations for a widow falls first on the husband’s kinsmen, on 
failure of them on the widow's own relations, and lastly on the king.(c) 

(a) See above, In trod* to Bis. I. See, 10, on Maintenance, at pp, 231, 
246 bb. Where a person claims the custody of a female minor on tho 
ground that she is his wife, and such minor denies that she is so. Act 
IX. of 1861 docs not apply. The plaintiff must establish his right by 
a suit, Balmuhund v. JanH , I. L. R. 3 AIL 403, eee Act. XX. of 
1864s Sec. 31, and m to the representation of the minor in suits Mmwk~ 
chand v. Netthu PtwsiiQtum, Bom, H. C P. J. F. for 1878, p. 204 ; 
Jadinu Midji v. Ohaejim Raickmd, ILL. B. 5 Bom. 300. 

(c) Sea Yiramitrodaya, quoted in Chap. II. Bee. 6a, Q. 6, and Mifc. 
Ach&ru, f. 12, p, 1, L 6'—For it is declared u On failure of relations 
on both sides (the husband's and the parents'), the king becomes 
the supporter and master of a female/ 5 Bo X&ratla, Ft. H. Chap. 
XUI. 29. 

In O. S. 894 of 1870 in the High Court, Bombay, on its original 
fiklc, a widowed sister's maintenance was admitted by brothers as a 
charge on tho ancestral estate. 

(c) Dhurmasindhu TIL U ttar&rdha, f. 6, p. I, 1. 10;—- 

n (Tho persons authorised to perform tho funeral oblations) for a 
married female are, on failure of her son, the son of a rival wife ; on 
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tbo widow’s kin?men would, but for her marriage^, 
undoubtedlyhave the right to inherit her estate on account of their 
blood relationship* it seems not unreasonable to suppose that this 
right may revive on failure of the persons who barred it. 

[he objection which might be raised against this view* that the 
silence of the Mhakshara and of the Mayhkha regarding the rights of 
the widow s blood relations, is equivalent to a denial of these rights, 
cannot be sustained, since the lists of-heirs given in the two law books 
yru not exhaustive* For neither tho persons connected by spiritual 
ties with the widow, i.&, the husband's Ach&rya and pupil, nor the 
BrAhmatiical community in the case of a Brahman widow, nor the 
king in the case of other castes, ate mentioned us heirs, though their 
eventual rights to the inheritance would not be disputed by any 
Hindd lawyer* 

4, M therefore the right of the widow’s own blood relations revives 
on failure of the husband’s Sapijadas, it seems natural to allow them 
to succeed in the siiino order us they would have done before her 
marriage, and to place the mother first, nest the father, after him the 
brothers, and the rest ol tho Bap hulas according to tho nearness of 
their relationship, (a) (Bee MttaksharA Chap. II. free* 3, p. 5, note; 
Stokes, H. L. 1!. 443), 

In conformity with this principle, and according to the maxim 
that Sago bras inherit before the Bhinuagotra-Sapindas, (5) tho Ques¬ 
tions belonging to the following section have been arranged thus :—- 
1. Snpind&s in general* 

If. Sugotra~Sapiudas, a, mother ; Zv brother, &c, 

x III. Bh in nago tra- Sap inda s * 

B. SECTION, 7*—I, SAPINBAS m GENERAL. 

Q> 1. A daughter of a Paraded! Brahman and her 
husband,^ lived with him. The husband &ub$Gqnentjj^r ran 

fiiihire of him, her grandsons and great-grandsons in the male lino ; 
on failure of them, the husband; cm failure of him, the daughter; on 
failure offher, the daughter’s son ; on failure of him, the husband's 
brother; on failure of lum^tjie husband’s brother’s son ; on failure of 
him, tho daughter-in-law; on failure of her, the father; on failure of 
the father, the brother ; on failure of him, the brother's son, and the 
other (Sapiiulaa) who have been mentioned before.” 

(a) See Chap. IV, A. pp, 501 ss, * 

(b) See Introductory Remarks, Chap* IV* B, Section d, para. 4* p 
519. 








away, The father bad given some ornaments to his 


daughter. Afterwards both the father and his daughter 
died. There is neither the husband nor a son of the daugh¬ 
ter, and the question is, whether the separated rdlativesof 
her father should be considered her heirs, 

A .—The husband and his relatives are the heirs to the 
property of a woman who has neither a son nor a daughter. 
In the absence of the husband and his relatives, the womuids 
mother and father, or their relatives, are the heirs* TI 10 
father's relatives mentioned in the question are therefore 
the heirs of the deceased woman, 

K/tancleshj September 9th ^ 1851, 

Authorities,— (1) Hit. Ach&ra, f, 12 t p* 1 T L 4; (2)Mit. Vynv. f, 00, 
p. 2, l 16 ; (3) f, 61, p. 1, L 12; (4) Vyav* May. p. 140, L 1 (see 
Chap. II, Sec* 14 I. A . I, Q* 1, p. 404). 


Q . 2,—When there are two Sapincla 31 kinsmen (a) of a 
woman having equal relationship to her* how will they 
inherit the property ? 

A *—Each of them should receive an equal share* 

Dkarwar 3 184G, 

AuTKomTiEs.—Wyav, May, p. 140,1,1 (see Chap. II. Sec. 14 I. A. 
1, Q. 1, p* 463)* 

IL—Sagotea Safinbas, 
a*—THE MOTHER* 

Q . 1.—A woman died. Her parents applied for a certifi¬ 
cate of heirship. Her four separated nephews, of whom the 
eldest is the guardian of the three under age, preferred a si¬ 
milar application. Subsequently the parents suborned the 
eldest nephew. He now states that he cannot prove his 

(a) This word means tho relations of the some hlood, and la, in the 
legal phraseology of the Hindis, limited to those who can trace their 
descent to one common ancestor so far as the seventh degree, either 
through males or females* (S&strFs Rem.) 
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v _ig/ 

lvlptionship to the deceased, and that; he is a distant relation. 
He further admits that the deceased's father is her heir. Can 
this admission affect the rights of the minors under his 


i 


protection ? 

A .— ! The nephews are not heirs of the deceased. Of the 
parents who hare applied for recognition as the heirs of the 
deceased, the mother must be considered the first heir* The 
father will bo the heir only in the absence of the mother * 
There can be no objection to the withdrawal of tho claim 
advanced by the eldest nephew on behalf of himself and his 
youager brothers. He and tho parents may 3ia\re come to 
an understanding about the matter. 


Ahm&dnugrjur, April 11 tk, IS51. 


Authorities.—(X) Vyaw Hay. p, 159,1. 5'(«ae A nth. 3)j (2*) p f 140, 
h 1 (sea Chap. XI. See. 14 I. A, l t Q. 1, p ( 403); (3) Hit. Vyar, L 47, p. 
2 , 1 . 15 . 

[Kote<—T he kind of property in dispute is not stated.] 


XL IffiOTHER. 

Q. 1*—When there is no relation of a deceased woman on 
the side of her husband* who will be her lioir—her two ute¬ 
rine brothers or her sister's son ? 

A ,—The uterine brothers.— Poona, February 29th , 1848, 

AuTHomiEs.—(1) Vynw Hay, p, 159, l, 3; (2) p, 159, 1.5; (3) 
p. 140, 1. 1 (me Chap. IL Sec. 14 I, A- 1, Q. 1), 

Remarks . —In Humjntolam Bhaha v. Shonafam Shaha (n) (Bengal 
law), there is a case in which a deceased woman's brother was declared 
heir in. preference to her husband to property presented to her by the 
husband's paternal aunt's son. This would accord with Tyav. May. 
Chap. IV. Sec. 10, p. 13, 27, but not with the Mifc&ksharA, Chap. IX, 
See. 11, p. 2 , li. 

IL g,i—HALF-BB OTHER, 

Q> L—Can the step-brother of a deceased woman bo her 
heir ? 


(<o i. l, b. i m 






KITKEW. 





ifc^cH.pr.B*s-7n4,q.2 J 



A .—When there is no one of the family of the husband of 
the deceased woman, her parents will bo her heirs. If the 
parents are dead, any one belonging to the family of tho 
parents will be her heir. Tlio half-brother, therefore, is her 
legal li ei i\ —Dhar wa V } Sep tem her 2 on I, 18 5 L 
AuTUOLtii les.—( 1) Yyav. May, p. 159, L 3; (2) p, 140, 1. 7 ; 
(3 # ) p. 140, L l ($cc Chap. II- Sec, M I. A. 1, Q. 1, p. 403), 


Q, 2,—A woman died. Can a half-brother bo her heir ? 

A m —According to the MlUksharu and Dharmabdhi, when 
there are neither children nor husband of a woman, the 
Sapmda relations of her husband become her heirs. When 
there are no Sapinda relations, the wo maids father and 
his relations become heirs. If there are no relations of 
her husband, her half-brother will be her heir. 

Dh anoa r f SepU ni bef 2 3 rd, 185].' 

AuTiiOEmns.—(I) Yyav. May. p 150,1. 3 (stja A nth, 3); (2) p. 134, 

I. 4; (3*) Mit. Yyav. f. 61, p L 1 12 {see Gimp. JV. B. Bee. 6,1. 

Q. hv 520). __ 

IL d.—BROTH lER’S SON. 

Q t l.—Can the sons of a full brother of ado ceased woman 
bo her heir ? * 

ri.—Yes*— Ahmednuggur, June 7 th, 1853. 

AurHOpixms.—■( 1) Vyav. May. p. 159, 1, 3 5 (3) p> iGi), L 5; (0) 
p. HO, 1. I (w) Chap. It. See. 14 LA. 1, Q, h p, 463). 

Q t 2.— A. man granted a piece of land to his widowed 
daughter for her maintenance. The daughter afterwards 
died. There is none of her kiri, but there is a sou of her 
uterine brother. The question is, whether ho is the heir ? 

A ,—If thoro is none of tbo deceased woman's kin, her 
uterine brother’s sou is her heir. 

Ahmedabad, February 15 th, 1841 * 

Authorities,—{I) Vyav. May p, 1341, 4> («} P 14-0, ]. 1 (s&3 Chap. 

II. See* 14 I, A, 1, Q. 1, p. 463). 
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^ 5^6 HEIRS TO mmi ES (MARRilE), 

It o. —HALF-BROTHER’S SON, 


Q* 1.—A man died, and his moveable as well as immove¬ 
able property passed into the hand of his wife. She had no 
children. She had allowed her mother, half-brother, and 
elder sister to live with her. About four years afterwards* 
the widow died There was no member of the family of hor 
husband then living. Her property fell into the possession 
of her sister. Afterwards her mother, step-mother, and 
sister died. The sister's nephew and the son of the half- 
brother arc now alive. Which of these is the heir of the 
deceased woman ? 


A .—The nephew of the woman's sister fa) cannot inherit 
the property. .The son of the half-brother is entitled to it, 
Ahmmlahad, Mmj 31st, 1845. 

Authorities.— (I) Hit. Yyav. f. 5S T p, 2,11$; (2) Yyav. May. 
P- 140, L 1 (fa Chap, II. Sec. 14 1. A, 1, Q. J, p. 4GX), 


m /.—PATERNAL UNCLE. 

Q, 1,—A widow died, leaving two relatives* a RMchft (a 
woman's brother's or sister's son, and a man's sisteps sort), 
and her father's brother. The question is,; which of these is 
the heir ? 

A .—Her father's brother is the heir. 

Ahmudub&d, Febmartj 3 7th } 3858 . 

AuTaoipms.—(3) Vyaw May. p. m, l 4 ; (2) p. 140, l 1 (see 
Chap. IP Sec. 14 I. A. I, Q. 1, p. 46^). 

BtOLVRK.—-Bat only iF the term Rh&chft here means sister's-son, as 
a brother’s sou Is a nearer Sapinda than the father's brother. 


II. g .— THE PATERNAL UNCLE'S SON. 

Q* 1 * “—A wo m an o f tb o S(i d ra casfce. ha s n o oth er heir tb an 
a cousin. Her buy band is dead. Can the cousin be her 

(ai l his'roast apparently mean a son of another sister, nephew 
therefore of the deceased. 







SON. 

heir ? If there are three cousins can one of them who lias 
applied to be recognised as heir he considered her heir ? 

A .>—Alldhe three cousins have equal right to ho the heirs 
of tho wtjto&n, — Ah?nedfiug yiw, Janurtvy 3] st^ 1851. 

Actroaeties.—( l) ,Vyav. May. p. 159, L 3; (2) p t 159, L 5; (3) 
p, 140,1;4 (see Chap, IL'Sec, 14 I. A. I, Q- h P 463). 




BISTEIiS, AND MATEK UNCLE S $ 


III. —13 HIK ff AG OT fi A SaHVPAS THE DECEASED^ FAMILY. 

a*—THE SISTER*S SON, 

q j B „Can a man inherit the property from his' mother's 
deceased sister ? , 

A *—If there is no other heir, he can, 

B-karwar, January 2 6th^ 1850. 

Ai 7 Ttioim h r>:s —(1) Vyav. May. p 160,14 (see.Gjw-p. IV. B. Sec. G, 

III. b, Q.'l); (2*) p. 140,1. i (see Chap/IL Sec'14 X- A. I, Q. I, p-463). 

Remark.—A divided brother is preferreds Tiob witli stand in g the sis¬ 
ters son w&s acknowledged and recognised as the adopted son©f tho 
deceased brother, but without ceremonies of adoption (a). 

jf 

Q. 2.—A KminM woman 1ms died."- Her sister's son sur¬ 
vives. The deceased made, no gift in his favour. Can he 
be her lieir according to the Sastra - ? 

A .—It appears that tho property left by the deceased is 
her Strvdhaim, and that her sister’s son is entitled to it, even 
though there be no will loft to that effect. ' , 

Ahmednutjgur, February 22nd, 1847. 

Aut!10I«ties.~( 1) Vyav. May. v 180, h * (&« Chap. IV. B, Sec. 6, 

III. h. Q. 1); (2) p: 159, 1- 5 (see Chap. II. Sec. 14 I. A. I, Q. 1, 
p. 4G3) ; (3*) p. 159/1. 3. 

Ill, A—MATERNAL UNCLE’S SON. 

Q. 1.— A widow died without issue. Her mother's bro- . 
ther’s son has applied to he put in possession of her property. 

(a) BhaguoM-v. Kaid Shankar, I. L, R. 1 Bom. 641; 
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coasting of some land, &c. Thu deceased widow had 
obtained the property from her mother** brother, and there 
are no nearer relations of the deceased- Should the appli¬ 
cant, under these circumstances, be put in possession of the 
property ? 


A ,—There is no nearer relation of the deceased; the 
applicant, though of a different Gotra, is a Sapinda relation* 
He is therefore the legal heir of the deceased, 

Ahmedabad, June 30 th, 1851. 


Ai-rnoRiriKs,—(I) Yynv. May. p. 140, L 1 (see Chap, IL Sec. 14 
I. A, 1, Q, 1, p, 403) ;(2) p. 134, 1. 4 j (3) p. 140,1. 6. 


Ill- c,—THE SISTER'S DAUGHTER, 

Q, 1.—Is a sister's daughter tho heir to a deceased 
woman, there being no near relative f 
A *■—Yos*— D'hanvar, June 11th, 1853. 

Autjiouitv.—V yuv. May. p. 143,1. 1. 


Q . 2.—A man died, leaving two daughters. One of them 
died ; leaving a daughter. The other also died afterwards. 
The question is, whether tho daughter of the first deceased 
daughter can inherit the immoveable property of the 
deceased ? 

A , —T1 1 o danglitor who died last has left n o ehil<1 ren, lier 
sister's daughter cannot claim the right of inheritance. Tho 
order of heirs laid down in the Sastra does not mention a 
daughter of a s ister. That order states that, when there arc no 
near relatives to be found, the Guru and others become heirs, 
A Brahman 1 s property is sacred, and the Ruju or Govern¬ 
ment of any country is prohibited from taking it under any 
prefcenco whatever.— Surat, March 23rd, 1850, 

Auwjiobitibs.*—( 1) Mit Vyav. f 55, p, % l 1 (Colafe, Mit. IVM\ 
Sfakes, H, L. 11 42?) ; (2) I 59, p* 1,1. 9 ; (8) f 45, p. 2, L 8, 

Re&UTKS.—L The Silstii mistakes the ease for one regarding the 
succession to a man’s property. 

2, Per the correct answer sec tho preceding case. 







Q. 3.— Two brothers effected a partition of their landed 
property; afterwards 0110 of them died- The son of the 
deceased held his father’s share for some time, and died. 
His sister succeeded him, and after having remained for 
- some time in the possession of the share, died- The ques¬ 
tion is ; whether the daughter of the sister or the son of the 
sister-in-law of the father of the deceased is tho heir ? 

4—The uterine sister who inherited the property of tho 
uterine brother died. Tho rights of inheritance will now 
descend to the daughter of tho other sistcr- 
Suraty December 7 th } 1846. 

Authority.— Wyav. May. p, 140,1 1 (mi Chap. II. Sec, 14 I. A* 
1, Q- 11 p. 463. 

Q. 4,—Who will inherit from a deceased woman, her 
sister’s daughter or her sister’s son’s widow ? 

A. —The sister's Slaughter is entitled to inherit. It is to 
be remarked that whom there are two heirs* a daughter and 
a son, to Stridhana, the daughter has the priority of claim. 
Ahmedmiggur, August lSth } 1847. 

Authority.—V yav.. May. p. 140, L 1 (&ce Chap. II. Sec. 14 I, A. 1, 

Q. 1, p. 4m), 

Remark:.—T h$ prcForeneu of daughters to sons only takes place in 
cases where they inherit from their mother. The right of the de* 
ccrsccTe niece rests on her proximity. 





HEIRS A CO. TO CUSTOM OR SECTS, &C. 


[bk< 



CHAPTER V. 

CASES OF INHERITANCE DECIDED BY THE 
CUSTOMS OF CASTES OR SECTS, (a) 
SECTION L—HEIRS TO A GOSAVl 

I N TR O DV CTO RY R E MARKS, 

The Brfthmanical law, Mr. Ellis points out, (h) never obtained more 
than a qualified dominion in Southern India. Iti the Bombay Pre¬ 
sidency the collections of Mr. Rorraclaite and Mr. Steele show that 


(ft) An instance of the flexibility of customary law, while yet nr: em¬ 
bodied in decisions formally recorded, is to he found in the case of the 
Mails (Mogbroliya) at Surat. When questioned by the Judge they 
answered that a marriage might, amongst them, be dissolved at the 
desire of either husband or wife. Either ^omc practical inconveni¬ 
ence arose or the moral perceptions of the caste became more refined; 
a mooting of the caste was held, and it w as voted unanimously that 
divorce should not in future be allowed except for powerful reasons 
recognized by the caste panohayak This was communicated in 
answer to one of Mr. Borradaik/s inquiries, MSS, Bk. G., sheets 29, 
30, A recent change of custom was recognised, though it was not 
accessary to base the decision upon it, in Mwst. Radiy at v, Madhmv- 
jee PiMiaclMnd, 2 Borr. 740. According to the notion generally en¬ 
tertained by the Sftstris that customs, whero not plainly repugnant to 
the scriptures (Gant. Chap, XL para. 20 ; A past. TransL p. 15), may 
be regarded m resting on some lost Smriti (Ap. Tr, p. 47), the 
preference of conflicting iSmritis may be deter mined by usage. See 
Vi mm. Transl. p. 127 jColcb. Dig. quoted in the Utptti case, 11 Bom. 
H* C, It/at p, 267 ^ M. Muller, H. A. Sansk. L. p, 53. Maonaghten, 
H. L. p. 102, says tho custom of Niyoga and consequent legitimacy of 
the Kahctraja son is still preserved in Orissa. But besides its con¬ 
servative faculty custom has had to bo recognized where it plainly 
abolished the ancient law, as in the very ease of the Riyoga just 
mentioned [sea Mit. Chap, I. Sec. 3, p, 4), and the unequal partition 
prescribed or allowed by the Smritis but condemned by usage (*ee 
V tram« Tr. p, (i 1), Mitramisrn (Vlmrn. Tr. p, 107) places the authority 
of custom so high that he declares what is illegal in one generation 
may by usage alone be mad© legal and even obligatory in another. 


(b) 2 Sfcr. H. L. 3£° 





many caste usages have been preserved contrary to the rules of the 
Sror it is, designed gen orally or chiefly for the guidance and control 
of the Br&tmjanB. The tendency to adoption at the ceremonies and 
legal ideas of the higher castes by those of a lo wer order has already 
been noticed, (a) But many differences still subsist which make it 
hazardous to apply the rules of the Astras to the legal relations 
and transact ions of any but the higher castes in the spheres of 
status and of family law* of adoption and of inheritance. But few 
eases of this kind appear as the subjects of questions to the fetstris, 
because being regarded as matters of special .custom* such questions 
as arose were disposed of on the evidence given in each case. A 
collection of such oases might have been made from the records of 
the courts, but it would have been a work of considerable time ; and 
meanwhile a process of gradual assimilation has been going on 
which is on the wholes beneficial. The rules of the different religions 
orders based generally on a real or fancied analogy to those of Brah¬ 
man ascetics have frequently been submitted to the Sastrie, and a 
general idea of the law of inheritance prevailing amongst their mem¬ 
bers may bo gathered from the cases here collected. But in litigation 
concerning any mat ha or community it must be borne in mind that 
it is the customary law of the particular class or institution that 
must govern the decision, rather than general rules deduced from 

JSTilnkantdia, V. M, Chap. I, para. 13, points to many infringements of 
the scriptural law warranted by custom, and even goes so far as to 
maintain tlmt its approval may exempt harlotry from penance. The 
necessities of social existence have thus forced the Commentators by 
degrees from the position of immqtiinng submission to the letter of 
inspired precepts, and a sufficient authority can now be found within 
the Hindu law itself for a rational development of its principles in 
accordance with the improved moral consciousness of the castes (me 
Mathura Naikln v. Em NaiMu, I. L. R; 4 Bom. at pp, 561, 567, 570). 
The sole choice is net between a retention of every rug of usage 
which the community has outgrown, and the adoption of a wholly 
foreign system : the course is open of a gradual amelioration of the 
indigenous law in harmony with its fundamental notions, unci with 
the modified conception of these induced amongst the Hindis them- 
selves by the exigencies and the new standpoints of each stage of 
social progress. The customary and case law of England has boon 
formed under influences substantially the same as those just indicated, 
and a remarkable analogy may ho observed between the view of 
custom as dorived from lost Smritis md custom in England as 
Statute law worn out. 

(a) Above* pp. 9, lf££h 





HEIRS TO A GOSAVf, 


Lho practice of other orders or societies, (a) This is the necessary 
qualification to the some what broad statement of Mr, Colobrooko at 
2 Str. XL L. 181. (h) 


According to the statements made by the Gosavfs to Mr. J, War¬ 
den (see Steele’s Law of Caste, App. B. p. (14 if,), Lhc members of this 
order living in Western India consider themselves as Sunny fists, 
following the rules of Sankarilchftryn, and protend to obey the laws 
of Mann and other Dharmas&sijras. (e) Though it would therefore 
Soem that cases of inheritance to their property should be decided 
according to the rules of the Dharmasastra on the success ion to the 
property of a hermit, and though the answers to the following Ques¬ 
tions show this to have been; also the opinion of some of the Law 
Officers, {d) it nevertheless cannot be allowed that such a proceeding 
is in accordance with the general principles of the Bmdfi law. For, 
though on account of their retirement from the world, they are in a 
position analogous to that of the Saunyibis, tkoGos&vis cannot claim 
to be Satmyfisxs in the proper sense of the word. The order of the 
real Sanny&sfs is open, according to some authorities, to BrAhmans, 
Kshatriyasi and Y&isyas, according to others to Brahmans only. It 
may be entered at any time after the completion of the ceremony of 
investiture with the sacred girdle, (e) The Sanny&ai is bound to 


(ft) See the cases cited above, Infcrod. p. SOL 
(6) Sc| also the TJip&i case, 11 Bom. If, 0. E, 240, and the Naihm 
case, I L, R. 4 Bom. 545, 

(c) Different statements arc given by H. II. Wilson, Works, Ed. 
Rost, Vol. I. pp. 167— 169, and passim. 

{dj They arc considered as real Bannyasis also, Gimgapoortie v. 
Musst. Jennoc et al t 9 N. W. P. S. D. A. B. 212 } Sungrum Singh v, 
Dchre Dait si al t 10 ibid. 477 * 

(e) Nimayasindhu, Par, III, UttarArdha, f. 51, p. 2, L9?—An- 
giras—' A person who knows (the Vedas) may enter the order of 
the Samiyilsis, whether he be a Brahmachari, a Grihastlm or Vftmv 

prastha, whether ho bo sick, or suffering.. Vijnftnesvara 

(Mit Pray. f. 25 3 p. 1, l, 10) and the rest say that a Era liman alone 
has a right to enter on this (order of the Bannyasi), on account of 
this inspired text of J&b&la' BrAhiOans become Samiyffsts/ and 
because Mann says :•—* Having reported the sacred fires in his mind, 
the Brahman should leave his house and outer the order of the San- 
nyAsSs*’ And there is another verse to the same effect 11 It Is 
said that for Brahmans four orders arc ordained in the revealed texts, 
for Kshafcriyas three, for Vaisyas two, and for Sfidras one.’ But the 
members of the three (twice-born) classes have also a right (to enter 
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UcH. v,] 

keep the vow of chastity and to renounce all transaction of business* * 
The Gosavis on the contrary receive among their number S&dras (a) 
also and women, who have no right to become Sannyasia. They 
neglect the performance of the Samsklras or initiatory rites. Con¬ 
cubinage is allowed by their custom* and some marry* (b) Lastly, 
many arc engaged in trade and other worldly business* (c) 


It thus appears that it is Impossible to consider them Sara|$sfe 
in the sense of the HindCr law, and consequently to subject them to 
the laws of this order. It is equally impossible to place them under 
the laws of the Grihasthas or householders, as some $astns have 
done, since a very great number have no family tics and live in the 
Mat has as members of' coenobifcic fraternities -and others, though 
married, adopt pupils- Now* in all cases, where a section of the 
Hindft community places itself by its customs or opinions in opposi¬ 
tion to orthodox Hinduism ami its law, the HinM legislators allow 
disputes between its members to be judged according to its law or 
custom, (d) 

Thus the king is directed to uphold the customs of the castes, (a) 
of the Pftshandas, or heretical sects, and of the Naigama orthodox 
sects. (/) The custom to be followed in the case of particular instil 
furious is in general that of aucli institntiona as proved by testimony* 
The custom in order to bo recognized must apparently bo one not 
obviously bad or injurious to the institution to which it is attributed. 
fjee below. Sec. 1. On tho same principle of guarding the interests 
of the foundation it has been held that in the ease of a Trusteeship 
held in heritable shares by several families, though a father could 
relinquish bis right of management to bis son, the son could not 
join in an alteration in the constitution of the 'Trust Nor could a 
majority of the trustees bind a minority by am agreement to increase 
the number of trustees >{g) 


the order of Sannyasis), since it is declared in the Jvflrmapur&na r— 

* A Drfihmuu, a Kshatriya, ora Taisya should leave his house and 
enter the order of the Sanny&als,* 5 * 

(a) Steele, Law of Gas to, App* B, clause 24. 

( b) Steele, Law of Caste, App. Jh clauses 29 and 42. 

(c) Steele, Law of Caste, App. B> clause 14. 

(d) See Bhdu Ndndji v. Stwdrdbdi, 11 Bom. IT, G. It. 249. 

(n) Tyav. May, p. 7, 1- l; Borradaile 7 j Stokos, H. L, B. 15- 

(/) Tyav- May, p. 206, L 1; Bor,t% 176, 177 ^ Stokes, H. L. B- 141; 
Mit, Vyav. i\ 73, p. 1,1- 6, 

(g) Kitjipalfot A, Naraycw Nambudri v. AyikotlUatu 5. Nambudri> 
1* L. B. 5 Mad, 165. 
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Under these circumstances it would seem advisable to place the 
cases referring to the inheritance to (xos&via under the rules which, 
according to their statements to Mr. Warden, contain their law of 
custom* (a) Hence in some of the remarks on the following cases, 
instead of the author it lea from the Law Books being quoted in full, 
references have been given to the paragraphs of Mr. J, Warden’s lie- 
port, audio Steele's Law and Custom of the Hindoo Castes. 


The following statement however may be quoted as describing a 
custom which with slight local variations governs tho succession to 
Sannyftsds throughout the greater part of India. " It has been laid 
dawn by the late Sadder Dewamiy AdawUit that amongst the gene¬ 
ral tribe of fakirs called saniasis*.,*—aright at inheritance strictly 
so speaking to the property of a deceased guru or spiritual preceptor 
does nob exist; but the right of succession depends upon the nomina¬ 
tion of one amongst his disciples by the deceased guru in his own 
life time, which nomination is generally confirmed by the mahanls of 
the neighbourhood assembled together for the purpose of performing 
the funeral obsequies of the deceased* Where no nomination has 
been made the succession is elective, the mahants and the principal 
persons of the sect in the neighbourhood choosing from amongst 
the disciples of i ho deceased guru the one who may appear to be the 
moat qualified to bo his successor, installing him then and there on 
the occasion of performing tho funeral ceremonies of the late 
guru 7 f ( 6 ) 


In some instances the religious services performed by Gosavts or 
Vairfigls in charge of temples are rendered on the voluntary prin¬ 
ciple* The temple is the property of a caste or section of a caste* 
whose representatives control the expenditure of the funds, pay tho 
gum, and appropriate the surplus proceeds of the endowment and 
offerings for caste purposes* hi such coses the gum holds hie place 
for life and during good behaviour, but has not a property in his 
office or in the emoluments* His nomination of a chel& as his succes¬ 
sor has no special force, but Is generally respected by the caste if ho 


(V) Gain pa re also Niru'iijun Bharihm v. Padar&ih Bhrtrthec ct al, 
2L W* F, Kepts, of Seh Gas, 1864, Ft . I. p* 512* 

(A) Madko Das v, fCarnta Bas t I. L* It. I All. at p* 541 Sugan 
Chand v, Qopalgir, 4 1ST, W. P- R> 101* excludes a cheld who deserts 
his guru- On the subject of sacordotal privileges and superiority, 
see liMinasuwyfty Aiyan et al v* Veukaia Aclmri $t al , 9 M. I* A, 344; 
and Kashi Bashi RamUnga Swamm v- Ghtitmbernath Koomar Swamee t 

20 C. W* li 217, 









was himself hold in esteem, {a) As to the formal expression of the 
will of the casfco or its rep re sen fcatives in these and other eases re¬ 
ference may be made to Steele^ L. C, 124 ss. The inhabitants of a, 
village or of a quarter of a town sometimes erect a matha or temple 
—a practice often commemorated in inscriptions, [b) The position 
of the officiating worshipper or gwm in such cases varies according 
to the forms of his institution $ but he is generally removeable for 
misconduct, (o) 

SECTION I. 

I- To a Male GosavI, 
a *—THE DISCIPLE, 

Q. L— Cm ft disciple succeed to the property of a de¬ 
ceased Gos&vi ? 

A—A. disciple is the heir of a Goaftvi, and therefore can 
succeed as such.— Ahmednuggur, 1845, 

Authority not quoted. 

Eemabk.— Sm Steele, Law of Caste, App, B, para, 20, (d) 


Q. 2.™A Gesavi died. There is a disciple nominated by 
him. as his successor. Can he succeed him ? 

A—rThe GosSvfa and Vairagis should he regarded as 
Bannyiisi^ of the lowe$ castes, such as Sfidras and others. 

(a) His nomination Ik in other cases held bunding. See Stoele, L. 

G. 437. ^ 

(&) As for mstanCB the one described in I ml. Antiq, vol. X, p. 185 S 3 . 

(g) See Acharjl Lallu Romchor v. Rhagai Jetfm Lalji t Bom, H. G. 
P, J, 1?S2, p, 374. 

(d) Succession to ascetics is htaaed wholly on personal association, 
Khufjgender N. Ohmodhry v, Sharupglr Qghormaih, I. L, E. 4 Calc. 
513. An ascetic cannot alter feho sncesalon to an endowment, Molmnt 
Rumnndas v. AToJiunt Ashbwl Dass, 1. 0. W. K, 160. Tip cannot impose 
restrictions on his encceasor contrary to the custom* such as disposing 
cl the Mohantship by way of reversion, Greedhari Doss v, NuvdKissors 
Doss, 11 M. X. A, 405. The genera], rules of succession are given in 
the Smriti ChandriM, p. 122, 

The trustee of a religious endowment may not alienate or encumber 
it except under special circumstances, See Q. 4. Bern. 2. 








HEIfiS TO A GOSavI 


Q 

[BK,r,cn.v,0 l.i-.q$(^ 


The person who claims to be the heir in a disciple nominated 
by the deceased. His claim therefore should be recognized. 
Ahmedabad) Sept&mber 15 th $ 1853, 


AimiOBmBS.—(1) Yyav. May, p* 1^4, 1. 4; (2) p h 141, l 7. 

Risjtajiks— 1. The Giqru must nominate a chela as successor, and 
this must be confirmed by the mohants. (a) For the succession of a 
chela in the Sra,-vak sect, aee Bhufaru fc Rajmdra v. $66h Sagur et al.(b) 
For a joint succession of two cjsel&s, Gopaldas v. Pamodhar, (c) 

2, SM raa cannot become Saqny&eja in the sense in which the 
word Is used in the Dharniae&stras, $^0 Introductory Be murks. 

3- also Steele, Law’ of Caste, App. B, para, 20. 


Q. 3,—Is a disciple or a GumbMii of a Gos&vt his heir ? 

A ,—If the GnrubhM is separate tho disciple will bo tho 
heir. If he is united in interests, ho and the disciple will be 
the equal heirs. —Khan desk, July 3rd, J854. 

Authorities—(1) Vyaw May. p, 131, 1. 8; (2) p. 134, 1, 4. 

Remark, —See Steele, Law of Caste, App. B, para. 20 ■ Mahdo Bas 
V. KanUa Das. (d) 


Q* 4-—A Math a of a Gosftvi had always been in charge of 
disciples succeeding ope another. Should it remain with a 

disciple or a relation of the Gos&vl ? 

< 

A—-The SUsfcraa contain no provision regarding the matter. 
The custom of the sect should therefore be inquired 
into.— Poona, December 2lh/i, 1847. 

Authority.-—Y yav. May. p. 7,1.2 (see Chap. IX. Sec. 13, 0,p.402.) 

Bum ah kb .—The Matjha should pass into the possession of the disciple 
if he was nominated by his Guru. If no nomination had taken place, 
and there are several disciples, they nr tbe Dnsn&m&h will electa suc¬ 
cessor. See Steele, Law of Caste, App* 3 , paras. 18, 19, 20. 


(a) Ainumimd y. Aimer (tm, W. F- S. A. R. for 1852, p, 4U£. 

{h) 1 Bon\ R. 320. 

(c) l Bon-, R, 439. 

(&) L L. U. 1 All. m 








DISCIPLE. 




2* In Rajah Vurmah Valia, v, Ravi Vurmalt Mulha, (a) the Judicial 
Commit tea say:— <( They conceive that when, owing to the absence of 
documentary or other direct evidence of the nature of the foundation, 
and the lights, duties, and powers of the trustees, it becomes neces¬ 
sary to refer to usage, the custom to be proved musts be ono which 
regulates the particular institution/* Reference is made to the case 
above, Q. I, and approval given to Peacock 0* J/s dictum in that case, 
that 4t each raises mast be governed by the usage of the particular 
mo ban tee, ” The Uamemara Pagoda case ( b) also is referred to. 

11 The important principle.*,is to ascertain *. the special laws 

and usages governiug til© particular community. 8 * 

In Sayimaniha Tandara y, SeUappa Ohetii (c) the origin of mathas 
is discussed* and the duties and powers of the superior described in a 
way assigning to him in Madias a somewhat larger discretion than is 
recogn i zed elsewh ere - 

3 Beligioue endowments are generally inalienable, but they may 
be temporarily pledged tor repairs and other necessary purposes. 
See Pro8unno Kumari Dubya v. Qalah Oha&il Babu (d) ‘ Narat/an v. 
Chinktmmi (e); Ehus&Mand v. MahadevgiH (/)j Mohuut Rmm 8u- 
roop Dubs v. Ktuishec Jha (g ); Malhdr Sakhamm v. Udegir Guru [It) ; 
and the remarks in Qioidoji Baton v* JVamtin Rawa, {i} 


Q* 5,-1* A Gos&vl, having nominated two disciples* 
died* Both these disciples lived in the Matha of their Guru. 
The senior disciple nominated a disciple to succeed him* 
The junior disciple was af terwards confined In prison on a 
charge of murder* While in prison lie nominated a disciple, 
and passed to him a deed authorizing him to inherit his and 
his Guru's property. On the strength of this document, 
the disciple has hied a suit against the senior disciple, and 
the man nominated by him as his disciple* for the recovery 
of the property of his Guru. Is his claim admissible ? 


(a) L. B, 4 I, A. at p* 83. 

(£) L. E* 11. a. at p* 228, 

{ c) L L. B. 2 Mad, 175. 

Id) L. B* 2 I* A. 145, 151. 

G) I. L. R. 5 Earn. 393* 

(/) 12 Bom. H, C* R* 214. 

(ffj 20 C. W. R. 471. 

W Bom, H, C P. J. 18SB p . log. 
(i) Jb, p. 292, 






HEma TO A GOSAVi. [RK.T^H-T t s*l,lAQ 
2. What actions make a mao Patita ? 


3. What ceremonies should be performed on tha occasion 
of nominating a disciple ? 

A .— -I* As the man was confined in prison for murder, 
he must he considered a Patita. Ho 1ms forfeited his right 
of nominating a disci pie, and a disoiplo nominated by such a 
person cannot claim any property, 

2. A man becomes a Patita by the commission of the fol¬ 
lowing crimes (1) Stealing gold ; (2) Killing aBruLtman ; 
(3) Drinking intoxicating liquors; (4) Having criminal 
intercourse with the wife of one's teacher, one's sister, ; 
(5) Burning a house * (6) Killing a man by administering 
poison to him. There are some others besides those above 
enumerated. 

3. A person nominated a disciple must be one who is 
not married. The Guru gets him shaved and communicates 
to him certain sacred words. The followers of the sect to 
which the Guru belongs are informed of the intended nomi¬ 
nation, The Sastra is silent on this subject, but tlio custom 
requires those ceremonies, and a disciple, duly nominated 
with the customary ceremonies, becomes entitled to a share 
of his Guru's proport y.—Ahmedabad, June 2nd, 1845, 


Authorities*—( l) Mifc- Yyav, f, GO, p, 1, 1, 13 ; (2) t 60, p. 2,1. 1; 
(3) Vyav. Kay. p. 161, L 7, 

Remarks.— h The acts for which a OosiivE is oufceasfced arc ;— 
Kilting a cow, a brahman, a woman, a Guru, or a child, and sexual 
intercourse with other than Hindil women. See Steele, Law of Caste, 
Apyn B, para. 30. 

2. Regarding the ceremonies at the initiation of a Gosdvi, see also 
Steele, Law of Caste, para. 27. 

3. Importance seems to be attached by some of the sects to a 
written nomination of a chelft as successor to the gurusbip which, 
once delivered, they consider irrevocable except for conduct produc¬ 
ing spiritual incapacity* 

4. In GmcJharce Doss v. Nundhiseore Dose Mohunt, (a) the Judi- 
cial Committee say:—“ This seems to be clear, from all the evidence 


(«) 11 M. I. A. at p. 429. 





in this case, as far as it has been brought under their Lordships' 
attention,—that there cannot be two existing Mohants ; ‘that the 
office cannot bo held jointly; and that, therefore, if there was a double 
Ticca at all, it must have been a Ticca of the office in reversion after 
the existence of the incapacity of Ladles Dose to perform the duties* 
But the evidence upon that point, and the law adduced Upon the 
subject before their Lordships, fail entirely to satisfy their minds 
that any such species of investiture was according to the rules 
and customs of these MohanU, or that any such Mohantship can be 
given in reversion,” 

Qm 6,™A GoMvl had two disciples* one as born by a 
kept woman* and the other was presented to him by another 
Gosavii The GosAvi* at his death, left no directions pro dd¬ 
ing for his succession* and the question is who should suc¬ 
ceed Mm ? 

A *— A virtuous disciple she aid succeed* The son of a 
kept Woman cannot* A virtuous disciple means a disciple 
who is hospitable and civil to those who visit his dwelling* 

Ahmednuggu?-} October 20 ilt > 1859 . 

AuTiioumEs.—Vyav. Kay, p, \42, 1. 4 and 8, 

Remark.— 'This answer would be right in the case of a real Sunny& sl. 
According to the custom of the Go&JLvis, however, to whose case also the 
authorities above quoted refer, natural sons may become disciples ? and 
inherit as such from thoir fathers. See Steele, Law of Caste, Appx, B. 
paras, 29 and 20, See also N&r&yanbliarti v. Irtwinghliwrti ei al } (a) 
which excludes the offspring of an adulterous connexion, 

2* The purchase of a diel& is iti some cases recognized. See Coleb. 
Dig. Bk, V* Chap. IT. Sec. 10, note. This* Colebrook© says, is not 
to bo regarded as adoption but as resting on the special custom of 
the caste. See 2 Str, H, L. 133. 


Q, 7.—Two persons claim to be heirs of a Gos&vl of the 
M&ratha caste. The one is a u €fcaruhhfifr JJ ora disciple of the 
same preceptor. The other is a son of a kept woman of the 
deceased* but adopted by him as his disciple by the ceremony 
of tonsure (Mundana), Which of these is the proper heir? 


(a) I. L. E, 2 Bom. 140. 









A *—Bo ill appear to be the heirs, but the one adopted as 
disciple seems to be the nearer of the two. 


Rut nag her it/, November 8ih } 1845. 

Author tty not quoted* 

Remarks .—See Steele, Law of Caste, Appx. B, parti. 29, 

2 h The alleged disoipie or slushya of a deceased Goa&£§| who 8 n ed 
another alleged shisbya in possession of tho matIm arid estate for a 
declaration of his own superior title must* it was held, pay the fee 
proper for a suit for possession, the real purpose of the suit being 
to obtain the property* (») 

Q. 8.-^~A Matha of a Gosavl was held from disciple to 
disciple. This being the case, a disciple married, and broke 
through the custom of the Hatha. Can this breach of the 
custom be held a bar to his right of inheritance ? 

A,—A disciple, who conforms himsolf to the custom of the 
Math a, and no other, can succeed, 

Ahmednuggur, August 14 ih t 1854. 

Autkoiuty.—V yav. Mrty. p. 142, L 2, 

Remarks.—T he authority given by the SlJstiS refer. 1 ? only to a real 
Saimyusi, though the answer itself appears to be correct. 

2. Both in the Dekkan and elsewhere the Goaftvis in soma eases 
marry and still are eligible to mali&ntship in succession to deceased 
mahnnts* u The exception made (by Mr* Warden) mast be extended 
to other ptacos than the Dekhan also. It has been proved that the 
Bh&rti sect of GosavU in (Ahmedabad) the locality whence this 
appeal comes, very generally marry ,**.*. and there is one if not two 
instances of a married member of the Bh&rti sect being a mahant of 
a math.” 

14 The plaintiff having proved his succession as mnhant ,***... 

we think that the burden of proving that the plaintiff’s subsequent 
marriage worked a forfeiture of his office and its appendant property 
and rights lay upon the defendants* 1 ^ A) 

(a) Oawpatgir v, Qanpahjir, I. L* 11, 9 Bom. 230* 

(b) Sir M, Westropp. G* J., in GominSitmjbharti (Plaintiff in both 
cases) versus Gomin RambJtaHi (Defendant in K. A, No, 11 of 1830), 
and Gosain lehmrbharli (Defendant in R* A. Ho. 12 of 1880), 1. L. 
R* 5 Bom, at p. 684* 






FEMALE DISCIPLE, 






& 9.—If a Gqmwi hag got himself married, is he sdill to 
be considered a Gosavi ? Can ho claim the right of inherit- 
iog from his Guru ? A deceased Gosavi had left two dis- 
triples;—one of them m suffering from a disease, and the other 
died leaving a disciple nominated by him. To whom will 
the right of inheritance belong ? to the man afflicted with 
disease, or to the disciple of a disciple ? 

A .—The question of the legality or propriety of the mar- 
riago of a Gosavi should bo disposed of by tho lung iu 
accordance with the usage of the sect. When a disciple is 
suffering from such diseases as black leprosy and others, 
and when he is in such a condition that ho cannot be admit¬ 
ted into the sect, he cannot claim the right of inheritance. 
According to the custom of the sect, the disciple of a disci¬ 
ple will be the proper person to inherit the property of the 
i^eased.—AAi^nu^r, October 26111, 1850, 

Au|u deity.— Vyav. May, p, M2, h 2 and 8, 

RrnAUKS Regarding the permissibility of the marriage, see 
the preceding case. 

2, Regarding the right of the disciple's disciple to inherit Iron his 
Gum's Guru, see Steele, Law of Caste, App. R, para. 20. 


I, 5.—FEMALE DISCIPLE. 

Q* 1 .—A Gosnvl who had no heir, nominated a woman ns 
his disciple. Can she be the heir after his death ? 

A .—According to the Sfistiras she cannot he the heir of 
the deceased,— Niarwar, October 2nd , 1848, 

A™ioacxy*—Yyav. May. p. 142, h 4. 

Ri;haiiks.—1. Jjfemale disciples are received by the Gosftyis, and as 
it would seura, they also inherit their Guru's property. See Steele. 
Law of Caste, App. R, paras. 21 and 20. 

2. In the Reports of Selected Cases, Sudder Dewani Adawlut, 
Horth-Western Provinces, Yoh II. p, 235, it is ruled, that a female 
disciple does not inherit, sines, according to the Hindu Law, only 
males can take the property of their Gum. 


71 n 



HEIBS TO A GOSAvt* 

L r.—DISCIPLE'S DISCIPLES. 

Q * 1.—A Goskvt died. There is a disciple of his disciple, 
and some grand-disciples of the grand-disciple of his Gum. 
The question is which of the so will be the heirs of the 
deceased ? 

A .—The grand-disciple is the heir. If, however, the 
deceased and the other disciples were united in interests, all 
would ho entitled to an equal share of the inheritance* 
Khandesht January 26th } 1854. 

Authority.— Vyav. May. p* 134, L 4* 

Remark *—See Steele, Law of Caste, App* B- para. 20. 

Q. 2.—Should a man apply for the property belonging to 
his GilriYs Guru, can he have it ? 

A ,—No.— Dharwar, 184G. 

Authority not quoted. 

Remark,— See the answer and remark to the preceding case, 

L d .—THE FELLOW-DISOIPLK 

Q . 1.—-A Gosavl died. His GurubhM is alive. Should 
the property of the Gosavi be considered heirless ? 

A *—Tlie GurubhM is the heir of the Gosavi. 

Tanna } March 25th, 1850, 

Authority.— Yyav* May* p. 142, 1. 4. 

Remark*—T he authority refers to a real Sannyilst. 

Q , 2,—A KinpMtA Gos&vt had two disciples. They 
both died, one after the other. A disciple of the first 
deceased has applied to be recognized as heir of the one who 
died afterwards. Is he the heir ? 

A ,—When a man in the order of “ Y&naprastb#* dies, 
his Guru and others can inherit his property. When a man 
dies in the order of Sannyasis his disciples become his 
heirs- When a man dies in the order of Brahmacbari, his 
Dharma~B kaiis or fellow-students can inherit his property. 










From this, it appears that a disciple, nominated according 
to the c ns tom of the caste by the one who died first, can 
inherit the property of his Guru's brother who died after¬ 
wards .—-Kkandvshj August 2Hrd, 1850* 

Authority, —Vyav, May, p. 142, 1, 4. 

Hema&k,—T he authority and answer apply to the case of a real 
Saimyasi, 

Q, 3.—Can a Gumbh&ft of a Guru of a deceased Gos&vi 
be his heir f 

A, —No one can bo the heir of a deceased Gosayi except 
his Guru disciple or Gurubhafi, 

Ahmednuggurj November 4th y 1846, 

Authority not quoted. 


Q. 4,—A Gosavi had two disciples. One of them no¬ 
minated a disciple, the other had none, Tho latter died, 
Gan his property he claimed by the disciple of the former ? 

A.—The S&stra does not recognize the heirship of a per¬ 
son situated as above mentioned. He cannot therefore be 
considered an heir of the deceased, 

Poona, November 30 lh t 1853, 

Authority not quoted* 


I, e*—THE GURU'S FELLOW-DISCIPLE, 

Q. L—A Gosavl has died. Will the Gurubhaft of his Guru 

bo his heir ? 

/ 

A.—The S&stra allows e man to acquire knowledge from 
a person of a lower caste than himself. By the custom of 
the coupiry* a Guru and a disciple stand in the same relation 
to each other as a father and a son, and they become heirs 
of each other* The Slbtra permits a disciple to inherit from 
his Guru, and a Guru can in like manner inherit from 
his disciple, who dies without issue. It is nowhere men¬ 
tioned in the SSstra that in the absence of a Guru his brother 








may siioceetlj but as a Guru in the caste of Gos&vis takes 
tho place of a father in a family, a Gurnbh&u may, in the 
absence of a disciple, brother, or brother's disciple, b© consi¬ 
dered an heir*— Sadr Adalat 7 March 5th , 1853* 

Authority,—V iramit, f. 209, p. 2,1, 9, 

Remarks.—* 1. Hie auswe^wronld apply to a real Sanny&sf. 

2. The decision of the question depends upon the custom of the 
caste and class. 

IL—HEIRS TO A GHARBART, OR 
HARRIED GQSAVL 

Q. 1.—A G'osivi kept a woman. She gave birth to a son* 
The Gosavi then married another woman* Ho after wards 
died. Which of those three survivors should be declared Ms 
heir? and how far would the fact of the deceased being ori¬ 
ginally a Brahman, Kshatriya, or a Yaisya before he entered 
the order of Qbs&vi, affect tho rights of heirs ? 

A, —A good disciple becomes tho heir of a Gosavi as a 
general rule. But if he were of tho Sfldra caste and his wife 
childless, t-lio son of his mistress would, according to the 
custom of the Sddras, be his heir, the wife being entitled to 
a maintenance only. If the deceased originally belonged to 
cither of the other three castes, via. Brahman, Kskatriya, or 
Vaisya? his good disciple should be considered his heir, 
Ahmcdnuggur, April 14*/*, 1857, 

Authorities.—( 1) Mb. Vyav. 1 55 s p- 1,1. 11; (2) f, i>9, p. 1, L 13, 

R rmaii ks ,“1, T h e S&a tri*& ana w er a pplies to a Gr i has fcha or h ou a e - 
holder only, 

2, If the customs of Gharhftri Gos&vls are the same as those of 
Gosftvis proper* as would seem to be the caso according to Steele, 
Law of Caste, App. B- para. 42, the illegitimate eon will be the heir. 
See Sleek, ibUl. para. 29, (a) 

Q ,, 2,—A Hatha of a Gosavi was hold from disciplo to 
disciple. A Gosavi who came into possession of it kept a 
womans by whom lio had a son. Afterwards ho married and 

(a) This cast) illustrates the remarks made above. In troth p. Bb } 86. 









became a r< GHwrbftri.” He subsequently acquired some pro¬ 
perty and died. The question is, whether tlie son of the kept 
woman or his widow is the heir ? 


A .—If the G-ossWi belongs to the SAdra caste the son of 
his kept woman will he his heir. If the Gosfcvi belongs to 
either of the three superior castes, namely. Brahman, Ksliat- 
I’tya, and Vaiaya, his widow will ho his heir. The son in 
this case may claim maintenance, not as a matter of right; 
but grace.—Tanna, March 15 th, 1856. 

Authorities.—( 1) Mit, Yyav. f. 55, p. 1, 1, 11. (2) f. 55, p. 2 , l 1. 

Bkjialik. —See the preceding case. 


Q.. 3. A deceasod Goskvi has left a wife and a disciple. 
Which of these is the heir ? 

A. —Th® wifo will bo the heir. The disciple cannot suc¬ 
ceed, but if the custom of the sect requires that the disciple 
should succeed, he may he allowed to do so. The wife in 
that case will bo entitled to maintenance only, 

Khandmh, November 30 th, IS59. 

Remark, Regarding the G-barhflri, or married Gosarl, see Steele, 
Law of. Caste, App. B, paras, G and 42 ft. 


Q. 4.—A Gosavi, either of the sect of the Puri, Gin, or 
Bh lira tlii, acquired a Yatan like that of a Pa til or Kulka- 
rani. Can it descend to his or his wife’s disciple ? 

A. Among the Gosavls of the above-rientioiied sects, a 
disciple is as good an heir as a son among other people. 
If a disciple was not nominated by the male Gosavi, his wife 
may nominate one to succeed to her estate in the same 
manner as a widow among other classes is allowed to adopt a 
eon. No objection seems to exist to such a proceeding. 

Jvhandesh, October 21.si, 1848. 

Authority.— Vyav. May. p. 142, 1, 4. 


Q,. 5.—Tho parents (of the Kunabi caste) offered their son 
of the age ol three months to a Gharbari Gosavi (married 






heirs to a female gqsAvI- 



Grosavl}. Before tlio child was initiated in the rites of the 
sect, the Grosavi died. His wife, however; called the mem¬ 
bers oilier sect, and"presented a turban to the child, and 
placed him on the seat of the deceased. The nephew of tlio 
deceased taught him certain incantations and shaved his 
head. Is this not sufficient to entitle him to a certificate of 
lioirship of the deceased ? 

A.—If the deceased Gosavf J s wife mid nephew have done 
all that was required to qualify a successor to a Gosa vi ac- 
cording to the .customs and rules of the sect, tlio certificate 
applied for may he given to him. Among the VArmpras- 
th&s, BrahmachhriSj and Sannyasls ol the ten different 
tenets, the succession takes place by disciples. The Gosavis 
^and Yairagia follow the same tenets, and should bo treated 
accordingly ‘—Ahmednuggttr^ March 28 tk f 1849* 


AuTHOBnv*—Yyay. Hay. p. 142, L 2 and 8. 


in.—HEIRS TO A GO savin!., Oil FEMALE. 

GO S AVI. 

Q. 1.—A female- GosSvi died. Which of the following- 
will bo her heir:—Her Guru, namely the preceptor, or the 
emo who initiated her into the doctrine and practices of the 
sect; lier Guru's son; her husband’s disciple; her second 
or “P4|” husband’s disciple; hor Gnrubhap, or the one 
who belongs to the samo fraternity to which her Guru 
belongs ? 

A—According bo the custom of the sect of Gosnvis, a 
well-behaved disciple will be the heir of the deceased. 
If she has made a gift of her property to her Guru, he can 
take it. If there is neither of these with the necessary quali¬ 
fications, the disciple of her second husband must be pre¬ 
ferred to her Guru.— Ahmedmggm, February 24 ih, 184/. 

AuTiioitmes. —(I) Mit. Yyay. f. 59, p. 1, 1- 13; (-) Vyav. May. 
p. 142,1, 8. 

Rkmaeik. — St cole, Law of Caste, App. B, paras. 21 and 20. 




Q. 2*—Can a woman of the Gosavi secfc^ who Is under the 
vow of celibacy, nominate a disciple ? And cau her pre¬ 
ceptor ox Guru be her heir t 


A *—A virtuous woman of the sect can nominate a dis¬ 
ci pie, and if a disciple is virtuous ho can succeed as heir. 
The Guru may take such property as may have been duly 
transferred to him, but in the absence of a properly qualified 
disciple, the property will go to the Sirkar* 

AhmedmigguTj August 22nd, 1847. 

Authority,—V yaw May. p. 142, [. 4 and 8. 

Remark .—See Steele, Law of Caste, App. B, paras. 21 and 38* 


SECTION 2.—HEIRS TO A JANGAMA. 

Ietroductoey Remark* 

The Jangamas are the priests of the Lingftyata sect, who pretend 
to have renounced tho world, like the Sarmyftsis. But the laws 
referring to the latter cannot bo applied to them for the same reasons 
aa in the case of the Gos&vls. For an account of then- doctrine and 
history, rob H. II. Wilson, Works, Ed. Rost, V oh I., pp. 218“280; 
and of their customs Steele, Law of Caste, p. lOo If. 

Q t '!. — A Brahmaoh&rl Jangama, holding tho hereditary 
office of Fatt&dhik&ri died. The question is whether tho 
successor to the office should bo a Rrahmaclmri (unmarried) 
or a married Jan gam a ? 

2. A man alleges that the office was conferred upon him 
by tho deceased. The question is, whether his eligibility to 
tho office will be effected by tho performance or omission of 
the ceremony called the Jangaraa-IMksha (a)* 

3. Tho head Math a is presided over by a Brail mac hart 
Jan gam a, and there is an inferior Matha, which is also pre¬ 
sided over by persons of tho same class. The Bralimachari 
of the inferior Matha died* and has left no disciple. Can 
the Br&hmachAr! of the head Matha succeed to tho inferior 
Matha ? 


(a) Diksha ~ Initiation. 
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1* A man cannot succeed to a Pattadhiktirisliip^, 
unless he is his Pharma-brother, or foliow-sfcudent lining m 
the same dwelling. He must farther be a Brahmaekft n 
living in a eoliege, and a Vira-Saiva, who is the most pious 
of the seven classes of the Saivas or the worshippers of 
Siva* A married man, although lie is a fellow-student, 
can not be an heir of a Pattadhikari* 

2, The answer to the second question is, that if it be 
proved that the man who claims to bo an heir of the deceased 
is possessed of all tho qualifications above-mentioned, and 
the PafctadhikarS ou his death-bed conferred the office upon 
him with the ceremony called the ff Triordhu-DikshiV his 
claim should be admitted* 

3, The answer to the third question is, that if the Pat- 
tadhikari of the head Matha possesses all the qualifications, 
and if he has a right derived from loug established custom, 
ho may be allowed to succeed. 

Sholapoar , December 3rd, 1856* 

Authority.—M ifc* Yyav. f. 59, p, 1,1. 13. 

Remarks,—A ccording to Steele, Law of Caste, p* 1/15* the head of 
the Matba(Patfcftdhikkri) appoints his successor, or the disciples elect 
a new Pat tadhikari with the sanction of the caste, Zamkulurs or Go¬ 
vernment. 

In some Mat has the Jangamas are married* Ibid* p. 106* 

There is a good account of the usual origin of a Matha in Samman^ 
ika Panda?a. v. Sella^pa ChetU {a) referred to above. 

SECTION 3,—HEIRS TO A JATI. 

Introductory Remark* 

Tho Jainas are divided into Yafis or Jafcis, religious devotees, and 
, {SrAvakaft, lay-brethren. As the Jsdnm deny tho authority of tho Ve¬ 
das, they belong to the Pdshundus, heretics, and their devotees, eon- 
sequent ly, are not subject to the laws of the £»jmy&sta* Regarding 
tho history and doctrine a of the Jainas, see H. II* TV ilson, Works, 
Bd* R. Rost, Vok I. pp. 276—369 ; and regarding the practices of tho 
Yatis, ibid. p* 317 ff. For rules and customs us tu the succession 
to Gurus, see Steele, Law of Caste, p* 103. 



A. — 


(a) I* L* R. 2 Mad. 175. 








MgClPljE* 






Q, L—(1) A Jafei died leaving two disfeiples. They may 
iuivo effected a partition.of the property of their Guru or left 
it undividedj Afterwards the senior disciple died, leaving a 
disciple. The questions are, whether this disciple can claim 
a moiety of the' property of bis grand|Guru ? or whether it 
■ go to the brother-disci pie of tho last deceased ? 

(2) A Jafci first became a disciple of otio Gum, and after¬ 
wards of another by the ceremony called u Sipuj/* and as¬ 
sumed tho name of IJ&tta. Subsequently he called himself by 
a name in which his first and the second name were com¬ 
pounded,' Is the Jati to be considered a disciple of tho first 
Guru ? and can he inherit from his Guru in preference to 
his brother-disciple ? 

A, —i(l) The Hdstra declares that tho best disciple is the 
heir of his Guru, The two disciples, having effected a parti* 
tion of their GLinds property, became separate. Afterwards 
one of thorn died. His disciple therefore is tho legal heir- If 
the Guru’s property had not been divided, yet tho right to 
an equal share of it on tho part of each of tho two disciples 
is inherent, and the disciple of tho deceased should bo 
allowed to take whatever share belonged to his Guru, 

(2) The Jatij who became a disciple, first of one and thou 
of another Guru by the ceremony called u Sipujd cannot be 
considered to have deserted his first Guru, He still calls 
himself by the name which his first Guru gave him. 
He cannot therefore be considered to have forfeited his 
right of inheritance,— S%irat > September 29th> 1849. 


Aimioiim:.—Mifc. Vjav. f, h9, p. 1,1.13, 


Q, 2.—A Guru of tho Sritraka sect has applied for a 
certificate declaring him to be the heir of a disciple of Ills 
Guru-Bhafl. The applicant has kept a woman, ' Is his 
right to inherit from the deceased affected by this circum¬ 
stance ? 

A .—A Guru is like a Saimyusu and fornication on hi3 
part h contrary to the Sastra and the usages of-the Jaina 
72 ii 



HEIRS TD A NANAK 

sect. A Guru addicted to such a vice forfeits his right of 
inheritance,— Surat, October 28^ 1850. 

ActHOBimBs.—£1) Mit. Vyav. f. 59, p, 1, L 13; (S) Yoga Chandrika. 

SECTION 4*—HEIRS TO A NANAK SHAHL 

Q* 1.—*A man of the N&nak Sh&hl sect died- There are 
his Grura-Sishyas and Gum-BhiAa. WhIJi of these should 
be coosidored his heir 7 

A,—“The sect founded by NiVtmk She hi is not recognised 
by the Sftsfcra, It has recently come into existence. The 
persons of that soot are Sddras, whose property cannot be 
inherited either by their Gurus or Si shy as, and others 
connected merely by the similarity of their tenets. The 
property should bo taken possession of by the Sirkar. 

Poona, July 4th) 1851 * 

AurnoiuTY,—Vyav. May. p. 142, L 2, 

Remarks.—R egarding the tenets and history of the N&nak 
Shflhts, see LL H. Wilson, "Works, Ed. H. Rost, Vol. I. p. 267 as. 

2, The $nsfcri seems to intend that the Ntltiak Sh&lu, being Sftdr&s, 
cannot be placed under the rules regarding the inheritance to a San- 
nyi&sh Rut it by no means follows that for this reason the property 
is to be considered heirless. According to what has been said in the 
Introductory Remark to Chap. V. Sec. 1, the case ought to be 
decided according to the custom of the sect. 


SECTION 5.—MANBHAU. 

Q. 1.—There are two sects of ManbWis. The indivi¬ 
duals of the one lead a life of celibacy, and the individuals of 
the other marry. Among the former, are preceptors and 
disciples the heirs of each other; and among the latter, are 
sons and other relations the heirs ? 

A,—There is no provision in the Sastra regarding the 
soot, and the question therefore must be decided according 
to the customs of the sect. 

Ahmednuggur > October 27 th* 1848 . 


SHARI, 


§L 
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<2, 2.—Can a disciple of the "Mater* caste be tlio heir of 
a M&nbMvmi (a woman who had embraced the tenets of 
Maubhau) ? 

A .—If the man of the Main caste was made a disciple ac¬ 
cording to the custom of the sect, he can bo the heir. 

Kh atidesh , Oct a h e- r 11 th, 1S 52, 


Q . 3.—A ** Guru Batina 5 * of a man of the Manbliaii sect 
died. He claims her property. Can it be given to him even 
if the Guru is said to be living in another country ? 

A ,—There is nothing in the S&stras regarding the sect. 
Their custom s, there for e, whatever they may be* should be 
respected,— A.hmechmggar f October IQih, 1850. 

Q. 4 ,—A woman had two sons, named Saybowa and Sukim- 
deva. The woman ? though originally a Sudra, adopted a 
Maabhail for her Guru, Her younger son Sukhadeva also 
chose the same Gam, so that according to the custom of the 
sect* the mother and the son became Gurubh&ft and Guru- 
baldna (brother and sister) of each other, Saybowa had 
selected a different Guru. The mother, after hor initiation 
into the sect, built a house. Subsequently she and her son 
Sukhadeva died. The latter has left a disciple, Ry the 
custom of the Manbhfiil sect a Gurubhau becomes heir. 
The question therefore is, whether the disciple of Sukhadeva, 
who was the GurubhM of his mother^ or the son of Say¬ 
bowa, should inherit it ? 

A ,—According to the S&stra, the son or the grandson is 
the heir to the property of his mother. 

Khandesh, February 10 ih f 1851 . 

Authority not quoted. 

SECTION 6.^HEIRS TO A YAIRAGL 
Introductory Remarks, 

Regarding the history and tenets of the Vair&gia, seeH.H. Wilson, 
Works, Ed. R. Rost, Vol. I. p. 184 ff. 






Regarding their customs see also, Steele, Low of Caste, pp. 102, 433 
as. Vairagfs so-called are sometime* Found m occupation of tempi Os, as 
amongst the Shenvi Br&hmaits in Bombay, They in some canes hold 
the temple property after the manner of true mahaufcs, and appoint 
ehelfts, subject to approval by the paneh or committee of the Vairftgts 
of the other temples in the island. In other cases the property is 
hold by trustees for the temple, and the quasi-mtihante* appointment 
oi a successor is little or noth! ng more than a rocommendation of him, 
as worshipper to the trustees in whom as representatives of the caste, 
owners of the temple, the right of nomination is really vested. The 
practice varies as to the direct ownership of tho endowment, as to its 
managen^nb, to the removoabloiiess of the worshipper, and tho he¬ 
reditary descent of his olQce bo fihelfts whether rioimunted or not, and 
lias seldom acquired in any institution the consistency and perma¬ 
nence requisite to a custom to be recognized by Courts of law. 

The Taarftgis are Yaislmava mendicants, following either the 
doctrines of Rftmanauda or of Bfimb&dUjya, Kabir, DM6, and other 
teachers. They receive j§6dras and women into their comm unity, and 
for this reason they can neither be considered real Sanny&sig, nor be 
subjected to tho laws of the XJh&rmaS&s&rfq Ifc would however seem 
that tho married Bhatj Vniragis, mentioned by JVJT, Steele, form an 
exception, and are simply Grihasthas or householders, 

SECTION C (!)—HEIRS TO A VAIRAGI (a)- 
Q., 1,—Who is the heir of a deceased Vairdgi ? 

If the deceased has left any property, his disciple, 
and if there is no disciple, one of his sect will he tlie heir. 
A Vairagij however, can give away hie property to any one 
he chooses*— 8umi, August 1 st f 1845# 

Authority not quoted. 


(a) A disciple who leaves hm Gum without permission and goes 
away, roamfesting an intention to be permanently absent, is nob en¬ 
titled to a share in the succession, Sooguih Ckuntl ei al v. Qopal Oir et 
al, 4 1ST. W- P- R. 301. This occurs not unfreqiiently, as the chelSs 
go about to seek a better settlement. They cannot again become 
ehehU in the proper sense, but they sometimes attach thomsedves 
to mahants or quasi-fmahants as assistants! and get nominated or 
elected as successors. 






THE DISCIPLE 



* 



Rem4&.—1 8e& Steele, Law of Caste, p* 109, 1st Edn.; p. 103, 

2 aid Edrt. 

2, A Vahugi may retain his property- (a) 


Q. 2*—Can a disciple of a Vainlgi be his heir? 

A . The Sastiu takes cognizance of the succession by a 
disciple of a >Satiuyusij but nob of a Vairftgi* The custom, 
therefore, should be the rule in the case of the latter sect, 
Poona, December 2 6 th } 1854. 

Authority not quoted. 


<3, 3.—One 13hngv4ndua performed the funeral rites of 
the deceased Atm&r&rn B;\va Yairugi. The heads of the 
YairRgl sect called the "Muhauts/' who had come on the 
occasion, recognized Blmgrundas as the successor of the 
deceased* Should he or the sister of the deceased be consi¬ 
dered the heir ? 

A*—According to the usages of the sect, Bhagvandas is 
the heir, by reason of his being a properly qualified disciple. 
The sister, though a Sapindb relation, is not the heir. 

AhmednugguTj November 1 si, 1847 . 

Authority not quoted. 

Re.makk.—8og Mu hunt Sheoprokash Boss y- Mohunb Joyrctm Doss* (&) 


Q . 4.—There were two half-brothers of the Vair&gi sect. 
One of them held a certain estate. On his death jhis son 
succeeded. On the death of the son, the other brother came 
into possession. On his death, his son-in-law succeeded and 
remained in possession for about 16 years* H© performed 
the funeral rites of his father-in-law. The brother who first 
succeeded to the estate left a daughter* She has applied for 
a certificate of heirship. Can her claim be admitted ? 

A,“According to the usages of the Yairugi and the Gosuyi 
sects, a virtuous disciple has a better title to succeed than a 
SapimIa JJ relation. The disciple who performed the funeral 


[a) JagannatJi Pal % Bidyanmd, 1 Reng, L, It. A. U. 114, 
(4 5 C, W. R. 57, Mis- A. 











rites of the deceased will therefore inherit, if he ho a virtu¬ 
ous man. The claim of the deceased's niece, who applies 
for a certificate, should be rejected as being contrary to the 
usages of the sect. 

Ahmednuggur , August loth, 1847, 

Remarks. —Virtuous here means not merely of good moral conduct, 
but of adequate capacity to profit by instruction, Vimtn. Tr. p* 203, 
though in fact the Yairftgts are often grossly ignorant. 

2. Tim adopted son of a Vairftgi, who yet mingles in worldly 
affairs, may succeed to his property, (a) 

(2)—GURU. 

Q. 1.—Can the Guru of a, deceased Vairagi be his heir ? 

A, —Yes,— KhandesJi; February 5 ik y 1857. 

Authorities.—;!) Vtram. f. 309, p. 2,1.10 ;(2) Vyav. May, p. 142,1.7. 

Remark, —If such is the custom of the caste, and not, as the S§&Rtri 
seems to think, according to the Dharmasastra. See Jiigdanand 
Go&amm v. Kessub Nund Gosamee et al. (b) 


(3)THE FELLOW-STUDENT. 

Q> 1.™Can the Gurubhau be the heir of a deceased 
Vair&gi? 

A .—Whatever property may remain after the performance 
of the obsequies of the deceased should be made over to the 
Gurubhafi, if the disciples are not to be found. 

Ahniednuggur, Ajiril 10(ft, 1846* 

Authority not quoted. 

Q m 2. — A. Yatrugi of the Rama vat sect died. There are his 
nephew and a Gurubhau, Which of these will bo the heir ? 

A,—According fb the customs and usages of the sects of 
the Vair&gis and theGosavls, the GurufehM will be the heir* 
Ahmednuggur, January 1 &th 5 1849* 

Authority not quoted. 

(a) Mdhunt MvdliQobun Doss y. Hurry Kishen Bhmij, C. S. A. K- 
For 1852, p. 1089. 

(5) C, W- R. for 1864, p. 146, 








(4).—THE FELLOW-STUDENT'S DISCIPLE, 


Q, L—Can a disciple of a GumbMd be the heir of a 
Yair&gf ? 

A ,—No one can he fcho heir of a Vairagi except In a im¬ 
mediate disciple- If none such is to he found. Government 
should take the property of the deceased, after defraying the 
expenses of his funeral,— Alvrnednuggur } 1845 < 

Authority not quoted. 

It emakk.—C ontradicted by the answers to the preceding Questions. 

Q, 2 t —Can a Vair&gi marry J and can hia wife be his 
legal heir ? 

A,—Marriages are allowed among the Yairagis, and the 
wife of one of that sect is his legal heir, 

Ahinednngg&r y April 6ik } 1846. 

Authority not quoted. 


CHAPTER VI. 

PERSONS DISABLED TO INHERIT (a). 

SECTION 1.—PERSONS DISEASED IN BODY OR MIND.* * 
Q. L~A man has been blind of both eyes for about 16 
years. He lives with his son. The son incurred some debt 
for the support of his family. A creditor attached the 
son’s house, which was his ancestral property. The blind 
father applies for the removal of tho attachment. Should 
it he granted ? 

{a) The Smriti 0handrik4, Chap. V. p. 9, teaches that the epithet 

* incurable * being attached only to * disease/ the other qualifications* 
though not congenital or permanent exclude if apparent at the time 
of partition [becoming possible). Loss of caste does not-now deprive 
of heritable capacity. Act- XXL of 1850. Honamma v. Timmcum Bha£, 
I. Ii. R. 1 Bom. 550, 

Tim Roman law, after the establishment of Christianity, deprived 
heretics of heritable and testamentary rights. jS'ee Cod, Lib. I. Tit, 
V. L IV. 









A .—If the blindness of the father is not curable he can 
only claim maintenance. He Lias no Tight to the property, 
and consequently his application is not admissible. The 
debt, which was incurred on account oft.be family* mttat be 
paid from the property of the family. 

Akmediiufjgur, October 9th, 1850, 

AuTnoamrs.—(1] Vyav. May. p. 151, 1. 5 and 7 {nao Aubh. 5); 
(2) p. 10b 1* 6; (0) p. 175, L 8 j [4) L 10, p. 2, 1. 3 j (5*) Mib Tyav. 
f. GO, p. 1, l IB 

ft 4 An impotent person, ati outcast} and his issue, one larac, a mad 
man, an idiot, a blind man, and a person afflicted with an incurable 
disease, as well ay others (similarly dis^uaii6.$d) must be maintained, 
excluding them from participation.’ 4 Ati impotent person/ one of 
the third gender (or neuter sax). * An outcast/ one guilty of sacri¬ 
lege or other heinous crime. 4 His issue/ the offspring of an outcast- 
t Lame/ deprived of the use of Lib feet. 4 A mud man/afflicted by 
any of the various sorts of insanity, proceed mg from air, bile, or 
phlegm, From delirium or From planetary influence. 1 An idiot/ a 
person deprived of the internal faculty, meaning one incapable of dis¬ 
criminating right from wrong. 4 Blind/ destitute of the visual orga.ru 
4 Afflicted with an incurable disease/ affected by an irremediable dis¬ 
temper, such as marasmus or the like/ 1 (OUap. II. Sec, 10, para:. 1, 
2.) U nder t he ter ra f( o the rs 3 * are co m pi*eh endc d o ne who has en to re d 
into an order of devotion, ail enemy to Ids father, a sinner in an 
inferior degree* ami a person deaf, dumb, or wanting any organ* 
(Colebrooke* Mit, p. SGO; Stokes, H L- Jh 455). 

RubIark.—T n the case of Baboo Bodkn&rain Singh.- v. Baboo Omrao 
Singh, (a) it was admitted that a woman’s insanity at the time of her 
mother’s death excluded her from the inheritance* bub opened it to 
her eons. (&) In Uawt. Poorshotiwi Gopal\c) it was ruled that a 
blind widow does not succeed to her husband's property. In the 
case at 2 Macn. JEL L 42, it is not specified whether a son, excluded 
hi favor of a daughter, wag insane from birth or not. In Coleb. Dig, 
Bk. V. T. 320, 321, 326, 331 Comm., Jagarmatha scorns to contemplate 
the defect that excludes as congenital, though it is not so stated; 
a?id so as to blindness and lameness- In the present case, the pro¬ 
perty having actually vested, the texts cited do not seem to deprive 


(a) 13 M. I. A. 519. 

(b) See also P? m em Namm Singh v* Parasram Singh, L, R. 4 I, A. 105* 
(<*) 1 Borr. K. 453* 
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the owner. The answer to tlie next question appears equally applic¬ 
able to this one, Xu MubsL Balgovirula d al v. Lai Bahadoor et al (a) 
it is ruled that subsequent insanity does not cause a forfeiture, See 
In Production to Book I. p, 155, supra* 


Q . 2.—A blind man inherited certain property. It cannot 
be ascertained whether lie and his brothers have separated* 
Are the blind man J s sons and brothers entitled during his 
life-time to take the management of the property into their 

hands? 

A .—The Sastras do not provide that a blind man nmy bo 
dispossessed of his property. If he is unable to take care 
of the property, those who are united in interests with him, 
as his brothers and sons, have a right to take charge of it. 

Poona, January I fith, 1845. 

AUTHfmTiftS1 *) Mifedkahara, t 00, p. 1, L 13 (see Chap. YL Sec. 

1, <J. 1) ; (2*) Mit. Yyav. f. 60, p. 2, 1. 7:- 

■ f But their sons, whether legitimate or the offspring of the wife 
by a kinsman, are entitled to allotments, if free from similar defects.” 
(Coleb, Mit. p. 363 j Stokes, H. L. B. 457.) 

Bemajiks.— 1. If the man was blind at the time the inheritance 
would have devolved upon him, that circumstance would, according 
to some opinions, act as a disqualification. See, however, the cases 
noticed under the head " Persons* niiQUAimED to ran kb it/’ in fcho 
Introduction. Only sons by birth and IvHketmjas are mentioned as 
taking the place of a disqualified father, not sons by adoption. Ilia 
sons, if he bad any, would take hia share. 

2. In Bengal it was ruled that a son born to a deaf and dumb 
man alter the grandfather’s death could not inherit (t) See the case 
of Bahoo Bodhnaram Singh v. Baboo Omrao Singh, (e) above, m to 
a woman’s insanity. A blind woman may dispose by will of property 
to which she is absolutely entitled, (d) 


(ft) 0. S. I). A. E. for 1854, p 244. 

(5) Lareshmani Baal v, Bimmaih Das, 1 Bong. L. It, A. S. C. 117. 
(o) 13 M. LA, 519, 

(d) Bai Bm$pr v. Jcshmbhar t Bom. H. C* P J. for 1881, p- 271. 
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Q, 8.—Can a roan claim a share of lias ancestral property* 
if he is not completely Mind? 

j4„A mm not completely blind does not forfeit his right 
to a share. — Euinagherry^ December 12^ 1850, 

Authority.-~Y yav May- p. 161,1. 5. 

KEitARRa,“l. For the Sastras mention only a Bliyd man ns unfit 
to inherit. See tho definition of * a blind man’ in this passage of the 
Mi Ink,shark quoted under Q* 1. 

2. For the Bengal Law, see Mohesli Clwmcler Jloy ei al 7. Chm^er 
Mohun lloij «f al> {a) 

Q r 4 —A man was bom lame. The creditors of Ms 
brothel's having obtained decrees against them attached the 
property of the family. The lame man has hied a suit for 
the removal of the attachment from a portion of the property 
alleged to bo his share- The question i% whether ^ brme 
man can claim his share of the common property at a time 
when ho is about to be deprived of maintenance ? 

A,—A sufficient means of maintenance should he reserved 
for the lame member of the family, and the rest sold for the 
satisfaction of the decrees of the creditors- ( b ) 

Ilutnagherry-, May J9th } 1883* 

AUTHoftrriBs.— (1 ) VyaV. May. p. HI, L 5 {see Ant A 2)j (2*) Mik 
^V"yav. f, fiO, p, 1,1.13 (see Chap, YI- Sec. 1, Q. 1)* 

Q, 5.—If a mtm*s brothers son is afflicted with black 
leprosy, can he claim his share of the family property from 
his undo, who is united in interests with him ? If not, can his 
mother claim it ? If neither can, will it bo obligatory upon 
tho uncle to support the mother and her son affected with the 


{a) 23 C, W, R. 78* 

{&} This and other cases of maintenance arcs discussed in Lahshman 
r- Salyabhamabai't I. L. B. 2 Bom. 494, to the effect that the active 
members may deal with the whole property in honest transactions 
for the common benefit* Sec above, pp. 248,263, 264 
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disease ? If tlio slt&ro which they other wiso would have claiined 
is not an flic ten t to provide a suitable manifcoBaiiee lov them, 
can the undo be obliged to Make it up from his own moans ? 

A .—A person, afflicted with black leprosy, and bis mother 
have no right to any share. If tho share which would have 
fallen to them is not sufficient to provide a suitable mainte- 
nance for them, the undo must make it up from his own 
means.— Stdnagherrg, August Isf, 1855,. (ft) 

Aittkohitirs*—*(1*) Mit* Vyav. f, 60, p. 1, b 13 (see Chap. VI. Sec. t, 
Q. 1); (-) Yy&v- May. p, 161, L 3 and 8 A nth. 1)> (3) p. 1(34, 1* 
1 1 — 1 

Devala - ** Whan the father is dead (as well as in his lifetime), mi im¬ 
potent man, a leper, a mad man, an idiot, a blind man, an outcast, 
the offspring of an outcast, anti a person fraudulently wearing the 
token (of religious mendicity) are net competent to dm re the 
heritage.*’ (Borraddle, p. 133; Stokes, H, L. B. 109), 

Remahk.*—I t is only in a virulent form that leprosy disqualifies. (&) 


Q, G,~Caii a dumb or a mad man claim the property of 
his ancestors, or does his claim extend to & maintenance 
only? Should the persona so defective bo married? If 
they die leaving widows* have their widows the same right 
of adoption as other widows ? 

A *—If a person Is mad or dumb from the time of his birth, 
he cannot claim the property of Ms aneestorSj though he may 
claim a maintenance from it- There is no objection to a 
person of this description being married. His widow may 
adopt a son.— Tmna, January 20th, 1857. 

Authorities.—( 1) Mit Yyav. f. 60, P- b t 13; Chap. YI. Sec. I, 
Q. l;(2*)f\ 60, p. 2, 1.4*— 

(^) Thin ea^e illustrates what is said abo ve, Infcrod* pp. 238,248, 24 9* 

(5) 2£ntIttvclaifnd k v. Paffitfiikti, M* S* R. for ISdO, p 239 ; jtu-atUv. 
HuMaftcii, X. L, Ik 1 Bom. 554. 

A leper could not inherit in Normandy, nor could he inherit 
gavelkind land In England down to the reign oE John. See Kltou^ 
Ten* o£ Kent, 96, 
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Toy Maim a ay s r It is fit* that a wise man should give all of thorn 
food and raiment without stint, to bho boat of his power; for ho who 
gives it not shall be doe mod an outcast/* {Mann IX. 202 ; Celeb* 
Hit. p. 3 1 >3, Chap. II. See, 10, para. Stokes, II* I*. B- 456). 


(3*) Hit. Yyav. f. 00, p. 2, L 12 ^ 


“ Their childless wives* conducting themselves aright, must ho 
supported'* (a). (Caleb, MU. p. 863, Ghap* II. See. 10, p. 14; Stokes, 
H. L* B. 457). 


Remark^. —See Q, 2. Themis no special rule regarding adoptions 
to be made by the widows of men excluded from inheritance; but nee 
Q, % and Mit* Chap. IT. Sec. ID, ph 9, quoted under Q. 8. If the 
excluded person cannot adopt so as to give a heritable right, neither, 
it would seem* can his widow* See Q- 8. 

2. A deaf and dumb man having been excluded from an inheritance 
which was taken by bis brother, a son subsequently born to the 
former was held not entitled to the share of his father which ho might 
have obtained if born before his grandfather's death. {&) 


Q. 7,—A deceased person has left a son who is insane * 
His nephew has tip plied for a certificate of heirship. Can it 
be granted ? 

*4*—As the son is insane., and as the nephew - and he are 
united in intei'eats, there is no objection to the nephew 
being declared an Ifcir,— R$nagh$%ty, August 20 th^ 1846. 

Authority—M it. Yyav. f. 60, p* 1, 1. 13 Chap, YL Sec. 1, 

Q* *) 

Remark;,—S ubsequent insanity does not cause forfeiture, (b) 


(a) Gangakd v, Naro More Aim? ct al, S. A* Xo. 01 of 1 | 78, Bam. 
H O P. J. F, for 1873, No. 95* 

(b) Bapuji v. P and twang, I. L, R. 6 Bom, 6] G, citing Ktllidas Pm v. 
Kristian Chnndra Das * 2 B. L. R. 103 F* B, See. Q. 8* The blood is in 
a manner attainted ns under the English common law-in a case of 
treason or felony, but only as to rights of inheritance subsequently 
arriving at completion. 

(e) Must. Balgmhula el al v. Lai Baliudoor d al, Calc, S. E, for 
1854, \\ 244* 
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Q> 8.— A son of an insane Sftdra has brought an action for 
the recovery of certain immoveable property, consisting of 
land held in Inotn and other tenures, alleged to belong to his 
grandfather. The question isj whether ho has a right to 
do so ? 


A t —A son of an insane person has a right to sue for the 
recovery of immoveable property of his grandfather, 

Tanna } October 30M, 1856, 

AuTuoumEs. — (1) |fib. Yyav. & 50, p, 1, L 7 (see Chap. IT. Sec. 1, 
Q 1); (2*) f. 60, p. 2, L 7;— 

" The diauikerisou of the persons above described seeming to 
imply chain her iso n of their sons, the author adds : Bub their sons, 
whether legitimate, or the offspring of the wife by a kinsman, are 
entitled to allot meats, if free from similar defects* 1 * (Colebrooke, 
Mifc. p. 303, Chap. II. Sec, 10, para. S3 * Stokes, H. L. 13. 457.) 

Remarks. —It has been ruled that a man having been disqualified 
when the succession opened, his sons not then born or begotten are 
also excluded from the inheritance, (a) 

2. In the case of Ram Soontlar Boy v* Ram Suhaye BMgut, (b) 
a suit wag brought on behalf of a lunatic to set aside a sale of family 
property by his son* Had the lunatic been sane his suit would 
have been barred by limitation. It was It eld that as he was entitled 
only to maintenance under Mit. Chap, II, Sec. Iff, paras, O and 0, he 
had not a lotms strndl to sue for the property of which in a partition 
ho would get no share. His suit was dismissed. In Bombay it is 
probable that if any fraud on his right could be proved his main¬ 
tenance would be made a charge on the estate, {0 


{a) Parcslmani Dasi v. Dims Hath ,i B, B. R. 117 A, C. ; 

Kalidas Das ct al v, Krishan Chandra Das, 2 B. L. R, 103 F. B. See 
Mit, Ch, II. Sec, X, paras 9-11; Datt. dhancL See, YI. para. 1; Goleb. 
Dig. Bk, Y, Chap. V, *R 320, 326 Comm; Vishnu, XV, 35, 86, By 
custom in some castes adoption by a disqualified person or by his 
wife on his behalf, with or without the consent of relatives or of the 
caste, Is allowed, See Steele, L. Ch 43, 182. 

(5) L h. R. 8 Cal. 919, 

(c) See above, pp. 248, 2G4. 
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SECTION 2.—ILLEGITIMATE CHILDREN (a). 

Q. 1,—Can an illegitimate son of a deceased Gujarati ii 
Brahman succeed as a legal heir to lii3 property, when there 
is no other heir of the deceased V 


A .—An illegitimate son of a Brahman, a Kshatriya, or a 
Taisya, cannot bo a legal heir of his father. He and his 
mother, if well behaved, can claim a maintenance only from 
the property of the deceased. The rest of the property 
should be given to the Sapinda relations. If the property 
belongs to a learned Brahman, it should, in the absence of 
relations, be given to loarned Brahmans. A king has a 
right to take intestate property when it does not belong to 
a learned Brahman.— Ahviedimggwr, September 23rd, 1847. 

Authorities.— (1) Maim IX- 155 (*w> Anth. 2); (2*) Mit. Tyav. 
f. 55, p. 1,1. II (.see Chap. II- Bee. 3, Q. 1); 1.3*) Yyav- May. p. 140, 
1, 1 (am Chap. H. Sec. 14 I. A. 1, Q. 1, p. 463). 

Rum a UK-—At present a Brahman’s property escheats to the Crown. 
See Collector of Mumlipalam y.Cavaly Vmkai Naroinappa yb ); sec also 
Chap. XL See, 3. 


q o—A Brahman (lied without male issue. A ,f SapmckB’ 
relation of his performed his funeral rites. The deceased 
has left three sons by a kept woman. They alleged that 
they rendered useful service to the deceased, and obtained 
from him the gift of his property. In. support of this 


(а) In the case of MuUuswamy Jayavem YcMappa v. Ymeatnmmra 
YeltHya, 12 M. I. A. 203, a maintenance was awarded to an illegiti¬ 
mate son of a brother. An illegitimate son of a Khatri, ouo of the 
three regenerate castes, by a jgMra woman, cannot succeed to the 
inheritance of hia putative father, but is entitled to maintenance out 
of his estate, Chuoiurya Run Mnrdun Sign v . &aheb Pwrhulad Syn, 
7 M. I. A. 18. The child of an incestuous-intercourse has no right 
of inheritance, D. Parisi Nayudu. v. D. Bangaru. Nay win, 4 M. H- C. 
R, 204; nor has the child begotten in adultery, see pp, 83, 415, supra ; 
Rnhi V. floitmd, I- L, R. 1 Bom. 97. But he is entitled, among the 
Sudras, to maintenance out of his father's estate, Vwaramuthi Ndayan 
v. Singnravelu, I. L. R, 1 Mad. 306. 

(б) 8 M. I. A. 500. 







allegation they have no documentary evidence to adduce* 
Who should be considered the heirs ? the sons or the 
iC Saprnda^ relations who performed tho funeral rites ? 


A—Tho son of a woman kept by a man of the Brahman* 
Kshatriya, or Taisya castes, cannot bo his heir. With re- 
gard to these three castes* a relation of a deceased person is 
his heir. If an illegitimate son of any of these castes bo a 
useful servant, ho may be allowed a suitable* maintenance, 
He can also keep whatever property the deceased may havo 
given him in free gift. In the case under reference* the 
sons could not produce any documentary evidence to prove 
the alleged gift* and as a gift of this kind would nob bo 
legal; the sons cannot be considered the heirs of the de¬ 
ceased* but if they are oboclient servants* they may be 
supported.— Tanna^ 1847* 

AcnrontTins,—(1*) Mit Yyav. t p. 1* 1, II (see Chap. IX. Sec* 3, 
Q- 1 ; (2 # ) Yyav. Mny, p. 140, L 1 (see Chap, II, Sec 14 I. A. 1, Q, 1, 
p* 463}* 

Remakes,— 1, If it could be proved that the deceased had made 
a gift of his property to his il Legitimate sorts, the gift would be 
legal, since an unmarried man may do what lie likea with bis pro¬ 
perty. 

2, A roan of one of the superior castes may make a grant to an 
illegitimate son for his maintenance, which an after-born legitimate 
son caimob disturb, (a) The rule is general as to any gift completed 
by possession. (5) 

SECTION 8*—PERSONS LABOURING UNDER 
MORAL DEFICIENCIES. 

THE ENEMY OP HIS FATHER, 

Q t 1.—A father says that his son is Inimieally disposed 
towards him ; that he not only abuses him* but assaults 


(a) Rajah Parkkat y. Zalim Singh, L. R. 4 I. A. 159. 

[If] Rmnbhal v, Lakslimn, I, L. R. 5 Bom. 630; see above, p. % 63* 
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him, and threatens him with death; that ho once actually 
attempted his life and drove him out of his house* telling 
him to perform the Sr&ddhn, of his grandfather in a templo; 
that he is very ignorant and has dissipated a good deal of 
the anaostral property; and that if a share of property 
should pow he given to him lie would squander it also. The 
father therefore wishes that his son should not bo allowed to 
claiin a sharc o f h i s property* but a m inn ten anco, only. Sup¬ 
pose the father has shown that certain of his accusations are 
substantially true., should the son therefore be prohibited 
from claiming a share* and should it be decided that lie 
cpuld claim nothing more than a maintenance ? If, on the 
contrary* it appears that the father hates the son, and con¬ 
trives to deprive him of the share of the nroporty, that ho 
abuses and assaults his son* and that what the son does is 
merely in self-defence* can the son then claim a share of 
the ancestral property from his father ? What is the defini¬ 
tion of enmity towards one’s father ? and is a person enter¬ 
taining it to be deprived of all share in his father's property 
only* or in all property* whether it be his father’s or that of 
his ancestors ? 

A .—A person who entertains enmity towards his father* (a) 
add the one who labours under the defect of iinpoteney, &c,, 
are precluded from claiming shares. If the son is shown to 
hn ill-disposed towards his father* or insane* or too ignorant 
to bo trusted with property, he cannot claim any share* but 
maintenance only. If the father hates, abuses* and assaults 
his son* and the eon docs the same for self-defence* ho 
cannot be said to be the enemy of his father. If the father 
contrives to deprive him of his rights, the father must he 
considered the enemy of his son. If the enquiry into the 
matter shows that the son is not an adversary of his father, 
he can claim from his father a share of the property of his 
ancestors. The enmity towards cue’s father is not oxempli- 




(rt) A father cannot disinherit a son properly adopted except for 
special reasons, Dam v, Mother NalJwo, 1 Bon\ at p* 87, 




ENEMY TO FATHER* 




iled izi the Sastras, but it is 'merely said that a eon wbo hates 
or injures Ms father is his enemy (a), 

Rutnagkerry, August 24 t {h, 1850 . 

Authorities.— ( 1 ^) Mit. Yyav. f. 60, 1,1, 13 (see Chap. YT. Sec. 1, 

Q- 1); 50, ?t I, 1. 7 (8W Chap. II* Sec. 1, Q. ||.(S) Yyav. May. 

p. 161,1. 3 (^Auth. 1); (4) p. 94, L 1 ; (5) p. 94, I. 2 (see Autln 
2); (0) p. 84,1. 4; (7) p. 91,1 2 


The father and sons are equal sliarera in houses and lands deriv¬ 
ed regularly from ancestors ; but sons are not worthy (in their own 
right) of a share in wealth acquired by the father himself, when the 
father is unwilling.'* (Borr, p. 54 ; Stokes, £1. L. B. 48). 

Rbjtaexs,— 1. A son by birth or adoption can, for adequate reasons, 
be dialnhorded; but the course of devolution prescribed by the law 
cannot be altered by a private arrangement $ on the soil's disheri¬ 
son the son's son becomes his grandfather's lawful heir, (b) 


2. A son was disinherited and afterwards restored, in Hwssh Jye 
Koonwar v. Bltikaree Singh, (c) 


3. T3io eons of outcasts born before their fathers' expulsion are 
not outcasts but take their fathers* places* Sons born aFter expulsion 
are outcasts, but Mifcramisra eays a daughter is not, for ** she goes to 
another family/* Vlram. Tr. p. 254. (f?) That man is in a special 
degree an enemy of his father who cannot or will nob perform tho 
religious ceremonies by which the father is to benefit, see Coleb. Big. 
Bki V, T* 320, Comm. Comp. Vham, Transl. p. 256. 


(n) “Jure etiam fro tacite exheredato habelitur qni grave crimen 
eommiserii in patrem si nulla sunt condonafee culpae indicia^* Grofc- 
L. II,, O, YET. 25, and the references to the Civil Law. Transla¬ 
tion :— 11 He is also held as tacitly disinherited by operation of Lw, who 
has been guilty of a grave offence against his father, there being no 
proof of subsequent condonation f * The Roman law imposed no 
restraints on an unamiable father. At Athens it seems to have been 
much the same down; to Solon's times. Thenceforward public notice 
of disinheritance had to be given. JSes Sclioematui, Ant. Gr. 502. 
Zucbariae His. J. Grace. Rom. Tit. II. shows the gradual modifica¬ 
tions of the patria potest&s. 

(5) Balkmlma v. Savitrihai, I. L. R. 3 Bom, 54. 

(c) 3Mor. Dig, p. 189, No. 27, 

W IV ith this may be compared the early English law exempting 
already bom children from their father's outlawry which the after- 
born ones had to share, See Bigelow, Hist, of Proc. p^ 348. 

74 a 
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b \—PERSONS ADDICTED TO VICE. 

Q t | _A man has n, son, but as he was addicted to 
gambling and opium-eating* the father has constituted his 
grandson ins next heir. Can ho legally do so ? 

iL—It is quite legal for the ihfchcr to' disinherit his son on 
tho ground of his misconduct, and to appoint his grandson 
to bo his he ®*.—Mtirch 7m, 1856. 

Authorities. —(1) Hit, Tyav. f. 45j p. 2, 1. 8; (2^) Hit. Yyav, f. fiO, 
p. h 1. 13 (see Chap, VI. Sec- I, Q.l) j (8) Yyav. May, p. 163, L 3 

If there be other sons endowed with good qualities the inheritance 
is not to bo taken by a vicious one ; for says Maun—*all those 
brothers who arc addicted to any vice lose their title to tho inherit¬ 
ance,* ” (Rorr. p, 132; Stokes, H. h< B 109.) 

Remauk.—T his opinion has in several forms been repeated in 
other cases. It cannot however be received without a safeguard 
against caprice and an appeal to the Civil Court, See 1 Sir. H. L. 157 * 

Q t 2,—A Paraded had acquired some moveable and im¬ 
moveable property before his death. lie had a wife and two 
sons. One of these sous was addicted to gambling and T other 
vices. He contracted some debts and died. The property 
of tho Parados! was not divided. His deceased son had ac¬ 
quired no property. The question is, whether the creditor of 
tho deceased son can recover tho debt from tho Paradoses pro¬ 
perty ? The mother of the deceased son states that her son was 
a man of bad character, and therefore ho was not entitled 
to any share of his father^ property. Is her objection legal ? 

A ,—The son was addicted to gambling and other vices. 
The debt contracted by him was not on account of the family* 
Tho creditor cannot therefore have his claim satisfied from 
tho deceased^ share of the common property. Tho objection 
of the mother that her son is not entitled to any of the father’s 
property is valid.— Khandesh, August 7 lh[ 1849, 

ftrtMABjj:the preceding case. “The father shall not pay his 
sons’ debts ; but a so n shall pay his fathers.” itfarada, Part XI. Chap, 
III, si, 11 ; so hold in the case of LklaramY'Ufinu Pandvjl et al. (<&) 



(a) 11 Bom. H. C. It. 76. 






Q. 3,“A ftiati had four sons. One of them was a mail.of 
bad character. The father therefore excluded him from all 
participation in his property and left a direction in his will 
that the share due to him should be given to his son. The 
son protested against the validity of the will on the ground 
that his father was 60 years old at the time of the will, that 
his hand used to shake > and that the will does not bear his 
signature. Is it lawful in a father to assign only maintenance 
to his son ? and to bestow his share upon his grandson ? 

A,—A father is at liberty to distribute the property ac¬ 
quired by himself among his sons in such a manner as he 
pleases. If one of his sons is insane, or addicted to vicious 
habits, or hostile, or disobedient to his father, ho cannot bo 
allowed a share of his father's property, but a maintenance 
only, Hb share would properly be given to his son. The 
will is not invalid merely because the father being very old 
could not sign it himself, but desired some other person to 
sign it for him,— Ahmcdnuggur, January 25 ih A 1859, 

AxJTiroMTtES.—(1) Vyav, May. p, 163,1, 3 Chap*-VI Sec, 3 b t 
Q, 1); (2) p. 161, 1. 7 and 8; (3) f. 4/, p. 1,1, 7 ; (4) f. 47, p 2, L 15 ; 
<6) f- 46, p. % 1. 2 ; (6) f. 50, p, 1, L 1; (7) f, 32, p. 1, 1- 2 ; (8) f. 32, p 
1, L 9; (») f. 32, p, 2, 1. 5 m& 8; (10) f, 60, p. I, 1. 13 (& C e Chap. VI. 
Sec, 1, Q, 1) ; (11) Hit. Vyav. f. 60, p, 2,1. 1 ; — 

Narada also declares if An enemy to his father, an outcast, an 
impotent person, and one who is addicted to vice, take no share of the 
inheritance, even though they be legitimate; much less if they bo 
sons of the wife by an appointed kinsman. 11 Hit. Ch. II. Sec, X* para, 
3. (Calebrooko, Eflh, p. 361.) 

Hem auk.—T he father has no right to disinherit any one of his sons 
without reason, and consequently a will to this effect is void accord¬ 
ing to Ilindd Law, {See Bk, II, Chap. I. See, 2, Q. 4, 5, 8.) Mi tra¬ 
in isra quotes Apastamba to the effect that aiL outcast is deprived of 
his right to inherit, and Drihaspati and Mann (see Q. 1) to show 
that a son incapable of offering funeral oblations ia disqualified for 
the inheritance which is the proper remuneration lor the perform¬ 
ance of this duty. "Those,” he says, 4f who arc incapable of per¬ 
forming the rites enjoined by the Sruti and the Smfiti, as well m 
those that arc addicted to vice are disentitled to shares/' Yiram- 


•Mwr* 



Iran si. 256, Hence degradation from caste caused an extinction of 
property, (c&) but without, serving as a cause of retraction when the 
share had once been assigned and taken, (ft) 


e.—ADULTERESSES AND INCONTINENT WIDOWS. 

Q* 1.—-Can a man*a wife, who lias boon guilty of adultery* 
lost her caste and left her husband; be his heir ? 

A ,—If the ceremony of Ghataspliota (divorce) has been 
performed^ the wife cannot be the heir. 

Ahmedmiggurj June 17 th 7 1 . 846 . 

Aimionm.—Yyav. May. p- 134, 1. 6 

“The wife, faithful to her husband, takes hia wealth j not if she 
be unfaithfulj for it is declared by Katyayana let the widow 
succeed to her husband's wealth, provided she bo oba&tef ” (Bon\ 
p. 100 ; Stokes, H. L. B, 84.) 

KnauuK —A wife guilty of adultery cannot inherit from her hus¬ 
band, whether the Gb a hasp hot a has been performed or not. Bub there 
must bo positive proof or at least very tvell grounded suspicion, (c) 


. q t 2 —Can the wifo of a deceased Vair%? ? who forsook 
him without obtaining a written permission from him, and 
conducted herself as a prostitute for 12 years, became his 
heir ? 

A. —No.— Dharivar, March 1 Qth, I860. 

Authorities.— (I) Mit. Yyav. f. 55, p. 2, h 6'* (%*) Vy&v. May. 
p. 134,1. 6 (see Chap* YL Sec. 3 c f Q, 1) 


Q, 8;—A widow bore a son two years after her husbands 
death. Can she claim the property of her husband ? 

A.—A widow of bad character has no right to claim the 
property of her husband. —Df l fir w ar } May 10 th 3 1850. 

00 Sm P, C. in Monimm Kalita v. Kerry KoU&amy , L. K. 7 I- A. 
at p. 146. 

(ft) Ibkl 

(c) Itoiia v. Bhgiy 1 Bom, H. C. ft. 66. 








joH.Yi,B.3c,Q.fi.] INCONTINENT WIDOWS; 

AuiHiOiUTUS-—(I) Mifc. Yynv. f. SO, p 2, I, 5; (2*) Vyav. May, 
p, 134 , L 0 (me Chap VI. Sec, 3 c, Q. X.) 

Remake,.— S$8 below, Q. 6, Remark, 

Q, 4*—A deceased person has left distant cousins, the 
descendants of tho fourth ancestor, and a widow, wild, on 
account o£ her iucontinenoy and pregnancy after the death 
of her husband, has been refused communication with the 
caste. Which of these will be his heir ? 

A .—Should the cousins and the deceased have lived 
together as an undivided family, the cousins will bo the 
heirs- If they wore .separate, tho widow of the deceased; 
notwithstanding her bad character, will be the heir. 

Foona, August 31st, 1848. 

AvTiionmES.—(I) Miti Yyav, f, 55, p, 2, hi; (2) f. 00, p. 2, L 2s 
(3 # ) Vyziv. May p. 134, L 6 Chap. VI. Soc, 3 c, Q. 1), 

Remark*—T he widow cannot inherit if sho has been guilty of 
adultery before her husband's death. T'or the effect o£ her inconti¬ 
nence after his death, see Q. 5. 


Q, 5.—Can a Brahman widow, who is guilty of adultery 
claim her husband’s vatau ? 

A .—Ho; by her misconduct she has forfeited her right, 

A hmedmiggiiTj 1845, 

Aotuoiuty.—Y yav. May. p. 134,1 6 {see Chap. VI. See. 3 c, Q. 1)* 

Q t 6*—A woman of the Dorik caste, having lost her 
husband* became the mistress of a man of (another) Stidra 
caste, and had a daughter by him. Can she claim to be 
the heir of her husband ? 

A .—A -woman who was chaste at the death of her husband 
becomes bis keii\— Khandesh } January 44A, 135 L 

Authoiuty,—'V yav, May* p, 134,1,4; Mifc, Vyav. f. 55, p, 2, 1. X 
(see Chap. i§ Sec- 2, Q. 4). 
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Rejiabies.—L According to Strange* Eh H, L., adultery diverts 
the right of a widow to inherit after it baa vested. See Steele* 35, 36, 
176 , 

2. On the other hand, the SastrCs opinion seems to be supported 
by the Yiramitrodaya, where it & said, f. 221* p. 2,1, 8:—'“ And these 
persons (those disabled to inherit) receive no share only in case the 
fault was co nun it tod or contracted before the division of the estate. 
But after the division has been made, a resumption of the divided 
property does not take place, because there is no authority (enjoin¬ 
ing such a proceeding)/ 1 It is only through an extension by infer- 
cnee of the rub of exclusion that it is made to include females, who 
are therefore equally entitled to the benefit ol the exception with the 
males specified, see Vir. TransL 253, which allows an outcast to re¬ 
cover his rights by performing the proper penance. See Mi talks hard, 
Chap. II. Sec, 10 T pi. 6^ Stokes, ZL L. B. 456. Colebrooke, quoted in 
2 Strange, H. L. 272, lays down the principle that after the estate has 
once vested it can be forfeited only by loss of caste. A woman would 
in general be expelled from caste for proved incontinence, and hence 
Sir T. Strange (p. 164) has inferred that a widow holds '* dum casta 
fmrir only ; hut the authorities quoted by Oolebrooke do not support 
the view that any forfeiture o£ property necessarily attends expulsion 
from caste. It would follow as a necessary consequence hi the ease 
of 1 a member of an undivided family, as all the property would be 
appropriated by those members who remained in communion with 
the caste j but this would not bo so in the case of a separated per¬ 
son. (a) 

3 + The Mit&keharS, while it excludes the outcast from participa¬ 
tion, adds :—But one already separated from his coheirs is not 
deprived of his allotment, 1 * Hit, Chap. II, 8ec, 10, pi. 5, 6; Stokes, fl. 
B. B. 450. And now by Act XXI. of 1850, expulsion from caste causes 
no deprivation of any right of inheritance. At the same time a wi¬ 
dow, who remarries, forfeits her widow*a estate under Act XV. of 


(a) Under the English Law, Freebench, as it is called, "is gene¬ 
rally an estate for life, In many manors it is forfeited by hiconti- 
nency or a second marriage ... - If a widow is found guilty oi 
i neonfcinency she loses her iVeobcnch unless she comes into Court 
riding upon a black ram and repeats certain, words , 7 1 Cruise B Uig. 
285. ° 

The widow takes as dower a moiety of gavelkind lands, but her 
estate is divested by her remarriage or iucoutinency. Bit. T, of 
Kent, 87, 





INCONTINENT WIDOWS. 




1856, Thus subsequent unchastity does not divest her, but remar¬ 
riage docs* (a) In the case at 2 Milch, Pri_n, and Free* of Hindu Law* 
19, the l^dstri seems to have hold that subsequent incontinence defeat¬ 
ed the widow’s estate, but “ an estate once vested by suceessiou or 
inheritance is not divested by any act which before succession or 
incapacity would have formed a ground for exclusion from inherit¬ 
ance^ 1 (7 j) 

4* Subsequent unchastity does not divest au estate vesting in a 
mother, (e) In the case of Ati&agpn y, lludrava, (*?) it is ruled that 
incontinence does not affect a daughter's succession to her father’s 
estate among Liugfty&fcs. See sarao case, p, 1IB, as to the similar rule 
in the ease of a mother* This was followed in Kojiyadu v, Dahskmd. (a) 
The disqualification bf an incontinent mother to inherit from her son 
is expressly declared in Ramnatb v, Durga. (/) It does not prevont 
a widow’s inheriting from her maternal grandmother, (g) Inconti¬ 
nence is held to prevent one widow gotbing her share from the 
other, ( h ) Compare2 Mncn. H, L, 133, cited in the Introduction; 
compare also the case under the Bengal Law of two daughters inhe¬ 
riting jointly from their father, and on the death of one leaving a son 
while the other is a childless widow, the latteris inheriting, notwith¬ 
standing a state has supervened which would have originally boon 
a disqualification. (?t) The daughter^ right to inherit arises in case 
of a disqualification of the widow through incontinence. Sinriti 
Chandrikd, Chap* X, See* 2, para, 22* 

5, In Jlonamma v. Twtumabhai et al, (j) it is laid down that a 
bare maintenance awarded as such is not forfeited by subsequent 


(«) Pavvafi v. BMku, 4 Bom. H* C, It, 25 A. C, J. ; Abldram Das v. 
Shriram Das et al, 3 Berg. L. R. 421 A. C.; $, Matangini Dchi v. $* 
Jayhali Debt , 5 ibid. 466* 

(6} P. C + io Momram Kalita v, Kerry KoUhmy, L, R. 7 I, A. 115, 
in appeal from 13 Bong, L. B. I. So Bhamznl v, Mahhtb Kuar , I* 
L* It 2 All. 171; Kehalo v. KMen Dali, I, L. R. 2 AIL 150* 

(c) MmM. Deokee v. Sookhdeo, 2 N. W, JP. R, 361, 

{d) L L. R. 4 Bom* I0L 
(e) I* L, R, 5 Mad. 149. 

(/) I. L. R. 4 Calc, 550* 

(ff) MussL Ganga Jati v. Gha&iia, I, L. U. 1 AIL 46, 

{&) Rajkoommree Basses v Golabee Das see, 0, S. R for 1858, p. 1891, 

(i) Vyav. Bmp . 1/0; AmitlM ffliom v. Bajoneekant Miller, L. R, 

2 I, A. 113. 

(j) I- L. E. 1 Bom, C5D* 
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incontinence. Sir T. Strange, 1H.L 172, thought it was doubtful. 
At 2 SGr. H. L 310, Oolebrooke, referring to Mibftksh&T&j Chap. II, 
Sec. 1, p« 17, say a that brethren arc not bound to maintain the 
unchaste widow of their childless brother. Several cases to the 
same effect are cited in Norton, L. C, 37. The Yyavah&ra Mayhkha, 
Chap. IV. Sec. 8, pi, 6 and 8, and the Mitdlc&b&m, Chap. IL Sec. 1, 
pi. 7^ relying on a passage of N&rada* seem to consider that art chas¬ 
tity, distinguishable from the mere perverseness of pL G 7, 88 of 
Mitfikshard, Chap. II* Sec. I, causes a forfeiture of the right to 
maintenance. So too the Virarn* Tr, p. 143, 153, 174, 219, and the 
Storifci Chandrika, Chap. XL Sec. 1, par. 49. Good character is insisted 
on as a condition of the right by the Siistri; above p. 354, Q* 25. The 
distinction between tha two degrees of misconduct is very clearly 
taken in Mifcftkshara, Chap. It. See* 10, pL 14, 15 (sac also Coleb. 
Dig, Bk. V. T. 414, Com.), from which it appears that in the case 
of wives of disqualified persons, those merely perverse or headstrong, 
must be supported, bub not those actually unchaste. T The case of an 
adulterous wife and mother are provided for by special texts, and 
Mit-ramism insists on the distinction, Viram. Tr. p. 153* The outcast 
mother is not outcast to her son, and the outcast wife is not a tres¬ 
passer in her husband's house (at) though to be kept apart: Narada, 
Pt, II, Chap, XII. sL 91; Mann, cited in 2 Macn H, L. 144. In his 
answer to Chap. IV* B. Sec, 1, Q. I, tlio 0&stri seems to have consi¬ 
dered that a woman of abandoned character could claim no more 
than maintenance oat of her mother's estate* A alia re or an allow¬ 
ance assigned to a widow in an imdivided family by way of mainte* 
nance is rosnmable on her grossly misbehaving?, according to the 
Srnriti Chand. Chap* XI. Sec* 1, paras* 47 and 48* The view hero 
taken has very recently been confirmed by the decision in Valu v* 
Gang a (b) m which the Court declined to follow Konamma v* 
Timanabhat. 

6, The adulteress may claim bare subsistence from her husband 
only, Srnriti Chand* Chap. XI. Sec, I, para. 49, but not while she lives 
apart, (c) nor can a woman, who has obtained a Soda-chUi (divorce) 


(&) TIiq Queen y. Marimzdiu, I, L. R. 4 Mad. 243* 

{b) Bom. H* C. P* J. 1882, p. 399, 

(c) A claim for maintenance by a wife was disallowed, she not hav¬ 
ing shown sufficient reason for hor desertion or absenting herself 
from her husband, Narmada v, Ganesh Narayen Shet, Bom- D C- P* 
J. for 1881, p* 213* This applies equally to any wife wrongfully with¬ 
drawing, Kasturbai v. Shwojiram Levkuran, 1* L, It. 8 Bom. at P- 332. 
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‘ ronl her husband, sue him for maintenance, (a) An tmjustified 
withdrawal from her husband suspends her right; (ft) a severer rule 
applies to a wife guilty of other misbehaviour, (c) A daughter living 

apart from hor father for no sufficient cause cannot exact maintenanco 
from him (d). 


7. It is an offence punishable under the Penal Code, Soo 494 ns 
jo the woman, under Sec. 497 as to the man, to marry the wife of 
iluidii not divorced and without the first husband’s consent, Beg. 
V B " a 1U P' L & A WGman thus married is entitled to maintenance 
,aa a concubine,) Khemkor v. Utniashankar-,(f) m is a concubiuo, 
Vramdavandm v, Yemanabai. {g) 


(a) Bhaslterv. Bhagu, S. A. Wo. 298 of 1876, Bom. n. C. P. J. F. 
for 1876, p- 273. A divorced woman is not entitled to maintenance, 
Muttammal y. Kamakshy Ammal et al, 2 Mad. H. C, R. 337 , 

j (®) M<$foaUappa v. Gnrwtava, S. A. Wo. 307 of 1872, Bom. H. C. 
11 J V. for 1872, Wo. 1 ; Narmada v. Garnish Naranyamhit, supra 
\ tratwam, Chetti v. Appaswami OJieiH, 1 M. H, 0 . Ii. 375 ■ SidUn- 
v - SJdaua, Bom. H. C. P. J. File for 187S, p. 77 ; g. A. No, 
307 of 1872; Mudvalappa v. Gursatava, B. H. C. P, J. Pile f or 1373 ^ 
p- 1. According to Steele, L. C. p. 32, repudiation without mainten¬ 
ance is allowable only iu those cases which involve complete loss 
of caste, such as adultory with a man of lower caste, procuring abor¬ 
tion, or eating forbidden food. In other cases a penance restores the 
erring wife-to her position. Should the husband desert his wife she 
is entitled to maintenance to the extent of one-third of his property, 
Bamahaiv Trmbak Ganesh Demi, 9 Bom. H.C.R. 283, and Gang aba 
v. N<m Moreshwar, Bom. H. 0. P. 3. for 1873, No. 9 5 . Sec Celeb. Big. 

U ' L 7l ’ 111 the answer at 2 Str. H. L. 309, tho gastri says 

t!iat a eon must give his mother a hare subsistence ovon though she 
be mi adulteress. Oolebrooko quotes the Mit. Oh. II. Soc. 1, para. 7, to 
show that brethren are not bound to maintain their brother’s un¬ 
chaste widow. He doubts if there is an authority imposing on the 
son a legal obligation to support an adulterous mother i but Mimu and 
other plains prescribe the duty under all circumstances. Soa above, 
pp. 263, 356, and Muuu II. 225, 235. 

(c) Simjnti v. Jiidhabdi, Bom. 11. C. P. J. F. 188], p. 1C3; Narmada 
v, banes ft Naray(m s supra. 

(d) Ilata Shavdtri et al v. Ilata Narayanan Nambudin, 1 M. H, G. 

it. 

(c) See to tho same effect lieg. v. Kassan Gaia, 2 Bo, II. C. E. 117 
. (/) 10 Bom. H. C. R. 381. 

(?) 1- Bom. H. C. R. 229. 

i * 75 H 







Q, 7,—A widow, who tad no sons, and who was faithless 
to her husband, assigned her husband's immoveable pr<y 
per by as security for a debt duo to bis creditor. Jrtor 
sister-in-law objected, on tbo ground of tho inability of a 
faithless wife to mortgage her husband’s property. What 
are tbo rules of the Sastras on the subject f 

A .'—A woman, who has no sons and is guilty of adultery, 
cannot have any claim to her husband’s moveable or immove¬ 
able property, although he may have lived separate from 
other members of his family. Those, who are his legal heirs, 
entitled to take his property, should liquidate his debt. 

Ahmednug gar, (September 3rd, 1847, 

Authorities. — (1) Yyav. May . p. 131, 1, 6 (see Chap. VI- Sec. i c , 
Q, 1); (2) p. IS5, 1.7; (3) p. U5,1.5; (4) p. 159, 1. Si'CS) P* 181 > 
Jl 5; (6) Mit. Vyav. f. 12, p. 1,1. 10. 


Q, 8 —Can a widow, who has re-married, inherit the pro¬ 
perty of her former husband ? If the widow has some 
children by her first husband, and if they aro loft under tho 
protection of her husband’s brother, can tbo brother in his 
capacity of guardian claim his deceased brother s pi operty, 
or should it bo given to his widow who has re-married f 
A .—A widow, who re-marries, cannot bo considered a 
faithful wife. She cannot therefore "claim the property of 
her first husband. If she has some children by her first 
husband, and if they are left with lior husband’s brother, ho 
can claim tho property of the deceased. 

Sadr Adulal , July 80iA, 1840. 

Bkmauk —Tho case would fall under Act XT. of 1856, and the 
decision seems to agree with hoc. 2 of that Act* a l3v 
C hap* 1L Sec. fi B. 
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BOOK IL—PARTITION. 

INTRODUCTION. 

Definition. 

§ 1. The Law of Partition is the aggregate of the rules, 
which, when a Hindft family, (a) living in union, separates, 
determine the duties and rights of its several members with 
respect to the common property and liabilities, (b) The 

(a) In the case of Raj Bahadur v. Bishcn Dciyal , I. L. R. 4 All. 343, 
it was recent!}' held that the Hindi law applies of its own force 
only to an orthodox Hindi, This rule literally applied would ex¬ 
clude from the operation of the Hindi law Jains, Liiig&yats, and 
other sects of dissenters. But Hinduism is a matter of race as well 
as of religion, and the Hindi law, as we have seen, allows all classes 
of Hindis to be governed by their own customs when these differ 
from the general law. This is the basis of the customary' law of 
castes (see Matburd Naikin v. Esu Naihin, I. L. It. 4 Bom. 545), 
according to the Hindi view of the matter, and the indulgence ex¬ 
tends even to the established usage of a family. In the case referred 
to, the High Court at Allahabad found a similar rule applicable to a 
HindO family half-converted to Mahomedamsm, as a law of'"jus¬ 
tice, equity and good conscience,and upheld a claim for partition 
according to the Hindu law, because as to inheritance the family had 
adhered to that law. The case of Abraham v. Abraham , 9 1. I. A, 
195, is cited, but that of the .Khojas and Mernons, Perry, Oriental 
Cases, 110, is not referred to. Cafcchi Memons and Khojas retain by 
custom some Hindi laws of Inheritance, but are otherwise governed 
by the Mahomedan law; in re Haji Ismail , I. L. R. 6 Bora. 452 ; Ahmed* 
bhoy Hubibhoij -v . Valleebltoy Casumbhoy, ib. 703. Mere apostasy does 
not free from the Hindi marriage-law. See Government of Bombay v, 
Ganga, I. L. R. 4 Bora. 330 ; Act. XXI. of 1806. In Madras a view 
has been taken which would enable an association for almost any 
purpose to give itself rules analogous to those of the ordinary Hindi 
law. See below the case of the dancing women, 

(b) By the Civil Law, partition is regarded as a kind of exchange. 
Hence an hypothecation of any share, validly created, subsists on all 
the shares after partition. "The doctrine of the old French law 
was, on the other hand, that a partition had no relation either to the 
contract of exchange, or to the contract of sale ; that it was not in 
the nature of a purchase-deed (Hire d* acquisition), but only had the 





PARTITION. 

—of tliis law is tlie family. Property in 
^T&gorded as an attribute or consequence of the relation of 
community of origin, not union of property as the source of 
the rights and duties of the co-sliarers. A mere association 
in estate (a) will not make tho subjects of it members of a 

effect of determining and limiting to certain subjects the indefinite 
share which, before the partition, each co-heir or other co-proprietor 
had, in the mass of the property, divided. According to the distinc¬ 
tion to be found in the writings of so many French Jurists and in 
tho Code itself, the instrument of partition was * im acto declaratif,' 
not ‘ un acte tramlatif de propriete / ” P. C. in Oourtcmv v. JETewetson, 
L. R. 6 P. C. at p. 412; Pofch. Tr. de V. Pfc. VII. Art. 6, 7. 

The former of these two theories somewhat resembles that of the 
Bengal law, as given in tho Daya Bh&ga,'Chap. I. paras. 8, 35 (Stokes, 
H. L B. 184, 193). The ownership of sons arises, according to 
J iradbav&hana (para. 14), only on the death of their father, and there 
exists per my et non per tout, * a several though unascertained right 
in each co-parcener 5 (1 Macn. H. L. 5), being as to each limited to a 
particular share, which is merely distinguished individually from the 
others by the act of partition, see Jagannabha i%.Coleb, Dig. Book V 
T. 2 Comm. ; 1 Str. II. L. 201. This view is contested by the Yfra- 
mitrodaya, Transl. p. 2, and by some even of the Bengal writers, as 
may bo seen from Colebrooke’s notes, but on it rests the recognised 
right of an undivided co-parcener to deal with his own share by way 
of sale or mortgage. The Mit&kshara on the other hand assigns to 
the sons a common ownership with their father by birth (Mit. Chap. I. 
Sec. I, para. 23 ; Stokes, H. L. B. 374), which extends, in the case of 
each co-sharor, to the whole, so as to prevent auy one singly from 
dealing even with a part (para. 30; 1 Macn. Hi L. 5), and then parti¬ 
tion is the mutually exclusive concentration on particular portions 
of the individual ownerships previously extending in mutual concur¬ 
rence over the whole property (para. 4). Compare the Smyibi Chan- 
drika, Chap. XII. para. 9, and the Viramitrodaya, Transl. p. 3,19, 42. 
On the death of a parcener " without male issue, his share becomes 
extinct, because no partition lias taken place in the family, and there 
has consequently been no ascertainment of the share of each parce¬ 
ner.” See Udaram SUctram v. Emm Pandoji, 11 Bom. H. C. R, 76; 
Narsinhbhat v. Ohenapa Ningapa , S. A. No, 205 of 1877, Bom. H. c! 
P. J. F. for 1877, p. 329. 

{u) The mutual relations of members of a united family are sharply 
distinguished from those of mere partners, Samalbhui y. Someshrvar et 
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family, biit their being members of a joint family ina 
their estate and their acquisitions, except in special cases, 
common property, (a) The dissolution of the union makes 
joint property in this sense impossible except after a re-union. 
Separate rights of the members take the place of the undis¬ 
criminated common right, and the shares are determined 
according to the branches and sub-branches proceeding inter 
se from the common stem, (h) 

The Mifcaksharu, (Chap.I. Sec. L para. 18) explaining the 
familiar text as to the sources of ownership, says that Inherit¬ 
ance “relates to unobstructed and Partition to obstructed 
inheritance/* The exposition in the Vlramitrodaya is that 
“ unobstructed'’* relates to a right of ownership actually 
subsisting in the lifetime of one from relationship to 
whom it arises, and “ obstructed** to one only ready to come 
into existence on the death of the obstructing owner, or a 


al, I. L. ID 5 Born. 40; and the Yfram. quoted below, though the 
association of the latter is recognized as much more intimate than 
under the European laws. Partnership however m ust now be govern¬ 
ed by the Indian Contract Act. IX. of 1872. On the division of a 
caste the Courts have sometimes declined jurisdiction in a quarrel 
concerning a partition of the caste property, as being a caste question 
excluded from cognizance by Beg. 2 of 1827, Sec. 21, see Ginlhar 
v. Kalya , I. L. E. 5 Bom. 88.. As to the last point see Act XIV. of 
1882, Sec. 11, and Vasucleo v. Vamnaji , I. L. B. 5 Bom. 80. Without 
such a provision the decisions of the castes would be subject to revi¬ 
sion by the King’s Courts according to the Hindft law, see 2 Str. H. L. 
267, and it is not infrequently a question whether a caste decision, 
so-called, has been properly arrived at; Murari v. Suba t I. L. B. 
6 Bom. 725. As to the incidental cognizance of a religions question, 
by a Civil Court reference may be made to Krislmasami , v. Kristi - 
nania , I. L. B. 5 Mad. p. 313, and to Brown v. Cure of Montreal, 
L. R. 6 P C. p. 157; as also to Dhurrum Singh v. Kissen Singh, 
I. L. B. 7 Calc. 767. 

(«) Comp. Laveleye, Prim. Prop 181 ss. 

(. b) Comp. Maine, Early Hist, of Inst. p. 79, and Ballabhdds v. 
Sundardds, I. T* R. 1 All. 429. See the "V iram. Iraiisl. p. 168, 162 ; 
Yyav* May. Chap. IV. Sec. 2. 
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woufa 


by several such owners. Thus inheritance woufa 
frjiply to the sons taking collectively the aggregate patri¬ 
mony, partition to collaterals taking the same estate, not 
previously vested in them, according to their shares, or a 
mother taking on a partition by sons, (a) 

I he intimate connexion of the laws relating to the two 
subjects has frequently been recognized. u Inheritance/^ in 
the sense of a right coming in to active existence only at a 
preceding owners death does not apply to the most frequent 
and important cases of inheritance under the Hindu law a& 
conceived by the Mitakshara and its followers. The growth 
oi a family is regarded as like the growth of a banyan tree, 
each new male offshoot of which immediately becomes a part 
ol the whole, capable, when the parent stem perishes, of con¬ 
tinuing tho existence of the aggregate of which it then 
becomes the most important,, perhaps the sole remaining 
element, The Hindi! lawyers of the Western School ac¬ 
cordingly treat of Partition under the title of Dayavibhaga, 
regarding the contents of which see Introduction to Bk. 
I., pp. 57 ss* 

Fijnanesvara’s definition of tho word u Partition” is 
defective, (6) since it does not touch on the duties and 
liabilities of tho co-parceners, which, as the subsequent 
treatment of this Title shows, are apportioned in the act of 
Partition just as clearly as the shares of the common pro¬ 
perty. 


Subdivision, 


§ 2. I ho subjects which the law of Partition presents for 
consideration, therefore, arc :— 


!• Tho family living in union, 

IX The separation of such a family, 

HP The common property to bo distributed, 


the Madhaviya, pp. 4 ss. 

[b) See Mit. Clmp. I. Sec. 1, para. 4. 


(a) See above, p. 07 ; and below, Bk. 11. Chap. II. Sec. 2. ^ also 
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The common liabilities to be distributed, and 
V, The dbties and rights arising from the separation. 
The evidence of Partition, though it forms strictly no part 


of the law of Partition, may bo included under this head lor 
corivonlence sakoyandiB deference to the custom oi the Hindu 
lawyers, who always treat it under this title. 

I. Thb Family living in Union. 

§ 8. The normal state of a Hindu family is one of 
union. ( a ) The rule holds as to the family of a »Sudra in 


(a) Gobind Chundar Mookerjne v, Doorga Par sad Baboo, 22 G. W. R. 
248, and the cases there cited by Sir R. Couch, C. J. 

“ The common abode of brethren is preferable while the parents 
are alive, as likewise after their death,” Yiram. Tr. p. 52. But if 
increase of .religions merit (by sacrifices) be desired, then partition 
should be made/*’ lb. See Ncdkisto Dp.6, y, Beer Glmnder Thakoor, 12 
M. I. A, at p. 540. 


As to the case of a younger brother gradually admitted by the 
elder to a participation in his business, see tho reply of the oiUferis • in 
Abraham v. Abraham, 9 M I. A. at p. 285 ; Vedavalli v. Mrayana , 
I. L. It. 2 Mad. 19. See Maine, Anc. Law, Chap. YIJXp. 2.61 ss. In 
Bootogm y. Smnam, 1 L. R 4 Mad. 331, and some other cases it 
geews to be held that dancing girls living chiefly by prostitution are 
capable of forming a joint family. The invested earnings of two 

• • (; ters were held not to be “ gains of faience” partible with the rest of 
tLc family, but self-acquired impartible property of the two gainers. 
A true joint family could, not possibly spring from a prostitute 
mother, but the family might possibly “ constitute themselves 
parceners afttr tho manner of a Hindi! joint family, as in the case 
cited above, p. 4, (g). 

Joint tenancy under tho English Jaw arises only from some act of 
ibo parties (r<? Cruise, Dig. Tit. XYIIT. Chap. 1): joint tenancy by 
inheritance is not recognised, though co-parcenership is. The joint 
estate’of a united Hindu family differs in some respects from both. 
Tims, the'co-sharers, unlike English co-parceners, have, under the Mi- 
takslmiA, an entirety of interest,, and along with a limited representa¬ 
tion >:'mpra pp, 65-ss.) there is a jus accrescendL On the other band a 
joint tenant can dispose of bis own share, and thus sever the joint 
tenancy, which the Mifc&kshara does not allow without the assent, of 
76 h 
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illegitimate sons are members equally with those who 
legitimate, though entitled on partition to only one half 
of the shares taken by the latter, (a) 

The group thus constituted is in most of its civil rela¬ 
tions to those outside it regarded as a social unit with com¬ 
mon interests and duties as well as in typical cases common 
sacrifices and a common household. In such a group, mem¬ 
bership of which may be abandoned, as unanimity cannot in 
all things be secured, the predominant will must be that of the 
greater number or of those who can exert the greater energy. 
Thus it was said that a majority of united brothers may deal 
with the estate even byway of alienation of part of it for the 
obvious benefit of the whole. Where four brothers sold a 
small part to redeem a large one, the adopted son of the fifth 
brother was held bound by the transaction (Z>) though he had 
not assented to it. This is perhaps the necessary practical 
solution of the question a,rising' from a conflict of wishes 


fcho other co-sharers in a united family. Sec for tlio present law 
pp. 167, 206, and note. Partition of a joint fcenancj^ could not be 
enforced under the English common law prior to the Statutes of 31 
and 32 lien. VIII,, but a writ of Partition was given to co-parceners 
by the Common Law. 


To the Intimate union of the Hindu family may be traced the widely 
spread benami system under which one person, usually a near relative, 
purchases property in the name of another. A father not distinguish¬ 
ing his own interests from those of his son, invests money or estab¬ 
lishes a business in the narao of the latter as born under a favouring 
star. Next comes a similar purchase for the purpose of securing the 
investment against future chances. Finally,arises a system of fiotb 
tious ownership. The Courts, looking to the facts, decline to recog¬ 
nize generally in a purchase by a Hindd in the name of a son an 
intended advancement of the son as under the English law. The 
presumption is in favour of a purchase for the benefit of him who 
supplies the price. See Nagiribhai v. Abdulla , I. L. R. 0 Born. 717 ; 
Gojni Krist, Gosain v. Ghmpersaud Qosain, 6 M. I, A. 53 • Indian 
Trusts Act. II. of 1882, Sec. 82. 


(ft) Mi v. Bairn and Genu , I. L. R. 4 Bom. 37. 


(b) Ratnagiri, 5th June 1852, M.S. 
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§L 


bgst co-equals. The doctrine of the older jurists, how¬ 
ever, seems to have been that a complete consent of all 
concerned was requisite (a) to an effectual volition touching 
the common property or interests except in cases expressly 
provided for. ( b) The need for unanimity in common acts 
is still so strongly felt that it is said the consent of all 
the co-heirs is requisite to justify expenditure from the com¬ 
mon estate even for the funeral ceremonies of a father, { c) 
and the legal identity ofthe several members of the joint family 
is so complete under the law of the Mit&kshara, that a single 
member cannot, according to the Sastris and to Colebrooke,(c?) 
deal directly with any part of the common property. 
His gift , or bequest of any portion is inoperative (e). 


(a) See above, p. 221, note (e). 

( b ) See Bk. II. Chap. II., Sec 1, Q 8; sec below as to the cases, and 
also above, p. 289, note (a). 

(c) Bomdaile’s Collection, Lithog. p. 37. 

(d) 2 Str, H. L. 339, 432, 449. 

(e) Tlurreewuhilh Gicnigaram v. Kesltowravn, Shoodciss, 2 Borr. / ; 
Ichhdram v. Prumanund, ibid.. 515; Vasude.v Bhat v. Venkatesh Sotn- 
Ihav, 10 Bom. II. C. B. 139 ; Gcingub&i v. Ramaund, 3 ibid. 66 A C. J. 
(gift to a daughter); llumbhat v. Lakshmun Chintaman, I. L. B. 
5 Bom. 630; Coleb Dig. Bk. Y. T. 173, Comm.; Smriti ChandrikA, 
Chap VIII. page 20; Ganga Bisheshar v. Pirthi Pal, I. L. K. 2 All. 
635; Chumaili Kuar v. Ram Prasad, ib. 267; Unoo-roop Ternary v. 
Lalla Bandhjee Suha.y, I, L. R. 6 Calc, at p. 753. Sacrifices, to the 
completeness of which some expenditure is requisite, can be perform¬ 
ed by any member of a united family only with the assent of the 
others. See the Dharmasindusara, as quoted by Golds tucker (On the 
Deficiencies, &c, p. 40.) The Viramitrodaya, concurring in the view 
that it is of the essence of a sacrifice to part with property that is 
distinctly one’s own, says that notwithstanding the joint ownership 
of his sons a father may do this without their permission ou account 
of his (administrative) independence and their dependence. Mitra- 
misra, however, seems to think that where there is a proprietary 
right there may bo, for sacrificial pin’poses at any rate, an effectual 
relinquishment of that right by tho individual, though it be attended 
with sin. According to this view members of joint families woukl bo 
free from obstruction in dealing with their own interests. Ylram. Ir. 






:paetitio.n- j inteootctiok* 

svara and Balambhatta/ in commenting on 
rtitiafcshar^ Chap. I. Sec. 1, pL 20 (Smokes, H. Ij. B. 373)., 



p, 14 1 infra Bk; II. Chap. I. Sec. 2,Q. 4. This is cited in Lakshman. 
Dadd Ndik v. R&mchmdra Dadd Ndik, L. K / l A. at p. 195, and the 
power of alienation is called tk an exceptional doctrine established by 
modern jurisprudence,;” The subordinate joint ownership of the 
Hindd wife m her husband’s estate does not interfere with his free 
disposal of it or confer any right of disposal on her, see Virata. Tran si. 
p. 165; Coteb. Dig. Bk. II. Chap. IV. T. 28, Comm.; *2 Sir. H. L. 7\ 16, 
though her maintenance must be provided for. In Bengal, however, 
she is recognized as entitled to a share against a purchaser in execu¬ 
tion, Badri Roy v. Bhawai N- Dobey, I. L K- 8 Calc. 649- 

Tho consent of brethren is necessary to a gift at a mother's 
obsequies, 2 Str. H. L, 339, according to the Sastri, on whose reply 
however see the Notes loo, tit. Thus a joint family can act only 
collectively- At % Str. IL. L. 449 the Sastri of the Recorder's Court, 
Bombay, says "An undivided family having no power individually, 
but collectively only, no member can, without the concurrence of all, 
express or implied, dispose of any thing,” and such is the purport of 
the Mit.-Chap. I. Sec. 1, para. 30; above, p. 478. See also C/iuchm Lull 
Singh v. 'For an CUunder Singh, 9 C. W. R 483, "An individual cannot 
alien his real estate to the prejudice of his heirs/’ Sutherland in. 2 
Str. H. L. 13, 446, But an occupant under Government may, without 
assent of the heirs, resign his holding (Arjwna v. Bhcivanet a! > 4 Bom, 
JEL C. R 133 A. 0. J .; Davalatd cl at v. Bent bin Yddoji et al> ibid. 
197 A. C- «T.), on account of the special relations created by or con¬ 
stituting occupancy, Gundo SJdddheshvar v. Mar dan Sdheb , 10 ibid. 
423; Gheldbt.U v. Franjivan, 41 ibid. 222; Taraehand v. Lakshman, I. 
L. R. 1 Bom. 91. A member of an undivided family in Madras cannot 
sell even his own share save in an emergency, according to the cases 
quoted in the note to Gangubdi v. Rdmannd, 3 Bom. H. C. R. at p. 68, 
A; C. J, But he has this power over what may come to his share in a 
partition according to Vi tin Batten v, Ycunonaynma, 8 Mad. H. C. R. 6, 
and the cases cited by the Privy Council in Simij Bmsi Koer v. Shea 
Prasad , L. R. 61. A. at p. 101. 

When one co-parcener had sued a stranger for part of the patri¬ 
mony and failed, and a subsequent suit is brought by ono elected 
manager in the name of all for the same property, a question of res 
judicata arises. Its proper solution may perhaps be referred to this, 
that the one who sued thereby set up a separate right, arid having 
failed, cannot sue for it again; and as he could dispose effectually of his 
own interest this is to be deemed transferred to the defendant, even 
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mis as unquestioned ; and the passage quoted bell 
Yajfiavalkya (see Property naturally indivisible), 
shows that the author was still under the dominion, to some 
extent, of the notion of land being properly impartible, and 
of its being inalienable, at any rate, without the assent jpf 
every co-owner, (a) The language of the Privy Council is 
to the same effect with regard to the incapacity of a single 
member. ( b ) But Colebrooke having said that in case of an 
alienation for valuable consideration, “ equity would perhaps 
award partition . >} to the alienee, (c) the Courts have allowed 
execution against the common property, to ascertain the 
undivided share and make it available to the creditor, whe¬ 
ther expressly charged or not, and have even recognized 
the logical consequence (d) that a single coparcener may alien 
or incumber his own share for valuable consideration, though 
not gratuitously, (e ) the vendor thus acquiring a right to"a 


though the manager's suit should be successful. See Breton. Const, 
de la chose Jugee, But a simpler solution is to be found in regarding 
the single sharer as an essentially different “ persona ” from the col¬ 
lective one, and the latter as not; affected by the act of the former. A 
suit for property as allotted to the plaintiff in partition does not 
bar a subsequent suit for partition, Shivram y. Narayan , I. L. R. 5 
Bom. 27. 

(a) See Mit. Chap. I. Sec. 1, para. 30; Stokes, H. L. B. 376 ; and the 
Vivada Chintfimam, p. 309. See below, Sec. 5 B. 

(fc) Musst. Chedha v. B Mihern, 11 M. I. A. 369, quoted below. 
See too Uambhat v, hubs liman, X. L R 5 Bom. 630, sub jin. and the 
cases there quoted. 

(c) See 2 Str. H. L. 350, 434,. 

(d) See Ponnappa Pillaiv . Pappwvdyyangdr, I. L. R 4 Mad. at 
p. 56, et $eq> 

(e) Vdsudeo Bhat v. Venkalesh Sanbhav, 10 Bom. E. C. B. 139 $ 
Bangapa v. Madyapa et di, S. A. No. 537 of 1873, Bom. H. C. P. J. F 
for 1874, p. 171. The High Court of Bengal declined to accede to this 
principle in Saddburi Prasad v. Phoolbdsh Koer , 3 B- L. R. 31, but as 
the liability of the share for its owner's debts has now been establish¬ 
ed by Been DayaVs case, L. R. 4. I. A. 247, it would seem that the 
same consequences must follow in Bengal as elsewhere See the 






(a) Whether before a partition of interests a] 

'fitly the parties or decreed by a Court, the purchaser’s right 
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is more than an inchoate one seems doubtful. The pur¬ 
chaser is said to become a tenant in common, (b) but still 
his right has to be worked out by partition, (c) and it may be 


said that until the partition of interests is completed there 
is no individual interest on which the alienation can take 


effect, ( d) or which will not become absorbed by survivorship 
on the sharer’s death. ( e ) The view of the Judicial Corn- 

remarks of the Judicial Committee in Suraj Bun si Koer v. Sheo 
Prasad , L. R, f> I. A. at pp. 102, 101. In Mmst. Phoolbash Koonwar 
v. Lalla Jogeshivar Sahay, their Lordships expressly refrained from 
deciding this question, see L. R. 4 I. A. 7,21, 26, 27, but in Suraj 
Bunsi Koer's case it is clearly laid down that even on a bond which 
could not have been enforced after the obligor’s death against his 
co-sharers (in that ease sons) an attachment aud order for sale create 
a charge in favour of the judgment creditor on his debtor’s undi¬ 
vided interest which is nob extinguished by the debtor’s subsequent 
death and his brother’s survivorship. In Madras a decree obtained 
against a metnber of a united family does not, according to Ravi 
Varma v. Roman , I. L, R. 5 Mad. 223, bind the family properly in the 
hands of the other members after his death. “ The interest,” it was 
said, “ survived to the other members,” and did nob ‘‘entire as assets 
of the deceased in the hands of the appellant.” In the case however 
of a father succeeded by sons the Judicial Committee have declared 
that the estate taken by the latter is assets for paying the debts of 
the former, see above pp. 167, 207, and as to attachment in execution 
see below, note (e). 

(u) TJddrdm Sitdrdm v. Barm Pandnji et al, 11 Bom. H. C. R. 76; 
Palamvelappa Kaimdan v. Maundrn Ndikanet al, 2 Mad. H. 0. R. 416; 
Sitdrdm Chandrashekhar v Sitdrdm Abdji , S. A. Mo. 379 of 1874, 
Bom. H. C. IV J, F. for 1875, p. 140; Mdhddoo bin Jdnid v. Shridkar 
Bdbdji, Bom. H. C. P. J. F. for 1874, p. 114; and Vrijabhuhhandd$ 
Rirpdrdm v. Kirpdrdm Govandds , Bom. H. C. P. J. F. for 1879, p. 263. 

( b ) TJddrdm Sitdrdm v. Rdmo Panduji, 11 Bom. H. TV E. at p. 81. 

(c) lb, 72; above, p. 168. A decree for partition does not, it was 
said, effect a severance so long as it is under appeal, Sakhdrdm Mahddev 
V, No 1 Krishna, I. L. R. 6 Bom. 113. 

(d) See Mavi Varma v. Roman , I. L. II. 5 Mad. 223, cited below. 

(e) See Suraj Bunsi Koer v, Sheo Prashad, L. R. 6 I. A. at p. 109, 
and comp. Rotta lidmasami Chctty v. Bangari Sesham Ndayanivdru, 
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>© however appears to be that an attachment in execu- 
creates a charge, (a) See farther on this subject below. 
Separation, Bk. II V Intro<3; Sec. 4 0, Sec. 5 A, Sec. 6 A. 

W*here one of the .members of a joint family has disap¬ 
peared those who remain may deal with the common pro¬ 
perty in any way consistent with good faith ( b ). 

One only of two or more united co-parceners cannot 
enhance rent against the will of another, or oust a tenant 
of the family ( c ), or recover his own estimated fractional 


I. L, E. 3 Mad. at p. 167; B, Krishna Ran v. Lakshmana Shanbliogue, 
1* E, 4 Mad. at p. 306, where it is considered that attachment 
for sale of a coparcener’s share severs his interest so as to make it 
available in case of his death before satisfaction of the decree: If a 
distinct, charge on the common estate is thus constituted it may 
admit of question whether that is quite consistent with the decree 
for ousting the purchaser in execution of a manager’s, share in 
Maruti JSTarayan v. Lilachand , L L. R. 0 Bom. 564. Property sold or 
attached under a decree against a father stands on a peculiar foot¬ 
ing, which is discussed below. 

(a) Suraj BmiSt Koer v. Shea Frashad , supra ? and O. Goorova 
Ruttmi v. C. Narainsaivmy, 8 Mad. H. 0. R. 13. 

( b ) Rdmckandra Sadashiv v. Bagaji Backajl , Bom. H. C. P. J. P. for 
1878, p. 134. 

(c) Krishnardo Jahdgirddr v. Govind Trimbah, 12 Bom. H. C. R. 85; 
Mcidhavrav v. Satyana et al, S. A. Ho. 225 of 1875, Born. H. C. P. 

J. E. for 1876, p. 8 ; but see also Krishna Rav et al v. Manaji et al , 
11 Bom. II. C. R. 106. Tinder the English Law it was held that any 
one of several joint landlords could by notice end a tenancy, JDoe v. 
Summerset, 1 B. & Ad. 135, Doe v. Hughes , 7 M. & W. 139. The 
tenancy seems to be regarded as dependent on a continuous and 
complete volition, while in India the relation created by contract has 
usually been treated as requiring a new and complete volition to 
change it. 

Thus one of several co-owners even after a partition of interests 
without a physical distribution of the estate, cannot, without the 
assent of the others, increase the rent of tenants or eject them.. 
B&laji Bhikdji Pinge v. Gopal bin Rdghu Knli, I. L. E. 3 Bom. 2?'» 
Guni Mahomed v. Moran , I. L. R. 4 Calc. 96; Raglm bin v * 
Govind Bahirao and others , Bom. H. C. P. J. for 1879, p. 446 Notice 
by some co-sharers only of enchancement of rent has in Bengal been 
held sufficient; see Chuni Singh v. Hem Mahto, I. L, IS- 7 Calc. 633. 
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>• ,^re of the joint property from a stranger, (a) He cannot 
alouo sue to set aside a charge created by another (J), 

I he rights of the coparceners in an undivided Hindil 
f amily gover ned by t he law of the Mitakshnrfi, which consists 


But tiie decision was by three judges against two. Comp. Qopal v. 
Macnaghten, ib. 751; Akojoe v. Vadelal, Bom. H. C. P. J. 1882, p. 320. 

According to the English common law a compulsion needs the 
concurrence of all entitled, see Attwood v. Ernest, 13 C. B. 881 com¬ 
pared with the cases above cited; but an acceptance or assent may be 
byone,MusLandr.Bavis,10C.B.645. Comp Mnaraov.MaZjee, 


I t Bom. H. C.E. 106. 


• Some 


•p it ° U ^ ^ ie ®^ arers were allowed, contrary to the wish 
O- another sharer, to eject an intruder in Radha Prashad Wasti v. 

.JY’ ■ 7 Calc - 41i In Bombay it would perhaps beheld 

that the outsider holding with the assent of a sharer was in 
the same position as if put into possession by him. See Mahaba- 
laga v. 1 iruaya, 12 Bom. H. C. R 138. In Bedtul Uossein v. Chorvar 

1 L ’ E ' 7 Calc - 470 > it was held that some only of several 
joiiiu lessors could not take advantage of a condition of re-entry See 

M u W t?«Jt ad AU ’ 16 °- W - »• 138 5 Qokool Pershad ,v. 
jl' WCM '' Mahlo, _0 C. M . It. 138 j Nundun Lnll v. Lloyd, 22 0 W .It 74 
C. It. In KattmUri Puhareth Karina Pisharody 


Valio t il Manakel 


harayauan, I. L. It. 8 Mad. 234, it is said that all interested in press- 
mg the claim must bo joined as plaintiffs, or if they refuse, as defen- 
“ ° Godl ; of Giv ; Proc - Sec. 26,28,32 j. Indian Contract A ct IX . 

compare Alexander v. Mullins, 2 Russ. 


daubs 
of 1872, Sec. 45; 
& M. 568, 


and 


rao 


The same general principle is recognised in Kri&nammav. Gang a- 
u, 1 . lj. K. o Mad. 229. in wluVh it woo 11^.1. 


E. 5 Mad. 229, in whiclTit was hold thJono of several 
sharers of a village could not enforce on a tenant a patta (momomn- 

tllA ” ° f l< j u * Py ablR ) for his separate share of the total rent duo by 
the teixant for Ins Tmifiinnr r*-* r.-. ■»» ,— j 


rtotegnt his Mdin^ In Kalidas Kevaldas v. Ckotalal et ,j 

nX l 1 f ° : , R J ' lb f ’’ P ' 31, ,fc waa rul<id fc hat all the members of a 
united family must bo joined as plaintffs in a suit for a trade debt 
An express assent to a suit by n manager was held in^St 
x Re orenco is made to Ramsebuk v. Rtmlal Kuvdob, I. L. E. 6 Cal gt)V 
\nd Dularchund v. Balramdas, I. L. B. 1 All. 454 * * 

(Kmihuni Mali Ion v. Manraj Mahton,!. L. R. 2 Calc 149 

ed in v M] T‘ n ’ 12 W - E ' P- cited and approv- 

I A at n 4 m , hoolbas K °°nwur v. Lalla Jogeshur Sahoy, L. J{ 3 

Img: g r at ,T. f0rCe 0f •**"*»*• than of the 

75, ‘Posito will is generally recognized. Goudsmit/Pand, 
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ther and his sons, do not differ from those of cop! 
era in a like family which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation 
of paying their father’s debts, which the Hindi law imposes 
upon sons, and the fact that the father is in all cases naturally, 
and in the case of infant sons necessarily, the manager of 
the joint family estate.” (a) 

The joint family is usually represented in external trans¬ 
actions by a managing member or members. The mana¬ 
gership naturally belongs to a father during his life and 
capacity for affairs, and then to the eldest member quali¬ 
fied. (b) The elder brother may take the management, 
unless the others intimate their dissent, (c) A manager’s right 
to bind the family estate by transactions or by charitable gifts 
rests on the consent, express or implied, of the members, (d) 
The manager’s transactions for the common benefit bind 
the several members in favor of ono dealing with him in good 


(«) Suraj Bunsi Kger v. Slieo Prasad Singh, L. R. 6 I. A. 88,100. 
The “ obligation ” arises', according to tho Hindu authorities, only on 
the father’s death. Sue below. 

(<-,) Steele, L. C. 153, 178; Manu IV. 184 ; Bhaoo Appajec Pnwar r. 
Khundojeo ivulud Appajee Powar, 9 Harr. 106; Buldkhiddss v. Ghama, 
Bom. H. 0. P. J- for 1880, p. 224; BhdgirtUhai v. Saddshivrdv 
Venkatesh, Bom. II. C- P. J. for 1881, p. 155; Suraj Buns* Koer v. Shea 
Proshad Singh, L. R. 6 I. A. at p. 101; Bdhdji Mdhaddji v, Krishnaji 
Bevji, I. L. R. 2 Bom. 666. These cases show also what is compre¬ 
hended in a “ family necessity.” For further texts see Vyav. May. 
Ch. I V. Sec. IY. para. 7. 

(c) Steele, Xi. C. 53; 2 Str. H. L. 331. 

\d) 2 Str. H. L. 333, 335, 339, 842. On the peculiar position of 
the manager according to Hindu law, reference may be made to 
ChucTam Lall Singh v. Poran Cliunder Singh, 9 C. W.E. 488; and. S. 
M. RangaumaniDdsi v. Kasmath Dutt, 3 B. L. R. 1 O- C. J. See also 
below, V See. 7 A. A certificate to collect debts under Act XXVII. 
of 1860 may be refused to a Karnavam (or managor) of a Malabar 
Tar tv ad to whom tho members refuse their confidence on aocount of 
his being a judgment debtor to the Tarwad, Madhava Pttnilcar v. 
Govind Panilm, I. L R. 5 Mad. 4. .Comp. Steele, L. C. p. 54. 

77 it 
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(i a) a want of which may be indicated by the unusual 
character of the transaction. (6) A lessee from one member 
as manager is not discharged by a receipt for rent passed to 
him by another member, (c) though under a lease from the 


(а) AusJmtosday v. Mohesclmnder Butt et al, 1 Fulfc. at p. 382 ; 
Tandavardya Mudali v. Valll Ammal, 1 Mad. H. 0. B. 398; Davlatrdo 
Mdnev. Na/wywmw Mdne, R. A. No, 51 of 1876, Bom. H. 0. P. ,J. 
F. for 1877, p. 175; Gnndo Maharfev v. Rdmbhat, 1 Bom. H. 0. -ft. 39 ; 
Nalmlchand et at v. Mayan Pitdmbar, Bom. H. C- P. J. F. for 1879, p. 
332; Jnlmrra Bibee v. Srce Gopal Mi&ser , I. L. R. 1 Calc. 470 ; N<L 
rdyanrdo Ddmodar v. Balkrishna Mahadev Go d/re, Bom. IT. C. P. J. 
I\ for 1881, p. 293; Chuni Singh v. Her a Mahto, I. L. 11. 7 Calc, at 
p. 642. Sea Coleb. Dig. Bk. II. Chap. IV . T. 54, Comm, ad fin ; 2 
Strange, H. L. 342, 343; Kasheehishore Roy v. Alip Mandril, I. L. R, 
6 Calc. 149. 

(б) B dji S'himrdj v. Deo bin Bdldji, Bom. II. C.P. J. IP. far 1879, 
p. 238 ;. I Str. II. L. 202; ; see Tlanuman Prasad Panday v. Babooee 
Munraj Koomveree, 6 M. I. A. at p. 412, and Kotin Ramasdmi GheUi v. 
'Bmigdri Seshama, X. L. R. 3 Mad. at p. 164 et seq., and Ponambilath 
Parapravan Kunhamod Hajee v. Ponambilath Pampravan KaUiath 
llajee 9 ib . 169. 

(c) Dada Rctvjiv. Bhau Garni , S. A. No. 279 of 1875, Bom. H. 0. 
P. J. F. for 1876, p. 11; Poshun Ram et al v. Bhowanee Been Soohobl 
et al, 24 C. 'VV. It 319. See Sanydppd v. Sdhebdnna , 7 Bom H. C. R. 141 
A. C. and Krishnamo Rdmchandra v. Mcm&ji bin Saydji, 11 B. IT. 
C. II. 106, .110 ; Ahoji Gopal v, Iiiracliand , Bom. H. C. P. J. 1882, 
p. 320; Jadoo Shat v. Kadumbinee Dassee, I. L. ft. 7 Calc. 150; and. 
Coleb. Dig. Bk. II. Chap. IV. T. 54 Comm, ad jin. For the English 
law see Robinson v. Hoffman, 4 Ri. 562, and Leigh v. Shepherd, 2 Br, 
and Bi. 465 ; Doe Dern Green v. Baker, 8 Taunt. 241. 

Payment to one of several co-skarers frees the tenant as shown in 
Krishnardo li&mchandra v, Mimdji bin Saijdji, 11 Bom. H. C. It 106. 
A suit by one co-creditor, except on the ground of collusion of a co- 
creditor with the debtor, cannot in general be maintained under the 
English law, bub he can give an effectual discharge; and under the 
systems derived from the Homan Law he may sue alone for the whole . 
See Evans’s Ppfchier, 1.144, If. 55 ss. As to debtors in solido one 
may properly represent all in paying but not in resisting payment, or 
in making advorse admissions or a compromise, see Evans’s Both. II, 
67. All eo-sharers must be ser ved with notice of intended foreclosure, 
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iers jointly he is. As to the limitations on a manageVs 
authority, seo Gopabiarain v. Muddomutty , (a) S, Sreewiutty 
y, Lukkee IS 1 arain Butt et al, (h) and Sura) Bunsi Koer’s case, 
supra. A widow managing for her infant son, like any other 
manager when minors are interested, as co-parceners 5 (c) can 
deal with the property only to meet existing necessities, but 
the other party is protected by good faith and reasonable 
inquiry, (d) and in Trim-hale v.* Gopal Shot (e) good faith and 
reasomtble inquiry seem to have been thought enough to 
justify and validate transactions with a member only sup¬ 
posed to be a manager acting for the common interest of 


No-render Narain v. Dwarka Ball, L. It. 51. A. 18- Under the Indian 
Contract Act IX. of 1872, Sec, 43, any one of several joint promisors 
may be compelled to perform the whole promise and may*then force 
the others to contribute. Whether a group of successors however 
•is in this position seems at least doubtful. The Hindi! law >'loos not 
seem to impose any “ solidarity v of obligation on them except as 
members of a united family. Comp. Doorga Persad v. Kesha Per sad 
Singh , L. It. 9 I. A. .27, 31. 

The co-sharers who have colluded with a tonant to defraud a co¬ 
sharer may on that ground bo sued by him in common with the 
tenant for the share of the rent due to the plaintiff,. Doorga Churn 
Surmalh v. Jampa Oossee , 21 C. W. It. 46, and Kales Churn Singh 
v E. Solano et al, 24 C.W. E. 267, ands ooAkoji Gopal v. Iliraehand, 
Bom. H. C. P. J. 1882, p. 320. 

(a) 14 B. L. R. 21, 49 (not perhaps quite assented to in Bombay). 

(b) 22 C. W. E. 171. 

(c) See Saramna Than v. M.nUayi Animal, 6 Mad. H. 0. It. at p. 
371. Dttrgapersad v. Kesho Persad Singh , I. L. E. 8 Calc, at pp. 661.- 
662; S. C. L. B. 9 I. A. 27. See Steele, L. C. p. 174-5. 

(d) Eunoom-cinpersaud Panday v. Mussl . Babooes Munra.j Koonicerec , 
6 M. I. A. 393; C. Colnm Comara Vmcatachella Reddyar v. R. Run - 
gasawmy S. J. Bahadoor, 8 ibid, at p.jB23; Ddlpaising v. Ndndbhdi et 
ail, 2 Bora. It. C. E. 306 ; Kashinath v. Dadki et al, 6 ibid. 211 A. C. 
J.; Bdi Kesar v. BXi Gangd et al, 8 ibid. 31 A, C. J. ; Bdi Aw it v. 
BdiManik , 12 ibid. 79 ; Saravana Tevan v. Mutiny i A mmat, supra 9 
Ratnam v. Gooindarajula, 1. L. E. 2 Mad. 339. 

(e) 1 Bom. H. C E. 27. 
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family, (a) In another case ( b ) the payment to a 
mother as manager of a debt due on a mortgage executed 
to her as manager was held to bind the son who by taking 
no steps for several years after attaining his majority might 
be deemed to have ratified the transaction of which he had 
taken the benefit, (c) 


In the common case of an ancestral trade descending to 
the members of an undivided family, the manager can 
pledge the property for the ordinary purposes of the busi¬ 
ness. He may also enter into partnership with a stranger, 
but not enter into a compromise of partnership differences 
by a division and transfer of the partnership property, to the 
possible prejudice of minor members of the united family, (d) 
A. managing Khofc has not authority to give up important 
rights vested in the members generally, (e) A manager, it 
has been said, is not at liberty to pay out of the estate his 
father's debts barred by limitation. (/) His authority to 
acknowledge a debt does not arise necessarily from his 
position but may be inferred from circumstances. Thus he 
cannot, without special authority, revive a claim against 


00 See tlie cases in note (d), p. Gil; Bdbaji Sahhoji v. Earnset 
Pcmdushd, 2 Bom. H. C. R. 23 , Gam Bhive d al v. KaneBhive, 4 ibid. 
169 A. C. J.; Mahal ear Persad v. Barnyad Singh et al , 12 B. L. R. 
90 ; and the remarks below on Bk. II. Chap. I. Sec. 1, Q. 5, Comp. 
Doorga Persad'8 case referred to below. 


(&) Anant Jaganativ v. Atmaram, 2nd App. 301 of 1881. 
(c) See Act IX. of 1872, Sec. 197. 


(d) Johurra Bibee v. Sreegopal Misser, I. L. R. 1 Calc. 470 ; Rdmfal 
Thakiirsidds v. Lakshmichund et al, 1 Bom. H. C. R. ii. Appx. 


(e) The Collector of Rainagiri v. VyanJcatrav Narayan, 8 Bom 
11. C. R. 1 A. C. J. A father sued for a share of property as joint, 
and then entered into a Iona fide compromise. His son subse \ nenfly 
renewing the claim, was held bound by the transaction ; Pitam Singh 
v. Ujar/ar Singh , I. L. R. 1 All. 651. 


(/) Gopal narain Mozoomdcu v. Muddo muUy Gvptee t \4! R, L. R. 49, 
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’amily barred by limitation, (a) The Hinclft law, 
owever, insists strongly on the payment of a father’s debt. 
It is the strongest of the obligations which devolve on tho 
sons, and the pious duty resting on them (c) may perhaps 
be held to justify the satisfaction in such a case of a claim 
that could not bo enforced. In the case of TilakcMnd v. 
Jitamal (d) it was ruled that a barred decree against a father 
is a valuable consideration for a new engagement by a son, 
and that a representative is not bound to plead limitation 
whenever he can do so. This was approved in bhalu 
Ndhand r. Parbhu Bari, (e) where a relation of a deceased 
husband sought to have the act of a widow set aside, by 
which she fulfilled his engagement made on the adoption of a 
son instead of setting up limitation as a ground for repudiat¬ 
ing it. It would seem therefore that in Bombay at any 
rate a manager may discharge the religious obligation of the 
family out of its estate without having to make the loss 
good at his personal cost, (f) A contract by a manager of 
a HindH family with a stranger by which ho seeks with the 
stranger’s connivance improperly to obtain for himself an 
undue share, is reacindible at the suit of the party defraud¬ 
ed, and is not enforcible even as between the contracting 
parties, (g) 


(a) Chimnaya Nayudu v. Gunmatham Chc.tti, I. L. R. 5 Mad. 1(59. 

(b) Sue Colob. Dig. Bk. I. Chap. V. T. 185,186; and above, Introd. 
toBk. I. p. 102. 

(c) See Udaram v. Ranu, 11 Bom. H. C. BY 76, 84. 

(d) 10 Bom. H. C. R. 206, 213. 

(e) I. L. R. 2 Bom. 67, 71- 

(/) An executor may pay a barred debt, Lotvis v. Rurnney, L. 11. 
4 Eq. 451, and set off against the share of a next of kin a barred 
debt due by him to the estate, Re Cardwell's Estate, L. R. 20 Eq. C. 
644. So in India the representatives of heirs claiming a shore in 
accumulations of interest on money in Court must submit to a sot- 
off of barred debts duo by them to the estate, Lokenath Mulhclc v. 
O day chum, MvdlicTc, I. L. E. 7 Calc. 644. 

(ff) Ravji Janardhm v. Gangadharhhat, I. L R. 4 Boxn. 29. 
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.^^ae cases already referred to will have shown that there 
is much uncertainty as to the position of members of united 
families with respect to the property in relation to their 
co-members and the creditors of co-members and persons 
with whom the co-members have contracted obligations. 
It cannot, in many cases, be said with confidence whether 
the transactions of an alleged manager bind the whole family 
or not, or whether in a particular instance a member suing 
or sued is to be deemed a representative of all, and if not 
what are the precise relations to the family estate which 
arise throug’h litigation at its several stages between him 
and strangers with or without liens or ostensible liens on 
the property. In the case of the transactions of a father 
and of suits against him as affecting his sons’ interests, 
along with his own, in the family property, a special source 
of complications has been found in the doctrine by which, 
in recent years, the pious duty of paying a deceased father’s 
debt not of a disreputable kind has been translated into an 
authority of the father to burden the estate or dispose of it 
for satisfaction of such a debt, and a right on the part of 
creditors to enforce, during the father's life, at the cost of 
his sons, the moral obligation which, under the Hindu law, 
cannot arise for them until his death. The father is usually 
manager. Sometimes after borrowing money for proper 
purposes he colludes with his sons in trying to evade the 
obligation by asserting that it was obtained under such 
circumstances that the family estate is not answerable for 
it. («) The son may have acquiesced in his father's transac¬ 
tions. It does not seem possible to reduce the decisions 
of recent years on such questions as these to exact harmony ; 
but the questions recur so frequently that it will be useful to 
collect and compare the chief conclusions arrived at by the 
several High Courts and by the Judicial Committee. These 
will be considered as they bear on the ordinary co-parceners 


(fl) See Oomedrai v, Eindal, quoted in llanoovian Persad 9 & case, 6 
M. L A. at p. 418. 
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4e, on the manager, on the father and son, and 
Strangers connected with them in these several capacities in 
the way of litigation or of voluntary transactions* 

In the recent case of Ramsehnh v. liamlall Koondoo (a) at 
Calcutta, it seems to bo intimated that when a joint family 
carries on trade all the members must join as plaintiffs in a 
suit arising out of the trade. The claim was held barred 
because some of the members of the family had not been 
joined as plaintiffs until the suit as to them was barred by 
Sec. 22 of Act XV. of 1877, though instituted by other 
members within the period of limitation, (b) In several 
other cases the law has been held to be expressed in the 
less exacting proposition that where there is no manager 
all the members of a united family must be joined or be 
effectively represented in a suit brought to affect the common 
property; (c) but where there is a manager acting honestly, 
or where there has been an effectual representation, all may 
be bound, though not individually made parties, (d) In 
one case infants were held liable for a share though the 
manager had had no right to defend the suit in their 
name (e). 


(a) I. L. R. 6 Calc, at p. 826. Followed in Bombay in Kalidas v. 
Chotalal, H. C. P. J. 1883, p. 31. Comp. 2 Str. H. L. 331 ss. 

(j b) See further below, IY. Liabilities on Inheritance. Compare 
the case of GoodUUe dom. King v. Woodward, 8 B. and Aid. 689, 

(c) See Rdjdrdm v. Luchnan, supra*, Norcnder.Nurayan v. Ihuarka 
Lai, L. R. 5 I. A. 18, 27; Reasvt Blossom v. Chorwar SmgJi, I. L. R. 
7 Gale. 470; see Radlia Proshad Wasti v. Esuf , ib. 414; Akoji and 
Gopal v. llirachand , Bom. H; C. P. 1.1882, p. 320. 

(d) Coleb. Dig. Bk. II. Chap. 1Y. T. 54; Jogendro Deb Roy v. 
Emdndro Dob Roy, 14 M. I. A. at p. 376; May Aram Sevrdm t. 
Jayvantrav P ancLurang, Bom. H. C. P. 1. F. for 1874, p. 41; Ear ay an 
Gap Eahbu v. Pdndurang Ganu , 1. L. R. 5 Bom. 685; Bisscssur Lall 
Sahoo v. Maharajah Luehmessur Singh, L. R. 6 I. A. 236; Radha 
Kishen Man v. Bachhaman, I. L. R. 3 All. 118. See below, Separation. 

( e) Doorga Persad v. Kesho Per sad, L. R. 9 I. A. 27. 
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»f this class of suits it had previously been said by"_ 

udicial Committee (a) that when the members have not 
conflicting interests there are cases c< wherein the interest 
oi a joint and undivided family being in issue, one member 
of that family has prosecuted a suit or has defended a suit, 
and a decree has been made in that suit which may after- 
wards be considered as binding upon all the members of 
the family, their interest being taken to have been sufficient™ 
ly represented by the party in the original suit.** It was held 
in Mayarayti Scvcira.ru v . Juijvctiitriiv Panduvang, (b) that a son 
had been sufficiently represented by bis father in a suit on a 
mortgage. A father having sued for a share of property as 
joint and then entered into a bond fide compromise, his son 
subsequently renewing the claim was held bound by the 
transaction, (c) and more recently that nephews had been 
represented by their uncle, (d) Similarly in Bissessur Lall 
Sahoo v. Maharajah Lashmessur Singh (e) it was held that 
decrees which “ are substantially decrees in respect of a 
joint debt of the family and against the representative of 
the family,” “ may be properly executed against the joint 
family property.” (/) At Allahabad it has been held that 
where the family property hypothecated by a father for 
family purposes had been sold in execution of a decree 
against him alone the sons could not recover their shares 
from the purchaser, (g) The learned Judges say that the 
decision of the Privy Council is an authority for holding 
that when a suit is brought to recover a family debt against 
a member of a joint Hindi! family it may be assumed that 


(a) JogendroDeb Roy Kut v. FvmndroDeb Roy Kut, 14 M. I. A. p. 376. 

(b) S. A. No. 435 of 1873; Bom. H. C- P. J. F. for 1874, p. 41. 

(<;) Pitarn Singh v. TJjagar Singh, I. L. It. 1 All. 651. (It is not 
said whether at the time of the earlier suit the son was a minor.) 

(d) Ndrdi/an Gop Halbu v. Pandurang Gannu, I. L. It. 5 Bom. 685 
(«) L. R. 6 I. A. 233, 237. 

if) See above pp. 168, 169, and TJmbica Prosad Teewary v. Ram 
Sahay Lall, l, L. R. 8 Calc. 898. 

(g) Ram Narain Lai v. Bhavani Prasad, I. L. R. 3 All. 443 
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„™efendant is sued as a representative of tbe family, (a) 

'also for holding "that.decrees.substantially.in 

respect of a joint debt.may be properly executed against 

the family property.” In a subsequent-case (h) it has been 
held that adult members presumed to know of a mortgage by 
a father for family purposes and not protesting, (c) and not 
afterwards asking to be made parties to a suit on the 
mortgage against the father- alone, are bound by tho 

decree (d)> 

This seems to put the liability of sons arising from transac¬ 
tions of their father and from suits against him on the ground 
of representation through their acquiescence, (e) The same 
doctrine has been applied in Bombay where there had been 
a conscious and willing participation in benefits obtained. (J ) 
Thus the payment to a mother as manager of a debt due 
on a mortgage executed to her as manager was held to bind 
the son, who by taking no step for several years after attain¬ 
ing his majority might be deemed to have ratified the 
transaction of which he had taken the benefit, (y) but the 
. presumption has not been carried to the length in any 
ordinary case of excusing one who would impose a liability 


<nju g doctrine was rejected at Calcutta in Bamphul Singh v. 

~ r* n, 1 _ KOQ A a f A a. an -if, fi.trft.insh fL 


D l Narain Singh, I. L. »• 8 Calc, at p. 523. As to a mat against a 
lather’s instead of a son’s widow, see Siva Bhagtam v. i dam 


PadiacU, I. L. E. 4 Mad. 401. 

(5) Phil Chand v. Man Singh, 1. L. * AU. o09. . 

(cl In Upooroop Tewary v. Lalla Bimdhjee Sahag, I. L. R. 6 Calc. 
749 the sou wilfully stood by allowing the creditor to suppose ho 
assented. See I. L. E. 8 Calc, at p. 524. . ; v , 

(d) This obligation in the case of a mortgage is denied at Madras. 

6 7el In PM Chand v. Luchmi Chand, I. L. B. 4 All. 486, the father as 
mai:ag cr of a family firm was sued for business debts. I armiy pro¬ 
perty was sold in execution of the decree, and bis mfant son was 
held bound on account of the capacity in which Weather had^ been 
sued. For Bombay sec Rdmldl’s case, 1 Bom. H. C. Ik App. pp. o2, U. 
(/) Anant Jaganmtha v. Aim&rdm, S. A. 301 of 18»1. 

( S ) See Act IX. of 1872, See. 197. 
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member of a family from making him a party to the 
ransaction or the suit. Even at Allahabad it was formerly 
held that the mere sale of the rights and interests of one as 
father of a joint Hindi! family does not include the shares of 
his sons even though lie could dispose of those shares, (a) 
A suit against the father alone on a mortgage by him as 
manager was thought to bind the family, but a sale in execu¬ 
tion of his interest not to bind the shares of the sons. ( b) 
In Chamaili R/ucur v. Rant Pras&d , (c) it was held that 
good faith in the purchaser did not validate his purchase 
from a father who sold for an immoral purpose during 
his son's minority. The principle was adhered to that 
one co-sharer could not dispose of the joint estate or any 
pait of it, and that the father could not as manager soli 
the estate merely for his own self-indulgence, of which infor¬ 
mation was accessible to the purchaser. Similarly at Calcutta 
it was said that a son could not ordinarily bo affected by a 
suit; against the father alone. But on the ground that he 
had acquiesced for several years in the mortgagee's possession 
he was not allowed to recover his share sold in execution to 
the mortgagee, (d) 

In the same case it is said that a father can dispose of the 
whole ancestral estate, or at least that it is the duty of the 
son to pay all his father’s debts.out of the.estate equally 
during the father's life as after his death. The liability 
thus stated stands quite apart from acquiescence and rests 
on a transfer to the time of the father's life of a duty to pay 
hia debts which the Hindu authorities expressly impose onlv 
after his death. 

These and many other cases aro considered in the 
judgment of Field, 3., in Ramphul v. Beg Narain Singh, {c) 


(a) Wanliak Joii v. Jaimangal Chaubey , I. L. R. 3 All. 294. 

(&) Deva Sing], v. Mem Manohar, I. L. R. 2 All. 746 ; Bika Singh v 
Lachman Singh, ,b. 800 . See also Ghandm Sen y. Gama RamAb. 809 ’ 

(c) I. L. E. 2 All. 267. 

(d) Laljee Suhoy v. Fakeov Clhand, I. L. R. 6 Calc. 135 139 

» I. L. R. 8 Calc. 517. ' “ ' 







FAMILY IN UNION* * 

the conclusions he arrives at are that a u 
ay alienate the family property to discharge debts 
incurred by him for purposes not illegal or immoral/’ but 
that where the father lias not “ aliened or mortgaged the 
family property, but it is sought by suit to make that pro¬ 
perty liable to satisfy a debt incurred by the father, the 
son as well as the father must be made a party to the suit,’ 
failing which the consequent sale of the father’s interest does 
not affect that of the son. Ginihari Lai’s case is explained 
as one in which the father, acting as manager, mortgaged 
the family estate, and the debt not being an immoral one (a) 
the interest of the son as web as the father was bound by 
the transaction. The question of whether the son could be 
bound by a decree in a suit to which he was not a party 

“ was not raised.and therefore nothing was decided on 

this point ” In Been Dayal’s case it is pointed out the ques¬ 
tion was raised, and the father’s interest only having been 
sold the issue of legal necessity for the original debt was 
pronounced immaterial. 

Badri Boy v. Bh'agwat Narain Dobey (b) seems to agree 
with the one just referred to. In it a son, a widow and a 
grandmother of a defendant were allowed to recover their 
shares (c) from a judgment creditor who had purchased in 
execution of a money decree. But the purchaser having 
taken an assignment of a prior decree on a mortgage against 
the same defendant they were held bound by that liability, 
they not having shown that the debt was contracted for 


(a) As manager the father was bound to act in the interest of the 

* family, and any stranger dealing with him was bound to establish a 

fairly reasonable belief that this duty was observed as a condition 
of enforcing his transaction against the family. The question of 
immorality could, under the Hindu law, arise for the son only when 
it was a question of paying the debt of a father deceased or long 
absent. See below. 

(b) L L. B. 8 Calc. 649. 

(c) As to the c< shares ” of tho widow and grandmother, set above, 
p. 310, 338 ; and below, Sec. 7 A. 1 a t X b. 
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purposes. The voluntary incumbrance and fho J 
^cfebree obtained on it availed against the son, but not the 
sale in execution, (a) In IJpooroop Tcwary v. Lalla Bundh - 
jee Sahay ( b ) on the other band, it is laid down that though 
the moral duty resting on the son gives effect to a father's 
alienation of the estate as against the son and his share 
while the son is an infant, yet when the son is an adult the 
father cannot, even to pay off his debts, dispose of the son's 
share without his consent. The;assent might, it was thought, 
bo implied from quiescence coupled with knowledge of the 
father's dealing, (e) In Umbica Prosad Tmvary v. Ram Sahay 
Ball (d) it is said that by a decree against a father alone if 
he have been sued as representing the family his son's in¬ 
terests are generally bound. It does not seem to have been 
thought that the father need be sued specifically as repre¬ 
sentative, though without such specification the sons could not 
know for certain that their property was aimed at. The case 
of Sumj Bimsce Kooer (e) is relied on, but that decision 
saves the purchaser only if “the property was property 
liable to satisfy the decree if the decree had been properly 

,{a) The Madras doc brine is the reverse of this, see below. 

(p) I. L. R. 6 Calc, at p. 753. See next note. 

(<?) It may be noted that the Mit&kshara and other authorities do 
not, even after the father’s death, impose the duty of paying his debts 
on his son until the son attains his majority. See below, and 2 Sbr. 
H. L. 279. A managing member and those dealing with him are 
bound to have regard to the interests of infant coparceners, Saravana 
Tevan v. Muttayi Ammal , 6 M. II. C. R. at p. 379. 

The provisions of the Hindft law exempting an infant while such - 
from responsibility for ancestral debts, and limiting liability on 
accolmt of a grandfather’s debts to the amount of the principal, may 
be compared with the 10th Article of Magna Charta. By this interest 
is not to run during the minority of the successor, and the king him¬ 
self is to obtain satisfaction p&ly out of the moveables specifically 
charged. See Bracton, fol. 01 a. 


(d) I. L. R. 8 Calc. 898. 

(e) L. R. 6 I. A. 88. 
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against the father.” 



This of course involves the qfc; 
in every case of what property under the circumstances 
was liable under a decree against the father alone, and 
generally of how far without specification he can be held to 
have represented his sons and co-owners of the estate. 

The effect of the judgment in Girdhdrilal v. Kanioo Lall 
on which all these judgments rest, must, as in other cases, be 
gathered from the language of the Judicial Committee in 
relation to the facts as they understood them.. There was 
an ancestral estate alienated after the birth of a son to satisfy 
a decree against his father. The son sued on the ground 
that no part of the joint estate was alienable by the father. 
The creditor maintained that the whole had passed to him; 
and this view was taken by the Judicial Committee. In 
Madclan Thahur’s case a particular part of the estate had 
been sold in execution of a decree against the father, and 
here too the son's claim was rejected. In these instances the 
divisible nature of the patrimony as a means of giving 
effect to the father's transactions was not asserted on either 
side, (a) bat in Been BaycbVs case which followed, this divisi¬ 
bility of interests was made the basis of the decision, (b) 
The claim was one for which the son's share would undoubt¬ 
edly have been liable had the son been made a defendant; 
but as the father only was sued, the nature of the obliga¬ 
tion, as in itself binding or not binding the son, was 
pronounced immaterial. Only the father's own share, it 
was said, could thus be made answerable to the creditor. 
There may have been a possible question as between the 
father and other co-sharers, but this could not affect the 
relations of the father and the son inter se y and the son's 
rights only were insisted and adjudicated on. It would 


(а) A dictum in Syed Tuff wool Uoosntn Khan v. Rughoonath Reread, 
14 M. I. A. at p. 50, pronounces an undivided share liable for a decree, 
bub “not property the subject of seizure (by attachment) but rather 
by process direct against the owner of it.*’ 

(б) So in Rai Narain Dues Noivnit hall , I. L, R. 4 Calc, 809. 
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therefore that, at any rate where there is no specifica¬ 
tion of a representative character ascribed to the father, a 
suit and a decree against him alone and a sale in execution of 
such a decree cannot generally be understood as binding the 
son’s share except under special circumstances to be appre¬ 
ciated by the Court. 

In Suraj Bunsee Kooer's case (a) the effect of GirdharVs 
case is stated on the highest authority as this : “ It treats 
the obligation of a son to pay his father’s debts unless con¬ 
tracted for an immoral purpose, as affording of itself a 
sufficient answer to a suit brought by a son, either to im¬ 
peach sales by private contract for the purpose of raising 
■money in order to satisfy pre-existing debts, or to recover 
property sold in execution of decrees of Court.” The same 
judgment imposes on a purchaser in execution, as a condi¬ 
tion of security against a son’s claim, the obligation of seeing 
that the property sold in execution was property liable to 
satisfy the decree if the decree had been given properly against 
the father,” and the conclusion is ( b ): lstf, That where joint 
ancestral property has passed out of a joint family, either 
under a conveyance executed by a father in consideration of 
an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for 
the father’s debt, his sons, by reason of their duty to pay 
their father’s debts, cannot recover that property, unless 
they show that the debts were contracted for immoral pur¬ 
poses, and that the purchasers had notice that they were so 
contracted ; and 2 nelly, That the purchasers at an execution 
sale, being strangers to the suit, if they have not notice that 
the debts were so contracted, are not bound to make inquiry 
beyond what appears on tho face of the proceedings. It will be 
observed that this judgment assumes that in some way the 
joint property does pass out of the family by the father’s 


(a) L. R. 6 I. A. 88, 105. 
(5) L. R. 6 I. A, at p. 106, 



MINIS 
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^x^i'veyance, or by a sale in execution on a decree against 
him. This must mean (( prima fade/ 3 for otherwise there 
could be no ground for a reclamation of the property by the 
son, which was successfully made in the case, on the ground 
that the debt had been, improperly incurred, and that the 
purchaser in execution had notice of the objection to the 
sale taken on that account. As to whether in a case in which 
the property has nob been sold the son can be made answer- 
able in his share for the father's debt needlessly but not 
viciously incurred, this judgment is silent. But where the 
whole estate is made liable by the father's alienation, or a 
decree against him, no purpose could be served by main¬ 
taining a law exempting the son and his share in the estate 
from direct proceedings. In these therefore as well as in 
suing to recover his part of the patrimony sold as his 
father’s he must for consistency's sake now be called on to 
prove that the transaction sued on was an immoral one, or 
gave effect to an immoral one, within the knowledge of the 
plaintiff’ suing on it. Should the son however not be joined 
as a defendant with his father it must be observed that in 
Been Daycil’s case the property had “ passed out of the 
family" equally as in Girdlmri’s case, and it was on the find¬ 
ing liable for the debt ; but still the judgment in the case 
says that “ whatever may have been the nature of the debt 
the appellant cannot be taken to have acquired by the 
execution sale more than the right, title, and interest of the 
judgment debtor." 

In Suraj Bunsee Kooer v. Sheo Prasad Singh (a) it is 
said on this point that “ it has been ruled that the purchaser 
of undivided property at an execution sale during the life of 
the debtor for his separate debt does acquire his share in such 
property with the power of ascertaining and realizing it by a 
partition/' Probably what was meant was that even in the case 
of a separate debt the sale under a decree was good as against 
the judgment-debtor's own share, and such was the effect of 


(a) L. It. 6 I. A. 88, 103. 
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.ecisioa on S. Bunsee Kooer’s appeal. The other question 
of the father’s transactions binding the son as to the son’s 
share in the patrimony in all cases in which he cannot prove 
the transactions tainted with immorality, of which the 
purchaser had notice, was left to be governed still by Qvr~ 
dharVs case* subject only where a father had been sued alone, 
and not expressly as a representative, to the ruling in Been 
Day al v, Jag deep Narayctn . In the former of these cases 
it was said “ The suit was brought by Kantoo Lall and 
Mahabeer, not for the purpose of recovering their respective 
shares, because they had no distinct or definite shares to 
recover, but to recover the whole property on the ground 
that the sale by the father was void.” (a) It was supposed 
they must recover all or none. The incapacity of a co¬ 
sharer to deal alone with his share was down to Deen DayaVs 
case a received doctrine in Bengal, (6) and the creditor’s 
remedy could be based only on the doctrine of a complete 
representation of the family as to its patrimony by the 
father. Deen DayaVs case broke down this conception by 
its incompatibility, and the essentially integral character of 
the patrimony on which both parties relied in Girdhari’s 
case being abolished, the father’s share could be attacked 
alone, and being open to attack alone was, subsequently to 
Been DayaVs case, to be held as attacked alone unless other 
shares were specified, and their owners made parties defend¬ 
ant. If the father could be sued as their representative, 
it should at least he set forth that he was sued in that 
character as well as in his own. person, (c) in order to bind 
other interests than his own separable share. 

{a) L. R,. 1 I. A. at p, 329. 

(b) See Mtisst. Phoolbas Koonwur v. Lalla Jogeshur Sahoy, L. R. 3 

I. A. at pp. 22, 26; Raja Ram Narain Singh v. Fortum Singh H B. L. 

II. at p. 401. 

(«) How a son may be ruined by his father’s more improvidence or 
imbecility when he has not the opportunity of guarding his own 
interest, may be seen in Luchmi Dai Koori v. Aswan Singh , I. L- h. 
2 Calc. 213. 
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_adras the same questions have recently been learne 
(elaborately discussed, (a) The result is concisely stated by 
Kindersley, J: “ The true doctrine of Hindu law appears to 
be that the obligation of the son to pay his father’s debts does 
not arise until the father’s death. It is the duty of the father, 
as long as he lives, to pay his own separate debts. But the 
cases of Ginlhari hall and Muddm Tbakoor go further and rule 
that even in the undivided father’s lifetime, where there has 
been a decree against the father for debts which were neither 
immoral nor illegal, and ancestral immoveable propeityhas 
been sold in execution of such decree or under pressure of 
such execution, the son cannot recover against a bona fide 
purchaser for value. The cases of Ginlliari hall and Muddvn 
Thakoor appear to imply that a son is responsible for his 
father’s debts even in the lifetime of the father.” Tt is only 
necessary to add to this that satisfaction of this responsibility 
is thus far limited to the share of the son in the patrimony, 
and does not extend to his other property. (6) In the Court 
of First Instance the ruling in Been Dmjal v. Jagdeep Nara- 
yan had been applied to the case, as the decree and execution 
had been obtained against the father alone, (c) Of this 
there is hardly any discussion in the judgments, but seeing 
that it introduced a modification of the law of actions as 
conceived in Girdhari’s case it was important that effect 
should be given to it, especially since in Madras, asm Bombay, 
the creditor’s equity to enforce partition having long been 
recognized, (d) a suit against a father alone might most 


(«) Ponappa Pillai v. Pappuvayangdr , I. L. R. 4 Mad. 1-73. 

(5) The Mitftksharft is emphatic in declaring that the son’s respon¬ 
sibility where it exists, arises from sonship, though no property may 
hare come to the son, Comm, on Slokas 47 and 50 of the Vyavah&ra- 
dhyaya of Yajnavalkya (translated in the Appendix to this work). 
So the Vyav. May. Chap. Y. Sec. 4, para. 14. 

(e) See however Sivasankara Mudali v. Parvaii Anni, 1 L. K. 4 
Mad. 96. Ginlhari Lall's case is said not to apply to a nephew copar¬ 
cener ; necessity must be proved, Gawjnlu v. Ancha Bapulu, ib. p. 73. 
(d) Suraj Bunsee'e case, L- Br. 6 I. A. at p. 102. 
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faably have been held to have had this remedy in view, 
observed by Kernan, J., (a) “ there can be no doubt that 
a person not a party to a suit is not bound by tho decree by 
way of estoppel, and it is open to him to impeach the title 
of the purchaser on any ground legally sufficient/” It may 
be added that one person or his property cannot be affected 
by proceedings against another not his representative and 
whose interest is distinguishable, (h) This was the deci¬ 
sion as between a living father and son in Deen DayaUs 
case^ and it seems to have afforded a u ground legally suffi¬ 
cient” in Ponctppa’s case for impeaching a sale under 
proceedings in which the son or the son*s interest was not 
named. Such seems too to bo the effect of the still more 
recent decision in the 8iii>ramaniyayyanets 3 case on a suit 
upon a mortgage executed by an elder (managing) brother 
in renewal of one by the deceased father, and a decree and 
sale in execution against that brother alone of the family 
property, (c) 

One curious result of the Madras decisions seems to be that 
the creditor who takes from tho father a mortgage as security 
u>r his claim puts himself in a worse position than one who 
relies on the simple obligation. The latter by suing tho 
father alone may bind the whole family and its estate, while 
tho former must join all the sons as defendants in order to 


(«) Pondppa Villai v. Pappuvayangar, I. L. R. 4 Mad. at p. 71. 

{h) Thus in Pondppct’s case it was said that in a suit on the mort¬ 
gage the coparceners could not bo bound unless made parties so as 
to give them an opportunity of*redeeming. See Chockalinga v. Subba- 
raya, I. L. R. 5 Mad. at p. 135, wherein it was ruled that a decree on a 
hypothecation against a father could not operate against bis sons not 
made defendants; and Dasaradhi v. Joddumoni, - ib. 193, where 
redemption was allowed against a sale under a decree on a mortgage 
against a manager. 

(c) Subramaniyayyan v. Subramcimyayyan, I. L. R. 5 Mad. 125, by 
three judges against two, who would have allowed the younger 
brother to recover his share only on paying his share of the 
mortgage debt. 
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ose tlieir rights by his suit on the mortgage. Yet* 
is not altogether obvious if a suit directed against the 
father alone can bind the sons as co-owners why a suit 
against him as mortgagor (and owner) should not bind 
the sons as co-mortgagors; the power of representation by 
the father would seem as consistent with principle in the 
one case as in the other. What would be the legal position 
of the sous where the mortgagee had sold under a power of 
sale in a mortgage by their father without calling on the 
sons to redeem is a point still to he decided. There is 
apparently no distinction in principle between such a sale 
and a sale under a decree in a suit on the mortgage. In 
every case of mortgage there is a personal obligation of the 
mortgagor (a) as a debtor, the mortgage being in its nature 
an accessory assurance; (6) and it would seem as competent 
to a father to sell through the agency of the mortgagee on a 
condition satisfied as to sell directly for the discharge of a 
similar debt, (c) which he may do in ordinary cases. But 
on the other hand if the son's interests cannot be sold through 
the Court without an opportunity to the sons of redeeming, 
neither ought they to be sold without a suit or formal notice 
to redeem served on the sons equally as on the father. 
Where under a decree against a father on a debt secured by 
a mortgage the mortgaged family estate had been sold “ as 
the right, title, and interest” of the father, and there was 
nothing to show whether the execution was in virtue of the 
personal remedy or of the lien on the property, the sale was 
upheld against the sons seeking a partition with a view to re¬ 
cover their shares. The learned judges thought, apparently. 


(a) Wilson v. Tooker, 5 B.r. Pari, cases, 193 ; Goodman v. Grierson, 
2 13. & IS- 271, 27.1; Com. Dig. 'L’r. Chancery (4 A. 3). 

(b) Sec Butler’s note to Co. Litt. 2. 5 a ; Fisher on Mortg. Ixxii, 
and per Lindley, J ., in Keith v. Burrows, L. R. 1 0. I'. D. ad p. 731. 

(c) See per Sir C. Turner, 0. J., in PonappaPillai v. Paypmayangar, 
I L. It- 4 Mad. 47. According to the Sadr Court the father could 
not alien the patrimony except under urgent necessity, Muthumarien 
*. Lakshmi, M. S. D. A. Dec. for I860, p. 227. 
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the sale had taken place to satisfy the personal obligation 
so far as this was in excess of what could properly be satisfied 
by the execution against the mortgaged property as such, (a) 
and that thus the sons'* interests as distinguished from the 
father’s were effectually disposed of as his, though in a 
sale expressly under the mortgage they would have been 
saved, (fe) In a case in which the paternal and filial relation 
did not subsist as a ground for a special liability, the family 
property having been mortgaged by one member of an 
undivided family and sold, in execution of a decree against 
that one alone, to the judgment creditor, it was held that the 
latter had obtained a title only to the share of his own judg¬ 
ment debtor; that another member could recover his share 
from the purchaser put into possession of the whole ; and 
that the purchaser could nob set up the defence that the 
debt sued on was in fact one by which all the members were 
bound, (c) In another recent case it was ruled that the 
interest of a .manager in a family estate was not assets for 
the satisfaction, after his death, of a decree obtained against 
him, but not plainly directed against other members of the 
united family* In the same case two sons were directed to 
satisfy the decree so far as it bore on their father to the 
extent of the assets inherited from him. But in these were 
not to be included his share of the joint family estate which 
they took by survivorship, (d) f This view, though repeated 
in Karpakambal v, Subbayyan , (e) seems opposed to that 
expressed by the Judicial Committee in Muttayan Chettiar’s 

(a) An attachment and sale as for an unsecured debt are not 
necessary in giving effect to the specific lien created by a mortgage. 
Dmjaclwud v. Hemchand , I. L. R 4 Rom. 515. 

(b) Srinivasa Nuyudn v. Yvlciyu Nityudu , I. L. R. 5 Mad. 251 

(c) Armnyam Pillai v. Scibayathi Padidohiy I. L. R. 5 Mad. 12. f Ihi$ 
agrees with Dcen DayaVs case, but, if the family were bound by the 
debt, seems hard to reconcile with Ponoppa Pillai v. P appuvayangar, 
X. L. R. 4 Mad. 1. See above, p. 159. 

( d ) Haul Varma v. Y. Koman, I. L. R. 5 Mad. 223. 

(e) I. L. R. 5 Mad. 234. 
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x a) which for Madras must be conclusive. In the c 
a decree against a father sought to be executed against 
property made over by him to his infant sons as compensa¬ 
tion for an injury by him to their shares ( b ) it was held that 
such execution could not be had because the infant copar¬ 
ceners had not been parties to the suit, and that a suit could 
not be maintained against them (their father being alive) on 
the original cause of action, as this had been exhausted by the 
suit against the father, (c) 


(a) Above, p. 169; L. it. 9 X. A. at p. 14*5. 

{b) This may have made it separate property; the.- sons indeed 
could not otherwise benefit by the release in their favour of the 
father’s interest. 

(o) See Gurusami Cheiti v. Samurti Ghinna Chetti , X. L. R. 5 Mad. 
37. For this Lines, J., refers to King y.Hoare, 13Mees. & W. 494; 
Brinsmead v. Harrison, L. R. 7 C. P. 547, and Hemmdro Coomar 
Mullick v. Rajcndro Lull Moonshee, I. L. R. 3 Calc. 353, as showing 
that a joint contract can be enforced but once, whence a fortiori the 
same rule applies to proceedings on an obligation arising from the 
relation of membership of a joint family. 

In the case of ex parte Higgins in re Tyler, 27 L. J. Bank. 27, a 
remedy in bankruptcy against the joint estate was held baned by 
a previous suit against one of two partners which proved infractions. 
But in that case Knight Bruce, L. J., said, “I feel myself almost 
ashamed to find myself differing from the Commissioner” (who had 
admitted the claim against the joint estate). In Comyns a Dig. 
(K. 4 ;) 1,4 and (L: 9) the distinction is drawn that where damages 
are uncertain only one action can be maintained, but where the thing 
sought is certain even execution does not bar a suit against another 
obligor, ex. gr . on a bond. In Drake v. Mitchell , 3 Ea. at p. 258, Lord 
Ellenborough says that a judgment is but a security for the original 
cause of action and does not extinguish before satisfaction any collate¬ 
ral remedy available to the party. Brinsmead v. Harrison is discussed 
in ex parte Drake , L. R. 5 Ch. D. 866, from which it will be seen that an 
infructuous judgment does not extinguish the original right in a case 
of trover or detinue. Although therefore generally 41 where there is 
res judicata the original cause of action is gone v " (per Lord Selborne 
in Lockyerv. Ferryman, L. R. 2 App. C. 519), and election to sue B. bars 
a suit against C (see Kendall v. Hamilton , L. R* 3 C. P. D* 403), yet 
the primary right may not in all cases be converted or absorbed by 
U suit. Nor where the cause of action arising front non-fulli!merit 
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ombay a somewhat different view of the law has been 
taken, and it may be that by a closer adherence to the Hindi! 
authorities greater consistency has been maintained. In all 
ordinary cases alienation of the whole estate or of part of 
an impartible estate by a single co-sharer has been held 

of the corresponding duty is one which attaches in aliquot parts to 
several persons or as an aggregate to any one of several, but not to 
more than one does it seem that on principle one suit though infruc- 
tuous should bar another seeking the same remedy in part or as a 
whole. The English law on this point merging a remedy against C 
in a judgment against B, rather imitates the earlier and ruder Roman 
law than its later and refilled form. A “ cause of action” is really a 
relation between persons, and the. substitution of a different person as 
the subject of the right or of the obligation, makes the cause of 
action different too, unless the new party stands to the former one 
as a representative. As a representative he should bo subject to the 
proceedings taken against his predecessor. Thus children, if repre¬ 
sented by their father, should be liable on a decree against him; if 
nob, they should not be guarded against a suit on what must be a 
different cause of action because of the change of parties. 

The Roman law, while it allowed the plea of res judicata , allowed 
also the replication <le re secundum se judicata , or judgment against 
the party pleading, even between the same litigants (Di. Lib. 44, 
Ti. II. Lex. 9 § 1, and Voeb’s Comm, ad loo), and under the English 
law it seems that a judgment as between the same parties is nob a 
bar to a fresh suit unless it has negatived the right sued on (see 
Com. Dig. C. L. 4) even though there may have been a verdict against 
the plaintiff [see per Bramwell, Ii. J., in Poyser v. Minors , L. R. 7Q. B. 
D. at p- 338). And under the Hindi! law the rule is “ one against 
whom a judgment had formerly been given if he bring forward the 
matter again, must be answered by a plea of former judgment. *'■ (Hit. 
Administration of Justice, Sec. 5, para. 10). This is exactly the rule 
of the middle and later Roman law, and does not help a defendant 
against a plaintiff who has gained a previous judgment,. The law of 
procedure forbids a second suit on the same cause by a positive rule 
in order to shorten litigation, audit enables a judgment once obtained 
to be kept alive for 12 years, but these provisions between the same 
parties are rather a supersession of the general principle of juris¬ 
prudence, and cannot property affect a suit by A. against C. on the 
ground of a prior suit by A. against R, except in so far as C. repre¬ 
sents B, of else the remedy was alternative, and A, made an election 
by which C. was exonerated. 
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as against the others. («) This has been so even as 
regards a father. ( h) His grant out of an inara village was 
held to require the attestation of his son to give it validity 
as against him, (c) the attestation being taken as a sign of 
assent. Where a man sought to alienate the patrimony 
this was defeated as to a moiety at the suit of his son. (d) 
Though the interests of sons in the family estate are liable to 
satisfy a father's debt, (e) yet if the father's interest has 
not been attached under a decree against him in his lifetime, 
the property passes on his death to his sons by survivorship, 
and the decree-holder can no longer execute his decree 
against the property. He must have recourse to a separate 
suit, (f) In the case of ordinary coparceners, alienations 
by them, or sale of their interests in execution of decrees, 
have been held good to entitle the purchaser to claim to the 
extent of their shares ascertained by partition, but no 
farther, (g) In this sense the purchaser becomes a tenant 


(a) Mit. Chap. I. Sec. 1* para. 30. Comp. Mohabeer Pushak v. 
Bamyad Singh , 20 C. W. It. at p. 194. 

(b) Hit. Chap. I. Sec. 1, para. 28. Comp. Baja Ram Narain y. 
Per tar Singh , 20 C. W. R. 189. 

( c ) Pandurang v. Nano, Sel. Rep. 186 ; see Steele, L C. 68, 237,400. 

( d) Dciyashankar v. Brijuallubh Moteechund, Bom. Sel. Rep. 41. So 
Gopalckand Pande v. Baba Kan war Singh , 5 C. S. D. A. R. 24s Moieelal 
v.. Mitterjeet Singh, 6 C. S D, A. R. 71; Mukoon Misr v. Kunya'h Ojah , 

I NT. VY. P. R. 275 ; Rangamma v. Atcliamma, 4 M. I. A. 1. 

(<?) In Bombay the interests while still in their hands : there is not 
a charge in the strict sense as in the case of a specific lien. See 
Jamiyafram v. Parbhudas , 9 Bom.II.C.R. 116, and below, (t Liabilities 
on Inheritance,” and compare the case of Bonham v. Keane, 31 L. 
J., Oh. 129. 

(/) Hmumantha v. Hanumayya , I. L. R. 5 Mad. 232, citing Udaram 
v. lianu Panduji , 11 Bom. II. C. R. 76 ; and Narsinbhat Bcrpubhat v, 
Chenappa , I. L. R. 2 Bom. 479. 

(#) Gundo v. Rdmblmt, 1 Bom. H. C. R 39 ; Pandurang v. Bhasker, 

II Bom. H. C. R. 72; Udaram v. Rami, ib. 76; Balaji Anani v. 
Ganesh Janardhan , I. L. R. 5 Bom. 499, 
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mmon with the other parceners, (a) For the ordinary 
ebts of a parcener his coparceners are not answerable, (b) 
His own share may bo made answerable by proceedings 
taken and carried through to attachment during his life but 
not afterwards, (c) His gift or bequest of his share is 
invalid as the right to a severance of it is given to the pur¬ 
chaser or creditor only to prevent fraud, (d) In case of 
distress or to perform an indispensable duty a single .copar¬ 
cener may dispose of so much of the family property as is 
necessary for the occasion. {<?) His debts incurred for such 
‘a purpose must be paid by all the parceners to the extent 
of the whole estate. (/ ) This applies even to the debt of a 
son as binding the father, though the latter is not generally 
responsible. ( g) If the parcener be merely sued the 
coparceners are not affected by that, without a decree and 
an attachment of the estate for the realization of his 
share, (h) But this attachment enables the attaching creditor 
to proceed even though his debtor should die. (i) Nor can 
a purchaser of a share be defeated by subsequent proceedings 
for a partition to which he is not a party, (j) 

(a) TJdciram v. Ranu, 11 Bom. H. C. 11. p. 81; Krishnaji Rdjudde v. 
Sitaram Jakhi, I. L. Tl. 5 Bom. 496. 

(b) Narsinhbhat v. Chenappa , I. L. Tl. 2 Bora. 479 ; St. L. O. 40* 217. 

(e) Udaram v. Ranu , 11 Bora. H, C. R. p. 85; see above, pp. 606, 

607. 

(<2) lb . p. 80, and the cases there cited ; Suraj Bunsee Koer’s case, 
above, p. 625. 

(e) Mib. Chap. I. Sec. 1, para. 28; Steele, L. C. 54. 

(/) Mahadev v. Narain MaJiaclev , 8 Mo it. 346; Vyav. May. Cbap. 
V. Sec. 5, para. 20 ; Coleb. Dig. Bk. V. Chap. VI. T. 373, Comm, ad, 
Jin.; Bk. T. Chap. V. T. 181, 1.93* 194; Bk. XL Chap. IV. T. 55; 
Poona S&stri, 17th Aug. 1845, MS. 685; see 1 Str. H. L. 276; 
Steele, L. C. 2.19. 

{g) Coleb. Dig- Bk. I. T. 214, 215; Steele, L. C, 40, 178. 

(h ) Vdeudev Bhat v. Vmkatesh Sanbhdv , 10 Bom. H. C. R. 139,160. 

(i) See Suraj Bunsec Kooo.Vs case, supra; B. Krishna Rdo v. Laksh - 
mana Shanbhogue, X. L R 4 Mad. 306. 

( j ) Apaji Go'vind v. Naro Vital Ghdtc, H. C. P. J. F. for 1882, 
p. 335, 
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ere the purchaser of a single coparceners share 
iained peaceable possession, the Court treating him as a 
tenant in common has refused to oust him at the suit of the 
other coparceners, (a) Being in possession the single 
parcener has been supposed to be able to transfer the posses¬ 
sion,, where the transfer was not resisted, with such an 
accompanying right as was vested in himself, (h) This doc¬ 
trine involves a certain difficulty, seeing that the existence 
of any distinct right In the individual coparcener, except a 
right to partition and its result, admits of question; and the 
occupation of a distinct part of the common property by one 
coparcener may be conceived as merely permitted by the 
family, and as to outsiders held on behalf of the family, not 
of the individual, (c) Such an occupation, is to be regarded 
perhaps rather as a use of the property, occupied in virtue 
of the occupier's domestic relation to the aggregate family, 
than a true possession ( d ) implying an exclusion of others* 


(cc) Mahdbaldyd v. Timfiyh, 12 Bom. H. 0. It- 138 ; K>dlapp4i v* 
Vmkatesh, I. L. R. 2 Bom. 676. 

(6) Mahdbaldyi v. Tim&yd, 12 Bom. H, C. R. at p. 140. 

■(e) That the possession of a single parcener is primd facie a deriva¬ 
tive one ranking as the possession of all, see Yusaf All Khm v. Clmbbes 
Singh, 5 IT. W. P. it 122; Sheo Perstml Singh v. LeeUk Singh, 200. W, 
R. 160; Reeralal Roy v. Bidyadhnr Roy , 21 O. W. R. 343. Yet it was 
said that possession could not be recovered from a member excluding 
his co-sharers, Govlnd Chimder Ghose v. Ram Cocmar Bey, 24 C. W • R- 
393. Zb would seem that they were entitled to co-possession. A 
distinct exclusion of a co-sharer is incompatible of course with his 
retaining co-possession, and limitation begins to run against him in 
(favour of those who then hold adversely to him , Jowda Buhxh v~ 
Bharum Singh , 10 M. I. A. at p. 535. A parcener retaining exclusive 
possession of a part for several years would thus expose luma’.If to a 
presumption that a partition had been made allotting that part as his 
share to him, unless he could show his concurrent jomt enjoytnent 
of the estate at large. See below. Sec. 4 D., and Bk. II. Chap. IY - 

(d) See Savigny, Foss. Secs. 11, 23, 25 ; Yin- Abr. X YI. 454 ; Co. 
Lib. 277a; Page v. Selfly, Bull’s N. P. 102 5; Doe v Bright wen t K 
E&. 583; Reeralal Roy V- Ridyadhur Roy, 21 C. W. &• 343 0, R- 

— 5fi09 
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mcQ and exercise of will within the given area, (a) The 
notion of a separable possession corresponds however to that 
of the single-^parcener's total right as separable in thought 
and in la^, though, undivided, from the others so as to be a 
possible object of transactions, for if the co-ownership maybe 
stilus decomposed, so it seems may the co-possession of the 
members of a united family. (6) At this point the develop¬ 
ment of the idea of separable rights as combined by addition 
in the common right has stopped, A case in which a mort¬ 
gagee of one parcener’s share was put into joint possession 
with another parcener resisting the intrusion has not (c) 
been followed. 

In the case of a manager ho can bind the whole estate by 
transactions for its benefit(d) or which the other party reason¬ 
ably thinks so. He is allowed a fair latitude of discretion, (e) 
In Davlatrao v. Narayanrao (J) it was said a reasonable 
degree of latitude is allowed to the members of a Hindi 

family in the absence of.fraud or.profligacy, and 

the expenditure of a managing member whose acts ($) are 
not protested against, or checked by legal proceedings, is 
ordinarily presumed to bo on account of the family, just as 
bis acquisitions are made for its benefit.” ( h ) The extent 


{a) A separate possession on behalf of hi mself alone, not on behalf 
bf all, should apparently involve a liability to account, which is not 
recognized- See Konerrav v. Gurrav , I. L R. 5 Bom. 589. 

(A) Compare the right arising in partition from separate occupa¬ 
tion, below. Sec. 7 A. 1 b. 

(c) See Bdldji A riant Bd jddihsha v. Ganesh Jandrdhcm Kdmciti, 
I. L. R. 5 Bom. 499, and the cases there referred to; also Mdruti v, 
Lildchand, I. L, R. 6 Bom. 564, and other cases quoted below. 

(d) Bulakhidas v. Ghama, Bom. II. C. P. J, 1830, p. 224; Comp. 
Kombi v. Lakshmi, I. L. R. 5 Mad. at p. 207. 

(e) Badaji v. Krishnaji , I. L. R. 2 Bom. 666*. 

(/) H. C. P. J. F. for 1877, p. 175. 

(ff) i.e: his known acts. 

(h) Cotap . Tmdavamya Mudall v. Valli Ammal, I Mad. H. C. R. 
398, and Hanot tiari Per sad Pande’s case, 6 M. I. A. 393, as to the 
manager of a minor’s estate. 
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/ general powers is well known in Hindu society. ±10 
lay carry on a family business in the usual way (V) for the 
common benefit, ( b ) Ho may mortgage tlio common pro¬ 
perty for the common benefit and use of the undivided 
family. (<;) But he is far from having unfettered power, (d!) 
The person to whom he mortgages* and especially to whom 
he sells (e) any part of the patrimony is bound to all reasona¬ 
ble care, and where the interests of minors are concerned 
to extreme caution. ( f) But even where the other coparce¬ 
ners are adults, charges incurred by a manager are binding 
except as against himself only when incurred for the needs 
of the family or with the assent, express or implied, of its 
members.^) When the manager obviously exceeds reason¬ 
able limits those who deal with him do so at their peril, and 
no unfairness will be tolerated. Thus a contract with a 
manager defrauding the family is not enforcible (h) and 
the manager is not allowed to retain a double share in what 
he has acquired in that position, (i) 


(а) Comp. Joy hist o Cowar y .Nitty anund Nundy, L L R. 3 Calc. 738. 

(б) Samalbhai v. Someshvar et al, L L. R. 5 Bom. 38. 

( c) Gundo v. Ramhhat, 1 Bom. EL 0. IL3.9. 

(d) Baji Sh&ntraj v. JDev bin Bdldji, H. C. P. J. F. for 1879, p. 238. 

( e') Trimbak v. Gopahhct, l Bom. H.. C. R. 27; Comp. Mib, Chap, I 
Sec. I para. 32; Steele, L. 0. 54, 209. 

(/) Rdmldl v. Lakmichand , 1 Bom. EL C. R. at pp. 72, 73, Appx.; 

1 Str. II. L- 202; Comp. Kumar sarai v. Pala N. Chdti , I. L. R, 1 
Mad. 385 ; Chatty Colum Comcira VmikatacheUa Reddyar v. Raja Run - 
ga$ami, 8 M. I. A. at p. 323. 

(g) 1 Str. H. L, 199; 2 ibid. 344, 434, 457; ..Colob. Dig.' Bk. I. 
Chap. T. T. 180 ss ; Bk. CL Chap. IV. T. 54, Comm, sub fin ; 0. 
ColumComara Venkatachella v. R. Rwigasaivmy, 8 M. I. A. at p. 323 ; 
B'uUakidass v. Ghama, Bom. PL C- P J. F. for 1880, p. 224; Babaji 
bin Mahadji v. Krishnaji , Bom. EL C. P. J. F. for 1878, p. 149. 

(|I Ravji Jcmardhan v. Gmigddliarbhat , I. L. R. 4 Bom. 29. 

(i) Gumchum Doss v. Goluckmoney Dosses, 1 Fult. 165, a Bengal case,, 
but agreeing with Mee/lia Sham v Vithalrao , cited below. Sec, 7 A; 
and Daolatrao\ case, above, p. 634 hpte (/ )* 
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r^M/suits against the family or to affect its common 
all the members must, under ordinary circumstances, be 
made defendants, (a) though under special circumstances 
the manager may as manager be sued so as to bind the 
whole fartdly, (6) as indeed it would seem may a member 
not u manager, or not sued expressly ss manager, but deem- 
©d tader exceptional conditions to have represented the 
/family.(c) Apart from such cases as these a suit and a decree 
against a manager individually affect only his own share in 
the common estate, even though he may have contracted 
the liability for the benefit of the family.. That question it is 
thought cannot properly be disposed of without the several 
members being called before the Court, (A) and the sale 
of the cc right, title, and interest ” of the manager gives to the 
purchaser no more than is expressly sold, (e) Thus it was 
held that a decree obtained against the manager alone (not 
the father) and a sale under such a decree, did not bind the 
property beyond the manager's own share, (/) and that the 
brother of the manager ousted by the purchaser in execution 


(#) Annoy a v. Uoskeri Ramappa , H. C. P. J. F. for 1875, p. 227 ; 
Bhimcssha v. Rmnehmdctrsha H, C P. 3. F. for 1878, p. 286. As to 
fiuifcs by a family, see above* p. 608. 

(5) See above* p. 615. 

(c) Narayan Gop Hobhu v. Panclurcmg Ganm, f. L-. K. 5 Bom. 685, 
referring to Jogendro Deb Roy Rut v. Funindro Deb Roy Kut f 14 M. 
I. A. at p. 376, and May dr dm Sevardm v. Jayavantrao Fandurang r 
8p. Ap. No. 435 of 1873, I. L. B. 5 Bom. 687. 

( d ) Mahdbaldyd v. Timdya, 12 Bom. H. 0. R. 189; Idem bis H. C. 
F J. for 1879, p. 417 ; Nhmm Litkshman Golam v. Ramchandra Vi~ 
nayak r H. 0. P. J. F. for 1882, p. 277; Baji Sham raj Jos hi v. Dev bin 
Balaji, H. C. P. J. F. for 1879*, p. 238. 

(e) Comp, the case of a widow’s estate only passing under a decree 
against her for arrears as a charge, Baijun Doobey v. Brij Bhoohun 
Lai , L. R. 2 I. A. 275,* 

(/)* This is quoted and followed in Kisansing v. Moro$fwjcn\ Bom. BL 
V' ^ 1882, p. 396, referring to Been DyaVs case as conclusive that, 
son’s interest does not pass by a sale in execution of the fatherV 
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^ recover possession of the whole (a-) leaving the p 
chaser to work out his right by a suit for partition, (b) This 
is exactly the reverse of the rule in the case of a sale in 
execution of a decree against the father on an ordinary debt, 
as recently expounded at Madras, (c) 

Subject to the foregoing observations the presumption in 
favour of the good faith of transactions entered into oy a 
father (d) or uncle as manager of an ancestral estate is na¬ 
turally somewhat stronger than in the case of more distant 
connexions or of women not familiar with business, (e) But 
even as to the father the principle laid down in Suraj 
Bunsee KoSr’s case has always prevailed in Bombay. The 
family under the fathers headship is like any other united 


(а) In Gopalasdmi v. Ohokalingam, I. L. It. 4 Mad. $20, possession 
under a-sale in execution against & father was held to throw on his 
eon the burden of proving that the original debt was illegal or 
immoral. Compare Gumscirni’s case quoted above. 

(б) Mdruti Naraycm j. Lildohand , I. L. R* 6 Bom. 564. 

(c) Velliyammal v. Kailici, I. B. R. 5 Mad. at p. 68, explaining 
Ponappa Pillai v- Pappmayangdr , I. L. R. 4 Mad. 1 - 

(d) See Babajiv . Krishnaji, I. L. R. 2 Bom. 667. 

0) As to a father, see Bdbiji Sakoji v. Ramsket Pandushet et ah 
9 Bom. H, 0. R. 2$. As to an uncle see Bhaoo Appajee v. Khu> iojee, 
9 Harr. 104, and generally C. Colam Comar a Vencataehella v. R. 
Rwngamoamy , 8 M. I. A. at p. $23 ; Tandamya Mudali v. Valli 
Ammah 1 M H. C. R. 398; Goar Chnnder Biswas v. Greesh Ghmder 
Biswas et al, 7 C. W. R. 121 C. R.; Musset. Nouruthum Kooer v. Baboo 
Goaree Butt Singh et al, 6 0\ W. R. 193; Heerachand v. Mahashmker, 
S. A No.-3918, 6th July 1858; 2 Str. H, L. 331,348; Shidrdmapa 
Bdlapa v. Sliesho Janardhan, S. A. No. 178 of 1874, Bom. H. C. P. J* 
F. for 1375, p. 61. 

The manager is nob to be called to a rigorous account, 
nor on the other hand to claim credit as against the family 
for disbursements in excess of his proper share on account of^it, 
Davlatrdo Rdmrdo v. Ndrdyanrdo Khanderdo , R. A No. 51 ol 1876 , 
Bom. H. 0. P. J. F. for 1877, p. 175; see for Bengal Abhaychandm 
Roy v. Pyari Mohan Juho et al, b B. L. R 347. An alienation b} a 
Karta is binding on. any member who consciously stands by and sees 
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ly except that the father is manager (a.) by nature,, unless 
disqualified or deposed, ( b ) and a manager whose transac¬ 
tions may be strongly presumed to be intended for the good of 
the family, (cj If however they are not for its good but plainly 
detrimental there is perhaps no case prior to Namyanacharyci 
v. Narso Krishna (cl) which makes the family estate liable 
because they are not otherwise immoral, (e) Any transaction 


the money applied without refusing to participate, Madhoo Dyal 
Singh v. Golpar Singh et al, 9 C. W. R. 511; Ramkeshore Narain 
Singh v. Anand Misser , 21 ibid . 12 0. R. } and the case in Hay’s Rept. 
667 ; Bhimaska bin Dongresha et al v. Krishnabai , Bom. H. C. P. J. P- 
for 1878, p. 286. The ruling in Rdmldl v. Lakhmichand Munir am et 
al , 1 Bom. H. C. R. li, Ixxi. App., that the manager of a joint estate, 
the capital of a iirm, has authority to deal with it for the purposes of 
the business, is cited and approved in Johurra Bibee v. Sreegopal 
Misser, I. L. It. 1 Calc. p. 475; Samalbhai Nathubhai v. Someshvar 
Mangal and Hurkisan, I. L. R. 5 Bom. p. 38; see Coleb. Dig. Bk. II. 
Chap. IV. T. 64, Comm. 

(a) Above, pp. 604,608. In Steele, L. C. 288, it is said that the 
father’s gift of immoveable ancestral property is invalid unless 
attested by the heirs. 

The H tidu law generally requires the attestation of the members of 
the fairily enjoying an unobstructed right of inheritance ( i.e . a qui" 
escent'co-ownership) to a danpafcra or deed of gift, to which, accord¬ 
ing that law a conveyance for value is assimilated. See Vyav. 
May. Chap. II. Sec. I. para. 5; Coleb. Dig. Bk. I. T. 19; above, p, 
192; note (c). This attestation, as the document is ordinarily read out, 
implies assent to its contents, as formerly in England, see Coleb. 
Dig. Bk. II. Chap. IV. T. 83 Comm.; Pandurang v. Nam, Sol. Rep. 
186; Introd. to Bk. I Sec. 9, p. 223 above, and the SsJastrPs opinion 
in .Doe. v, Ganpat, Perry’s O. Cases, at p. 137. 

In Nagalutchmee Ammtil v. Gopoo Nadardja Chetty , 6 M. I. A. at 
p. 341, the Judicial Committee observe, “ These witnesses, one and 
all, depose to the fact of the signature of these papers, to their being 
written from the dictation of the testator.” &c. 

(b) Vyav. May. Chap. IV. Sec. IV. para. 7. 

(c) See above, p. 637 notes (d) and (e). 

(d) I. L. R. 1 Bom. 262. 

(e) See Narayen v. Balkrishna, I. L. R. 4 Bom. 529, and comp. 
Sham Narain Singh v. Rughoobindial, I* L, R. 3 Calc. 508. 
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This has not been regarded by the usage of the Hindiis in 
Bombay as a merely pious precept, but as a law properly so 
called, (b) and has been relied on by the Courts against im¬ 
proper alienations and incumbrances of the patrimony, (c) 

Applications for an interdiction (d) against a father could 
never be common amongst the Hindfls; but when a father 
was getting rid of the patrimony the Sastri said that an inter¬ 
diction might be obtained and the transaction rescinded at the 
suit of tho son or of the united brother, (e) When a Joshi 
proposed to give away his vatan he was restricted to a 
small portion of it. (/) A father could for incapacity be su¬ 
perseded or set aside as manager in favour of his son. (g) 

It appears therefore that the father as manager stands 
substantially in the same position as any other manager. 
The care of the family, the preservation of the common 
estate, and the payment of debts, are more especially in¬ 
cumbent on him. (A) In Nagalutc'hmeo Ammal v. Gfopoo 

(a) See above, pp. 207, 203; Coleb. Dig. Bk. II. Chap. IV. T. 11, 
18,19; Vy&sa, cited D&ya Bh&ga, Chap. I. para. 45; Mit. Chap. I. Sec. 
1, para. 27; Id. Comm, on Yajft. If. 47—50 in Appendix; 2 Sbr.H. L. 

• 5, 12,16. 

(?i) Seo Bed Gitnga v. Dhurmdas, Bell, R. 16 ; 2 Str. H. L. 449. 

(c) In Narsinha Ilegde v Timma, Bom. H. 0. P 1882, p. 394, 
the District: Judge was directed to inquire whether the creditor had 
bond fide supposed that the debt was incurred for the benefit of the 
family by the father. 

(d) Mit. Chap. I. Sec. VI. para. 9. 

0) Q. 1935, MS; 

(/) Q. 711 MS. Comp 2 Str. H. L. 16, 12. 

(g) See Steele, L. C. 178, 216; Vyav. May. Chap. IV. Sec. IV. 


para. 7. 


(h) RamcTidndni D. Naik v- Dada M- Naik, 1 Bom. H. C. R- 86 App.; 
see YAjn. Bk. II. para. 46; Navada, Bk. II. Chap. III. paras. 11, 32, 
13; Manu IV. 257; Vyav. May. Chap. V. Sec. 4, para. 11.; Steele, 
L. C. 68. See H. H, Wilson, quoted below, Bk. II. Oh. I. Sec. 1, Q. 
4, Remark, 
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araja Ohetfy (a) the Pandits thought a will would be 
invalidated by a permission to adopt acted on. They say : 

Tip will...is valid.the testator having thereby 

bequeathed a portion of his estate for the maintenance of his 
wife and other members of his family whom he was bound to 
protect, and directed the remainder to be appropriated to 
charitable purposes in the event of his wife, who was then 
pregnant, not being delivered of a son.” The conditions give 
effect to the Hindu law against disinheriting a son, and in 
favour of the maintenance of dependants as a duty not to 
be ’evaded by means of a disposal of the estate by its owner. 
In the case of an ancestral estate it does not seem that the 
father can really be deemed owner in a sense that does not 
apply equally to any of his sons. No member of an un¬ 
divided family “has a certain definite share,” ( b ) much less 
has one co-owner a right as such to dispose of the whole, (c) 
The father's natural, relation to his children entitles him at 
the same time to more than ordinary confidence. Hence it is 
that in such cases as Babaji v, Bamshet ( d ) the sons seeking to 
upset their father's alienation of family property were called 
on to prove that the transaction had been one not binding 
on their shares. (e) The authority to alienate was not thought 
wider in his case than in that of another manager; only 
his good intentions were rather more strongly presumed. 

The doctrine of the Bombay Court appears to be warranted, 
not only by the case of Suraj Bun see Kooer , but by what is 


{a) 6 M. I. A, at p. 320. Clomp, the case in note (b), p. 639 above. 

(&) Appovier v. Barnet SvMayana, 11 M. I. A. at p. 89; Rangama 
v. Atchama , 4 M. I. A. 103; Girdhari Lai v. Kantoo Lall } L. R. 1 I. A. 
at p. 329. 

(c) Mit. Chap. I. Sec. 1. para. 24; Vyav. May. Chap. IV. Sec. 1, 
paras. 3, 5; Sec. 4, para. 4. 

(d) 2 Bom. H. C. R. 23. There is in many such cases a suspicion of 
fraud, as in the one referred to in Kanooman Persad's case. 

(e) It may be noted that the Mifcakshara distinctly imposes on a 
father’s creditor the burden of making his case good against sona 
denying his claim; €omra. on Y&jii. II. 50. 
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in Baboo Kameswar Pershad v. Run Bahadur Singh, (a) 
I.leir Lordships have applied those principles.. X.to transac¬ 
tions m which a father in derogation of the rights\f his Sou 
under the MitaksharS has made an alienation of an 

family estate. The principle.is that.the lende 

bound to inquire into the necessities for the loan and to 

himself as well as he can.that tho manager is acting in 

the particular instance for the benefit of the estate..?...a 
bond fide creditor should [not] suffer when he has acted 
honestly and with due caution but is himself deceived.” 
This ought apparently to be conclusive as to the nature of 
the father’s authority when dealing or affecting to deal with 
the joint property of himself and his sons. It would be so 
but for the difficulties created by other cases which, in order 
to enforce the obligation resting on sons after their father's 
death, have apparently assigned to the father a capacity of 
himself discounting that liability during his life by aliening 
the patrimony in ways not consistent with his duty as manager. 
In the case of Kastur Bhavani v. Agrpafih) sons, including two 
minors, sued to recover ancestral lands sold by their father to 
pay a debt. The debt had been originally incurred by the 
grandfather. It was alleged to have been contracted or in¬ 
creased for immoral purposes, but this was not proved, though 
it was proved that the father was addicted to drinking. The 
District Court held the sale invalid except as to the fa‘heir’s 
share, as not having been proved to be necessary, but in 
the High Court it was re-established on the ground that the 
sons had not proved, as they were on their plaint bound to 
prove, that it was made for an immoral purpose, they having 
relied on that express ground. A misapplication of a trivial 
sum would, it was suggested, probably make uo difference.(c) 


(a) L. R. 8 I. A. at p. 11 
(l) I. L. R. 5 Bom. 621. 

(r. i Befoie tho birth or the adoption of a son an owner may deal 
mt i t ie pioperty free from question by a son subsequently born or 

adopted, foe, eil. and Rambhut y Lukshman Chintaman, I- L. R. 
b Bom. 680. 
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cases of Oi/rdhan Lai v. Kanto Ml [a) and of Muddun 



Q () p a l Ml v, Musmmtut Qoivnmbuity (l) are referred to, but 
only on the point just noticed. As a mere mem her of a united 
family' the father has been held answerable in his own share 
on a partition for his personal debts (c) in the same way as 
any other coparcener. This is shown by the cases already 
referred to. (d) A suit brought against a father alone will 
not in ordinary eases bind his sons as to the ancestral pro¬ 
perty. They must bo made defendants if they are to be 
affected by the decree, (b) The principle extends to the 
case of a son born ; and even to one adopted, pendente 
Ute. (/) In this respect therefore the father stands on the 
same footing as an ordinary manager. A suit against 
him may affect the whole family in its estate-)- but this is 
exceptional, and a sain under a decree in such a suit could 
not in general extend to more than the father's own share 
on a partition. 

Sons however must discharge their father's debt 
after his death, (g) Along with this there are precepts 


(«) L R. 1 i. A. 321. 

(Z>) 15 Be jig. L. R. 264 

.(c) See Narayanrao Damodar y. Bcdkrishna , I. L. R. 4 Bom. 529, 


531. 


(d) m the N. W. Provinces the same doctrine seems sometimes to 


luivo prevailed, see Nanhak Jodi's case, above, p. 618. The Pandits at 
M of the N. W. P. S. A. Report for 1867, said that two sons could 
recover their shares of ancestral property sold in execution of a 
decree against the father unless the debt was incurred for the 
benefit of the family. In llamchandra and Lakshman v. Raoji 
Sakharam, Bom. H. C. P. J. for 1882, p. 381, the issue sen-: down for 
trial was “ Was the debt secured by the mortgage of plaintiff s, father 

.. contracted for a legal and moral purpose?” 

( e ) See above, p. 168. 

(/) See Rdmbhat v. Lahshnan Chintaman Mayalay, I. L. R. 5 Bom. 
630, 635, where the owner’s uncontrolled power of gift before, and his 
limited power after, the birth of a son arc clearly defined by Sir .M. 
Wesbropp, C, J. „ 

(g) Yyav. .May. Chap, Y. Sec. 4, para. 1*2 ss.. 
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the duty on him who takes the estate and exonerating 
the son kept out of it. (a) It is a reasonable inference that 
the estate taken by the sons is, as such, answerable in their 
hands ( 6 ) for the debts for which they are morally liable. (<;) 
The liability is independent of assets where there are 
none, (d) and this affords a.11 indication of the kind of debts 
that can properly be regarded as charges on.the estate, (e) 
Those only which were excusably incurred are binding. (/) 
As the result is substantially the same it would seem that 
the father may make such debts a direct charge on the estate 
after his own death* (g) But for all instruments executed 
by the father as by others the general rules hold good which 
refuse them validity if made under disturbing influences 
which deprive them of the character of free and intelligent 
expressions of volition, (k) None., of the texts however 
which establish this liability; nor any of the Commentators 
on them, say that a son's liability for his father's debts 
arises during the father’s life. (£) Nor has any response of a 
Sfi-stri been found in favour of such a liability. There are 


(a) Vyav. May. Chap. V. Sec. 4, para. 10; Coleb. Dig. Bk. I. Chap. 
V. T. 171. 

(b) See above, p 77, 80. 

(c) Vyav. May. Chap. V. Sec. 4, para. 13. 

(d) lb. Yajh. Bk. II. para. 51 ; N&rada, Bk, II. Chap. III. para. 6, 
quoted Coleb. Dig. Bk. I, Chap. V* T. 188; Steele, L. C. 312; 2 Str 
H. L. 274, 277. 

(e) “ The obligation...has respect to the nature of the debt, 

not....of the estate;’ Judicial Committee in Hanoomctn* v case, 6 

M. I. A. 421 

(/) Mann VIII. 166, says: “if tho money was expended for the 
use of his family/’ See Steele, L. C. 217. 

(g) This is the effect of Hmwaman Par sad's case (see above, p. 166), 
if it is generalized beyond the case of an ancestral debt made, a 
charge by the father, which was all the Judicial Committee dealt 
with. 

{h) Vyav. May. Chap. II. Sec. I p. 10; Naroda, Pt. I. Chap. III. 
para. 43; Pt. II. Chap. I V. paras. 8, 9; 2 Str. H. L. 14. 

( i) See above, p. 164; and below, Bk. IX. Ch. I Sec. i, Q 5. 
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briny texts which imply the contrary. Vishnu says the 
sons or grandsons must pay when the debtor is dead or has 
been absent twenty years, that is when he may be presumed 
to be dead, not before, (a) Maun says simply when the 
father is dead. ( b ) Brihaspati (e) says the sons must pay 
even in the father’s life but only in cases in which he is incapa¬ 
ble of acquiring property or retaining it. The exception 
here is couclusive as to the rule, at least as it was under¬ 
stood by the school that produced this Smriti, which is 
sacred everywhere. The same observation occurs as to 
Katyayana’s text (d) quoted in Mrayawach&ry&’s 
case, (e) So too as to Narada’s text on the subject. {/) 
The whole series quoted by Jagann.fi tha imply a liability 
only after the father’s natural or civil death or its equivalent, 
and so they have invariably been understood by native 
lawyers reading them with the context. The case may be 
stated even more strongly. There is no text imposing 
on sons a liability during their father’s life for debts 
incurred even for the benefit of the family, (g) except in 
cases in which tho father is not capable of managing the 
estate and affairs of the family, and the sons are. ( h ) It is 
impossible that of the numerous texts treating of debts 
contracted for the family and of the sons’ liability as survi¬ 
vors of their father all should have omitted to mention their 
liability during the father’s life had the liability been recog¬ 
nized. But the father is regarded as alone responsible, and 
alone having administrative control as the head of an 


(a) 2 Sfcr. H. L. 237 ; Vishnu, Transl. page 45; Coleb. Dig. Bk. I. 
Chap. V. T. 168; 1 Sbr. H. L.' 188; 2 ib. 237, 316; Steele, L. C. 34. 

(b) VIII. 166. 

(cl Coleb. Dig. Bk. I. Chap. V. T. 178. 

(d) T. 177. 

(©) I. L. ft 1 Bom. at p. 266. 

(/) Pt. I. Chap. III. paras. 14, 15. 

(y) See the answer to Chap. I. Sec. 1, Q. 6, below. 

( h ) See Y&ja Bk. II. para. 45; Coleb. Dig. Bk. I. Chap. V. T. 
167, 168, 177,178; 2 Str. H. L. 81, 277, 326. 
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tCadfivided family.(a) Debts even for its benefit cannot, it is 
said, be contracted against bis prohibition (b) -~a doubtful 
proposition—but one which shows how his position was 
understood by a learned native lawyer. The Vyav. Mayti- 
kha,. the chief local authority in Bombay, (c) dwells 
elaborately on the debtor's obligations, but says nothing 
about any obligation of the sons-excepton their father's death 
or prolonged absence, (d) The Mitak&bara itself, in com¬ 
menting on the texts of Yajnavalkya in the untranslated 
portion on “ Vyavahara," construes them as imposing a.duty 
only after the father's death, his absence for twenty years, or 
on his imbecility, lb then transfers the liability to the 
new head of the household if there is one, (e) or to the sons, 
jointly if there is not. 

It seems therefore that the decision in Jamhjatram’s case, 
giving to the father in a united family virtually unlimited 
power over the whole ancestral estate, on condition only that 
his behaviour is not scandalous, cannot be rested on the 
HindA law as the people have received it in Bombay. (/) 
r jfhe acknowledged authorities do not support it, and the 
usage of the people has conformed to these authorities. 
A reference to Steele's Law of Caste establishes this, (g) 

(a) Comp, Ellis in 2 Stir. H. L. 321, 326, and above, p. 281- On his 
death or incapacity the eldest son succeeds unless disqualified, as in 
ancient times he took the patria potestas, See ManuIX, 106 ss., 126. 

( b ) Coleb. Dig. Bk. I. Chap. V. T. 194 The Vyav. May. Chap. V. 
Sec. 4, para. 20, and the Mit., Chap, on Vyavahara, prescribe tho 
duty of payment without any qualification. $eefcoo Coleb. Oblig. p. 
24 ; Vishnu, Tr. p. 45, 46. 

(c) Sakharam v. Sitahai , I. L, R. 3 Bom. at p. 367. 

( d ) Vyav. MayOkha, Chap. V. Sec. 4. 

(e) Comp. 2 Star. H. L. 252, 326. 

(/) Comp. .Lallubhai.v* Manknvarbhai , I. L. R. 2 Bom. at 418, 
448 ; as to the force of this reception S. C. L. R. 7 I. A. 212, 237, 

( g ) f.c. by treating the liability for debts as one arising on the 
father's death in all places where the point occurs. Alienations with* 
out the assent ofheirs are pronounced invalid, ih. 68, 238; or at most 
good only for the grantor’s share and during his life, ib. 237- 
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the MS, collection of Caste Customs ruado by 
Mr. Borradaile, while it shows that the father's debts 
were regarded as a burden on the estate in partition, 
does not assert any liability of the sons during his life. It 
appears indeed that in the great majority of castes the 
father's debt and the family debt are not distinguished- 
Partition against the father's will during his life is not 
allowed, (a) Ho is manager while capable, and all his debts 
are primd fade incumbent on him alone, (h) passing to his 
sons only on his death subject to exceptions on the usual 
grounds, fc) 

The decision in Jamiyatram's case conforms to that 
in Girdharilal v. Kantoolal, but the question remains of 
whether the latter expresses the Hindu law of Bombay. The 
father's share may be made separately available, as in Bengal 
it could not when GirdharilaVs case was decided- The son's 
right is a co-ownership entitled to protection against a care¬ 
less or designing creditor of the father * and there is no 
hardship in controlling the father's right to sell what he did 
not buy. When it is said that llanooman Per shads case Ci is 
an authority to show that ancestral property which descends 
to a father under the Mitakshara law is not exempted 


(a) See below. 

( h ) The absence of rules for a partition enforced by the sons in tlio 
father’s liib is an evidence of the comparatively Into introduction of 
this doctrine. The same inference arises from the want of a rule 
for the partition of debts in a partition between the father and sons, 
which in the case of a partition amongst the sons only is always 
provided for. It seems that the three stages of development were 
(1) a moral claim of the sons and a still stronger moral duty of the 
father to preserve the patrimony; (2) an advance of the son's right to 
co-ownership, the father being still ex-officio manager; (3) the son’s 
acquisition in virtue of co-owncrship of a right to partition of the 
patrimony, comp. p. 209 above, and the Daya BMga, Chap. II,, 
Stokes, II. L. B. pp. 200 ss., and the Dayakrama Sangraha, Chap. 
VI. ih. p. 511. 

(c) The exceptions arc not explicitly stated, no question having 
boon put on that point. See Steele, L. C. 40, 178, 2.17. 





FAMILY IN UNION. 



liability to pay his debts because a son is born to 
him/’ the remark occurs that their Lordships iu the earlier 
case (lid dot decide as to debts in general, only as to an ances¬ 
tral debt made a charge by the father. Secondly it may with 
deference be pointed out that the Mitukshara itself in dealing 
expressly with the subject in a chapter which was not before 
their Lordships on either occasion, treats of the payment of 
debts in such a way as to make it clear that no liability of a 
son for his living' father’s debt is recognized. The estate 
may be answerable, and the son’s share iu it, but simply 
through the father’s authority as manager. This enables 
him to create burdens for purposes necessary and beneficial 
to the family, but not for other purposes though these should 
not bo “ immoral "(a) The point in Eanovmcin Persia#s case 
was that as an ancestral debt descended to the father he was 
primd facie bound to pay it, (b) and hence justified in 
applying the ancestral estate to that purpose, (c) and there¬ 
fore the manager for his infant son might properly recog¬ 
nize the charge as binding on him. The conversion of such 
an obligation inherited by a son into a liability to have all 
his property aliened by his father while they are both 
alive (d) in order to furnish means for the father’s needless 
expenditure is a process which, so far as can bo discovered, 
the “ usage of the country ” or the “ laws and usages of tho 
Gontoos,” have not performed in Bombay. 


(а) See above, p. 16(5 ft; Steele, L. C. pp. 40, 2(55. 

(б) Amongst the Marat has this obligation extends to all debts 
incurred during the son’s infancy, and to those incurred after bis 
majority for Satnsar, or tho discharge of moral and ceremonial duties. 
Steele, L 0. 40. 

(c) See KAtyayana in Vyav. May. Chap. Y. Sec. 4, para. 14. 

(d) The duty arises from “ sonship” and must be discharged out 
Of a son’s own property. It rosts therefore on a separated son. If 
then the “pious duty ’ towards a father deceased is convertible into 
a legal obligation to a lather a live, with a corresponding right in the 
father, it would scorn that tho separated son’s property equally with 
that of tho son nnseparated, may bo disposed of by a father or sold 
in execution of a decree against him for a debt not “ immoral.” 
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:^Lue English connotation of the word “ heir,” as denoting 
one succeeding his ancestor bat only succeeding, not partici¬ 
pating with an equal right, is misleading in the case of a 
son’& relation to his father as regards the Hindu * heir so 
called, (a) The birth of a son necessarily causes a diminution 
of his father’s estate, by the introduction of an owner m 


(a) See above, pp. 66, 238. This participation is not in theory 
limited to the ancestral estate: it extends to all immoveable pro¬ 
perty, with some special exceptions. 

A father cannot, according to the doctrine of the Mitakshara, Chap. 
I § ec . para. 27, dispose of his immoveable property, even though 
acquired by himself, without the assent of his sons, except in a case of 
urgent need, Steele, L. C. pp. 39, 54. The reason given is the duty 
of providing for the family, and this must limit the administrative 
independence assigned to him over his acquisitions by Ohap. V. See* 
10, supposing the latter extends to immoveable property. Colebrooke 
seems to recognize this at 2 Sbr. H. L. 436. At p. 439 he states the 
same doctrine as undoubtedly that of the Smriti Chandrika, and at 
p. 441 as that of the Madhaviya. At pi 444 Sutherland says no part 
of the Daya Bhaga (of Jirndta Yahana) is so unsatisfactory as that 
which maintains the right to dispose of self-acquired immoveables,, 
and at p. 445 that according to the Mithiia and the Benares (Mitak¬ 
shara) Schools a man is free to give away only his moveable proper¬ 
ty. The Sastri of the Recorder's Court at Bombay says, p. 449, that 
alienation of immoveable property *3 forbidden, and of moveable pro¬ 
perty also, except as to the surplus beyond the needs of the family. 
Such, he says, is the usage of the country, and this is confirmed by 
Steele, L. 0. pp. 68, 211, though some castes maintain the power of 
the acquirer over Ilia own acquisitions, ib. 237; and the authority 
of the manager is by some castes extended beyond the warrant of 
the sacred writings, ib. 53, §4, 209. 

Though the power of a Hindi! to deal as he pleases with his acquired 
property cannot now be questioned, Steele, L. C. 54, 211; above, 
pp. 193, 206, 209 • it does not seem reconcileable with the principles 
of the Hind ft law, as thus stated by high authorities, that a father 
should be at liberty to cast off his obligations bo his family, or that 
he should be able nob only to burden his sons with*his debts after 
his death, bat also to alienate even the ancestral estate in their 
despite during his life. The duty of the son to pay his father’s 
debts is regarded by the Hindu law as a Tpious obligation/’ and as 
such limited by the equally pious obligation of maintaining the family 
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on with the father, (a) and thenceforward the father’s 
acts are those of a manager. His death throws a new burden 
on the son, as the son’s birth partly divested the father’s 
estate, hut the death equally with the birth is a necessary 
condition of the jural change, (b) 

it may be added that nowhere amongst the provisions of 
the Hindfl law for enforcing payment of debts (c) is such a 
process as the attachment and sale of the lands of a family 
mentioned. Jagann&tha’s discussion of the subject (i) makes 
it plain that the connexion between an owner and his land 
was conceived by the Hindu lawyers as by the earlier Ro¬ 
mans ( 0 ) as separable only by his own volition, however that 


where the two duties come into competition, see above, p. 207 « below, 
Appendix; and Dayakrama Saugraha, Chap. VI. para. 5; Stokes, fl’ 
L. B. p. 510; Vyav. May. Chap. IX para. 5, ib . p. 184; though the 
eon must make any merely personal sacrifice. 

(a) See Ri'mMat v. La/cshmmi Chmtaman Maydlay, I. L. R. 5 Bom. 
at p. 635, por Sir M. Westropp, 0. J., and the authorities there cited. 

W See per White, J., in Bhechiarain Singh v. Jamie Singh, I. L. R, 
2 Calc. 138, 443. The son, if a minor at his father’s death, becomes 
responsible only on attaining his majority, according to the Mit. 
and Vyav. May. loo. oil. See also 2 Str. H. L. 76, 80, 279. This 
indicates a personal obligation to bo satisfied no doubt out of the 
estate it there is one, but not in the proper sense a charge on it as in 
the case of a specific lion legally created. 

(e) For the process employed amongst the Marathas, sea Yyav. 
May. Chap. TV. Sec. 4, para. 7; Wilson’s Glossary “ Asedba”; Steele, 
L. C. pp. 74, 2G7. For the sacredness of the debtor’s obligation for a 
debt incurred to celebrate one of the necessary ceremonies, ib. p. 60. 
By the ancient Common Law of England execution could not bo had 
for debt or damages against the land or the person of the debtor, only 
against his chattels and corn, Coke, 2 Inst. 394 ; Co. Rep. Part 111. 
ll Vin. Abr. Execution (M). 

(<i) Colob. Dig. Bk. II. Chap. II. T. 24, Comm. ad. fm.\ T. 27, 
28, Comm. ' 

t (e) See Mommsen, Hist. Bom. Yol. I. p. 169, 311; Mayne, Dr.Rom. 
Sec. 243, 380. How very gradually the English law admitted the 
charging of tho estate with debts may be seen in Blackstone’s Cornm. 
Bk. II. Chap. XIX. 

82 a 
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be influenced. Attachment and sale in execution 
therefore are entirely the creatures of British legislation. 
They belong wholly to the province of procedure; and the 
title sold cannot, it would seem, be enlarged beyond that 
vested by the substantive law in the party sued, and whose 
o right, title, and interest” as a Hindu fathor of a family is 
put up to auction to satisfy his creditor, (a) 

Amongst the male members of an ordinary Hind Cl undi¬ 
vided fami ly, a suit by ono member against another for main¬ 
tenance is not sustainable. The right arises only (in such 
a case) through disability to inherit (6), but it lies by a son 
against his father holding impartible property, (c) In such 
property is included a pension allowed as commutation for a 
resumed Saranjam. (d) The father’s maintenance is the 
first consideration. That being once provided for, the indi¬ 
gent sons have, according to the Hind.il Xiaw, a claim on 
the surplus, so far as it extends, for their maintenance. («) 
In answer to Q. 1884 MS., the Dharwar Sastri (6th 
October 1854.) says, "ft is not right for a son, however 
young, to claim support from his father. But a father 
shouid afford a maintenance to a child, and, if there be 
hereditary property, to the extent of the son s sham. 1 ho 

(a) The great practical importance of this subject may be pleaded 
as a justification for dealing with it at such length. The authority 
said to bo vested in the father to waste the patrimony so long .as 
he avoids spending it on. the acts included in “ immorality,” makes 
the position of every Hindi! sou in .a state of union with.his father 
unsafe. Sumj Bungee Kooer’s caso, L. It. 6 I. A. at p. 100, says the 
son may claim a partition at will. I litis a motive and a means ale 
held forth which tend at least to a complete break-up of tho Hindi! 
family aystom, and may lead to very serious consequences unless tho 
whole subject is comprehensively dealt with by the legislature. 

(b) Hmmaising v. Ganpulsing, 12 Bom. H. C. R. 96; dgwsangji 
v. Gagji Khodabhai, ibid. 96 Note (a). 

(e) Himmafsing v. Ganputaing, ibid. 94. 

(d) Rdmehnndra SakhdrAm v. Sukhdrdm Gopal, I.L. R.SBom. 346. 

(e) See Coleb.Dig- Bk. V- T. 23, Comm. ;'2 Str, H. L. 321; Steele, 
L. 0. 40 ; Mib. on Yajn. II. 175, translated in Appendix. 
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seems to have relied on Mann, as cited in Colei), Dig., 
Bk. V., T. 379; Comm., and 2 Macn. H. L. 114, to the effect 
that aged parents, a wife, and an infant son must under all 
circumstances be maintained ; the last words of which being 
ambiguous (Coleb., Note loc. c/di) are differently taken in the 
Mit&kshara. (a) In the case of Ramchandra Dada Naik v. 
Dada Alalia dev Naik,(b) Satisse, J., after holding that a parti¬ 
tion of the hereditary estate could not be enforced by a 
banker’s son against his father, says “I do not think that 
the abstract question of the right of a son to enforce 
maintenance (in a Hindi). sense) from his father arises here. 
If I thought it did. I would overrule the demurrer, for there 
is no clearer duty imposed upon a Hindi! father than that of 
giving f food, raiment, and shelter* not only to a son but to 
any member of his family/* (c) 

§ 3a. A family living in union may bo either (a) undi¬ 
vided (avibJiaJctd) or (b) reunited (samsrishta ). 

a. An undivided family consists :— 

1. Of an ancestor and his descendants (d). 

2. The descendants of a common ancestor, 

The descendants must be legitimate descendants of the 
body, or else legally adopted sons or their descendants, (e) 
except in the caso of Sudras, where illegitimate sons have a 


(а) See Bk. I. Chap. II. Sec, 1, Q. 2 ; 1 Sfcr. II. L. 67* Srariti 
Chandrika, Chap. II. Sec. 1, paras. 31, 32. 

(б) 1 Bom. H. C. 11. App. at p. kxxiv. 

(e) See Suraj Bwisee Rooer’s case, supra , and the remark in Iniksh- 
man Dada Naik v. Ramchandra Rada Naik , L. R. 7 I. A. at p. 193. 

( d ) Two widows, it has been said, succeed jointly to the estate of 
their deceased husband. Bub they do not form an. undivided family 
in the proper sense, and they are perhaps regarded by the Hindfl 
Law rather as holding several, though undiscriminated, shares in 
the perty. See above Bk. I. Chap. IT. Sec. 6 A. Q. 6, p. 124 ; 
2 St/ H. L. 90. 

(e) See 2 Sfcr. H. L. 312. 
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ng^acity to form a united family inter se, probably also with 
their legitimate halt brothers, (a) and at any rate have rights 
analogous to those of legitimate sons, (b) The right of 
descendants extends only to the third degree from an ances¬ 
tor, living undivided and being the head of a family or of a 
particular branch, (c) Thus :— 

(1) . If A, A 1 , A*, A 8 , and A* live together, and A 1 , A 2 , 
and A 3 predecease A, then A' v will have no immediate claim 
to a share of A*s property, see No. 1 in (d). 

(2) . If A a , with his four descendants, A b and A c with 
their one and throe descendants respectively, live together, 
and A rt? s first, second and third descendants predecease A a , 
and if A ft die afterwards, then A fti will have no claim to a 
share of the family property, see No. 2 in. {d) 


(a) Sue p, 382-3, Q. 10 and 12, Remarks. 

(h) As to the fywnarbhava, or son by a twice-married woman, see 
'Sutherland’s Note, 2 Str. H. L. 208. The Paimcirlhu is there classed 
in three divisions, differing, in description, from those given by 
Niirada, Pfc. II. Chap. XII. paras. 46 ss. As to the svednni or disloyal 
wife, see Narada, 1. c. paras. 50 ss. The heritable right and conse¬ 
quent right to shares in a partition of sons of paunarbfrfts depends, 
Sutherland says, on local custom. See above Bk. I. Chap, II. Sec. 
;8, p. 886. 

(c) See 2 Str. H. L. 327; Yyav. May. Chap. IY. Sec. 4, paras. 21, 
22; Mann IX. 185; Coleb. Dig. Bk. V. T. 81, 394, 396, Comm. 
Yisvesvara, in the Subodhini on Mit. Chap. I. Sec. I, p. 3, seems to 
admit that the doctrine of representation may be carried down oven 
beyond the great-grandson, but the latter is generally admitted only 
after the near relatives, specifically .enumerated as heirs. 


(d) No. 1. 
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principle operating here is the same as that apply 
Law of Inheritance in an undivided family, (a) In the 
case at 2 Macn. H. L. 150, the maternal grandfather 
having given property to four brothers, the son of one of 
them, they having been united, was allowed to obtain a 
partition from his uncle, the survivor of the four, (b) 

Males only can be the subjects of the full rights of copar¬ 
ceners. Bat women, ex. gr . wives, mothers, grandmothers, 
and daughters possess latent or inchoate rightsof participation, 
which become effective when separation takes place, (c) If a 
widow has been placed in possession of a part of the common 
estate in order to provide her with subsistence, she can 
be. ousted only through a suit for a general partition, (d) 


(a) See Book I. Introduction, p, 73. 

(b) This case might perhaps ho more properly referred to the 
principle • stated below, Bee. 5 A, that a gift to united brethren 
without discrimi’ation constitutes joint property *, but it illustrates 
the right of tho co-members to enforce partition, even of recent 
acquisitions, ranking as joint estate. Had the~gift been made in 
separate shares, the son of one donee would have had to claim by 
inheritance, not by partition. 

(c) “The mother’s right to a specific allotment arising only when 
a partition is made," Coleb. at 2 Str. H. L. 290. See Rarrwppa 
Naiken v. Sithammdl , I, L. R. 2 Mad. at p. ISO; S ibbosoondcry Dabia 
v. BussoomiUlif Dabia, I. L. R. 7 Calc. miNarbadCMi v. Mahadeo 
Ndrdyan , I. L. R. 5 Bom. 99 (step-mother). According to tho 
usage of some of the lower castes in Gujerath the mother must take 
part in a partition by her sons : it cannot proceed without hor co¬ 
operation or at least her consent. Many instances of this occur in 
Borradailo’s Collection. See below “ Eights and duties arising on 
Partition." 

($) AnpoorndMbY. Mdhddevrdo Bahvunt, R. A. Ho. 13 of 1872, Bom. 
H. 0, P. J. F. for 1872, Ho. 192. See Rajabdi v. Sadu, 8 Bom. H. C. 
It. 98 A. C. J., wherein a widow in possession was awarded mainte¬ 
nance before being evicted at the suit of an heir to her deceased 
husband. See also Vrandavandaa v. Yamunabdi , 12 Bom H. 0, R. 
229, wherein a concubine in possession was awarded maintenance 
under similar circumstances. See below “ Partition between Bro¬ 
thers, and Dayakrama-Sangraha, Chap. VII. paras. 7-9 ; Stokes, 
H. L. B. 514. 
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is entitled to tlie allotment of a son’s 


%L 


vhich she 
share. ( a) 

The principle, limiting the participation of descendants 
from a common ancestor who live in union, is most 
explicitly stated in the Viramitrodaya, f. 177, p. 1, 
1. 6 sqq, (b) 

Katy&yana:—“ Should- oue’s own [brother] die before parti¬ 
tion, his share shall be allotted to his son, provided lie had received 
no livelihood from bis grandfather. But that [grandson] shall receive 
his father’s share from his uncle or from his [uncle’s] son^ but an 
equal share shall be allotted to each of the brothers according to 
law. Or his [the grandson’s] son shall receive the share [in case 
his father be predeceased], beyond him [succession] stops.’ 5 

One's aim (i.e.) brother. His son (i.e.) the brother’s son. A live¬ 
lihood (i.e.) a share. As it is necessary to know what kind of share 
he shall receive, (Katyftyana) says, ‘ His father’s share.’ His son 
(£'♦«.) the great-grandson of the person whose estate is being divided, 
because the grandson has (already) been mentioned. Afterwards 
.(£, 0 .) beyond the great-grandson, shall occur a stoppage ; ($$,) a 
stoppage of the succession. The meaning is that the great-grandson's 
son does not receive a share. 

Hence Devala also says:—“ Amongst members of a family who 
reside together, being undivided or after having been divided, (on a 


(a) The Smrifci Chandrika, admitting that the widow has an interest 
in the property, but denying to her a share of it as d&ya, says that, 
when sons make a partition, the mother becomes entitled for her 
maintenance to so much only as, with her other property, will equal a 
sharo, Dovanda Bhatta however admits that, according to the Mitak- 
shara, the widow’s share is heritage (daya), though there be sons. 
See the Sinriti Chandrikft, Chap. IV. para. 8 ff. As to daughters 
ibid. para. 18 if. and Chap. IX. Sec. 3, para. 11; and as to the 
•widow’s lien on property given to her for maintenance, ibid. Chap. 
XI. Sec. 1, para. 44 ff. Succession of the widow and of the daugh¬ 
ter, in the absence of sons, is recognised by this author as inheritance. 
See Chap. XI, Sec. 1, paras. 15, 22; Sec. 2, paras. 3, 7, 9; Sec. 4, 
para. 19. The widow of a re-united coparcener has an equal right 
with that enjoyed by her deceased husband, ibid. Chap. X1T. para. 34. 


(b) Transl. p, 72. 
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fitsSPor) second (partition), shares of the common property shall bo 
given (even) to the fourth (id descent). That is certain/’ (a) 

‘The meaning is, a distribution of shares shall take place down to 
the fourth (descendant) from the common ancestor.’ 

1 From the words “ residing together,” it follows that this rule 
holds good oven for persons who have made a partition, and aiter- 
wards live togothor upon reunion or the like.’ 

With this doctrine the Madanarabna agrees; bat the 
Mayukha, {h) contends, that the passages of Katyayana and 
Devala, quoted above, refer to reunited coparceners only. 
The Mayukha’s opinion is, however, based on a forced 
explanation of the term " avibhaktavibhakta” in Devala's 
passage. Nilakantha takes it as a Kurmadh&rya com¬ 
pound, “those who were first undivided and became 
afterwards divided.” The correct way to dissolve the 
compound is to take it as a ‘ Dvandva’ or copulative com¬ 
pound The correctness of tho rule given above may bo 
inferred also from tho fact, that the great-great-grandson m 
the malo line of a divided person inherits only as a Gotraja- 
relation, after the wife, daughters, &c. (c) 


The distinction between the rights of malo coparceners 
and of the female members of the family rests on tins, that 
the rights of tho former are immediate, arising on the birth 
of each while those of the latter are contingent or dependent, 
having their source in the necessity for a provision lor a 
marriage portion or maintenance, (d) 

x 3 b A Reunitkd Family.—A reunited family may, 
according to the Mitaksham, Chap. II. Sec. 9, para, o, (c) 


~to~So* Colebrooke, Dig. Blc. Y- Text 81 .Mann IX. 210 ; Smriti 

Chaudrikft, Chap. VIII. paras. 15, 16. 

(*) Borradaile, Chap. IV- Sec. 4, paras. 22 and .3 ; Stokes, ... 

B °(c0 Vyw- May. Chap. IV- Sec. 4,. p. 22 ; Borradaile 59; Stokes, 

n \d) On this point, arfjbho beginning of this Introduction, and below, 
§ 7 a. 16. 

(a) Stokes, IL L. B, 462. 








PARTITION—INTRODUCTION. C 

insist (i) of a father and his sons, (2) of brothers, and (3) 
of nephews and paternal uncles, who, having once sepa¬ 
rated, have agreed to combine their interests again. Ac¬ 
cording to the Mayukha, Chap. IV. Sec. 9, para. 1, (a) all 
persons, who once formed a united family, may reunite. 
This difference of opinion depends on a variance in the 
interpretation of a passage of Briliaspafci, quoted Mit. 1. c. 
para. 3. Vijnariesvara takes it as an exhaustive enumeration 
of the persons capable of reunion, whilst Nilakantha views 
it as a dikpradarsana , i. e. an indication of principle, 
extending to analogous cases, (b) 

It has been held by the High Court of Bombay that the 
reunion must be made by the parties or some of them, who 
once lived in union, (c) See to the same effect Jagannatha, 
in Colebrooke, Dig., Bk. V., T. 430. 

II. Separation. 

§ 4a. Definition , —Separation is the dissolution of the 
state of union or reunion, the continuance of which is based 
on the will or acquiescence of the united coparceners. ( d) 

§ 4b. Separation, how effected, —The separation of a family 
united or reunited may bo effected :— 

1, By the will of all the members . 

2. At the desire of one or more members only. 


(a) Stokes, H. L. B. 91. 

( b ) As to the effects of reunion see Prank ishen Paul Chowdry v. 
Mothooramohun Paid Chowdry , 10 M. I. A. 403 ; Rampershad Tewar* 
ry v. Sheochimi Doss ct al, ibid . 506. 

(r) Vishvandth v. Krislmdji Ganesh et al, 3 Bom. H. C. R. 69 A. C. J. 

(d) According to the Malabar law descent is traced through females, 
and the joint property of the t-arwad is impartible. The interest of 
an individual member endures only for his life and is not available 
for payment of his personal debts or taken in inheritance by his 
offspring. The group of common maternal origin take the acquisi¬ 
tions of such members collectively. See PommUlath v. Ponambilath , 
I. L. 11. 3 Mad. 169. 
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By the Judgment Creditor of a member or the jour 
chaser at an execution sale of his interest .] 

Times of Separation.—1. Separation by the will of all 
the members, whether undivided or reunited, may take 
place at any time, provided there be no pregnant widow oi 
a deceased coparcener. In that case it must be deferred 
until the delivery of the widow, (a) It cannot be prevented 
by third parties, however interested they may be in the 
estate, e. g. by creditors or mortgagees, since their equitable 
rights and remedies are not impaired. (See below, § 7 B. 1.) 

2. As regards separation at the desire of one or several 
coparceners only, the head of a family, whether a father, 
grandfather, or great-grandfather may separate from his 
descendants at any time, (b) 

A son living in union with his father, who is head 
of the family, may demand a separation and a divi¬ 
sion of the ancestral property at any time (e) ; of the 


(a) May. Chap. IV. Sec. 4, para. 37, and compare para, 35 ; Stokes, 
H. L. B. 56-7. 


(1) Mit. Chap. I. Sec. 2, paras. 2 and 7 ; Stokes, H. L. B. 377-8. See 
also May. Chap. IV. Sec. 4, para. 8; Stokes, H. L. B. 49-50. 

to) Mit. Chap. I. Sec. 5, paras. 5—8; Stokes, H. L. B. 392-3; May. 
Chap- IV. Sec. 4, para. 4; Stokes H. L. B. 48 ; Smriti Ohandnka, 
Chap. VIII. p.'SO; NdglingaMudaliv. Suhbiramniya Mudali cl of I 
M H C It 77; Kali Pershudv. Bam Charon, I. L. R- 1 All. 159 ; 
Phulchand v. Man Singh, I. L. It. 4 Ail. at p. 312. The late Supreme 
Court held that a son could not enforce a partition of ancestral 
moveable property, Lahhman Dada ttaik v. EamachandraDada Noth, 
1 Bom. H. C. R. 76 App., 1. L. R. 1 Bom. 563 &e however, Mit. 
Chap.I. Sec. 5, pi. 3; Stokes, II. L. B. 391 5 and Coleb. Dig. B • 1 • 
T. 92, whence it appears that according to the law-books the 
ancestral wealth [dravya) generally is subject to partition at the will 
0 f the son, though particular parts of it, as jewels, may be excepted. 
See also Coleb. Dig. Bk. V. T. 26, Comm.; Bdjd Rdm Tmary dal v. 
iMcImnn Pershad et 4 8 C. W. R. 15 C. R. ; Ldljeet Srngh v. 
Rajcoomar Singh, 12 B. L. R. 373 ; Snro.j Bunsoo Kooer v. Shea 
Proshad Singh, L. K. 6 I. A. at p. 100, and the oases therein cited , 
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^ol^icquired property, under certain conditions only, (flj 
viz :— 

a . If the father be indifferent to wealth, bis wife past 
child-bearing, and the daughters married. ( b ) 

h. If the father be incapacitated by bodily ailments, ex¬ 
treme age, insanity, or by addiction to vice, (c) or loss of 
caste. The last of these conditions would, however, now per¬ 
haps bo inoperative, as loss of caste, according to Act XXL 
of 1850, does not affect a man's civil rights, (d) A grand¬ 
son■, living in union with his grandfather, or a great-grand¬ 
son with his great-grandfather, may similarly demand a 
partition* provided his own father, or his father and grand¬ 
father, he dead. Till then he cannot demand a partition 
notwithstanding his right in the property, because the- 


above, p. 170, Section 8, on.the Limitations op Property. Mr. Ellis* 
at 2 Sfcr. H. L. 321, adopting the Bengal Law that the fathei* is not 
bound to divide, adds that he* must maintain his son. At 2 Str. 11 
L. 323, Mr. Sutherland has overlooked Mit. Chap. I. Sec. 5, p 8* 
(Stokes, H- L. B. 393.) 

(a) 2 Sfcr. H. L. 320. 

( b ) The doctrine, given here* is that of the Mitakshara as explained 
by the Subodhm! (Ooleb. Mit. Chap. I. Sec. 2, note to para. 7; Sfco'kes* 
H. L. B. 378). The Viramitrodaya differs from this view by reject¬ 
ing the division a , while the Maydkha Chap. IV. Sec. 4, para. 3, Stokes,. 
IL L. B. 48, divides a into two sub-divisions. Narad a, Pt. If. Chap. 
XIII. SI. 2 sa f gives the following times, (1) after father’s death, (2) 
when the father being old desires, (3) when the mother is past child¬ 
bearing, and the sisters married, (4) when the father's capacity or 
desire has ceased. 

(e) Tho Mit&ksbara says, * if he is addicted to vice.’ The Yirarni- 
trodaya explains this to mean ‘loss of caste/ Bub it is probable 
that the Mit. means to include, besides loss of caste, the ease of a 
notorious spendthrift and evil liver, as 4 interdiction' is otherwise 
known to the Hindu Law. See above, pp. 194, 639; Mit. Vyav 
Chap L Sec. 5, pi. 9; Stokes, IT. L. B. 393. If a father has become 
incapacitated, or retired from worldly affairs, a son may become the 
representative of the family, 2 Str. H. L. 326 ; Steele, L. C. 178. 

(d) Tagore v. Tagore , L. R. Suppl. X. App. p. 56. 




i&pry'eniug heir obstructs bis complete title, (a) fch 
L'tcryenes between him and the full acquisition of it. 
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A son, a grandson, or a great-grandson may voluntarily 
separate, without receiving a full share, at any time, (b) 

The law of the MMksharil thus stated must be regarded 
<as binding generally in Bombay as in the other provinces in 
which the authority of that work prevails. But it is subject 
to many exceptions according to the caste law of the parties. 
Thus amongst 82 of the 101 castes, from whom information 
was obtained by Mr. Steele at Poona, it was found that 
partition could not be enforced by a son against his father 
nniess the father had acted improperly as manager, (c) It 
would seem therefore that in the usage of a large minority, 
at least of the people of the Dekhan, the rule of Baudha- 
yatoa (d) is still received as law. “ While the father lives the 
division of the estate takes place (only) with his permis- 
ion." Ib Gujarath the castes, almost without exception 
or qualification, answered Mr. Borradaile's inquiries by 
denying the right fo partition of a son against the wish of 
bis father. Although the &astris therefore, as in Chap. I. 
Sec. 1, Q. 3, 6, below, generally follow the Mitakshara in 
recognising a son's right to enforce partition, there is room 
for reasonable doubt as to whether it can be considered as 
finally established except amongst those castes or classes 
whose rights and duties in this particular have become the 
subject of judicial decision. Uniformity of the law is so 
desirable that the Courts will naturally desire to abide by the 
Mitakshara and the Mayfikha, ( e ) whose doctrine has been 


(a) Mifc. Chap. I. Sec. 2, paras. 1 and 7 ; Stokes, EL L. B. 377-8; 
Sec. 5, para. 3, note, ibvt 391; May, Chap. IV. Sec. 4, paras. 1—3, 
ibid . 47-48. 

(A) Mit. Chap. I. Sec. 2, paras. II and 12, ibid. 380 ; May. Chap. 
IV. Sec. 4, para. 16, ibid. 51. 

■(c) Steele, L. C. 216 ; see ib. pp« 405, 407. 

(d) Transl. p. 224. 

{e) See Bk. II. Chap. I. Sec 1, Q. 1 
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ed by the Judicial Committee (a) but it is only fair 
point out that custom does not appear to have more than 
partially accepted these authorities on the point now in 
question. On the one side are the Sastris whose opinions 
are entitled to respect; but on the other are the answers 
given by the representatives of the castes themselves. Even 
amongst the Brahmans the son's right does not seem to be 
fully admitted by any of the classes whose answers are 
preserved in Mr. Borradaile's collection; while amongst the 
lower castes the answers, without exception, so far as has 
been discovered* were either that the son could not enforce 
partition at all* or else that the father could retain so much 
as he wished of the ancestral property, (b) This would of 
course reduce tho son's right to nothing, (o) In several 
cases the surviving mother's assent is said to be necessary 
to validate a partition after the father's death* and in nearly 
all it is set forth as a condition that she is to be provided 
for. (d) 



(a) See Suraj Bunsee Koer*s case, L. R>. 6 I. A. at p. 100. 

(b) So in Steele* L. C. 405, 407 bs. 

(c) Amongst the Oudich Brahmans of Broach and the neighbour* 
hood it was said that there was no instance of sons having made a 
partition during their father’s life. The father dividing the property 
might retain as much as ho wished for himself during his life, subject 
to the rights of his sons at his death ; Borr. Lifh. p. 59. 

(cl) This is in accordance with a tendency in many castes to favour 
the mother in the matter of succession. See above, pp. 99, 157, and 
Bk. I. Chap. II. Sec. 6a, Q. 19, 21, 23, 24, 26. 

The (Bhargova Visa) Br&hmans of Surat said : “ So long as the 
father lives his sons are nob competent, without his consent, to 
divide the father’s or grandfather’s property.” (Borr, Lith. p. 85.) 
So also those of Broach. [Ib. p. 127.) A similar rule was stated by 
tbo Srimalt Brahmans of Surat and of the neighbourhood of Broach* 
(15. pp. 151, 182.) The Mew&ra Chowraisi Brahmans recognized 
a partition at the father’s option during his life ; bub no instance 
had occurred of one against his will (lb. p. 211) at Surat. At 
Broach no partition is allowed without his consent (15. p. 227.) The 
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member cannot enforce a partial division ( a )« As to 
this, however, Sir R. Conch, C. J., in Shib Sukaye Singh et 
al v. Nursing Loll etal (1) says, e <I did not intend to decide 
any such general question.” But this is the recognised law 


Mewfira Bhuttee Tuiubda Br&btmans of Surat allow no partition 
without the father’s assent in his life either of his property or of 
the grandfather’s. (Ib. p. 244.) He may divide and then the sons 
during his life take what he has assigned to each. So amongst the 
Sachoura, and Waira, and Oonewal Brahmans of Surat. (Ib. pp. 298, 
819, 342.) The BrfthnEians. (Motola, Desaee Tur) of Oolpar stated a 
similar rule (Ib, p. 267) as prevailing amongst them. At Broach 
amongst the Oonewal Brahmans should a son separate himself the 
father sets apart a share for him. (Ib. p. 363.) Amongst the castes 
below the Brahmans, the assent of the father is set forth as 
indispensable amongst the following 

Borr. Col. MS. 

Book Gr, p. 29 Bhaosar Cheepa Sooruti. . Surat. 

76 Do. Shravak (Tuppa Sect.)... Do. 

135 Soofcar Punchallee Sooruti... . Do. 

200 Do. Goojar Tuiubda Sooruti.. Do. 

252 Do. Purdaisee Khatee . Do. 

296 Lobar ........ Ahmedabad. 

335-6 Sootar Lobar Sooruthiya . Surat. 

362 Khatree Vunkur Sooruti. Do. 

440 Durjee Meeraee do.. Do, 

445 Malee Sonathiya do. .. Do. 

475 Do. Moghreliya do. Do. 

510 Kudiya do. .. Do. 4 

541 Pukhalee do.. Do. 

568 Vansphora do.. Do. 

591 Do. Dukhani do.. Do. 

(Continued next page.) 

(a) Ndndbluti v. Ndthdbkai , 7 Bom. H. C. R. 47, A. C. J. For the 
Bengal law, see the note of Sir W. Jones at 2 Str. H. L 251. He 
thinks that the text of Maim IX. 104, “ After the death of the parents 
&c. ,f prevents a partition, even after the father’s death, except with 
the mother’s assent. See above, Sec. 3 A, and the case of Lakshman 
v. Satyabh&mdbait I. L. R. 2 Bom. 494. 

(5) 22 C, W E. 354. 
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orabay, (a) aud in tbe North-West Provinces, {b) Tito 
same rule holds good in respect to one or more members of 


Borr. Col. MS. 
Book G. p. 609 


636 
699 
719 
745 
773 

Book 0. D. E, p. 16 
39 
57 
73 
89 
110 
128 
144 
157 
174 
192 
210 
229 
245 

Book F., p. 28 
59 
120 
165 
201 
229 
259 


Koombhar Goojurathi Soorufci .. 

Dhobee Rawafciya do. 

Waghrees . 

Duphgur Rajpoot ..<•* 

Khalpa Pufctuni . 

Do. Khumbarti Sooruti . 

Bruhm Kshatrees, &c. .. 

Kay u sthus Valnik . 

Do. Mathur. 

Sonee Dnmuniva . 

Do. Tragun Javeeya ..... 

Lohar Bhownugguviya ... 

Bharboonja Kayusbha .. 

Rajpoot Jadhowvanshi .. 

Purdesee Aliya-. 

Salvee Sreemalee Yeesa..... 

Koombhar Lar Soorufci ..... 

Sulafc Sompoora do.. 

Mochee Kudiya Khumbarti . 

Bhurwar... 

Hujjam Mehaooriya,*.... 

Soothar Vaisya. ..... 

Hujjam Kalmooniya . 

Khufcree Phnrusrami .*. 

Dher Tulubda .. 

Soothar Ihincholee ..... 

Br&hmans Kherwa Hoomunero. 


Surat. 

Do. 

Do. 


Surat. 

Do. 

Broach. 

Surat. 

Do. 

Do. 

Do, 

Do. 

Do. 

Sabulgaon. 

Surat* 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Broach. 

Surat. 

Broach. 

Gour* 


In no instance is there an admission of an unqualified right on the 
part of a son to enforce a partition and obtain a share. 

The instances above tabulated are all drawn from the districts of 
Surat and Broach. The collection for Ahmedabad was not completed, 
or it has been lost. 

(а) Trinihak Dixit v. Ndrdyan Dmit, 11 Bom. H. C. R. 69; 
Venkatcsh etalv . Ganapaya,R. A. Nos. 30 and 31 of 1875, Bom. H. C. 
P. J. F. for 1876, p. 110. 

(б) Mtihoo Loll v. Golam Nmeer-ood-deen et al, 4 Agra Rep. 276. 
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of brothers or collaterals only, (a) the 
whole property being brought into account, (h) so far as it 
is common, (c) The right to claim a partition is not lost 
by its non-exercise during six or seven generations, {d) A 
decree for partition produces an immediate severance of 
interests, subject however to the result of an appeal should 
one be made. An appeal seems to suspend or postpone the 
division until it is decided; according to the cases quoted 
below. Sec. 4 D. (e) 

3. Partition in Execution of Decrees .—The creditor of 
an undivided coparcener may obtain execution of his 
decree against the share of his judgment debtor by enforcing 
a partition. (/) This is closely connected with the law now 
recognized in Bombay and Madras, that a parcenor may 

{a) Mit. Chap. I. Sec. 3, para. 1; Musst. Deoivanth Koonwar v. 
Dwarkanath, 8 B. 3j. R. at p. 363, note; 2 Str. H. L. 353. 

(6) Lakshman D. Naik v. Ramchandra D. Walk, I. L. R 1 Bom. 
561. See below. Sec. 7. 

(c) Moti Midji v. JMnadas Mulji , S’- A. No. 77 of 18/7, Bom. H. 
C. P. J. F. for 1877, p. 123; Ballal Krishna v. Govinda et al , S. A. No. 
25 of 1877 ; ibid, p. 124. 

{d) Thaknr Duvriao Singh v. Thctkur Davt Singh, L, R. 1 f- A. 
1 ; Moro Vishvandth v. Gunesh, 10 Bom. II. C. R. 444. As to 
limitation, see above, p. 633, and below, Sec. 4 D. 

(e) The right acquired by a decree may be abandoned by non-exe¬ 
cution, Frankissen Milter v. Sre&mutty Ramsoondry Dossee, 1 Fulfc. 
110 . This might be regarded as a case of reunion as soon as limi¬ 
tation barred execution of the decree. 

(/) The whole property of two co-sharers may be attached for 
the debt of one, though only the undivided moiety can be sold, 
Gomel Mahadev v. Gokaldas Khimji , I. L. R. 3 Bom. 74. By proceed¬ 
ings in execution against a single parcener (even the father) alone, 
his interest only, not that of his sons, can be affected according 
to Dmulyal Lai v. Jagdaep Narain Singh, L. R. 4 I. A. 247. (See 
on this subject above, pp. 621 as.) Separation may bo enforced 
in order to give effect out of his own share to a sale made by 
a single member of a joint family, 2 Str. H. L. 349, or to a sale of 
such share in execution, Bai Suraj v. Desai Harlochandas , Bom. H. C. 
P. J. F. for 1881, p. 123, and Gogol Narayan v. At mar urn Ganesh , Bom. 
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ipose effectually of his own undivided share for value, 
though not hy way of gift or devise, except for pious 
purposes, (a) It is improper to put a purchaser of land in 
execution of a decree against one member of an undi vided 
family into possession of the property, (b) \V here he has 
been actually placed in possession, the other co-sharers will 
bo awarded joint possession and the parties will be left 
to work out their several rights should they desire it by a 
suit for partition, (c) The alienation is thus subject to claims 


H. C. P T, E. for 1879, p. 489; Such a transaction, however, Ellis 
says, Sir. 11. L .loc.cit, is presumably collusive on the part of the 
purchaser. See below, Sec. 4 v. ; Suraj Bnnsi Koerr. Sheo Pur shad 
Singh, L. R. 6 I. A. tit p. 109 ; 4 Comyn’s Dig. 233. 

A judgment debtor and his sons having joint possession of family 
property, the latter can sue for a declaration of their title to two- 
thirds of the property, whilst under attachment, under decree of a 
creditor as against the former, without asking for consequential 
relief, Nctrayan Damodar v. Balkrishna Mahadev, I, L. R. 4 Born. 
£29. 

(a) See the elaborate judgment of Sir M. Westropp, C. J., in 
VdstuJev Bhat v. Venkaiesh Sanbhav, 10 Bom. JEI. C. K. 139 ; Uddrdm 
SU dr am v. Rdnu Pdnduji et al, 11 ibid, 76 ; MaUbddyd v. Timdyd , 
12 ibid. 138, <k*., referred to below j Tukaram v. Ramchandra , 6 ibid. 
247, A. C, J ; Suraj Bunsi Kooer v. Sheo Prashad Singh, L. R. 6 I. A. 
88, 101,; Anant Bdlaji v. Ganesh Janurdhan, I. L. K. 5 Bom. 499, 
which discusses Pandurung Anandrav v. Bhasker Sadashev , 11 Born. It. 
72, 76; Mahdbaldyd v. Timdyd , 12 Bom. It. 138; Bugappn Sheti v. 
Venkatmmn ay a, I. L. K. 5 Bom. 493, 496; Kalappa v. Venktesh 
I. L. R. 2 Bom. 676, citing Nowla Ooma v. Bala JDhurmaji , ibid. 
96; Gopal Narayan v. Atmaram Ganesh , H. C. Bom. P. J. 1 for 
1879, p. 489; see above, pp. 605 ss. 

The share of a widow arising on partition cannot be defeated either 
by execution proceedings or by a voluntary partition, Bilass v. 
J Uinanath, L h. E. 3 All, p. 88. Comp. Parwaii v. Kkansimj, I. L R. 
6 Bom. 567. 

(b) Deendyal Lai v. Jug deep Naraln Singh, L. E. 4 I. A. at pp. 
251, 252, 255; Ana.nl Bdlaji v. Ganesh Janardhan , L L. R. 5 Bom. 499, 
which discusses the previous cases, and pp. 607, 621, supra . 

■(c) Mahdbaldyd v. Timdyd , 12 Bom. XI. C. E. 138; above, p. 633. 
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e other sharers on the common property, (cr) What is 
sold for the necessary discharge of a common liability is 
deducted from the common estate. (b) 

§ 4 c. Right to partition limited to demandant and his share . 

1. It must be considered a fundamental principle, that 
each coparcener has power only to effect his own separation 
from the family, and not to enforce a separation amongst 
the other coparceners against their will. In the Mitakshara 
Chap. I Sec. 2, para. 1 (c) it is stated, that “ When a father 
wishes to make a partition, he may at his pleasure separate 
his children from himself, whether one, two, or more sons,’ 
and the comment cm this by Balambhatta, as translated in the 
note, is, that he may “ make them distinct and several by 
giving to them shares of the inheritance.^ From this it would 
at first sight appear, that a father has a right not only to 
sever himself in interest from his sons, but also to effect a 
separation amongst the soii3, independently of their desire or 
assent, (d) This however would not be a correct inference ; 
the entire comment of Balambhatta runs thus:— 

* (If) he make them distinct by giving to them shares of the inhe¬ 
ritance. As the limit of this (separation) is desired to bo known, ho 
(Vijn&nesvara) adds : “ From himself.” 5 

< The purport is, that the (author) does not stop to consider, whe¬ 
ther they (the sons) remain afterwards united or separate.* 

This is evidently not conclusive either of separation or of 
union in such a case. 

It is, no doubt, competent to a father to distribute, to a 
certain extent, his self-acquired property at his own pleasure 


(а) Mmcandas v. Ganpatrao , Perry’s O. Ca. 143. 

(б) Narayctn Vinayak v. BalkrisJina Narayan , Mis. S. A. No. ^.1 of 
1872, Bom. H. C. P J. F. for 1872, No, 190. 

(c) Stokes, H. L. B. 377. 

(cl) This would be the most natural inference from N&rada also. 
See N&rada, Pt. II. Chap. XIII. si. 4, 
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his sons, (a) But it does not follow, that by such a 
distribution, a separation amongst them individually and in ¬ 
dependently of their own desire will be effected. ^ There 
appear to be no texts, which lay down, such a rule, and 
Jagann&tha, in Colcbrooke’s Digest, Book V. Chap. VIII. 
Text 430, explicitly recognises the doctrine of a continuance 
of union in a family, notwithstanding the separation of indi- 
ridu«il members and the allocation to them ol their shares in 
the estate.(5) He makes separation or non-separation depend 
on the free consent of the coparceners, resting, in the absence 
of explicit texts, on the reason of the law—-a principle recog¬ 
nized in the Hind ft, as well as in the English jurisprudence (e). 
So too the Privy Council (d) say, “ It is however clear upon 
the evidence that the two other brothers continued joint after 
the separation of Shama XfcSs/* (o) 


This principle has been questioned in Madras, where? 
the right to sever the sous inter && seems to have been 
regarded as a part of the patriot, potest as still recognized 
by the Hindi! law, (/) and in Lahshniibdi V. Ganpat 


(ff) Below, Sec. 7 A, 1 a (‘2), and Chap. I. Sec. 1, Q. 4 Rem..; Steele, 
L. C. 58, 216, 220. 

(&) So Steele, L. 'ftp- 214. 

(c) Colebrooke, I>ig. Blc. II. Chap. IV. Text 17- The, defendants 
in a suit for partition in England need not submit to it inter se, 
The partition may be limited to the share of the plaintiff. Hobson 
v. Sherwood , 4 Bea. 184*, and a conveyance by a single joint tenant 
severs only his share, Co. Lib. 8D4. 

(d ) In il fus&L Cheetha v. Baboo Miheen Lctll, at 11 M. I. A. 380. 

(<?) See also Rowan Persad v. Musst. Rddhd Beeby t 4 ibid. 137. 

(/) Kandasami v. Dormscmii Ayyw, I. L. It. 2 Mad. 317. The 
learned judgment sounds almost like an echo from an earlier worlds 
one in which the equal rights of sons with the father had not yet 
been developed. ( See Xarada, XIII, 15 ; Apasfc. II, VI, 14.) The 
power ascribed is special to the father, and would be exercised in vain 
against the will of sons w ho, being severed by the father's will, might 
forthwith reunite by their own. The cases of infants and absentee:? 
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m (a) it was laid down, tlmt a grandfather co 
will distributing a share of ancestral property re¬ 
ceived by him on a partition in equal portions among 
his grandsons, effect a separation amongst the latter, (&). 


are distinct. See below. In the Punjab tlio division made by & 
father may bo revised at kis death, see Panj. Gust- haw, II. p* Id9, 
180, 206, 257. A similar case in the Bekhan, Steele, L. C. p. 219. 

(a) 5 Bom. JBL C. R. 0. 0. J. 128. 

( b ) As to Wills, see above, pp. 213 ss. 

A daughter (childless) may dispose by will of property inherited 
from her father as against his heirs or her own, Haribhat v. Damodhar - 
khat, L L. R. 3 Bom. 171, quoting Narotum v. Narsandas, the note 
at 5 Bom. R.136, 0. C. J.., and Mika v. Bhava, 9 Harr. R. 449. 

Mr. Ellis thought that a Hindi! could not make a will at all, 
2 Sor. H. L. 419. It is obviously opposed to the Brahmanical 
family system and to the interest of the ancestral manes in the 
estate out of which sacrifices to them are to be provided. A 
general opinion unfavourable to the testamentary power was express- 
ed by native judicial officers consulted in Bombay, in 1864. but 
the principle obtained early recognition, though but a qualified one, 
that what could be given away during life could be bequeathed by 
will. See Doe dent Munnoo hall v. Qoper Dull, (A. D. 1786), Mort. 
R 81; M. V. Vardiah v. M. Lutchumia (A, D, 1824), M. S. D. A. Dec. 
438. In Madras, wills of Hindds have long been recognised by 
Statute if made in conformity with Hindd Law, Reg. III. of 1802, 
Sec. 16, and Reg. V. of 1829, Sec. 4, but this condition left the whole 
question of testamentary competence open, as may be seen by a 
reference to the Madras decisions. 

In Bombay separate and self-acquired property may bo thus dealt 
with, Name Nftivain llao v. Ilaree Punt Bhao at al, 9 At. I. A. Jo, 98 , 
Baboo Beer Pertab Sahee v. M Rajender Pcrto/b Sahce, 12 M. I. A. at 
p. 38; Adjoodhia Qir et al v. Kashi Gir et al , 4 N. W. P. H. C. R- 31, 
Rkiicfwn Dullabhv. Kalla Shankar , I. L. R. I Bom. 61*1. The extent 
of the testamentary power must be regulated by the Hindd Law, 
Sonahm By sack v. $, Jnggutsoondrec, Dossee , 8 M. I. A. at p. 85 (which 
furnishes no analogy but that of gifts'; Colebrooke at 2 Sbr. H. L 428, 
431, 435; Jolimlra Mohan Tagore v. Ganendra Mohan Tagore, S. I. A. 
47 s. c, 9 Beng. L. R. at p. 398. But see also & Soorjeemoney 
Dossee v. Denobundoo Muttick et al, 9 M. I. A. 123. Thus a will 
cannot be made of ancestral property in which sons have an interest, 
though effect may be given to it as a family arrangement, Lakshmi- 
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9*$/reasoning of the learned Judge in t.nab cast 


bai v. Gunpat Moroba et al, 5 Bom. H. C. R. 135 O. C. J-; 2 Str. H. 
L- 486. The cashes reject the wills of testators having issue, Borr. 
Coll* 'passim. 

That a Ilindh’s will is to be construed according to Hiridfl Law, 
see (5?. Soorjeevnoney Vossee v. Penobundoo Mallick, C M. I- A. at 
p, 550; Muast. Kollaney Kooerr. Luchmee Per shad, 24 0. VST. R. 3i>5^; 
Joimdra Mohan Tagore v- Ganendra Mohan Tagore, S. LA. it ■ &• 
C 9 Beng. L. R. 395; Molvi Mahomed Shumsool Booder et al v. 
Shewukram, 14 Beng. L. R. 227, 230, S. 0., L. B. 2 I. A. 7;Mwst. 

Bho.gbatti Pace v. Choivdry Bholanafh Thikoor et al. L R-2 I. A. 
256,'261 ; Ramguttee Acharjee v. Kristo Soondarw Debia, 20 C. W. 
R. 473, C. B. As to the form, a nuncupative will is effectual, 
Bhagwn Dullabh v. Kola Shankar, I. L. R. 1 Bom. 641; and so is 
a parol revocation, Maharaj Pcrtab Narain Sing v. Maharanee Sooh'ha 
Kooer et al, L. R. 4 I. A. 228. 

In East’s cases No. 75 is a case of an adoption by a prostitute of 
a girl. It was said after adoption the son’s share could not be 
devised, see Mori. Dig. 13$. 

The following cases and observations on the law of wills may be 
added to the brief discussion of the subject in Bk. I. Sec. 9, and in the 
note above. An attempt to create a perpetuity will nob be supported, 
Muccondas v. Ganputrao in Perry’s Or. cases ; above, pp. 1*8,195, 196. 
See Abdul Ganee Kdsam v. Hasan Meya Rahimtulla, 10 Bom. H. O. B>, 

at p. 10. . 

A charge on property for worship will not give cllect to an 

attempt to create a perpetuity in the surplus proceeds, Ashutosh Butt 
y. TJoorga Churn Chatter] ee, L. R. 6 I. A. 182; above, p. I7B, 182,134; 
Promotho Bossoev. Radika Per sand Butt, 14 Beng. L. R. 175. 

A bequest for the erection of a bathing ghat and temples at the 
discretion of the executor, who renounced, was declared void for 
uncertainty, Surbo Mungola Babee v. Mohendronath, I. L. R. 4 Calc. 
508. It may perhaps be doubted whether effect should not have 
been given to this bequest according to the Hindu Law; see above, 
229, 230; Steele, L. C. 214, 404, 405. 

Section234 of the Indian Succession Act, X. of 1865, applies to 
HindQs, and an application may be made under it to revoke the pro¬ 
bate of a Hindu’s will. In re Pitamber Qirdhar , I. L R. 5 Bom. {>38. 

' By the Hindi* Wills Act, XXI. of 1870, the forms prescribed by 
Sec. 50 of the Succession Act, X. of 180-.*, must be followed by Hindi* 
testators where the Act is in force, L e. Lower Bengal and the towns 
of Madras and Bombay. The Hindi} Wills Act was not intended to 
introduce changes in the substantive Hindi* law- The introduction 
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not* however, concurred in by the Court 



of Sees. 98, 99,101 of the Succession Act is subject to all the provisos 
in Sec. 3 of the Hindd Wills Act, which was nob intended to enlarge 
a testator’s power, only to regulate its exercise, Alangmanjarl Uabee 
v. Sonamonee TJctboe, 1. L. It. 8 Calc. 637. 

A person claiming under a will in. the Mofussil is not generally 
obliged to obtain probate. See above, p. 226. Act Y. of 1881 how¬ 
ever, by Sec. 4, makes the executor or administrator of the deceased 
his legal representative, and vests the property in him. By bee. 2 ot 
the same Act, Chaps. II. to XIII. thereof apply in the case ot ‘ c every 
Hind A, Buddhist and person exempted under See. 332 of the Indian 
Succession Act, 1865, dying before, on or alter 1st April 1881. 
Again it is provided '* that except in case3 to which the Huidd Wills 
Act, .XXL of 1870, applies, no Court in any local area (in the 
Mofussil)......shall receive applications for probate or letters ot 

administration until the local Government has, with the previous 
sanction of the Governor General in Council, by a notification in. the 
Official Gazette authorized it so to do.” The High Courts are, as to 
such areas, similarly restricted. Now Act XXL of 1870 in a sense 
applies to all wills made by Hindus, &c., in the towns of Bombay 
and Madras, but it does nob apply to those made in the Mofussil, 
except so far as they relate to immoveable property within the 
presidency towns. The result seems to be that until the issue of 
the requisite Notifications the law in the Mofussil remains what it 
was, while in the Presidency towns the new legislation applies to the 
estates of all classes of natives. When the Notification has been 
issued in Bengal the whole Act will operate generally there along 
with Act XXI. of 1870, but in Bombay and Madras the Act of 1870 
is limited to the Presidency towns. In those towns therefore the 
provisions of the two Acts will operate together, while in the Provinces 
Act. T. of 1881 will operate alone from the 1st April 1881 condition¬ 
ally on the notification required by Sec. 2 having been made, ihe 
provisions- of Sec. 52 of Act. Y. of 1831 are repeated verbatim in Act 
VI. of 1881, Sec. 2, as an addition (Sec. 235 A) to Act X. of 1865, and 
other provisions are made with regard to “ District Delegates. 
The tangle, hero, of exemptions, exceptions, provisos and conditions 
is such as will afford a useful exorcise to the perspicacity of students 
of the law. As to testators, the words of H. H, Wilson (Works, Y- 
58) may be quoted: si If the Hindds are to be authorized to make 
wills, they should be instructed how to make them and not bo 

suffered to.make the arrangements which they contemplate 

subject to improbable or impracticable conditions. 
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1, and the ultimate decision was based on different 


As to feh© construction of Hindis’ wills, see above, pp. 184,224,229* 
668. Such words as “ paCra paotradi krarne ” and u naslan bad 


naslan,” though primarily importing the male sex yet included 


females as heirs to either males or females, Ram Lai Mookerjee v. 
Secretary of State for India, L . II. 8 I. A. 46. 

Tho usual notions and wishes of Hiitd&s with regard to the devo¬ 
lution of property may properly be taken into consideration, Moutvio 
Mahomed v. Shemkmm, L. R. 2 I. A. 7. Compare Maaikldl Atmardm 
v. ManclmrshiDins'ha, I. L. R. 1 Bom. 269; see above pp. 183, 184,205. 

A bequest to a class not completely ascertained and existing at the 
testator’s death fails as to those even who do exist, according to Souda - 
min-ey Bosses v. Jogesh Chunder Datt, I. L R. 2 Calc. 262.; Kherode- 
money Dosseo v. Dhoorg'money Dossee, I. L. R. 4 Calc. 455. The 
provisions of Secs. 102 and 103 of the Indian Succession Act, X. of 
1865, do not apply to the Mofussil, but do apply to the town of 
Bombay under Act XXI. of 1870. The references to the Hindft law 
in. the latter of the two cases just cited seem to show that those 
qualified at the testator’s death might take, but the decisions point 
the other way. Comp. pp. 183 ss. 

According to the English Statute, 3 and 4 Wm. IV C. 106, an 
heir who is algo a devisee cakes in the latter character. 

The present freedom of devise in England is of quite recent origin. 
Before the Conquest a man might dispose as he pleased of his own 
acquisitions, though his devise of book-land was usually precatory 
on account of the temporary character of his interest as strictly 
viewed. After the Conquest‘ f till modern times a man could only 
dispose of one-third of bis moveables from his wife and children, 
and in general no will was permitted of lands till the reign of Henry 
the Eighth, and then only for a certain portion; for it was nob till 
after the Restoration that the power of devising real property became 
so universal as at present,” Kerr’s Biaekstone, II, p. 11. Tho Latin 
nations adopted the Roman Law system of testaments much more 
readily ; the older German Law, as reported by Tacitus, was simply 
Ileredes succcssoresque sni euiquj liberi et milium icstamcntum. 
The customary equal partition of lands under the law of gavelkind 
seems to have been limited to the undivided estate, and over this 
by the old Common Law a father had nob a power of free devise, 
which indeed is manifestly opposed to rights of equal partition 
See for the Saxon Law, Elton, Tenures of Kent, 74; and comp. 
infra, Bk. II. Chap. I. Sec. 2, Q. 4. The custom of the City of 


London down to 1725 allowed a freeman to deal by way of devise 
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'Tg&jfeiids. (a) The views above stated are conformable 
those set forth by SSir T. Strange, II. L. 193 and 204, the 
authority .quoted- bv whom, however, is not applicable. In a 
Bengal case effect was refused to a father’s deed of parti¬ 
tion which had not been carried out by actual distribution 
in his life. (/>) Conversely when a testator had bequeathed 
his business to his sons, but had directed that there should 
be no partition for 20 years, the latter direction was held re¬ 
pugnant, and the sons entitled to immediate partition, (c) 

with only the half or onp-third equal to the half or one-third 
which it gave to his widow .and to his children even of his personal 
property, Vin. Abt, Customs of London. Thus the notions of the 
Hindus were substantially those of the English until a comparatively 
recent time. 

(а) See Lakshmibdi v. Qawpat Moral a, 5 Bom. H. G. K. 128 0. C. J. 

(б) Bliowannychurn v. Heirs of Ramkaunt , 2 0. S. D. A. R. 202. 
This case may be referred to another principle, see below. Sec. 4 i>, 
but it shows that the mere volition of the father was not held by 
itself to create the desired jural relations. 

(c) Makoondo hall v. Goneah Chunder , I. L. It. 1 Calc. 104. His 
inculcation of joint enjoyment is no bar to a suit for partition, Raja 
Sooranany Venkatapettyrao v. R . &.■ Ramchandra , 1 M. 8. D. A. Dec. 
495. So Macn., Cons, on H. L. 323) see above, pp. 178, 182, 195. 

The Madras High Court allows a gift but not a bequest by an 
undivided Coparcener, ViUa Battel v. Yamenarmna , 8 Mad. H. C. R. 6. 
The latter it thinks prevented by the survivorship. This principle 
was recognized by the Privy Council in Suraj Bunsi Eoer v. Shivpanad 
Singh, L. R. 6 I. A. 88. In Bombay the gift of undivided property 
by a joint coparcener is illegal, see Privy Council in hakshman JJada 
Naik v. Ramehunder, L. R. 7 I. A. 181. A father in an undivided 
family cannot dispose by will of his undivided share without the 
consent of his co-sharers, ib. The alienation by gift where, as in 
Madras, that is admitted, is founded on a parcener’s right to par¬ 
tition and dies with him, the title of the- other co-sharers vesting by 
survivorship at the moment of his death. The $&stm denied 
any power of disposal before partition in Bajee Sudsliel v. 
Pandooruncf , 2 Morr. 93. According to these cases the father’s 
declaration of will would be inoperative, except after partition or to 
effect it in his own case. 

A joint tenant under the English Law has not a devisable interest* 
Co. Lit. 185 b. 
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c. 2. G/'eit-grandson .—Devala says/' Partitionam 
'"' divided parceners and among reunited parceners extends 
to the fourth in descent from a common ancestor.* 5 The 
case of a great-grandson is not otherwise expressly dealt 
with in the Hindu law books except in a rather obscure 
passage of K&tyayana quoted by the Viramitrodaya, (a) but it 
rests on the same principle as that of the grandson, viz., on 
the doctrine of representation, (b) 

§ 4 o. 8. Minors .—In the; case of minor coparceners, it 
would certainly tend to convenience, if the doctrine, ap¬ 
parently upheld by the Madras and Bombay High Courts, (c) 
that a minor coparcener is to be represented in .partition by 
his guardian, could be based on any explicit texts. All, how- 


(a) Transl. p. /2. 

(h) “The groat-grandson’s son is not entitled to arty share.” 
VI ram. he. cit. 

( c ) Nallapjpa Uedcli v. Balammdl et al, 2 Mad. H. C R. 182, quoted 
hi Lahshmibai v. Gnnjpat Morobaet al , 5 Bom. H- 0. R. O. C. J. p. 128. 
Every minor is to be guarded by the Xing, Colcb. Dig. Blc. V. 
T. 449 ; 2 Str. H. L. 72. 

Minority now ceases at 18 years of age, Act, IX. of 1875. 

A guardian may sell a portion of a minor’s property to maintain a 
suit beneficial to the minor, Gctnga Prasad et al v. PJiool Singh et al, 
10 0. W, R. 106. 'Compare the cases of Lalla Biuiseedkur V. Koonwar 
Bindeseree Dutt Singh, 10 M. 1. A. 454, and Uharmdji Vdnum et al 
v. Gurrdu SJirinivds et al, 10 Bom. H. O. R. 811; Tai.koin Devji v. Aba, 
Bang. II. C. P. J. 1878, p. 126. The minor is bound by a compromise 
made in good faith, Baboo Lekraj v. Baboo Mahtab Ohand, 14 M. I. 
A. 893, 

When an administrator has not been appointed under Act XX. of 
1864 a guardian ad litem of a minor may be appointed under Section 
448 of the Code of Civil Procedure, Act XIV. of 1882, Jadow Mulji v. 
Chhdtfan Raicliand, I. L. R. 5 Bom. 306. The ofRce of administrator 
or of guardian ad litem cannot be imposed on a person unwilling to 
accept it, Bdbdji bin Kusaji v. Maruti, 11 Bom. H. C. R. 182 S. C., 
t. L. R. 5 Bom. 310. An officer of the Court may be appointed 
guardian, and being appointed remains subject bo the jurisdiction, 
see Act XV, of 1880, Sec. .3, cl. (b). 

The Minors’ Act for the Bombay Presidency is Act XX. of 1864; 
Bub this, it has.been held, does nob enable the Civil Court under 






SEPARATION, MINORS. 

„„^ /t;hat can be deduced from the original authorities appears 
to be that the interests of the minor shall be duly regarded, 
and shall, if necessary, be protected by the sovereign power. 
His position is, in fact, declared to be analogous to that of 
absentees, and the rules proceed on the assumption that his 
assent or that of a guardian for him is not essential. ( a ) 1 lie 

minor must not be injured by any unconscientious dealing. 
Mr. Colebrooke, in. an opinion quoted at 2 Str. H. L. 360, 
says, that “ the sovereign or his representative, as guardian 
of the minor, is competent to authorise a partition, ’ and for 
this opinion he refers to a text of Katyayana, Goleb. Dig., 
Bk. V. Chap. VIII., T. 453. But this text points to the 
necessity of. protecting the minor’s interest, if, contrary to 
the ethical obligation to remain undivided during the minor¬ 
ity, (b) a partition should actually be made by the adult 
coparceners, rather than to any necessity for an assent 
expressed on behalf of the minor, (c) This text, indeed, and 


ordinary circumstances to take ohargo of an infant’s share m undi¬ 
vided property, Skivji Has.dfn e.t al v. Dain Mavji, 12 Bom. H. C. H- 
2 g 1 So under Act XL. of 1858, Shoo Nundun Sinyh v. Mm si. 
Ghnnsarn Koosree, 21 C. W. U. 14*. A different view however seems 
to have been taken by the Judicial Committee in Doorga 1 ersad v 
Baboo Keshctv Per sad, I- t». R- 8 Gal. 656. S -"« below, p. 6/4, note fe). 

The natural father is not the proper guardian of an adopted infant 
ao long as either of his adoptive parents lives, hulcshnnbat v. 
SiUdhar Vasudeo Table, I- L. R. 8 Bom. 1. The Bombay Minors’ 
A.eb XX of 1864, is not superseded by the provisions of tile bode or. 
Civil Procedure, Act XIV. of 1882, MurUdhur v. Supda, I. h. E. 3 
Bom- 149. 

(a) Viramitrodaya, quoted below, Bk. II. Chap. I, See. 1, Q. f ; 2 
8fcr. lL L. 341,348. 

th) But only during the minority, as generally “a partition is 
favourably viewed by the Hindi! religion and law; ” The Judicial 
Committee in Juggut MoUnee Dosseev. Mmst. Sokheemomy Dosser, 14 
M. I- A. at p- 303. 

(c) To the guardianship the paternal male kindred have the pre~ 
ference, 2 Str. H. L 74.' Any ono may come forward as a next 
friend for an infant, ih. 79. A relative is to be preferred, ib. 80. 

85 ii 
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/no preceding it, with their accompanying commentaries 
"imply a valid partition by tho will of the adults alone, (a) 

A partition, demanded on behalf of a minor by his guar¬ 
dian or friends, cannot usually be enforced against the will 
of the adult coparceners. But such a demand may be en¬ 
forced, when it is necessary to prevent malversation or 
jeopardy to the minor's interests, (h) This opinion huts been 
expressed by Mr. Colebrooke also in the passage quoted 
above; but it rests on the reason of the law, nob on any 
express texts. In the case of Goviad Ramchandra v. More 
Raghiinath, ( b ) reference is made to Shea Nnndnri Singh 
■v, Musd Ghunsam Kooer , (e) and to Shivji HtUam et al v. 
Datiu Mdvji Khoja, (d) and the rule is repeated that ^ when 
the joint property of an undivided family governed bv tho 
Mitahsliarfi law is enjoyed in its entirety by the whole family, 
and not in shares by the members, some of whom are adults, 
one member has not such an interest therein as is capable of 
being taken charge of, and-separately managed, under the 
provisions of the Minors* 4-ct (XX.. of 1864).’ J (a) In tho 
same case the District Judge was directed to report whether 

(a) Kandasami v. Doraisdml Ay gar, I. L. R.2 Mad .-at p. 323, refer- 
ring to 2 M. H. C. R. and to App aider's case, 11 M. I. A. 75. 

(5) App. Ho. I. of 1375 (under Act XX. of 1864), Bom. H. 0. P. J. 
F. for 187.5,.. p, 261 ; Svdmiydr Pillui v. Chokkalingam Filial, 1 Mad. 
II. 0. 105 ; Alim?, I Ammdl v. ArundcheUam Filled et al, Z ibid. 69 ; 

and Kdindkshi Animdl v. Chidambara Rcddi et al, 3 ibid. 94.; 2 Sfcr. II. 
L. 310, 86*2. 

(c) 21 C. W. R p. 143 0. R, 

id) 12 Bom. II. C. E. p. 281 (S. A. Ho. 316 of 1872). 

(e) See also Bhdgirl'hibdi v. Sadashiv, Bom. H. C. P. J. F. 1881, p, 
155, and Samatsqng v. Shivasaugji and Ramasangji, Born. H. 0. P. J. 
F. 1882, p. 404. But in Doorga Farm'd v. Baboo Rediav Parsadj I. L. 
R. 8 Calc. 656, the Judicial Committee say: “ It is clear that the 
manager of an estate, although he may have the power to manage 
the estate, is not the guardian of infant co-proprietors of that estate 
for the purpose of binding thorn by a bond as Hur Handan did, or 
for the purpose of defending suits against them in respect of 
money advanced with reference to the estate. Apt XL. of 
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quiry it seemed probable that tho minor would benefit 
>y a suit for partition brought against his uncles, against 
Whom no special instance of malversation,” it was said, 
had been alleged. In MeghasJidm Bhaodnrao y. Yi [hairdo 
BhavAnrch , (a) it had been said, doubt, the claim for 

partition advanced on behalf of a minor is one that must 

in every case be closely scrutinized.._........Its result 

must in each instance depend oh the view that the Court 
below tjfkes of the evidence as rendering a partition neces¬ 
sary or not for the protection of the minor's interests-^ (&) 
A minor who has been used unfairly in. a partition may 
repudiate it on attaining* his majority or within a reasonable 


1858 ....a,.. shows that Shco Sfundan’ Per sad, though he was 

a co-proprietor and manager of the estate, was not the guardian of 
t he infants who, according to the Act, wero subject to tile jurisdiction 

of che Civil Court........Mo certificate was obtained by Shoo 

Muiidan Persad; and although it is stated that ho was guardian to 
the infants he clearly was not the legal guardian, and had no right to 
defend that suit in their names/’ Hence it would seem a manager* 
to enable him to act for his infant co-sharers, must take out a certifi¬ 
cate of g.uardkinship, though the Court cannot On an application under 
the Minors’ Act, XX. of 18(14, remove the adult managing member ftptn 
the control of the estate and business in which he and all the mem¬ 
bers of the family are interested. See Mbqji Shinwas v. SJmhgir 
Bhimaji, I. L. E. 6 Bom. 593. The view of the High Courts has been 
fchafjurisdiction expressly given to the Civil Courts did not neces¬ 
sarily’affect tho ordinary relations of a Hind ft family, and that 
before a partition there is no distinct property of the minor of which 
the manager lias charge. All possess together, the manager admin¬ 
isters. See Jppovicr’ s case, 11 M. I, A. 75; Ramelmudm • Butt v. 
€Jmndar Goomar Mandat, 13 M. I. A. at p. 198. Girdhari LaVs case, 
L. E. 1 I* A. at p. 229 ctd. fm . As to tho representation of minors 
in suits see further Act XV. of 1880, Sec. 3, cl. (b); Act XIV. 
of 1882, Sec. 410 ss ; Jadoio Mufti v. Chhagan Rainhani, I. L. E. 5 
Bom. 306 y.Bcthgji y, Marnl!. ib. 310, 3. 0. 11 Bom. H. C, II. 182. 

O) S. A*No. 148 of 1871, decided on. tho 14th of September 1871 
(Bom. EL C. P. J. i\ for 1871). 

(b) In England a sale under the Partition Act sought on behalf 
ol an infant will not be allowed unless it is for his benefit, Riming- 
4m v. Hartley , L. E. 14 0. D. 639. 








PARTITION—INTRODUCTION. 


[bk. ti, 


afterwards. (a) Where partition would be detrimental 
to the shares, the Court, it has been held, can refuse to 
decree a division. (&) But a somewhat different view was 
taken in Bam Pershad Narain v. The Court of Wards, (c) See 
further upon this point in Bk. Hi. Chap. III., Sec* 1, Q, 1. 

§ 4c. 4. Absentees .—The absence of one or more coparceners 
does not bar partition, (d) if it is desired by the coparceners 
present, (e) All that the law requires is that their equitable 
shares, like those of the minors, be set apart in the division. 
For-the definition of what constitutes absence in a foreign 
country, enabling" the coparceners present to dispense with 
any expression of assent on the part of the absentee, see 1 
Str. H. I* 138; Coleb. Dig., Bk. XL, Chap. IIL, T. 26 
and 27. The great change of circumstances that has occur¬ 
red in recent times would make it necessary, for practical 
purposes, to fall back, in this case as in others, on the 
reason of the law, the essential part of which here is 
evidently the supposed impossibility of communicating with 
the absent co-sharer. The remarks of Sir T. Strange, L c., 
as to the periods of twelve and twenty years* appear to 


(а) K'tlhe Sank a, 1 Smmyal el al v. Denendro Nath Saimycd et al 9 28 
0. W. R. 68 C. R; I)harm'Iji et al v. Gurrav Shriaivas et al, ID Born. 
II. C. B 311. 

(б) Du,roaree Stuff et al v. Silujram et al, 7 N. W. P. R. 271. 

(e) 21 C. W, R 152. 

(<i) Yiramifcrodayn, quoted below, Bk. II. Chap, I. Sec. 1, Q. 7. 
The Smriti Charulrika, Chap. XIII. p. 21 ss, says that* when a par¬ 
cener having absented himself, the other parceners have divided the 
property in ignorance of his existence, he on his return is entitled 
to only half a share. Brihaspafci is cited to this effect, but the 
passage is really inconsistent with others which follow. 

(ej As to the presumption of death in the case of a person not 
heard of, this arises in the case of one who went away at less 
than forty years old after 20 years, at less than sixty years after 15 
years, at any greater age after 12 years. The authorities however 
vary, see I Str. II, L. 188, 2 ib. 237, 316; Steele, L. 0. 34; Musst, 
Anundee Koonwur v. Khedoo Lal y 14 M. I. A. 412. for the present 
law see Act L of 1872, Sections 107,. 108, 
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m0f :to the propriety or impropriety of a distribution of the 
property, without reserving the absentee's share. There is 
bo text which enjoins the postponement of the division for 
the advantage of an absentee, and his interests are otherwise 
sufficiently protected. The descendants of an absentee may 
claim down to the seventh degree, (a) 

§ 4c. 5. Wives. Mothers , Sgc. —Wives, mothers, grand¬ 
mothers, sisters, &c., the female members of a united family, 
entitled to shares on partition, (h) are still not invested with 
any power to demand a partition of the estate, (c) This disabi¬ 
lity rests on the principle that males alone in a united family 
are regarded as heirs, with rights untransferable to females. 
The source of the right of females to a share on partition is 

(a) 2 Sfcr. K. L. 329; Mora Vishvanaih et al v. GctnesK Vifkal et ah 
10 Born. H. 0. R. 444). As to Limitation, see above, p. 033 (c), and 
Sec. 4 D. 

It was formerly a rule in most, if nob in all parts of India, that a 
tenant of land paying assessment to the government a.s proprietor or 
quasi-proprietor might abandon the land for an indefinite time during 
which the .Government• could dispose of it for the benefit of the 
revenue, but subject always to a resumption of his former rights by 
the absentee on his return. See Bhaskttrappa v. The Collector of 
North C&mra , I. L. R. 3 Bom. 525. Appa v. Jug goo, 1 Morr. 57; 
above, p. 172; and below, See. 5 B. As to the disposal of a share of 
a village during the absence of a sharer by his co-sharers, see 
Sirdar Sainey v. Piran Singh , I. L. lb 3 All. 458. The partition binds 
absentees who have been effectively represented, Sakhdrcm Bh&rgao v. 
Rdmckandrwn Bhushar , Bom. H. C. P. J. 1881, p. 280. 

(5) This right arises on a partition whether voluntary or enforced 
by a creditor or purchaser in execution, Bilaso v. Din math t I. L. K. 
3 All. 88. 

(c) In Bengal a grandmother not a party to a partition suit was 
allowed to sue the parceners in order to secure her share along* with 
the grandsons and grand-daughters, Sibhosoondery Dabia '% Bus - 
soomuity Dabia, L L. 11. 7 Calc. 191. Her right to a share is again 
recognized, Badri Roy v. Bkugwat Narain > I. L. It. 8 Calc. 649. The 
position of sisters in the line of heirs is by Handa Pandita and 
Balambhafcta fixed as next after that of brothers for reasons (see 
Coieb. Mit, Chap. II. Sec. 4, pi. 1 note; Stokes, H. L. B. 443,) rejected 
by the Privy Council in ThaJcoorain Sahiba v Mohun Loll, 11 M, I. A. 
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e °es$ity to secure for them a certain provision, which 
otherwise might fail. In Bengal it has "been ruled (a) that the 
widow of a member of a united family may claim a partition, 
the concession of which rests in the discretion of the Court* 
There, however, the widow of an undivided coparcener inherits 
his share, ( b ) on failure of sons, grandsons, and great-grand- 
sons, though she has only the life enjoyment of the property, 
except under special circumstances, [c) Under the law of 
the M ^dksliark she succeeds only to a separated coparceneiv 


at p. 402, but deriving some support from the use of the word San kind 
— issue* in Sec. 5, pi. 4 (Stokes, H. L. B. 446), compared with Sec. 2, 
pi. 6, {ibid, 441) arid Sec. ll, pi. 9 {ibid. 460). The right of sisters to 
au equal share seems to be recognized in the passage of Manu IX. 
212,quoted in the Mitakshara, Chap. II. Sec. 9, para. 12 (Stokes, H L. 
B. 454). See also Xaradn, Pfc. II. Chap. XIII. si. 13. But Manu 
IX. 118, is different. See above, pp. 464, 468. 

The mother of two out of four sons of one father is entitled on par¬ 
tition to tuainbenance from all'Tour, Musst. Munch a v. Brijhoohen at at. 
Bom. Sel. Ca. p. 1. But according to VijfUtnesvara, ‘ It is a mere 
error to say that the wife takes nothing but a subsistence from the 
wealth of her husband (who died leaving no issue), and though she 
cannot demand a partition, she is, when a partition is made by the 
sons, entitled as their father’s widow to a share'equal to one of theirs* 
as his unmarried daughter to one-fourth of a share, Mit. Chap. I. Sec. 
7 (Stokes, II. L. B. 897), Chap. II. Sec. 1, pi. 31 (Stokes, II. L. B. 
436). See below, Rights and Duties arising- on Partition; Lalfjeet 
Si ngh■ v. Raj Oopniar Singh, 12 B. L. 11. 873, 883 ; Jodoonath Dey Sircar 
et al v. Urojonath Deg Sircar et at, ibid. 385; Ramap'pa Naiken v. 
Sithdmal't I. L. R. 2 Mad. 182, 186. In the last case it is pointed out 
that according to the Smrifci Chaudrika the share or portion allotted 
to a mother is not to be regarded strictly as dnya, seeing she had not 
an ownership in it before. See: above, p. 238. 

In ISdgland the Court in dealing with a suit for partition will 
regard the equitable rights of all persons interested in tho estate, 
Rowlands v. Roans, 30 Boa. 302; Davis v. Turvey, 32 ibid. 554. 

(a) SoudamineyDossee v. Jogesh Qhtmder Butt et al, I. L. R. 2 Calc. 262. 

(b) Daya Bhaga, Chap. XL Sec. 1, pi. 19, 44, 56; Stokes, 11. L. B. 
308, 315, 320. 

(<0 Ibid. pi. 02; Stokes, II. L. B. 321. 
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§ 4 o.] SEPARATION, DISQUALIFICATIONS. 

in Bengal (a) it seems to have been admitted tna 
there wert 3 no reported decisions in favour of the widow’s 
right, though it had apparently been recognised in numer¬ 
ous unreported cases. What is said in the same judgment 
as a reason for decreeing partition, “Otherwise she would 
be unable during her life to improve tho heritage of her 
children/* these children being daughters, implies the suc¬ 
cession of the daughters, who also,, according to the Mi tat- 
shara law, would be excluded in a united family. Their 
succession in Bengal would rest on their being, in the event 
of their survival, the next heirs, at the death of their mother, 
to her husband, their father. 

§ 4c. 6. Disqualifications for demanding a separation.—*- 
Disqualifications to inherit operate equally to exclude from a 
share on partition, and consequently, from the right to 
demand a; separation. The maintenance (b) of the excluded 
members must be provided for. (<?.) 

According to Strange, Man. H. L. Sec. 819, a person who 
has fraudulently concealed a portion of the family property, 
loses, on discovery of such fraud, his right to a share. Sir 
T\ Strange also, in H. h. Vol. 1, p. 232, seems to be of 
opinion, that the Matakshara, Chap. I. See. 2, paras. 4, 5, 
and 12, (d) agrees with this rule, which is certainly laid 
down by Manu, IX. 213. But with regard to the Mit&k- 
shar&, it would seem that the paras. 4—12 do not refer to. 
the loss of the right to a share in case of fraud practised 
by a co-sharer, but to the criminality of the act only. The 
author first states the positive rules regarding the treatment 
of fraudulently concealed and recovered property in paras. 
1—3, and then he goes on to combat the opinion held by 
some Hindu lawyers, that such a concealment of property 


(a) PoJchnamm et al y* Mm is A Seesphool, 3 C. 8. D. A. E. I Ft. 

( b ) See Book I., Introduction, pp. 153, 248, and Bk* I. pp. -576, 578. 
(o) Sea below, * LtABi.Lr.UES/ 

.(<*) Stokes, BL L, B. 377, 380. 
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coparcener is not criminal He is forced to d< 
ise the text of Yajnavalkya does not touch on the 
and, for the same reason, he is also forced to base his 
arguments on the verse of Mann (para. 5), though the 
doctrine contained in the latter is partly at variance with 
his own. The argument of the Mitakshara has been under¬ 
stood hi this manner by Mitramisrn also, who, after repeating 
the substance of MitaksharA, 1. c. paras. 1—12, adds:— (a) 

44 But the co-sharerS ought not to inform the king, (if fraud has 
been committed by one of them). But even if an information has 
been laid, tie (the king) ought to cause it to be restored by kind 
exhortations and the like. For Kaby&yana gives a rule, the manifest 
object of which is to enjoin that kindness only ought to be used, 
saying He (the king) shall never use force to cause the restora¬ 
tion of property taken away by a relation . 1 * ” 

Hence it appears, that according to the authorities pre¬ 
vailing in the Bombay Presidency, a co-sharer, practising 
fraud, does not lose his right to a share. The same has 
been held also by the Mad. S. A. in Q. Imtchmeedaveo v. 
Narasimmah, (h) and is recognized as law by the Smriti 
Ohandrika, Chap. X1Y., para. 4 ss, and by Jagannttha in 
Oolebrooke, Dig. Bk. Y., Commentary on T. 376, and on 
T. 378 ad fin. (c) Compensation may betaken in a partition 
for flagrant malversation, (d) 

§ 4d. Will to effect a separation. —The will of the united 
coparceners to effect a separation may bo 
1 . Stated explicitly ■ 2 . Or implied. 

1. As to express will, it maybe evidenced by documents, (e) 
or by declarations before witnesses. (/) In some of the older 

(a) Vlramifcradaya, f. 220, p. 2, 1. 4, Transit p. 247. 

(. b ) Beports for 135$, p. 118. 

(c) The Sarasvabi Vildsa, Sec. 784, is to the same effect. See the ’ 
corrections at the end of the translation of that work. 

(d) See .below, Sec. 7; Steele, L. C. 212. 

(e) Borr. Col. Lifcb. 30, 83, 100 ; Steele, L. C. 220, 221. 

(/) A partition deed, as it requires registration, is inadmissible in 
evidence unregistered. Unregistered partition may however be 
proved by other evidence, Govindaya v. Kodsur Venkapa Heydf , Bom. 
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it was held that the execution of a. deed by the 
'parceners and a distribution in specie were not merely 
evidence of a partition, but were essential to make it valid.(a) 
But this doctrine has, for some time, been abandoned, and 
it is now recognised, that all which would be evidence of 
an assent or expression of will in other cases would bo 
equally so in a case of partition, (b) and that the expression 


H. 0. 1 . ,T. ]j. for 1880, p. '210 ; Kuchubhui. bin G/ilctbchand v. Krish - 
nabai, I. L. ft. 2 Bom. 685. See Act III. of 1877. Sees, 17 and 50, and 
the cases Burjorji v. Muncherji, I. L. R. 5 Bom. 143; Rdmdsdmiv. 
Rdmasami, I. L. R. 5 Mad. 115. 

A family arrangement with respect to the estate must bo given 
effect to when proved, Mwitappa v. Buswunirap, 14 M. I. A. 24. 

farnkhat or deed of mutual release has in several replies of 
the Sastris, as those below, Bk. XL Chap. IV., been thought es¬ 


sential to the completeness of a partition. See Oomedchund v. 


Gang a- 


dhar, 3 Morr.. 108. It was required by the custom of many castes, 
see Steele, L. O. pp. 213, 214. Similar answers were given in some 
instances to Borradaiie s questions. Generally however it was 
deemed only one ol the means of proof important on account of its 
formality, see Steele, L. C. 56, 214, and could be replaced by separate 
residence and enjoyment* of shares, ib. 215. ( Art. LXII.) 

In Madias the mere execution of releases seems to have been 
thought insufficient without a corresponding severance of actual 
possession, see Nagappa v. Mudmdee, M. S~ D. A. Deo. for 1853, 
p. 125 ; Kuppanmanl v. Pmckanadaiyane , M. S. D. A. Dec. for 1859* 
p. 26J. Rut. when the intention is clear neither the other cases cited 
nor the original texts exact a physical division for a severance of 
interests. A father’s deed of partition was held inoperative as not. 
having been acted bn, but it may have been thought that without 
action a unilateral expression of will was incomplete, Bhowwmyclmm 
y. Heirs of Ramkannt Binskoojea > 2 0. S. D. A. R. 202. On the other 
hand a quiescent enjoyment of a particular portion of the once united 
estate for 19 years was held to imply assent to a partition assigning 
^hat portion to the holder of it, Liugct Mitlloo Pitckamci v. Ling a 
Mulloo Ganappah, M. S. D. A. Dec. for 1859, p. 84; and generally a 
partition in fact is as binding as one by express agreement, Doe dem 
GocalcJumdar Mitter v. Tarraehum Milter, 1 Fuifc. 182; L *. it may bo 
proved by oral testimony and the conduct of the parties implying 
separation. 

(/>) Rungmna v. Atchama et al , 4 M. I A, at p. 68; Mantena Ray ap a raj 
v. CJiekuri Venkataraj, 1 M. H. C. It. 100; Appovierw. Rama Sicbhu 
86 h 
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ill/whetlier immediate or implied, is the sole criterion 
of division. This has been carried so far, that, where a 
partition had been planned and agreed to by coparceners, 
but not actually effected, the widow of one of the coparce¬ 
ners, who died in the mean time, was allowed to recover the 


Aiyan et al, 11 XL I. A 75. Partition, not by metes and bounds, may 
yet be effectual. Bo R. S. Venkata Gop ala Narasimha Row v. R. S. 
Lakshama Venkama Row, 13 M. LA. at p. 139. See also Mit. Chap. I. 
Sec. 9, para. 1 (Stokes, H.L. B.404); May. Oliap. IY. Sec. 3, para. 2, 
quoted in a corrected translation under Bk. II. Chap. III. Sec. 3, Q. 5. 
In fche case, of R. S. Lakshina Venkama Row v. R. S. Venkata Gopctla 
Narasimha Row , 3 M. H. C. It. 40, and in Timama Korn Timapa v. 
Amchimani Par May a, S. A. Ho. 452 of 1874, Bom. H. C. P. J, F for 
1875, p. 257, an agreement to be separate was held to constitute a 
separation. Indeed “ the question, in every particular case, must be 
one of intention, Avhether the intention of the parties, to be inferred 
from the instruments they have executed and the acts they have 
dona, was to effect such a division ” ; Doorya Pershad et al v. Musst. 
Kim dun Koowar, 21 W. R. 214 ; 8. C. 13 B. L. R 235. Rewun Persad 
v» Musst. Radha Beeby, 4 M. I. A. 137, recognised a partition by mere 
agreement as good, though made during subsistence of a life-estate. 
In the case of Roopchund v. Phoolohund et al, at 2 Borr. 670, the Zilla 
Judgofound that there had been no writing executed, but “that the 
brother# perfectly understood. that certain parts were the share of 
each.” The law officer and the Sudder Court held this sufficient to 
constitute a partition. In Musst. Bannoo v. Kasheeram, L L. B. 3 
Cal. 315, the Judicial Committee drew an inference in favour of 
partition from a petition by a member of a family asking that his 
name might be entered as owner of a moiety of land purchased by 
his father and his uncle out of joint hereditary funds. 

Where, though there has not been an actual distribution in specie, 
the shares have been ascertained and an agreement made to hold in 
severalty, the former co-sharer is of course unfettered as to the 
disposal of his own portion, JIurdwar Singh et al v. Luchmtm Singh et al, 
4 AgraH. C. R. 42. 

But a mere definition of a parcener’s interest, in terms of a fraction 
of the whole, does not, it has been said, itself constitute a legal 
separation, Musst* PJiooljhuree Kooor v. Ram Per shun Singh ct al, i7 
W. R. 102, C, R. So also Ambika Bat v . Sukhmcmi Kuar el al, I. L. 
R. 1 All 437, referred to below under Sec. 4 I) 2 d. Cenip. the 
cases below, p. 684. 
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e allotted to her deceased husband. (a) But there must bo 
an actual severance of interests. An. inchoate partition does 
not alter the rights of the co-sharers, ( b ) In Kadapaet al v: 
Adrashapa , (c) of two co-sharers suing a third for partition, 
one died ; the remaining plaintiff insisted on his right to two- 
thirds as united with the deceased and virtually separated 
from the defendant by the institution of the suit, but the 
Court awarded him only a moiety of. the joint estate, (d) 

In a, suit not in terms for a partition, but seeking a dis¬ 
tinct share, a decree awarding a separate interest destroys 
the joint estate according to the doctrine of Appovier v- 

InDevapaM'ihabotla v. Gctnapaya Amaya et al, S, A. No. 125 of 1877, 
Bom. H. C. P. J. F. for 1877, p. 194, an oral agreement for partition 
having boon made, one of the dividing coparceners, who subsequently 
received uo part of the rents for more than 12 years, was then held 
barred, notwithstanding Art. 127 of Sob. H. of Act IX. of 1871, as 
the property from the time of the agreement ceased to be joint. 

(a) Ram Jos Id v. LakshnilaL 1 Bom. II. C. R. 189 : Appovier v. Rama 
Subba Aiyan et al, 8 C. W. R. 1. P.;C\, S. 0., 11 M. L A. 95. But see 
also Sheo Dyed Tcwaree v, Judoonatli Teware et al, 9 C. VV. It. 62 G. R. 
as to (1) definition, (2) distinct enjoyment ; and Timma Reddy v. 
Adiamma, 2 Mad H. C. 525; Bed Suraj v. Desai Ilarlochandas, B. H. 
C. P. J. 1881, p. 123. Tenants to three brothers, after a division 
amongst their landlords paid one of them his share of the rent, but 
on his death paid it to the surviving brother. The widow of the 
deceased recovered as heir to her husband in a suit for this share of 
the rent against the tenants, Rakhmabai v. Bayaje , S. A. 172 of 1874, 
Bom. H. 0. P. J. 1874, p. 289. 

(b) Pratonkissen Witter v. ShrcemuUy Ramsoondry Dossce, 1 Fult. 

110 . 

(c) R A. No. BO of 1874, Bom. H. C. P. I. F. for 1875, p. 182. 

( d ) The same principle, as to an adjustment of shares in ancestral 
property, caused by the death of a coparcener before actual partition 
was adopted in Duljeet Sing v. Sheomunook Sing, 1 .Bong. S. D. A. R. 
<59, wherein the eldest of three undivided brothers having died leaving 
behind him a son, and the second without issue, the son of the eldest 
brother and the surviving brother were awarded each half a share in 
the property. In Gungoo Mull v. Bunseedlmr , 1 N. W. P. 11. for 1869, 
p. 79, a coparcener was held entitled, during his father's lifetime, to 
bring a suit to assert his right in the share which the father in¬ 
herited from his deceased brother. See also Sec. 5 A, la, below. . 
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na Subha Aiybn ; (a) In Bahaji Fareshram v. Ram - 
chandra Anunta, (b) it was held that a decree declaring 
mortgagors divided, not carried out pending appeal by 
mortgagee, during which pendency one mortgagor died, had 
not effected a partition. This decision, resting on Fran - 
Mssm’s case, must, be compared now with that of the Privy 
Council in Chidambaram OheUidr v. Qouri NacMar. (c) 
There had in that case been &ti adjudication that the plaintiff 
was entitled to a moiety of the joint estate, but it did not 
appear that a decree had been drawn up. Still their Lord¬ 
ships held that the judgment was “ equivalent to a declara¬ 
tory decree declaring that there was to be a partition of the 
estate into moieties and making the brothers separate in 
estate from that date/* so as to bring the case within, the 
principle of Appovier v. Rama Subha Aiyana. (d) In the 
same case however, between the same parties, a decree for 
partition appealed against is suspended as to its definitive 
operation on the relative rights disposed of by it, and is 
subject to the decree in appeal, which has regard to the state 
of facts existing at its own date, (e) 

An agreement to divide certain lands Still to be recovered 
was held, in Ramabai v. Jog an Soorybhan et al , (/) not to 
constitute a severance of interest. Until recovered, the 
property would, it was ruled, continue joint estate. So 
property under mortgage may, when redeemed, be open to 
partition, (g) 

(a) 11 M. T. A. 75 ; Joy Narain Givi v, Girish Chandru Myti , L. E. 
5 L A. 228 ; see infra , Bk. II. Chap. III. Sec. 8, Q. 7. 

(b) P. J. 1879, p. 585. 

(c) L. fc. 6 1. A. 177. 

(d) Under the English Law it was held that a decree for sale and 
division of proceeds in a partition suit operated as a conversion of 
the estate even before the sale, Arnold v. Dixon, L. B. 19 Eq. 118. 

(c) Sahhdrdm Mabodev Range v. Hari Krishna Range , I. L. E. 5 
Bom. 113, distinguishing Joy Narain Giri v. Girish Chunder Myii, I. L, 
It. 4 Calc. 434. * , 

(/) S. A, Uo. 260 of 1871, Bom. H. C. P. J. F. for 1873, Uo. 35. 

(g) Balkriehna v. Harishmkar, 8 Bom. H. C. B. 64 A. C. J. 
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some of tlie Hindft. lawyers a separation such as to give 
one or more members their several shares is regarded as 
necessarily involving a general partition, (a) Those who have 
not separated are on this theory looked on as reunited, see 
Ooleb., Dig. Bk. V. T. 433 sub . fin. > and the Mit. Chap. I. Sec. 
6, paras. I, 7, where it is assumed that in a partition under 
Mit. Chap. I. Sec. 2, para. 1, all the sons have become sepa¬ 
rated though some may have reunited'with the father; see also 
Manu, IX., 212. Jagannatha does not adopt this view, and 
it involves perhaps a certain confusion of thought as pointed 
out in the case above quoted, (b) but it rests also, probably, 
to some extent on the general, necessity, under tbe Hind Ala w, 
of seisin or possession to validate any change of title, [c) no 


(a) Sham Narain et al v. The Court of Wards, 20 C. W. K. 201 C. 
It. Such, a general partition might be supposed to be intended in 
Gopal Anant v. Venkaji Narayan , Bom. TL C. P. J. F. for 1878, p. 13, 
though the plaintiff was entitled to bat one-fiftieth of the property. 
But the decree is, in its operative part, confined to the parties; and 
the ascertainment and declaration of all the shares which the High 
Court directed tho Subordinate Judge to make, would nob of itself 
constitute a partition where there was no mind amongst the parceners 
to divide. S eeGopal Anant Kamut v. Narayan Anant, Bom. 11. 0. P. J. 
p. for 187,8, p. .13, 230, and same case, ibid. 1879, p. 370 ; Samaismg v. 
Shivasangji , Bom. H. C. P, J. 1882, p. 404; Chidambaram Chettiar v. 
Gouri Nachiar , I. L. R, 2 Mad. 83. AboVe, p. 682. 

(&) Appovier v. Rama Subba Aiyan et al, 11 M. I. A. 68. 

(c) Tarachand v. Lakshman, I. L. R. I Bom. at p. 93; Lallubhai 
Surchand v. Bai Amrit, I. L. R. 2 Bom. 299. But registration serving 
as notice may complete an ownership without physical possession, 
ibid. 332; Icharam Dayaram v. Raiji Jay a , 11 Bom. H. C. R. 41, and 
prevents rights subsequently arising which would be inconsistent 
with the one thus secured, Ilctsiia v. Ragho, I. L. R. 6 Born. 165. In 
Special Appeal 668 of 1881, followed in a recent case, Pemraj Bhavdni- 
ram v. Nardyam Shiv ram, I. L. R. 6 Bom. 215, it was ruled that in the 
case of a gift, even to a son, actual transfer of possession was requisite 
to complete the title of the donee. Registration it was held would not 
in such a case supply the want of possession. In tho case at 2 Str. H. 
L. 7, Colebrooke says that “ no doubt a gift may be made to an absent 
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nership of any definite share being predicable of a particular 
coparcener while united, (a) The Vlv&da Ohint&mani, p„ 
J says that a division of the property actually made into 
lots, but not completed by distribution, raises no separate 
interests. 

When a parcener has been excluded from joint family 
property for twelve years a suit on his part to enforce his 
right to a share is barred by limitation, (b) His right is 
extinguished. His ground for a claim to partition is by this 

person,” but fcliero a delivery may have been contemplated to a 
person on account of the donee. Under Sec. 25 of the Indian Con¬ 
tract Act, IX. of 1872, a gift to a son duly registered would appa¬ 
rently bind the father and his representatives without delivery 
of'possession. Sec. 123 of the Transfer of Property Act, IV. of 
1882, provides for the completion of a gift either by registration 
of the instrument, or in tho case of moveable property by delivery, 
but this Act is not yet (a. d. 1883} in force in Bombay, see above, p. 
179. hi Madras possession is not necessary to complete a sale, 
Vamdeva BhattU v. Narasamma, L L. It. 5 Mad,. 6. The instru¬ 
ment was registered after the executant’s death by his widow. 
In Bai Amrit's case, 1, L. R. 2 Bom. 299, registration is pronounced 
generally equivalent to possession. See the. Transfer of Property 
Act, IV. of 1882, Sec. 54. 

Possession obtained during the pendency of a suit gives the 
acquirer of it no locus standi to resist the successful plaintiffs when 
the new possessor has omitted to get himself made a defendant, 8. B 
Shringatpuve v. 8. B. Vethe, I. L. R. 2 Bom. 602. See, Radhahai Jtom 
ShriJcrishm v. Shamrao Vinmjak, Born. II. C. P. J*. F. for 1881, p. 218 

A change of possession is nob necessary to validate the transfer of 
a right not exercised by possession, such as the reversion of a land¬ 
lord, or an equity of redemption in the case of a usufructuary 
mortgage. See Karim v. Kariioba above, and Lallubhal SurcJwid v. 
Bal Amrit, I. L. It. 2 Bom. at pp, 325, 326; Shnpati v. Bah ant, Bom. 
II. C. P. J. 1881, p. 221. Bub one who has gained possession before 
the suit is a necessary party. 

(а) Compare also above, p. 603, 633, and see the case of Puree Jan 
Katoom et al v. By famt Chunder ef al, 9 C. W. R. 483, 0. R. 

(б) Act XV. of 1877, Soh. II. Art 127, and Sec, 28. The same 
limitation applies to a claim to an hereditary office (Art. 124), a. 
periodical benefit (Art- 131), and possession due on the death of a 
female (Art. 141). 
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idrawn, a partition Laying been practically effected by 
the law in his favour as well as against him, since exclusion 
implies mutual exclusion (a), 

§4 d, 2. As to implied will, the Hind A authors are prolix 
in their .disqussions of the circumstances, from which separa¬ 
tion or union may be inferred, (b) According to them the 
‘ signs ; of separation are :— 

a. The possession of separate shares, 

b. Living and dining apart, 

(a) Bee above, p. 633. The adverse possession by which those 
who enjoy it profit through limitation must be a possession incom¬ 
patible with a recognition of the alleged concurrent right. Thus 
non-participation in the general profits of an estate is not an exclusion 
while the parcener holds certain lands in that character, Perfnbna,rain 
v. Opindurmrain , 10. S. 'D. A. It. 225. Conversely an enjoyment 
in the form- of commensality bars limitation, Rajoneekant Miiier v. 
Premchand Bose, Marsh. K. 241. Mero non-participation in the 
profits was held not to constitute a cause of action from which 
limitation could be counted in Shebo Stondari Dasi v. Kali Churan Rav 
0. W. It. for 1864, p. 206. So Benud Kaik v. Doorga Churn Naik 9 I 
0 W. It- 74. In C hag hauled v. Bcqrubhai, Bom. JET. 0. P. J. 1880, p, 
123, it was field that where a decree for a share of a vatan had been 
made in favour of a plaintiff lie was not barred by the lapse of more 
than 12 years from recovering arrears due on account of such share. 
This may possibly be open to question, as the bar of limitation shuts 
out any consideration of the validity of the title thus barred, and the 
possession previously adverse, and as such made a cause of action, 
did not become less adverse through a decree against the possessor. 
Where on the other hand possession has begun under a title or in the 
exercise of a right implying the existence of another superior to 
itself, or concurrent with itself, the mere continuance of such posses¬ 
sion does not constitute an exclusion. There must be some act 
contradictory of the right known to the person affected to impose 
on him the necessity of taking any step for the assertion of the right. 
See ind. Evidence Act, I. of 1872, Secs. 1.14, 110; Lim. Act, XV. 
of 1877, Sch. I! Art. 127; Dadoba v, Krishna, I. L. It. 7 Bom. 34; 
and comp. Burge, Com. Vol. III. p. 13,14; Domat. Ci. L. Vol. I. 886 ; 
Board v. Board, , L. E. 9 Q. B, 48 ; Williams v. Pott, L. E. 12 E. Ca. 
149. 

(5) Mit. Chap. II. Sec. 12 ; Stokes, H. L. B. 466-7 j May. Chap. IV, 
Sec. 7, paras. 27—-35; Stokes, II. L. B. 80—82. 
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ommmsion of acts incompatible with a state of uniot 
as trading with or lending money to each other, or 
separately to third parties* mutual gifts or suretyship. They 
add also giving evidence for each other, but from this in 
the present day no inference can be deduced* (a) 

The burden lies on a member, asserting that his acqui¬ 
sition of property has been made subsequently to a parti¬ 
tion* of proving that it was not acquired as part of the joint 
estate...(ft). In other words if he sets up a partition at a 
particular time or prior to particular transactions he must 
prove as he has averred it. 

(a) “ A writing attested by them (kins,men) is the best proof; on 
failure of that, one attested by other witnesses ; failing that, mere 
oral testimony; and lastly, evidence of separate acts. Such is fcho 
order of proof/’ Jagannatha, in Coleb. Dig. Bk. Y. T. 381. Narada, 
Pfc. II. Chap. XIII. para. 36, cited, by Yyav. May. says, (1) evidence 
of kinsmen, (2) documentary proof, (3) separate transaction of affairs. 
Vyav. May. Chap. IY. Sec. 7, p. 27 ; Stokes, H. L. B. 80. Nilakanfcha 
adds separate possession of house and field, and so Yijnanesvara, 
Mifc. Chap. II. Sec. 12, Stokes, H. L. B. 466-7. 

Under the English law a severance of a joint tenancy is caused by 
a course of dealing which implies such severance amongst the 
parties to such dealing. See Williams v. Herisman, 1J. & IL 546, and 
a similar principle seems to be involved in Ujairm v. Bni Suraj, Bom. 
II . C. P; J. 188h p. 66. In Ranichnndur Dutt v. Chundar Coomar 
Munclul, 13 M. I. A. at p. 198, it seems to have been thought that a 
mere alienation of a share to a stranger would bring the the relation, 
of the parcener as a member of a joint family to an end, and make the 
alienee a co-owner with the other parceners. A sale by a joint tenant 
in England severs the joint-tenancy, but in India it is either ineffec¬ 
tual under the strict Hindti law or it gives bo the purchaser a right 
only to have the transaction made good so far as is equitable by 
means of a partition. See above, pp. 602 ss. 

(b) MttssL Anwulee Koommtr v. Khedoo Lai, 14 M. I. A. 412; see also 
Re wan Perwrt v. MmsL Raclha Bceby, 4 M. I. A. 137; Moli Mulji y. 
Jamnadas Mulji et al , S. A. No. 77 of 1877, Bom. H. 0. P. J. F. for 
1877, p. 123. As there may be separate property without a division 
of the united family, the question is perhaps still more frequent of 
whether particular property of an undivided co-parcener is to rank 
as joint or as separate property. For such cases see below, Sec. 5 A. 
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) performance of religious ceremonies^ 
i. e . of the daily Vaisvadeva, or food-oblation in the fire 
preceding the morning-meal ♦ of the Naivedya, or food-obla¬ 
tion placed before the tutelary deity ; of the two daily morn¬ 
ing and evening burnt-offerings ; of the Sraddhas (a) or 
funeral oblations to the parents* manes, &c. ( b ) 1 

Hone of these signs of separation can be regarded as by 
itself conclusive, Living and dining apart, on which the 
Sasfcris appear to set great value, may justify an inference 
that separation has taken place, but it is not conclusive of 
the fact, since many coparceners live and clino apart, some¬ 
times in the same village or house, for the sake of conveni* 
erice. Other reasons too may necessitate the same arrange* 
rnent, e.g. Government service taken by one or more of tho 
coparceners. The Privy Council indeed have said that 
cesser of eommensality is strong, but not conclusive, evi¬ 
dence of partition, (c) 

■ 

The separate performance of the Vaisvadeva sacrifice, of 
Sraddhas and other religious rites is still less conclusive. In 
BookII. Chap. IV., Q. 4, infra, a passage of Bliatfcojidlksbita 
is quoted, according to which coparceners, living apart, may 
or may not perform the Vaisvadeva each for himself, and, 
in’, the present condition of HiudCl society, the performance 
of all religious rites lias become so lax and irregular as to 


(a) On the Sraddhas see LL H. Wilson, Works, VIII. 113; Colcb. 
Essays, vol. II. p. 180 ff. At p. 196 reference is made to the enume¬ 
ration in tho ISTirnaya Sindhu. On the Vaisvadeva, ibid p. 203, 
207, and Jo urn. Bo. B. R. A. Soc. vol. XV. p. 253. Comp. Mommsen, 
Hist, of Romo, vol. I. p. 173, 174, for the Roman domestic sacrifices. 
See also the Tagore Lectures for 1880, Lee. I. 

(b) See Colebrooke and Ellis at 2 Sbr, H. L. 392. 

(c) Anundec Koonwar et al v. Khecloo Lai, 18 C. W. R. 69 C. R. f 
S. 0- 14 M. I . A, 412 ; and as bo separate residence, see Vinayek Laks'h - 
man et al v. Chimnalai , R. A. No. 44 of 1876, Bom. H. G. P. 3. F. 
for 1877, p. 170; Sheshapa v. igapa bin Surapa, 14. A. No. 12 of 1873, 
ibid for 1875, p. 37. 
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vd no safe ground for inference* (a) Separate contracts, 
entered into by coparceners mutually or with third parties 
constitute, according to 1 Macn, EL L, 54 and 1 Sir, H. L, 
p, 225—227, the most certain evidence of a partition; But 
even these raise no conclusive presumption per &e, since it 
is consistent with a condition of union, that a coparcener 
should, concurrently, possess separate property (avibhajya), 
which implies separate transactions, (b) As no one of the 
marks of partition above enumerated can be considered con¬ 
clusive, so neither can it be said that any particular assem¬ 
blage of these alone will prove partition* It is in every case 
a question of fact to be determined like other questions of 
fact, upon the whole of the evidence adduced, circumstantial 
evidence being sufficient, as distinctly admitted indeed by 
BrihaspatL {c) This principle has been followed by the 
Privy Council in Re wan Prasad v. Ttadlui Bibi and in 
other cases, and, in effect, supersedes the artificial rules of 
the Hindil Law (d)—rules, as Jagannatha points out (Celeb, 


( a ) “ When brothers living apart separately perform the daily cere- 
monies of Nccivedya and Vaisvadovn and have separate house and other 
property, they may be considered separated/’ Q. 635, Poona, 1.7th 
August 1849, MS. Although three brothers may’ have had un¬ 
divided family property some primd fade improbability of their 
continuing joint arises from their respectively carrying on the pro¬ 
fession of pleaders in three different places, Bhagirihibwi v. Sada- 
shivrav, Bom. H. C. P. J. 1880, p. 126. 

(b) Separate fading and separate acquisition are not proof of 
partition, Veclavalli v. Narayana , I. L. E. 2 Mad. 19. 

(cl See D&yabhaga, Chap. XIV. p. 8; Stokes, H. L. B. 362; see 
also Borr. Col. Lith. 264 ; Morley’s Dig. Partition, pp. 48-1, 485; 2 
Macn. H. L. 152; Ruvee Bhudry . Boopahwiker, 2 Borr. 713; SJieehwpa 
et al v. Igapa bin Surapa, R. A. No. 12 of 1373, Bora. H. C. P. J. F. 
for 1875, p. 37. 

(c?) In Lalla Mohabeer Pershad et al v. Musd. Kmidun Koowcn\ 
8 C. W. R., 116 C. It. there is a case of a coparcenary converted by 
agreement into a simple mercantile partnership, in a judgment, 
affirmed by the Privy Council, JDoorqa Pershad et al v. Musst. Kunclun 
Komar , 21 C. W. R. 214, S. 0., L. R. 1 I. A. 55. See 
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, Bk. V., T. 389, Comm, ad fin.), drawn from texts 
fc founded on reason, not revelation, leaving room, few the 
admission of presumptive proof . 39 (a) 

Chap. XL Sec. 1, p. 30 ; Stokes, H. L. B. 311; Str. O. L. 395. Sepa¬ 
ration for fifty years was pronounced proof of a partition. See below, 
page 692. 

(a) hi bis essay “On the Deficiencies, <fec.,” the late Prof. Gold- 
stuck er objected to what he called u the summary rejection as legal 
proof of all and each of the signs of separation.” If by “ legal proof ” 
the Professor meant evidence forming a fit ground for inference, he 
went, much beyond the statement he was criticising. If hy “legal 
proof” he meant ** conclusive proof/’ then the criticism is unfair only 
in substituting “ the rejection of all and each/* for a denial that any 
particular group of signs can, apart from its logically evidential 
weight, be conclusive, Jagannatka, in Coleb. Dig., after a discussion 
of the various signs of partition, which shows that they have severally 
a probative but not a conclusive force, winds up by saying “The 
texts are founded on reason, and the several arguments on each 
being equal, presumptive proof may be admitted on failure of written 
and oral evidence.” Bk, V. Chap. VI. ad fin. In the same sense 
MibramiSra says of the several indications enumerated by Narada, 
“ It is not to be supposed that the inference arises only when all 
these jointly subsist, the intention is that the inference arises from all 
or some of them, the text being based on reason,” Viram. 262. On 
the difference between actual proof and a mere “ Adyuharana” (i. e. 
Ud-dhar&na) or indication, see t 1 remark of Ellis, 2 Str, H. L. 392. 
who, at p. 398, says that the weight to be given to such tokens is 
“ one of the many points reserved by the Hindd Law for equitable 
judgment.” In Ambika, Dat v. Sakhmani Kmr et al , I L. R. 1 All, 
437, a definition of shares, separate entries of the parceners* names as 
owners of those shares in the Government records, and the substitu¬ 
tion on their deaths of their respective sons* names, were held 
insufficient, in the absence of evidence of separate enjoyment of 
profits, to prove partition. This is perhaps an extreme case, refer¬ 
ence being made to Appovier v. Rama Sttbba Aiyan, 11 M. X. A. at p. 
89, and bo the separate contracts with the Government constituted 
by the separate entries of the parceners' uames for several shares; 
but on the whole evidence the Court thought the intention to divide 
must have been abandoned. See R. S. Venkata Gopala Narasimka v. 
JR. S . Lahshmi V> ukama Roy , 3 Eeng. L. R. 41 P. 0. ; Baboo Doorga 
Perskad v. Musst. Kundwi Koowar , L. R. 11. A. at p. 70; Praydasr. 
Kisken , I. L. R. 1 All. 503. 
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the other hand, from the separate possession, by indi¬ 
vidual members of a family, of portions of the property once 
held in common, a presumption, though not an indisputable 
presumption, of partition arises.(a) This presumption is 
strengthened by length of time, and Narada, Pt. II. Chap. 
XIII. si. 41, (b) states, that a continuous separation for ten 
years is a proof of partition. This verse is quoted in the Srnriti 
Chandrika, Chap. XVI. as from Kafcyayana; and in the 
Sarasvati Vilasa, Secs. 84, 811, as from the same source. In 
the latter work there is a long discussion of the means of 
proof of partition ending with a statement that where there 
is positive direct evidence, that is to be relied on ; in its 
absence efficient causes, such as transactions which involve 
separateness of interests inconsistent with a continued 
union; arid finally what are called memorial causes, as the 
separate performance of religious ceremonies, which, continu¬ 
ed for a period of ten years, become effective in producing 
separation. This seems but another way of saying that a 


(ft) See above, p. 681, 690. 

( b ) A various reading of Narada, Part II. Chap. XIII. si. 36, 
gives “ bhoga 2ekhyena”^ <l by enjoyment or record,” instead oV‘bhdga 
lekhy&ncf'^' record o?:division.” See Coleb. Mib. Chap. II. Sec., 12, 
p v 3 note, Stokes II. L. B. 167, and the case of Bharangoiecla v. 
Swanc/omda et al , S. A. No. 356 of 1873, Born. H. C. P. J. F. for 1874, 
p. 184. Ton years is the period prescribed by Harm (Chap. VIII. 148) 
as that by which ownership is lost through adverse possession, bn ^ 
his rule does not give a prescriptive title to encroachments on land, or 
to public property, that of ah infant, a pledge or a deposit (VIII. 149). 
Gautama also (Chap. XII. para. 37) gives ten years as the period of 
prescription except in favour of Srotriyas, ascetics and Government 
officer.*; but he excludes land as well as females and animals from 
the rule. That the right to land was widely regarded as imprescrip¬ 
tible in the customary law has been shown above, p. 172 ; see too 
below, Sec. 5 B. Why female slaves should have been excepted from 
the general rule is less easy to explain, perhaps because of the 
more positive identification possible in their eases than in those 
of ordinary chattels. Yajnavalkya, II. 24, assigns twenty years for 
land and ten years for moveables. Bee Lahbhdi Surckand v. Bd* 
Amrit, I. L. R. 2 Bom. at p. 307 fcs. 
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resumption, weak at first, grows in strength with a repeti¬ 
tion or continuance of the facts that give rise to it, until it 
becomes conclusive. 

The fact that certain portions are admittedly held in 
severalty does not, it has been said, rebut the presumption of 
non-partition as to the rest of the family property, (a) and 
separate enjoyment merely as a matter of arrangement for 
the convenience of the family will not. constitute partition. (b) 
This i s the normal condition of a Khoti estate in Ratnagiri, 
and will not prove a partition as intended to be permanent, 
as held in B&baghei v. Jtrshet. (c) This last decision must, 
so far as it extends, qualify the rulings in Musst. 
Mohfroo Kooerce v. Musst. Ounsoo Kooeree et al, (d) Shib 
Naram Bose v. Ram Nidhee Rose et al , (e) and the old case 
of Ruvee Bhudr v. Roopshunlcur Shunlmvjee et al, (f) in which 
separate collections, and even a division of the income derived 
from a village, were held to be sufficient proofs of a partition. 
Even if, for common convenience, the parties took the profits 
ol an estate in certain .defined shares, still it would not be 
conclusive evidence of a separation, (y) Nor would false 
statements made by the parties for their common benefit, (h) 


(a) Sveeram Ghose et al v. Sreenafh Butt Ghowdhry et al 7 C W R 
451 C. R. 

(A) Musst. Josoda Koonwur v. Cowrie Byjonath Sohaesing, 6 C. W. It. 
141. 0. R. 

(c) 5 Bom. H. C. It. 71 A. C. J. 

(d) 8 C. VV. R. 3S5 C. It. 

(e) 9 ibid. 88. 

( f) 2 Borr. 713. 

(g) Haripanad v. Bapuji Kirpashankav, S. A. No. 150 of 1872, Bom. 
II. 0. I . J. t . for 1872, No. 131; Vinayek Laic shaman et al v. Chimna- 
lai, R„ A. No. 41 of 1875, ibid, for 1877, p. 170 ; Sakho Narayan y. 
Namyan Bhikhaji, 6 Bom. H. C. R. 238 A. C. J. 

(Aj Mussi. Phooljhuree Koocr v. Ram Pershtm Singh et al. 17 W. R 
102 C. R, 
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Ibd^Sonaiun By sack v. Srecmubtij Jugatsoondree Dosvee (a) the 
Privy Council say, cc their Lordships are very clearly of 
opinion that the mere division of income for the convenience 
probably of the different members of the family did not 
amount to a division of the family/' So as to mortgaged 
property redeemed by one member and then held by him 
exclusively for 20 years, (6) In a recent case it was held that 
a decree, which had on an agreement between the co-owners 
awarded to the one two fifths and to the other three-fifths 
of a village, was not to be deemed an adjudication of partition 
iii a subsequent suit between the representatives of the 
parties, (c) If it effected a severance of the. rights it would 
apparently constitute a partition, but not if it merely defined 
the proportions of the interests, (d) 

Where there had been a really exclusive enjoyment of any 
portion of the patrimony, a suit would, it was said, ordina¬ 
rily be barred by the Limitation Act, XIV. of 1859, Sec. L, 
para. 13, after the lapse of twelve years, (c) and as to the 
general principle, it would seem that the older Bombay 
decision was more strictly in accordance than the recent ones 
with the Hind4 Law as viewed by native commentators. 
A division of the proceeds is a recognized mode of disfcribu- 

(а) 8 M. I. A. at p. 86. 

(б) Balu bin Bap unto v. Narayen Bhivrau, P. J. 1874, p. 132. 

(c) Sarnatsang v. Shivasangji and Ramsangji, Bom. XL C. P. J. 1882, 
p. 404. 

(d) Jay Narayan Giri v. Girishchnndar Myti, I. L. R. 4 Calc. 434. 
See the cases referred to above, and Sec. 7 A. 1 l below. It may be 
doubted whether this refinement would be admitted by a purely 
Hindft lawyer taking his stand on the principles stated in Rama 
Snbaynnntfs case. 

(<?) Umbika Churn Shei v. Bhuggobutty Churn Shet et al, 3 C. W. II. 
173 C. R.; Vidyashankar et al v. Ganpatrnm , S. A. Xo. 260 of 1873, 
Bom. H. C P. J. F. for 1875, p. 351 \ Shidojirav y. Naikojirav, 10 Bom. 
IL C. R. 228, wherein it was held that the period during which the 
property was under attachment by Government, and during which 
neither party was in possession, is excluded from the operation of 
the Limitation Act (now Act XV. of 18/7). 
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case of 

Somangoudd V. Bharntangouda , (a) it was held that where a. 
plaintiff admitted having had separate possession for sixteen 
years of a portion of the ancestral estate, it lay on him to 
prove that the family had remained undivided.(6) Exclusive 

(a) 1 Bom. II. 0. B. 43. 

(&) The separate possession being prima facie an exclusive posses¬ 
sion as owner (In. Ev. Act, I . of "1872, Sec. 110 ; Keval v. Vishnu, Born, 
If. C, P. J. 1875, p. 368). It does not appear that the JETindft, like the 
Iloman, lawyers elaborated any very clear theory of possession, 
distinct from proprietorship, as iiself conferring rights. In the 
Yyavahara Maytikha, OhapII, Sec. 2 (Stokes, H. L. B. 31), possession 
is regarded merely as a means of proof, comparatively valueless 
without a title otherwise established. A law of prescription, how¬ 
ever, is distinctly recognized, (Coleb. Dig. Bk. I. T. 1.13; Bk. V. T. 
395, 396,) defined for the Bombay Presidency by Reg. Y. of 1827; 
and in the case of conflicting titles possession gives him who holds 
it the preference. Ooleb. Dig. Bk. I. T. 128 sqq. In the case of 
Rajah Pedda Vericatapa v. Aroovala Roodrapa Naidoo , 2 M. I. A. 504, 
it is laid down that “ tho title of possession must prevail until a 
good title is shown to the contrary.” This is an adoption of tho 
English law, the doctrine of which on this point, as Sir T. Strange (1 
II. L. 38) observes, is substantially the same as that of theHindfl 
Law. See to the same effect Pemrdjv. Narayan , I. L. R. 6 Bom. 215/ 

The Hindu law' generally requires in the case of material property 
a transfer of possession to complete a change of ownership* IF&jn. 
IT. 27 ; Kara da, Pt. I. Chap. IV. paras. 4, 5 : but a right of entry or 
redemption may as such he transferred by mere contract, see Bdi 
Suraj v. Balpatram , I. L. R. 6 Bom. 380, referring to Raja Sttheb 
Prahiad Sen v. Baboo Budhusing , 12 M, I. A. 2/5, 307; Mathews et al v. 
Girdharlal Fateehand , 7 Bom. II. C, R. 4 O. C. J.; Kachu v. Kachala , 
10 Bom. H. C. B. 491; Vdsudev Ilari v. Tdtia N dray an, I. L. R. 6 Bom. 
387 ; and the cases cited in Lakskmandas v. JDasrat, I. L.R. 6 Bom. 175 
In the last case the effect of non-possession and of registration in 
many different cases is discussed by Sir M. Westropp, C. J. See also 
Lalubhai v. Bai Arnett, I. L. B, 2 Bom. 299, 331, 332. In Sobhagchand 
v. Bhaichandy L L. B. 6 Bom. 193, the effect of purchase at a sale in 
execution of property already equitably charged is considered. 

Under the older English law transfer of possession was as neces¬ 
sary as under the Hindft law for a change of the right in re ; see Bl, 
Com. Bk, XL Chaps. X. XX. Butler’s note to Co. Lit. 330 b. 



27J 


.SEPARATION, IMPLIED, 


of the family property, see below. See. 7; and in the 
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Possession giving a preference to the mortgagee having it over 
one without it is sufficiently acquired by a bond fide attornment of 
the mortgagor as tenant to the mortgagee, Anunt Bapuv. Arjm Gonclu, 
P. J. 1880, p. 293. Ttie possession requisite to perfect a title may be 
acquired notwithstanding an irregularity in taking it, Lilkt v. Annoji , 
I L. It. 5 Bom. 387. The mortgagee's possession continued after 
payment of the mortgage debt does not necessarily becomo adverse. 
Bold a v. Vishnu Bailed Thahir , Born. TL 0. P. J* IT. of 1880, p. 294 ; 
Comp. Steele, L. C. 72; and on Pledges, pp. 251 ss. 

"As bo possessory actions there have been very conflicting decisions. 
Compare Khajah Enaetoolldh v. Kishen Soondur et al> 8 0. W. K. 
386 (J. IT., with Musst. Tithroonissa Begum et al v. Musst. Mogul Jan 
Bebee, 8 ibid. p. 370 ; Kalee Chunder Sein et al v. Adoo Shaikh et al , 9 
C. W. It. 602 O. It., and Kunbi Komapen Knrupu v. Chang ara chan 
Kandil, 2 M. H. C. R. 313 ; and see also liddha Bidlub Gosaain et al 
v. Kishen Govind Gossvin, 9 C. W. R., 71 C. R-; and George Clarke v. 
Bindavun Clmnder Sircar et al, C. W, It. Special Number, p. 20. The 
Specific Relief Act, I. of 1877, Sec. 9, gives a summary remedy 
to one dispossesed illegally, see Saydji v. Ramji, I. L R. 5 Bom. 446. 
A jurisdiction in such cases is given to Mamlatdars by Bombay Act 
III. of 1876. The present Limitation Act is Act XV. of 1877. 

The relations of different parties concerned in a dispossession are 
discussed in Virjimndas v. Mahomed Alt Khau> I. L. It. 5 Bom. 208. 
A possession acquired permissivoly or by tenancy does not become 
adverse by mere non-pay merit of rent for more than 12 years.- It 
miiKfc have become distinctly adverse and remained so for 12 years^ 
in order that a claim for recovery may be barred. See the Limita¬ 
tion Act, XV. of J 877, Belied. II. Arts. 139, 144; Rad ha Govind v. 
lug Us, decided by the Privy Council on Gth July 1880; Ramchandra 
Govind v. Vcmanji, Bom. TL C. P. J. 188*1, p 198. 

In many cases of so-called tenancy in India it may be remarked 
the possession of the land is not really intended to be given to the 
cultivator. He is, especially where the produce is divided, rather in 
the position of a colotms or of a farmer, as in the earlier English law, 
(see Braeton, 27 b 220, Butler’s note to Co. Li. 330 b ; Bl. Com. Bk, 
111. Ch. IX. and Ch. XI.) with a license to enter aiid use the land but 
no interest in the land itself, only a personal right against the owner 
should the’ latter eject him. See Venkata dial am Chetti v. Andiapp an 
Ambalam } I. L. K. 2 Mad, 232. On the other hand payments are 
sometimes made by “ tenants” who do not hold by a derivative title 
from their over-lord, and where there is not really a " reversion,” 





>ars an action for farther partition, (a) In Ananwruv 
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Padaji v. Shidooji Ancmdrdo (h) one member of a Vatandar 
family had exclusively held the Vatan lands and another the 
personal emoluments for 80 years, (c) It was held that this 


raised a presumption of partition, and in Sitardm Vdsudev v. 


Khanderdo {&) it was ruled, that where there had been a sepa¬ 
ration of residence and non-participation by the plaintiff 
for more than 80 years before Act IX. of 1871 came into 
operation, an exclusive prescriptive title had been acquired 
by the defendant, under Reg. V. of 1827. The learned 
Judges in this last case must have supposed that there had 
been an exclusive possession, held, in good faith, as sole 
proprietor for 80 years, as otherwise the possession by one 
joint tenant would have been the possession of all. (e) 

there never having been a lease. The possession is that of owners 
subject only to a rate or quit-rent- See BhtUkardypd v. The 
Collector of North Cctnara. , I. L. it. 3 Bom. at pp. 545, 564 ; Babdji v» 
Ndr&ydn, ib, 340, and the cases there referred to. 

(а) Girdhur Pnrshotum et al v, Govhid et cd , 7 Harr. 371; Uliana 
Govind Guravi v. Vithoji Ladoji Guravi, 3 Bom. H. 0. R. 170 A. O. J. ; 
C, F. Rime ei al v. G. R. Homo, 3 ibid. 173 A. 0 J. ; Sv amir ay a- 
ckarya v. the Heirs of Moodgalackarua et al, S. A. Xo. 94 of 1872, Bom. 
H C. P. J. F, for 1875, p. 89, and the File for 1876, p. 132. 
Acquiescence in a distribution for 19 years was held conclusive in 
Liny a Mulloo Pilchamia v. L. M* Goruppa, M. 8. D. A. Dec. for 1859, 
p, 84, Under Act. XV. of 1877, Sec. 25, the title by possession held 
continuously will generally be completed by limitation concurrently 
with the extinction of the right to sue, 

(б) S. A. Ho. 453 of 1871, Bom. H. C. P. J. F. for 1872. 

(c) Rharangowda v, Swung owda ct al, supra, p, 692. 

id) L L. R 1 Bom. 286. 

(e) See above, p, 633 ; 16 Vin. Abridgt. 456 ; Or. Big. Tit. XXXI. 
Oh. II.j 2 Sm. L. 0. 606 ss.; 2. Ev. Potbier, 127 ; Denys v. ShuMurgh, 
5 Jur. X. S. 21; Murray v. Rail, 18 L. J. C. P. 161 ; Luckman Singh v. 
Shnmskero Singh, L. R, 2 I. A. 58 ; Runjeei Singh et al v. Kooer Gujraj 
Singh, L. R. 1 I. A. 9. 

As to absolutely exclusive possession being necessary to.constitute 
a bar against coparceners, see above, p. 633; Shidoji v. NaiJcoji, 10 B. M . 
C- R. 228, quoting K. Sublaiya v. K. llajesvara, 4 M.H. C R. 357; 
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'dei' Act XV. of 1877, S'ch. II., x\rfc. 127, time is counted 
lor limitation against a claimant of a share only from his 
knowing of liis exclusion, (a) 

§ 4 e. The separation may be general or partial, i. e « it 
may extend to a partition of the whole of the property, or 
only to a portion of it. (b) In the latter case the mutual rights 

Ahnaram Baji v. Madhcivmo Bapvji, Bom. H C. P. J. 1880, p. 311 ; ICazi 
Ahmed v. Maro K^shav, Bom. II. C. P. J. 1878, p. 120. In Ram- 
chandra v. 1 enkatrao , I, L. R. 6 Bom. at p. 600 , it was stated as a 
ground for inferring non-partition between the parties “ that each is 
in enjoyment of some portion of the family property.” 

The Hindu Law of prescription, is considered in the case of 
Moro Vishvandlh et ol v. Gcmesh Vitlial et al, 10 Bom. H. C. R. 444. 
Tin . law of prescription under the Regulation is farther discussed in 
the case of Ramhhat v. The Collector of Poona, at I. L. II. 1 Bom. 592; 
mid boo above, Book I, Introduction, pages 73, 172 ; also Thakur 
Vmryao Singh v. Thakur Ravi Singh, 13 R. L. R. 165, S. C., L. R. 
1 I. A. 1. 

Under the older Roman Law there was no usucapion of provincial 
land ; but it might be acquired by a longi temp oris prescripts of 10 
years during the presence of the former proprietor and of 20 years 
during his absence. (Comp. Yftjn. II. 24 ; Manu VIII. 147 ; Mrada, 

1 t. I. Oh. IV. paras. 6, 7.) This was, by Justinian, made the universal 
law. He added a general prescription of 30 years free from the condi- 
tmn of an initial title provided the possession had begun in good faith. 
Cod. L. 7 ; 39, 8. See Poste s Gains, pp. 159, 160. This is the original 
source of the term prescribed in Born. Reg. V. of 1827, Sec. 1. See 
West’s Bombay Code ad loc., and Saviguy'g Syst. Vol. III. 380. 

(«) ; I/<m v . Maruti , I. L. R. 6 Bom. 741. 

(6) Rowmi Period v. Mmst. Radha Beehj, 4 M: I. A. 137 ; Ammier 
v. RamaSubba Aiyan et al, 11 ibid. 75; 2 Sfcr. H. L. 377, 380, 387. 

A partition carried out partly in foreign territory was completed in 
mtish territory, Kan Ycsojiv. Ramchandra Bhimaji Nulnr, Bom. E. 

' or . 8 ’ p - 16 f- In Manjmdtha v. Ndmyan, 1. L. E. 5 Mad. 

, cas ® 13 dcalt w # of a claim to partition by a representative 
ot one branch against the representative of another after partial parti- 

’ le8t 1<u ' n ” ^ eon obtained by younger members during their 
lathers lives and membership with others of a joint family could nob 
property have been enforced, see pp. (557, 661, and comp. p. 701. It is 
only when no progenitor in his own branch intervenes that a junior 
has an unqualified right to a severance of his share. The share due 
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duties of the former coparceners in relation to the 
undivided residue of the estate remain generally as before 
partition, (a) If there be a conversion of the joint tenancy 
of an undivided family into a tenancy in common of the 
members of that undivided family the undivided family 
becomes a divided family with reference to the property that 
is the subject of that agreement, (b) A partial division, 
however, cannot be enforced: the coparcener must claim the 
whole of his share, (c) See below Suabilities on Inherit¬ 
ance/ 


to each branch and sub-branch was held to be what it would have 
been had there been no partition, since the right centred in a single 
ancestor, minus so much as had in the partial partitions been pre¬ 
viously given to members of such branch or sub-branch. According 
to the theory of those who regard a partial partition as involving a 
general partition and partial reunion, each branch and sub-branch in 
the case just discussed would be regarded as having rejoined with a 
share, diminished by the sub-share of the severed member. There 
would then be room for an application of the principle stated In the 
Vyav. May. quoted above, p. 143 ; and equally so in the case of a 
reunion of ono of two or more brothers who as a group bad pre¬ 
viously left the family and also separated inter sc. One such bring ¬ 
ing back but a third of what his branch had taken out could not be 
allowed to claim a repartition and the full share of his branch in the 
reunited estate, already diminished Jby two-thirds of that share. By 
treating the relative claims as subject to deduction as in the case 
quoted, a result is brought out identical with that contended for in 
the Mayhkha, if ancestral estate only is in question. It is in this 
sense that the reunited parcener “ is remitted to his former status.” 

(a) Ramabui v. Jogun Soorybhan et at, S. A. No. 260of 1871, Bom. 
II C. P. J. F. for 1873, No. 35. In Atmdrdrn Bdji v. Madhavra r 
Bapuji, Bom. H G. P. J. F. for 1880, p. 31, it was held that a 
family house reserved from partition was open to a supplemental 
partition, and that a family arrangement, if not shown to have been 
abandoned, was enforcible, though not acted on. 

(b) Lord Weslbury in Appovier v. Rama Subba Aiyan, 11 AJ I. A. 
75. See also Timmi Reddy v. Ackamma, 2 M. If. C, R 325. 

(c) Dadjee Deorav v. Vital Deorav, Bom. Bel. Ca. 172; Rag rind rap a 
v. Soobopa , 8. A. No. 3948, 27th September 1858 ; Ndndbhdi v. Ndthd - 
bhdi f 7 Born. H. C, I\. 46 A. C. J; Jailor am BevhUrv. Bai Gunge, 8 ibid. 
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sometimes happens that litigation occurs as to a 
particular part of a. joint estate without the existence of the 
remainder being disclosed, (a) In such cases the property 
in suit is naturally treated as the whole estate. Sometimes 
the whole of the interests of the members of a joint family 
in a defined property, as for instance in a “ hakk/’ have been 
sold to several persons who become litigants. In such a 
case (£>) it seems to have been tacitly assumed that the pur¬ 
chasers aud mortgagees, by dealing wi th the parceners for their 
several interests in the fragment of the whole family property 
as distinct from the remainder, recognized their capacity to 
enter into such transactions without a general partition, and 
the continuance of mutual rights aud Obligations arising out 
of tho union of the family with respect to the residue of the 
common estate. The case was disposed of by reference to 
the respective aliquot shares to which the grantors were 
pri.mct facie entitled, compared with each other and with 
t hose of the other members of the family. The latter members 
might however have claims which would diminish the primd 
facie shares of the grantors; and the determination of the 
rights inter se of grantees from one member or branch, or 
between such grantees and their grantors, members of a 
joint family, must always be subordinate to the relative 
rights of such grantors and their coparceners in.the joint 
estate, (c) 

Though partial division is of very frequent occurrence in 
practice, the law books do not contain any special rules 


228 A. C. J; Trimbuk Dikshit v. Naraynn Dikshit, 11 ibid. 69 ; Mum - 
riapa v. Kriskmpa et at, S. A. No. 372 of 1872, Bom. H. C. P. J. F. for 
1873, No. 15; Mahadmo et. al 7. Trimbuk Gopal, S. A. 90 of 1872 , ibid . 
No. 127; Bapjrom Vit.hal v. Atmaram Vithal, Bom. II. C. P. J. 1881,. 
p. 302. Comp. Parbati Churn Deb v. A mud Deen, I. L. R. 7 Calc. 67'/. 

(а) V(tinder Bhat v. VenMosh, 10 Bom. H. C. R. at pp. 158, 159 , if; 2 . 

( б ) Galla Motiram v. Naro Bnlkrishm, Bom. II. C. P J I 1 for 1878 
p. 69. 

(c) See Raklmaji v. Tatia, Bom. H. C. P. J. F. for 1880, p. 1SS. 
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; be subject, («) But that it is not a mere modern inno¬ 
vation may bo interred from the passages relating’ to 
‘ Naturally Indivisible Property’ in the older Srnntis. (/_>) 
In the absence of definite authorities, it is necessary to fall 
back here, as in other cases, on general px-inciples and on 
actual decisions. Lauds assigned for the subsistence of a 
widow or disqualified member are commonly reserved for 
future partition. Property left undivided, because mort¬ 
gaged, was redeemed by the widow of one of the parties to 
the partition. She died arid her daughter succeeded, but 
was .compelled to give up the property redeemed to the son 
of one of her father’s coparceners on a recoupment of the 
expenses of redemption, (c ) So also where there had been a 
former suit for partition excluding a portion mortgaged, (d) 
So as to a part advisedly reserved for common enjoyment, (e) 
Limitation does not operate in such a case until, by 
exclusive possession as sole owner, on.e branch becomes 
entitled by prescription, (/) 


fo) Partial partition cannot, it was said, bo decreed except* by con¬ 
sent, Radha Glmrn Dass v. Kripa iiindhu Bass, I. L. It. f> Cal. 474. 


(b) “A remainder of an estate being- undivided is not deemed 
disproof of a partition, for it frequently happens that disunited 
co-heirs have (retain) some joint property,” Jag. in Colob. Dig. Bk. 
Y. T. 387, Comm., ad Jin. Though partition may by Occident have 
been incomplete, the parties are then in status-divided, Sinyiti Chan- 
drika, Chap. XI.Y. para. 10. Seo above, pp. 681, 684, 692. 

(e) Khondaji Blmvani v. Sain Skivram, S. A. No. 199 of 1874, Bom. 
H C. P. J. P. for 1875, p. 60, following Balkrishna Vithalet al v. Hari 
Shunter, 8 Bom. H. C. B. 64 A. C. J. 

(d) NdMyan Bdbdji v. Pdndnrang Rdmchandra el al, 12 Bom. II. C 
R 148. 

(e) Gopdldchdrga v. Keshdv Daji, S. A. No. 240 of 18/6, Bom H. 
C. P. J. F. for 1876, P . 244. 

{/) Swdinirdydchdri v. The Heirs of Moodgalachdryi et al, S. A. No. 
94 of 1872, Bom. H, C. P. J l<’. for 1876, p.- 89, and the Pile for 1876, 
p.132; Safoet al v. Yemaji, S'.- A. No. 291 of 1873, ibid, for 1873, 
p. 89; Devapa v. Ganpnyu ebtil,. S. A. No. 125 of 1877, ibid, for 1877, 
p. 194. 
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te of the most important questions arising in connexion 
with this subject is that of whether the law regulating the 
succession to an undivided or that applicable to a divided 
male's estate regulates the devolution of an undivided 
residue. Mr. Coiebrooke ( a ) states that opinions have 
differed on this subject, but that the former view seems 
preferable. Most of the Sastris ( b ) hold the same opinion, 
in favour of which the following considerations also may be 
urged. The law, which bases partition on the will of the 
coparceners, extends the partition no further than such will. 
If this extends only to a portion of the estate, their mutual 
rights and duties with respect to the remainder are unaltered. 
To the same effect is 1 Macn. EL L. 53. ( c ) It was said 
however that when an actual partition of part of a family 
estate had been proved it lay on those who asserted non - 
partition of the remainder (a banking business) to prove 
it. ( cl ) 

§ 4 f. Partition final .—A partition once agreed to is 
final, (e) except in the case of a mistake or fraud, which 
has materially affected the distribution. In both cases a 

(«) 2 Str. II. L. 387. See p. 701, note (e). 

(&) See Bk. I, Chap. I. Sec. 2, Q. 9, 11, 14, 22; supra, pp. 345, 347, 
349, 352. 

(c) Col eh. Dig. Bk. V. Chap. VIII. T. 431 Comm. ; Havana Prasad 
v. Radha Rihi , 4 M. I. A. 137 vKatama Natchiar v. The Rajah of Shiva- 
guntja, 9 M. I. A. 639 ; Timmi Reddy v. Achama , 2 M: H. C. ii. 325 ; 
Maccundas v. Ganpatrao, Perry's Or. Oa. 143. 

(d) TJmiashankar v. Bai Ratan , Bom. H. C. P. J. F. for 1878, p. 217, 
referring to Narayan Bnbaji v. Nana Manahar, 7 Bom. R, 153 A. O. j! 
Comp. p. 633 supra, and next note. 

0 1 ) Manu IX. 47; Maharajah Hetnarain v. Baboo Modnarain Sing , 

7 M. I. A. 311 ; Rango Mairalv. Chinto Ganesh et al t S. A. No. 297 of 
1874, Bom. HO. P. J. F. for 1876, p. 74. A distribution acquiesced 
in will not be set aside, Kunnyah Pan.de et at v. Ram Dhun Panda, 9 S 
I). A. B. N. W. P. for 1854, p. 383. 

Bub in the case of fraud or ignorance or of a part left undivided 
by arrangement, the Court will entertain a suit for partition of that 
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^mstribution may be claimed by any parties injured, which, 
however, extends only to the portion overlooked or fraudu¬ 
lently abstracted (a) It is subject to a proportional deduc¬ 
tion from each coparcener's share on the birth of a posthu¬ 
mous sod. (6) Misconduct in dealing with the common 
property to the injury of the co-sharers is a usual charge 
both in suits seeking* to have a partition reopened and in 
those claiming a partition and an account. A partition is 
sometimes fraudulently resorted to, or the incapacity of the 
debtor is set up, or sham debts are admitted, and. sham, 
securities executed, in order to cheat the creditors of one or 
more co-sharers. On the other hand creditors come for¬ 
ward with or without collusion on the part of particular 
coparceners, especially ex-managers, to claim a partition or 
a revised partition for the satisfaction of unjust claims. 
Many decisions have had for their aim to defeat such schemes 


residue, Ndrdyan Babaji et al v. Nana Manohar et cd , 7 Bom. H. 0- R. 
at) p. 178 A. O'. J- ; Lahkuman v. Krishnaji Ramajee et al, S. A. 
No. 289 of 1889, Born. If. C. P. J. F. for 1870. 

Where shares of co-sharers are defined so as to consist solely of 
particular parts of the family property, but it is not actually divided 
in specie, the brothers are severally entitled to the shares as so defined 
notwithstanding subsequent changes in value, Amrit Rav Vindyuk v. 
Abdji Haibat, Bom. H. C. P. J. for 1878, p. 293. 

(а) Mit. Chap. I. Sec. 9, paras. 1 and 2; Stokes, H. L. B. 404 ; 
May. Chap. IV. Sec. 7, paras. 24 and 26; Stokes, H. L. B. 79. So, in 
the Roman law, a partition, really incomplete, though supposed to be 
complete, does not prevent the coparceners from afterwards claiming 
their further shares, because the provisional partition, without an 
abandonment of rights, is not juridically binding on them ; Sav. 
Sysfc. IIL 411. Compare the Smriti Chandrika, Chap. XXV. paras. 7, 
11 ft-. When a previous partition has taken place, the burden of 
proving, in a subsequent suit, that the property, of which a division 
is sought, 'remained undivided, rests on the plaintiff, Ndrdyan Bdbdji 
et al v. Ndnd Manohar et al, 7 Bom. H. 0. R. 153 A, C. J. ; Maruti 
el al v. Vishwandth, S. A. No. 233 of 1877, Bom. H C. P. J. F. for 
1877, p. 347. 

(б) See below, § 7, “ Duties and Rights arising on Partition/’ 
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io one side or the other, consistently with the recog- 
fuzed principles of the Hindu law. (a) 

In Hindu as in English law, fraud vitiates every transac- 
(b) It affords a ground for sotting aside or rectifying 


tion. 


(«) As to limitations above, p. 633, 697. Under the older law of 
limitation a plaintiff had to show his own possession within 12 years. 
Under Act. IX. of 1871 lie could sue within 12 years of the posses¬ 
sion challenged by him having become adverse, by the denial of a 
claim actually made by him. Possession by the Collector to protect 
the land revenue was not deemed adverse to the real proprietor, 
Rap Kasan Singh v. Raja Bakar Ali Khan , L. R. 9 I. A. 99. The law 
is the same under the Limitation Act, XV. of 1877, Soli. II. Art 127, 
the time being counted from knowledge of exclusion . As to the coal¬ 
escence of rights arising from sequence of possession by legal succes¬ 
sion or privity but not without it, soe Domat, C. L. vol. I. pp. 874, 
875, and the cases referred to in Asher v. Whitlock, L. R. 1 Q. B. 1. 
The prescriptive title arising under section 28 of the Limitation Apt is 
nob created for the last of a scries of mere possessors not connected 
by a legal derivation of right from the first to the last. It is only the 
original right that is extinguished by discontinuance of possession un¬ 
der Schedule Ii. Art. 142. If mere accidental instances of possession 
might be combined-, each in turn would properly be connected with the 
original rightful possession, and being derived out of it would not avail 
for a greater interest than could be based on an accompanying title, 
which• in. such a case would not exist. That mere non-enjoyment is 
not equivalent to exclusion giving an adverse character to another 
parceners possession, is shown by the case of Vishnu Vishvanath v. 
Ramchandra Narhar, Bo. H. G. P. J. 1883, p. 53. There a sole 
enjoy ment of immoveable property by one brother for about 30 years, 
was followed by a partial partition, and that by a suit 7 or 8 years 
afterwards, which was not pronounced unsustainable. In Ilanaji 
Chhiba v. Valafth Chhiba , Bo. H. C. P. ,T. 1883, p. 57, the common case 
is referred to of a son’s going away for several years to gain his 
livelihood, leaving his father and brothers in sole enjoyment but on 
a joint right. This it was thought would not cause even Act XIV. of 
1859 to bar a subsequent claim. See above, pp. 675, 685, 687, 695. 

(&} Maiiu VIII. 165; Coleb. Dig. 13k. IV. T. 184; Vyav. May. 
Chap. IX, para. 10; Vaman Ramchandra v. Dhondiba Krisbmji, .1. L. 
E. 4 Bom. 126, 153; Bayabai v. Bald, 7 Born. H. C. R. 1, 22 23 
App.j Bdldrdm Nemchand v. Appa, 9 Bom. H. C. R. 121, 146, 147 ; 
Khushdlbhai Narsidds v. KabKai Jordhhai, Bom. II. 0 P J 1881 
p. 231. .* 
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^.#^artiti° n ^ equally with any other transaction by which, one 
parcener may endeavour, with or without assistance, to gain, 
an unfair advantage at the cost of the others. But neither 
is the coparceuersbip allowed to be made a means of 
cheating outsiders who have engaged in transactions with 
particular members of the family. In Khushalbhai v. 
Kabhai , (a) a partition was set aside on the ground that a 
parcener had been unfairly used by his brothers. But in 
Bengal a nephew was allowed to profit by his suppression of 
a will which prevented his uncle's widow from adopting, (b) 
In some instances individual coparceners have affected, 
contrary to the law of the Mitakshara (Chap. I. Sec. I, pi. 30, 
Stokes, H. L. B. 376) to sell or mortgage the common pro- 
perty or particular parts of it. The Privy Council have as 
to brethren adhered to the 'Mitakshara :—" Between undi¬ 
vided coparceners, there can be no alienation by one without 
the consent of the other/' (c) at the same time that effect 
is given to the principle laid down by James, L. J., in St/ud 
Tiijfuzzool v. Rughoonath Per*had, (d) that the undivided 
sharo is property that a creditor can make available for 
payment of his claim. ( e ) A purchaser of an undivided 
share, though not entitled to any particular portion of the 
estate, can sue for a partition on the same terms as his 
vendor, and in the partition effect is.to be given, so far 
justice allows, to the particular transaction with the vendee 
or the mortgagee. (/) Neither therefore is a partition 

(a) Supra, p. 704, note (b), 

(b) See above, p. 368. 

(c) Musst, Cheetha v. B. Miheen Lull, 11 M. I. A. 369. In England a 
covenaut by a joint tenant to sell severs the joint tenancy in equity 
as regards his share, Brown v. Randle , 3 Yes. 257 ; see supra, Bk. II. 
In trod. Sec, 4 C. 

(d) 14M7L A. atp. 40. 

(e) As to gift and devise see Gangubai et al v. Ramanna , 3 Bom. H. 

C. R- 66 A. 0. J. ; see p. 632, note (d). This agrees with the English 
law as to a joint tenancy, Co. Lit. 185 b. 

(/) ITddrdm Sit dram v. Rdnu Pdnduji et al, 11 Bom. H. C. R. 76 ; 
Withal Pdndurang el al y. Purs holt am Ramcluindra et al, S. A. No. 3 of 
89 a 
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„ually made allowed to defraud him. (a) But to prevent 
a converse fratid the purchaser from a single member must, 
in his suit, join all the members as defendants. (?>) If the 
undivided coparcener is in sole possession, which he trans¬ 
fers to a vendee, the vendee may retain such possession as 
tenant in common with the other coparceners, (c) A 
contrary rule would tend to frauds on innocent purchasers. 
Until their several rights are ascertained the whole undi¬ 
vided property may be attached by a judgment creditor of 
one coparcener, ( d ) and if a coparcener s share be sold in 
execution, the purchaser acquires a right to demand a 
partition from the other coparceners, (e) though not more, 
even when the managing member has been sued only in his 
individual capacity. (f) Though in particular circumstances 
the manager may be held to have represented the whole 
family, {g) yet a suit for partition is generally necessary; 
since the sale of' his interest as such as answerable for the 


1876, Bom. H. C. P. J. F. for 1876, p. 77; Dernpa et al v. Hemshsti 
Shirnpa, S. A. No. 384 of 1874, ibid, p. 93; Bai Tulsa v. Bhaiji Adam 
Abraham, Bom, U. 0. 3?. J. F« for 1878, p. 263. 

(a) See above, p. 604, 

(&) Sitdrdm Chandrashekkar v. Siddram Abdji, S. A. No. 379 of 1374, 
Bom. H. C. P. J 1?’ for 1875, p. 140. 

(c) Kariapa Irapa v. Irapa Solbapa et al, S. A. No. 231 of !8/o, 
Bom. H. C. P. J- F. for 1876, p. 9; Govind Narayan et al v. Vasudev 
Vinayak,!. h. R. 1 Bom. 35 $ compare Babaji v. Ramaji , 2 Born R. 
698. 

(d) Goma Mahad Patil y. Gokaldds Khimji, I. L. R. 3 Bom. at 
p. 84. 

(e) Pandurwuj v. Bhaskar, II Borr. R. 72; Keshav Sakkaram Dadke v. 
Lakshmctn, Sakharam , Bom. IT. C. P. J. F. for 1878, p. 123 ; Udaram 
Sitaraity v. Rdnu Panduji et al, 11 Bom. H. C. R. 76. 

(/) See MaJidbaldya, v. Timdyd , 12 Bom. H. G. R. 138; Venkatarcmay- 
yan v. Venkatasabramania , I. L. E. 1 Mad. 358; Pandurunc/Kamti v. 
Venktesh Pat, Bom. H. C. P. J. F. for 1879, p. 513. 

(y) See Narayan Gop v. Pandurung Ganu, I. L. R. 5 Bom. 685; 
Mayor am Semram v. Jayvantrav Pandurung, Bom. H, C. P. J. F. 
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ree transfers no more than his share, (a) The purchaser 
has acquired the rights of one co-sharer. In that character 
he obtains the legal position of a tenant in common, (b) and 
if put in possession, he may retain it in that character (e ); 
but unless this has occurred the Court will not give him 
joint possession. He is put to his suit for a partition. So- 
in a case of a mortgage improperly made and a suit thereon 
against the manager alone. {d) But a decree and execution,, 


for 18-74, p. 41 ; Gopal Anant Kamat v. Venkaji Nhrayan Kamat, 
Bom. H. 0. F. J. F. for 1879, p. 370; Ram Sevak DasY. Rtighabar , 
I. L. K. 3 All. 72; Gaya Din v. Bunsi Knar , ibid. p. 191; 
Jogendro Deb Roy Rut v. Funendro Deb Roy Rut, 14 Moo. I. A. atp. 376; 
BUsessur hall Sahoo v. Maharajah Luchmessur Singh r L. R. & I. A. 236. 

(a,) Harsahaimal v. Maharaj Singh, I. L. Et. 2 AIL 2.94 ; Deen 
Duyal v, Jugdeep Narayaa , L. R. 4 I. A. 247 ; Nanhak Jotiy, Jaimangal 
Chantey, Lh. Ii. S AIL 294. 

(5) Udaram Sitaram v. Rmu Panduji, 11 Bom. H. C. R. at p. 81. 

(c) Mahdbaldyd Parmaya et al v. Timdyd /Ippaya et at, 12 ibid. 138;: 
Bdbdji Dakshman et al v. Vamdev Vinayek , I. L. It. 1 Bom. 95. As 
to separate possession by a united parcener see below. A purchaser 
at a Court sale can only seek for partition by suit; ho is not entitled 
to joint possession, Tkilaji Anant v. Ganesh Janardhan, I, L. R. 5* 
Bom. at 590; ] Dugappa SJieti v. Venkat Ramnaga, ib. 493; Rand a rung 
Anandro y. Bhaskar Sadashio , 11 Bo. H. C. R 72 ; Krishnaji v. Sitaram , 
I L. R. 5 Bom. 496; contra Indrasa y. Sad a, ib. 505. SeA above, 

p. 607 . 

When one of two coparceners aliens to a stranger his share* in a 
piece of family property,, the other may either exorcise his right of 
interdiction, or affirm the act and claim by partition to- recover from/ 
the stranger that share to which the alienation cannot extend, and 
which has now become his separate property, SripaiM Chinnar 
Sanydsi Ram v. Sripatti S. Razu, I. L, R. 5 Mad. 196. The right of 
interdiction does not seem to exist. By the strict Hindu Law a 
concurrence of all the coparceners is necessaxy to give effect to an 
alienation. By the decisions one coparcener may dispose of his 
interest against the will of the others, but an interest to be 
ascertained by a general partition; see Pandurang v. Bhaskar, supra. 

(d) Baji Shamraj Joshi v, Dev bin Babaji Jadhav, Bom. 3EL C. P. I,. 
F. for 1879, p. 238. 





“PARTITION—INTRODUCTION* 


[bk. ii, | 


sfc a father as representative of a family were hot 
meting on Kis sons (a). See Baba Been Daydl Lai y. 
Balm Jug deep Ndrain Singly (b) where, referring to Sada- 
hart Prasad Sahu v. Fool Bash Koer et al } [c) and Mdhabeer 
Pershad y. Bamyad Singh et al, (d ) it was said that though 
the mortgage of an undivided share be invalid, yet execution 
may be had against it by a suit for partition by the pur¬ 
chaser in execution of the undivided share. This judgment 
established the seizable character of an undivided share (e) 
and a charge created by such attachment. In all such cases 
as these effect may be given to transactions approved by tho 
law, and those disapproved may be defeated not only by 
means of a compulsory partition, but by the revision of one 
actually or fictitiously made. 

III.—Distribution of the Common Property, 

§ 5a. In a (suit for) partition the whole property of each 
member is presumed to belong to the common stock. (/) 
livery Hindu family is presumably joint in food, worship, 
and estate, (g) The common property may be distributable 
or undistributable. In both classes it may be:™ 

(a) Ram Narayan Lall y. Bkowani Prasad , I, L. R. 3 All. 443. 
As to the case in which a father defendant may be held not to 
represent his infant sons, see Gurusdmi y. Cliinna Mannar, I. L. R. 
5 Mad. 37, 42. 

(b) L. R. 4 I. A. 24 7. 

(o) 3 B, L. R. 31 F. B. 

(d) 12 B. L. II. 90. 

(e) Suraj BimseeKoer v. Sheo Prasad, L. R. 6 I. A. 88 , 109; Vasudev 
Bhcit v. Venhatesk Sanbhctv, 10 Bom. H. 0. R. 139; Balciji v. G ernes h, I. 
L. R. 5 Bom. 499. Several of the decisions quoted in this paragraph 
havo more or less distinctly been referred to different principles, but 
the purpose of the reference has generally been the prevention of fraud 
by moulding the Law of Partition to the exigencies of modem life. 

(/) Luximom Raw Sadasew v. Mulldrow Baji, 2 Knapp P. 0. Ca. 60 ; 
Bapu Purshotam v. Shwlal Rcmaehmdra, Bom. H. O. P. J. 1879, p! 
5/1. As to debts due by or to the family, see below, § 7 b. 1 . 

(flO Neelkishto Deb Burmono v. Beer Chunder TMkoor , *12 M. I. A. 540 ; 
Narayan Deshpande v. Andji Deshpande, I. L. R. 5 Bom. 130. 
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2 . 


A grant to united parceners without distinction 
of shares, (a) 

Ancestral } which may again be :— 
a. Inherited, 6. Or recovered. 

3. Self-acquired . 

2. a.—Ancestral inherited 'property ,—Ancestral property, 
as amongst descendants, comprises property, transmitted 
in the direct male line from a common ancestor, and accre¬ 
tions to such property, made with the aid of the inherited 
ancestral estate. ( b) In the absence of proof to the contrary 
it is assumed that a purchase by a member of a joint family 
is made on the joint account, (c) In Itajmohun Qossain v. 
Gourmohim Gossain, (d) the Privy Council say of the term 
ancestral in an agreement amongst brothers :— u Ancestral is 
here employed.,.in the sense of paternal, i. e. as mean- 


(a) Badhabai v. Nanardv , I. L. R. 3 Bom. 151. 

(b) Bisscssur Lall Sakoo v. Maharajah Luckmessur Singh, L. E. 6 X. 
A. 233. In a family descended as follows 

A 

I 


I 

B 


B 1 

I 


I 

C * 1 


I 

C 1 


C l having purchased property out of the profits of the family estate, it 
x 

was held that C was entitled as against CHo a moiety, Keshoo Tewdree 

2 

v. Ishree Tewaree et al, N. W. P. E. for 1861, p. 565. Immoveable 
property purchased with the capital or profits of ancestral moveable 
property ranks US'immoveable ancestral property, nob as moveable. 
It cannot be disposed of by a father without the assent of his sons, 
and the latter may insist on partition, Shib Dayee v. Doorga Fershad, 
4 N. W. P. 71. 

(c) Gopeekrist Gosant v. Gungapersaud , 6 M. I. A. 53 ; Bissessur Lall 
Sahoo v. Maharajah Luckmessur Singh , L. E. 6 I. A. at p. 236. So 
Nathu v. Mahadu , Bom. H. C. P- J. 1879, p. 569. See below, 
‘ Self-acquieei) Pkovekty * 

(d) 8 M, I. A. at p. 96. 
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10 property of the father in whatsoever manner or Toy 
'whatsoever title the father had acquired it/' To him it might 
be self-acquired^ but to the sons it was ancestral estate. Thus, 
in the case of a father, head of a family, property inherited 
from his father or grandfather, is ancestral property, however 
acquired by its previous possessors. Ancestral property, 
mortgaged by the father and sold in execution, is subject to 
the claim to partition of the sons, (a) In Gungoo Mull v. 
Bunseedlbuv, (b) three sons having inherited on the death 
of the father, and one of them having afterwards died, the 
sons of a surviving brother were held to have an interest in 
the addition thus caused to their fathers share, enabling 
one of them to sue a purchaser in execution for the allotment 
to him of his proper portion. The Court say :—“ The father 
has no more absolute and exclusive right in ancestral pro¬ 
perty, which devolves on him by his brother's death than 
he has in the like property, which he inherits from his 
father." The ease seems to have been imperfectly brought 
before the Court. The family being joint, it does not appear 
how one of the three brothers could, on the death of another, 
succeed to the whole instead of a moiety of bis share, or 
how one of his three sons could sue alone, or sue his father's 
judgment-credit or or execution-purchaser alone for his one- 
third share in his father's estate, without claiming a general 
partition of the family property. 

On the other hand, property inherited by a father from 
females, brothers, or collaterals, or directly from a great- 
great-graudfather, appears to be subject to the same 
rules as if self-acquired, (c) Ancestral property, in fact. 


(a) Lochm Singh et alv. Nemdharee Singh et al r 20 C, W. R. 170. 

(b) 1 N. W. P. It. 79. 

(c) Baboo Nund Qoomar Ball et al v. Moulvie Razee-ood-doen .Tloosciit,. 
10 Beng. L. It. 183 S. C., 18 C. W. It. 477 ; Goorooehwm Doss et al v. 
Goolnkmoney Dossee, 1 Fult. 165 ; R. Nallatambi Chetti v. R Makunda 
Chetti, 3 M. H. C. R. 455, 457. In Muttaijan Chetti v. Simgiri Zamin- 
dar, I. L. R. 3 Mad. at p. 375, it is said that property inherited from 
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be said to be eo-extensive with the objects of the 
apratibandhaddya, or * unobstructed inheritance^ the con¬ 
trast drawn in the Sanskrit authorities is between pitmrjit 


a mother, (which according to the now prevailing doctrine would 
generally be looked on as inherited from her father, or some other 
male relative,) is not to be ranked in the same class with self-acquired. 
This, which may perhaps be regarded as extra-judicial, is opposed 
to the judgment of Sir A. Bittlestone and the other authorities 
referred to in this note. The chief ground for the doctrine seems to 
be a passage in the Mit. Chap. I. Sec. IV. para. 2, in which Vljnanes- 
vara extends tho condition of a separate acquisition’s having been 
made without detriment to the paternal estate by analogy to the 
maternal estate, which in some cases brothers inherit equally (Mit. 
Chap. II. Sec. XL para. 20). There is no inborn right of a son to a 
maternally as to a paternally descended estate. In the case of patri¬ 
mony the right is one of co-ownership, and it is this right only that 
qualifies the father’s ownership and power of disposition. It is on this 
that Vijfi&nesvara grounds the son’s right to an interdiction : in its 
absence the father might dispose of the ancestral as well as of the 
other property, and a mother’s estate is not ancestral within tho 
meaning of the Sanskrit term, though for some purposes the ana¬ 
logy of the patrimony has been extended to it. These particular 
extensions imply a general difference in kind, and a usual incident 
of ownership is not to be extinguished without a clear rule to that 
end. The MayiTkha imdealing with the Sanskrit text of Yajnavalkya, 
on which Vi j names vara’s discussion is foundod {see Vyav. May. Chap. 
IV. Sec. VI L para. 211; Yaju. II. 118) does not, any more thaiutho 
text itself, mention a maternal heritage. In Sec. II, of the same 
Chapter, though it quotes a passage limiting “ duya” to the “ wealth 
of a father,” it says that father stands for “ relations in general,” but 
again in Sec. X„ para. 26, it does not place the son’s inheritance to the 
mother’s property on an. immediate participation by birth as in the case 
of the patrimony. On the theory of the woman’s estate being merely 
interpolated, the maternal grandson’s right may be called “ day a,” but 
nob patrimonial. On the whole Jagannabha’s reasoning seems to bo 
the best. Complete ownership in him who takes an estate is the 
general principle of the Hindft law, modified only by the texts which 
dedicate ancestral and in part self-acquired lands to the nurture of tho 
agnatic line of manes and descendants. Had Vijhanesvara recog¬ 
nized in the sons a joint ownership along with their mother in her 
separate estate it is unlikely that he should not have said so in the 
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[aired by fathers/* and svarjit “acquired by one’s self.^ (a) 
The view, here stated^ agrees with that arrived at by Jagan- 
natha, ( b) after a discussion of the contrary doctrines 
held by other lawyers. ( c ) This discussion itself shows, 
however, that there is much to be said on both sides, 
and the question must be regarded as one still in contro¬ 
versy. Those, who hold that all property descending to the 
father from relations ranks as ancestral property, interpret 
the text of Yiljhavalkya, (d) which relates to the grand¬ 
father^ property, as an example of tho principle that all 
property, taken by right of affinity, (e) is to be regarded as 
ancestral. Those, on the other hand, who maintain that 
property regularly -transmitted from ancestors in the male 
line, and that alone, is ancestral property, understand ihe 
text to imply affinity only of that closest kind which its 
terms necessarily import, namely that existing between an 


discussion by which he establishes their joint ownership with* the 
father over ancestral property. The text of Yajnavalkya, which 
declares the* equal ownership of father and son, does not include a 
mother. (See Mit. Chap. I. See. Y. para. 13 If). The inheritance to 
her is rather by succession than by survivorship, (nee Vyav. May. 
Chap. IY. Sec. II. paras. 1, 2) and the estate which the son has not 
himself gained through joint ownership need not in his hands be 
subject to a joint ownership and the other incidents of an ancestral 
heritag e Amongst some of the tribes in the Panjab, property 
inherited through the mother is excluded from the aggregate 
for partition. Amongst others all property of every kind is includ¬ 
ed. Panj. Cast Law, Yol. II. 170. 

(a) Bk. I. Introd. p (55, 77, ss. A similar distinction is made by 
the Customary Law: see Steele, L. C. p. 53. 

(b) Coleb. Dig. Bk. V. Chap. II. T. 103. “ VYhat is received from 
the maternal grandfather must not be considered as having descend¬ 
ed from ancestors, but as acquired by the man himself.’ 7 Ooleb Dig. 
Bk. II. Ch. I Y. T. 28, Comm. 

0) This view was approved and adopted in the case of B. ISfuvd 
Comar hall et al v. Moulvee Razee-ood-deen Hoosein el al, 18 0 W It 
477. 

(d) Mit. Chap. I. Sec. 5, para. 3. 

(c) See also Colebrooke, Dig, loc> cit . 




miSTfy 




DISTRIBUTION OF COMMON PROPERTY♦ 


-ator and his first 'three descendants-.. (a) On consider¬ 
ing the former of - these conflicting. views, it presents this 
difficulty, that it assigns, in many cases, to a son equal 
power with his father over property which, but for his 
jf&ther's taking it could never come to him, while, in the 
example given in the text; the intervention of the father 
is immaterial The property held by a grandfather must 
-come to his grandson, and that of a great-grandfather to 
his great-grandson, in the male line, whether the inter¬ 
vening descendants survive or not, whereas the property 
of a great-grandfather descends to his great-grandson, 
through his daughter, only if first inherited by his daughter's 
'"son, (b) It may further be objected that the equal right of 
the grandson with his father in the property of the grand ¬ 
father is a supersession of the more ancient rule, supported 
by numerous texts, of the father's independence and 
supremacy over his family and estate, (e). It would appear 


(a) See also Colebrooke, Dig. lac . cit. sub fin. In Kangra, “ by 
ancestral lands is generally - understood land once held by the com¬ 
mon ancestor, not all land whatsoever inherited by the donor” (to a 
- daughter and her children). Panj. Gust. Law, Vol. II. p. 185. 

(5)’As the passage of Yajnavalkya, Mit. Chap. II. Sec, I. para. 2, 
specifying the daughter is extended, ib. Sec. II. para. 6, by the aid 
of Yislmu XV. 47, to a daughter’s son, but no further. 

(c) See itf&rada, Ptf. I. Chap. III. paras. 36. 40 ; Pt. II. Chap. IV. 
para- 4; Pt. IT. -Chap. V. para. 39; Mann IX. 104; Vyav. May, 
Chap. IV. Sec. 1, pi 4, 5 ; Stokes, II L. B. 43 ; Mit. Chap. I. Sec. 
1, para* 24; Stokes, R. L. B. 375. The father appears in the earliest 
form of the law to have had unqualified administrative power and 
to have had complete dominion over the family [see above, pp. 69, 281, 
646). The rights of the manes at the same time made an alienation 
of the ancestral estate unlawful, and the interest felt in a son as a 
continuator of the family aaora to be celebrated with indispensable 
offerings out of the patrimony (see Vishnu, Tran si. 189) raised him 
first in religion and then in law to a joint-ownership with his father, 
It became recognized far earlier than at Rome that the “ patria 
polestas in benignitate non in atrocitate consisiit,” as the highly affec¬ 
tionate character of the Hind ft s readily admitted sons to a position 
of secure equality in title, though not till afterwards in adminisbra- 
90 h 
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— I. 

J^agerotis to extend the supersession in the absence of 
explicit texts, on the strength of an interpretation. 


An objection, commonly urged against the second view, 
is that, by classing property inherited by the father from 
relations with self-acquired property, an undue extension 
is given to the latter term, since acquisition (arjana) implies 
an individual effort. Jagannatha, L c. } felicitously meets 
this objection by showing that such an extension must bo 
allowed in other cases, such as those of a priest inheriting 
from his Yajam&na, i. e. the person for whom he sacri¬ 
fices, arid of an Achftrva or religious teacher inheriting from 
his pupil, (a) It is impossible to class such inheritances 
as ancestral property, since the text, by instancing a grand¬ 
father, whoso relationship is one of blood, cannot imply the 
spiritual relationship existing between a teacher and his 
pupil, or between a priest and his Yajamana. Though inher¬ 
ited therefore, such estates still rank in contradistinction to 


the u pitrarjit,” as “ sv&rjit” or self-acquired, which thus 


becomes equivalent to^ * tf in any way acquired except by 
succession through descent and participation of rights.’ 


In a repent case (b) the Privy Council have said that a 
zamindari inherited through a mother was not self-acquired 
property, but they expressed no opinion whether it was 
subject to the same restrictions on alienation or hypotheca¬ 
tion as if it had descended to the zamindar from his father 
or grandfather. It may be concluded therefore that the 


tion, then followed the right of interdiction to guard against 
impious waste, and lastly the right to partition as a logical 
consequence of co-ownership. The archaic law has in part been 
i ©lived by recent cases. As to sale of ancestral property by a father 
or by the Court, see above, pp. 631, 637 ss ; NarayanacJiarya v. Narso 
Krishna et at, I. L. R. 1 Bom. 262; Kastur Bhavani v. Appa and 
Sitaram, S. A. No. 124 of 18/6, Bom. H. C. P. J. F. for 1876, p. 162. 

(a) As to a Vritti regarded as a heritable estate, see 2 Str. H. L 12. 

(b) MuMayan ChetHar v. Sangili Vira Pandia , L. R. 9 I. A. 128, 
reversing I. h. R. 3 Mad. 370. 
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" t*e extensive construction of “ pitrarjit” or “ ancestral” 
is that which in tho future is to prevail, though probably 
without the consequence of giving to the son equal power 
with the father over such ancestral property which is not in 
the stricter sense a patrimonial” by agnatic descent, (a) 
In the Madras decision it is said that property may at the 
same time be not “ ancestral in the sense in which property 
inherited by the father from the paternal grandfather is 
liable to partition under the Mitakshara Law at the in¬ 
stance of the son/-’ and yet “ not self-acquired property on 
that ground for purposes other than those of partition.” 
This notion of the property being of one class for one 
purpose and of another for another is a subtilfcy which the 
authorities do not apparently warrant, and which would 
lead to contradictory consequences. The rules for partition 
of inherited property point to male lineal inheritance, 
leaving property owned in any other right to be distributed 
as self-acquired, or according to the special rules applicable 
on account of the character of the property as sacred or 
secular, or as affected or not with the support of public 
duties, (b) 

The nature of ancestral property, as between a father and 
lais sons, is not' affected by the circumstance of a partition 
having taken place between the father and his coparceners. 
The general principle is laid down by Yajnavalkya(c):—“ The 
ownership of father and son is the same in the land which 
was acquired by the grandfather, or in a corrody or in chat¬ 
tels,'which belonged to him.” Viju&nesvara, in his remarks 
introducing the text quoted, explicitly states, that it is given 
to meet the cask of a doubt that might otherwise be felt, in 
the case of a separation having taken place between a father 
and a grandfather. The doctrine has been correctly appre- 


(a) See Mit. Ghap.X Soc. I. para. 27 ; Sec. II. para. 6 ; Chap. YI. 
Sec. 7 t paras. 9, 10, and the judgments referred to inp. 710, note (c).. 

(b) Abbve, p. 179. 

(c) ~ Mit. Chap. I, Sec. 5, para. 3 ; Stokes, H. L. B. 391. 
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fed by the Calcutta, High Courts in Mud dun Gopal 
'haJcoor et ctl v. Ram Baksh Panday et al , (a) where the 
authorities are discussed at length. It has been said indeed 
that u the divided share of a Ilindft in property, which had 
previously belonged to the united family, is separate estate, 
and, like any other estate held in severalty (such, for instance, 
as self-acquired property), is assets, while yet in the hands 
of the heir, for payment of the debts of the deceased pro¬ 
prietor.” ( b) In QirdharilaV s case, ( c ) and some others, (d) 
this last rule has been practically absorbed in a wider 
one, but at the date of the earlier decision separateness of 
estate was thought essential, to the liability, In the case of 
Kattama NatcMar v. The Raja of Sivacjanqd too, (e) the 
Privy Council laid down the rule, When property belong¬ 
ing iti common to a united Hindu family has been divided, 
the divided shares go in the general course of descent of 
separate property.” But from this it must not be under¬ 
stood that the nature of the property, as ancestral estate, is 
Such a view, originally held in the case of 


changed. 


(a) 6C.W. R 73 C. R. 

(b) TJddrdm Sit dr dm v. liana Fandujl et al, 21 Bora. H. C R. at p. 83. 

(c) 22 W. It. 56 C. R. S. C, L. It. 1 I. A. 321. 

(d) Ham Him v. Bhaiji Modem, S. A. “No. 444 of 1874, Bora. H. C. 

P. J. P. for 1876, p. 97. 

(g) 9 M. I. A. 609. The judgment of their Lordships was sub¬ 
jected to some hypercriticism by the late Prof. Goldstiicker (On the 
Deficiencies, &o. f p. 14 ss) who seems to have overlooked (p. 16) that 
tho religious benefits for which ancestral property is inherited {see 
Dayabhaga, Chap. XI . Sec. 1, para. 32 ; Stokes, H. L. B. 312 ; Sec. 6, 
paras. 80, 31; Stokes, E. L. B. 351) are not a causo for the disposal of 
property not acquired by descent from a former owner, assumed to be 
still, in the spirit world, interested in the purposes to which it is 
applied. I hat undivided members may make separate acquisitions, see 
Coleb. Dig. Bk. V. T. 38 Comm., and above Bk. I Chap. II. Sec. 6a, 

Q. 9, p. 399. Several cases occur in 2 Sfcr. H. L. at page 439, the 
Sruriti ChandrM being quoted as assuming such acquisitions to be 
possible. So at p. 441 the MAdhavya, 
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kshmibdi y. Ganpat Morobd el al, (a) was dissented from 
on appeal.(6) Tlie share taken on a partition is indeed sepa¬ 
rate estate as regards the other branches of tlie family (c); 
but in the branch to which it belongs, it is ancestral 
estate, subject in the hands of sons to the father's debts, 
with the exception of those immorally incurred, on account 
of the special obligation arising from filial duty, (d) but not 
on account of its ranking as self-acquired property of the 
father. Jagannatha says that ancestral property, remaining 
in the hands of a father on a partition with his sons, retains 
that character for the purposes of a partition with subse¬ 
quently born sons ; ( e) while free from obligations to those 


(«) 4 Bom. H. 0. R. 150 O. 0. J. 

(b) See 5 Bom. H; C. R 135 0. C. J. 

( c ) See the case of Gavitri Devama Gam v. Human Doi'a Garu, 6 M 
H. 0. R. at p. 93, quoted under Bk. I. Chap. II. Sec. 11, Q. 5; above 
p. 456; Periasami v. Periasami , L. R. 5 I. A. 61. In that case a family 
estate made over by the eldest to the younger brothers was said by 
the Privy Council to have passed with of course all its incidents .of 
impartibility and peculiar course of descent,” (ib. at p. 75). A property 
renounced by an elder brother in favour of the younger ones becomes 
their estate as in a partition, though there be no general partition, 
pee Gauri Devama'$ case. The (( incidents'' in these cases would 
depend on the family law or the political conditions of the estate; 
see above, pp. 158, 172, 179, 237. 

(d) Above, pp. 156, 642. 

(ft) Coleb. Dig. Bk. V. T. 392. Similarly under the English law, 
“If parceners make a partition of their land, they are still in of their 
respective shares by inheritance, though these shares are no longer 
held in coparcenary, but in severalty.” 1 Steph. Comm. 448. So 
Doe Dein Crosthioaite v. Dixon, 5 A. & E. 835. And thus in Bayun 
Doobey v. Brij Bookun Lull Awasli , L. R. 2 I. A. 278, the Privy 
Council call a share obtained or ascertained and severed in a partition 
f< separate estate,” but at the same time, “ancestral estate derived 
from the father.” Tenants of the united family retain their rights 
as against the individual member to whom the land held by them 
has been assigned, in a partition of the estate, Kdrayan Bhivrdo v. 
Kashi, I. L. R, 6 Bom. 67. See below, Bk. II. Chap. I, Sec. 1, Q. 5, 
Remark. 
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have separated. Nor can special restrictions be im¬ 
posed on the dealing of a co-sharer with his divided 
share by an agreement made amongst the sharers at the 
time of partition inconsistent with the nature of the estate 
taken by the co-sharer, (a) 

§ 5a. 2. b.—Ancestral property, Recovered .—As regards 
property recovered , the cases must be distinguished of 

(1) Recovery by a father,, head of the family, and of 

(2) 'Recovery by another coparcener, 

(a) "With or without the aid of the patrimony. 


(b) Of moveables or of immoveables. 

(1) Ancestral property recovered by a father, head of a 
family, ranks as self-acquired, (b) This rule, however, is in 
the Mayfikha qualified by a text (c) cited from Brihaspati, 
which imposes the condition that such a recovery must have 
been made without the aid of the ancestral property. 

(2) Ancestral property recovered by another coparcener 
with the aid of the patrimony becomes an accretion to the 
common estate. Immoveables, recovered by such a copar¬ 
cener without the aid of the patrimony, but with the 
acquiescence of the other co-sharers, rank likewise as au 
accretion to the common property, subject to a deduction 
of one-fourth for the acquirer. ( d ) This rule bas been 
recognised by the Bombay High Court in Mulhari v. 


(«) VenkatramanaY. Brammana , 4 M. H. C. E. 345. 

(5) Hit, Chap. I. Sec. o, para. 11; Stokes, R. L. 13. 393. 

, ^ (c) May. Chap. IV. Sec. 4, para. 5; Stokes, H. L. 3. 48. So Viram. 
Tr. p. 74. Compare also D&yabh&ga, Chap. VI. Sec. 2, paras. 31—35 ; 
Stokes, II. L. B. 285, 286; Jagannatha’s Commentary, Colebrooke, 
Dig. Bk. V. T. 25 ; and Srnriti Chandrikd, Chap. VIII. para. 28. 

(d) Mit. Chap. I. Sec. 4, para. 3; Stokes, H. L. B, 385 ; May. Chap. 
IV. bee. 7, para. 3; Stokes, H. L. B. 74. See Smriti Chandrika, Chap. 
VII. paras. 32-38; Naraganti Achammagaru v. Venkatachalapati , 
I. L. E. 4 Mad. 259, 260. 
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tftoji, (a) It seems probable from the wording of the 
texts upon which this doctrine rests* that they contemplate 
the cases only of property forfeited or withdrawn from the 
family estate otherwise than by voluntary and valid aliena¬ 
tion* This view seems to be strongly supported by the 
words "hrita” (i, e . that which has been taken or seized)* ( h) 
and “nashta” {i. e. that which has been lost), and “ udd~ 
harel” (i. e . if he rescue or win back), (c) Though there is 
no explicit rule which enables a member of a united family 
purchasing a portion of the patrimony, formerly sold, out of 
his separate moans, to enjoy it, as in the case of another 
acquisition, free from claims to partition by his coparceners, 
yet neither is any express limit set to such enjoyment, and 
it would probably now be held that such property stands 
on the same footing as any other purchased property of his 
separate estate. A contention to the contrary was aban¬ 
doned in the case of Gooroo .Pershad Roy et al v. Debee 
Pershad Tewaree , (d) and a, case at 2 Str. H. L. 877, with 
the comments of Messrs. Colebrooke and Ellis, shows 
that “recovered property” is of the nature of that which 
should have been, but could not be, divided, owing to its 
detention by strangers. The views here expressed are 
substantially repeated in the case of Visalatclri Ammal 
v. Annasamy Sastry. (e) The introduction of the condi¬ 
tion of acquiescence on the part of co-sharers is due 


(a) $. A. No. 531 of 1864, decided 20th September 1864. 

(b) Boer and Montriou translate “ purloined.” Y'&jn. II. 119. 

(o) In answer to Q. 585 MSS. the Sastri said that when a Yatan 
had been granted to one brother, resumed in part on his death, but 
recovered by the other brother, it did not become the property of the 
undivided family to which he belonged.— Dharwar , 24 th February 
1848. This agrees with the view taken by the P. C. in the Shiva - 
gimga case. Coinp the cases above, p. 158, notes ( g ) and (Ji). 

(jd) 6 C. W. R. 58 C. R. 

(e) 5 M. H. 0. R. 150, see also Muttu Vaduganadha Tevar v. Dora 
Singha Tevar, I. L. II. 3 Mad. at p. 300, and Naraganti Achammaga* 
ru v» Venatachatapati , I. L. R. 4 Mad. at p. 259. 
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__ jably to the necessity of guarding them against any un¬ 
derhand proceeding by one of their number, (a) Keco- 
vered property, it has been held, does not include what is 
regained from one claiming as a member of the family; 
but only property held adversely by strangers; and one, who, 
in a suit brought by him against a stranger, purposely 
ignores his co-heir, is not entitled to any extra share, (b) 
Ancestral d 1 oveables, recovered by a coparcener, without 
the use of the patrimony, but with the consent of the co- 
sharers, become liis separate property. 

The author of the MMkshara has quoted Manu IX. 209 
in support of his view of the father's independent power 
over ancestral property recovered by him. His explanation 
of the passage, though differing in terms, agrees in sub¬ 
stance with that of Manu’a Commentator Kidlukabhattn. 
The translation of Sir W. Jones does not correctly render 
tho sense ol Mann's words, inasmuch as he has translated 
the word putraih, ''with his sons/’ by “with his brethren.” 
While the family is undivided, however, the acquisitions of its 
several members are usually made by the aid of the common 
property and unite with it. Hence a presumption arises of 
all the possessions of the several members being joint estate 
subject to distribution like ancestral property. In Dhunn 
I)as Pandey v. Mmst. Shama Soondri Dlbiah, (c) the Judi¬ 
cial Committee say“ It is allowed that this was a family 
who lived in commensality, eating together and possessing 
joint property. It is allowed that they had some joint pro¬ 
perty, and there can bo no doubt that, under these circum¬ 
stances, tho presumption of law is that all the property they 
were ia possession of was joint property, until it was shown 
by evidence that one member of the family was possessed of 
separate property.” That this applies when the transac¬ 


ts) 1 Str. II. L. 217. 

(b)BwmurC%uckerbutty et al v. Seetul Chmder Chuckerbutty, 9 Q. 
vv. Jtir. oy U. Ki. 

(«) 3 M. I. A. at p. 240. 
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of a fattier are in question is shown by Suraj Bun 
'$ case (a) and many others. The case is consequently 
almost unknown in practice of a father’s uncontrolled power 
being asserted on the ground of recovery referable solely to 
his own exertions or fortune, 

§ 5 a. 8.— Self-acquired 'property .— Acquired, as distin¬ 
guished from inherited or recovered, property, has a two-fold 
character as being the acquisition 

a. Of a father, head of a family, and 
h. Of any other coparcener. 

§ 5a. 3. a. Self-acquired property, as between a father 

and his sons, includes all separate acquisitions by the father, 
such as a grant of a village as an inara, (b) as well as 

(«) Above, p, 609. 

(6) Bahirji Tannaji v. Odatsiny, R. A. No. 47 of 1871, Bern. JET. 0. P„ 
J. F. for 1872, No. 33, 

The following cases connected with grants of land maybe useful as 
showing when the grantee has, and when he has nob, a full power 
of disposal. 

A grant to a man, his children arid grandchildren, confers an abso¬ 
lute estate, Tagore case, 4 B. L. R. 182 O. C., and if to a gift aro 
added " words restricting the power of transfer which the law annexes 
to that estate, the restriction would be rejected [as a] qualification 
which the law does not recognize.” Tagore case, 9 B. L. R. 395, 
quoted by the Judicial Committee iu Bkooban MohiniBebya v. Hurish 
thunder Chowdrcy , L. R. 5 l. A. at p. 147. (Comp. Laboulaye, Prop. 
Fence. en.Oc. 368.) As to the extent of the property conferred by 
a grant in Bombay, see Woman /. Joslii v. The Collector of Thana , 6 
Bom. R. 191 A. 0. J., and Nagardas v. The Conservator of Forests , 
L L. R. 4 Bom. 264 ; Bayaji. v. The Conservator of Forests, P. J. 

1880, p. 342. In Jamna Sam y. Lakslwtanrao , Bom. H. C. P. J, 

1881, p, 6, it was said that ordinarily the holder of a jaghir or 
saranj&m can make a valid grant only for his own life; and the 
Government having defined an estate previously granted as a saran- 
;jam, and untransferable from the family meant to be benefited, a 
subsequent alienation to a stranger was pronounced invalid as 
against the grantor’s heirs. In Nag ar das' ease (supra) it was held 
that an Izafabdar’s .title does not necessarily involve any proprie-. 

91 u 
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r^^Btrai property recovered and property taken by inherit¬ 
ance, bat not in the direct male line of descent, {a) The 
acquisition or recovery must have been made without the 
aid of the family estate; otherwise the property will rank 
as ancestral. ( b ) In the Mitakshara this qualification is not 
distinctly drawn out. The general rule only is laid down, 
that sons become by birth participators in both the pro¬ 
perty inherited by their father and the property by him 


tary right, and that even though a Khot may be a proprietor yet 
this is not implied in his “ Khoti ” office or grant, bo as to make him 
owner of timber growing on the village lands subject to his 
authority. 

When a grant has once been made by the Government, or a sanad 
has been granted settling the land tax under Bombay 'Act VII. of 
1863, the executive cannot reform or annul it, Dholsang Bhavsang v. 
The Collector of Kaira, I. L. 11. 4 Bom. 367. If the settlement has 
been made with a person not the rightful owner, the owner is bound 
by it, but he may recover the property subject to the settlement 
from the possessor holding the sanad as from a trustee. On the 
other hand the grantee, (an inamdar,) is strictly bound by the 
terms of his grant from the sovereign power, see above p 173, 441. 
Unless expressly empowered by his grant ho has not a right to 
enclose land used immeinorially as pasture ground by the inhabit¬ 
ants of a village, Viskwandth y. Mdhddaji, I. L. R. 3 Bom. 147. 

In Collector of Surat v. Qhdablioy Ndrandas, 9 Harr. 603, the 
State taking by escheat an estate granted free of service was held 
bound by a mortgage effected by the last deceased inamdar. Comp. 
Raja Salig Ham v. Secretary of State, L. R. Supp. I. A. 119, 129. As 
to a grant by a Zamindar, see Baja Nurstngh Bob v. Boy Koylasnath, 
9 M. I. A. 55. See Steele, L. C. pp. 207, 237, 269. 

(a) See above, p. 710 ss. 

(fc) In the common case of a purchase by the father out of funds 
separately acquired by himself of property in the name of his sou, 
the presumption is not as under the English law of an intended 
advancement of the son, but of a purchase, benami (i.e without his 
name or in another name) for the father himself, see Nor/inbhai 
Dayabhai y. AMula bin A'./.w. 1. L. R. 6 Bom. 717. The auspicious 
fortune of the sou is thus sought to be attached to the acquisition 
and a unity of interest is generally recognized in feeling even when 
not acknowledged as a legal obligation. “By the Mitakshara 
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i£ed, (a) and that the right of sons and grandsons in 
‘andfather's estate is equals without any express provision 
for accumulations or increments of the estate. The section 
(4 of Chapter L) which treats of property not subject to 
partition, since it lays down no explicit rules regarding 
acquisitions made by a father, might be taken as relating 
only to independent or equal coparceners, such as brothers 
or collaterals. But in the Mav&kha, Chap. IV. Sec. 4, 
para. 5, ( b ) the text of Manu, which excludes property 
recovered by a father from ancestral property, is modified 
by a text of Brihaspati, which declares that such recovery 
must take place through the father’s own ability [and 
without the use of the patrimony]. The effect would 
seem to extend to the case of separate acquisitions made 
by the Father with the aid of the ancestral estate. In Suda- 
nund Mohapaitar v. Bonomalleeet al, ( c) quotedin Sudanund 
MoJiapattur v. Soorjamonee Debce, {cl) it was said that ances¬ 
tral property did not include that purchased out of the 
income: but this has been overruled. ( e ) 


law. the son has a vested right of inheritance in the ancestral 

immoveable property.the ancestral property is only that which 

is actually inherited, and not that which has been acquired or 
recovered, even though it may have been acquired from the income 
of the ancestral property, for the income is the property of the 
tenant for life to do as he likes with it,”--the judgment, over- 
ruledat 8 0. W.R. 456 (Sudanund Mohapattur v. Soorjomoneo Debee), 
was subsequently held to be res judicata between the parties and 
decisive of Chakardhur’s right to dispose of acquisitions out of 
profits , Soorjortumee Dayee v. Saddanu?id Moluipatter , P. 0. 20 C. 
W. li. 377 S. C„ L. R. S. 1. A. 212, though the correct doctrine is 
upheld in Umrithiath Chowdry v. Goiireenatk Chowdry et al % 13 M. I, 
A. 542. 

{a) Mit. Chap. I. Sec. 1, pi. 27; Stokes, II. L. B. 375; Sec. 5, p. 
10; ibid. 393. 

(5) Stokes, H. L. B. 48. 

(c) 1 Marshall, 317- 

(d) 8C.W. R. 456 C. R. 

(e) 0. W. It 1. c., and Sudanund Mohapattur v. Bonomalkc Does, 
6 ibid, 256 C K. 
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'A. 3. h. Self-acquired property, ag between coparce¬ 

ners generally, includes gifts of friends, or at marriage, gains 
of science, valour, and chance, obtained by one or some of the 
coparceners apart from the others (a) without the use of the 
family property. (6) If in the acquisition of property direct¬ 
ly gained by science, valour, &c., the result is in aconsidera- 

(«) So© Radh ctbcii v. Nanarno, I, I(, It. 3 bom. 151. Art inuni re¬ 
sumed by the Government and afterwards bestowed on a single 
member of the family was held to be self-acquired by him, Krkkiiah 
v. R. Fanakaloo, M. S. I>. A. Dee. for 1849, p. 107. This agrees with 
the Shivaganga case, 9 M. I. A. 609. In Bombay the resumption 
of an inam in the sense of reirnposing the land-tax on the death 
of tho mam da r was held not to create a new estate. The encum¬ 
brances created by the inamdar were held still to subsist as against 
his representatives, Vishnu Trimbak v. Tutid, 1 Bom.il. C. B. 22. 
Comp. p. 158, mpm. 

(6) Mit. Chap. I. Sec. 4, paras. 1-15, Stokes, H. L. B. 884-7 May. 
C.hap. IV. Sec. /, paras. 1-14, ibid, 75-77; Nahalc Chnnd v. Ram 
Narayan, I. L. R. 2 All. 181. Property acquired by use of inherited 
funds is joint, Musat. Mooniah et al v. Musat. Teeknso, 7 C. W. R. 440, 
and from union a presumption arises of all property being joint, 
Turuck Chmder Poddar et al v. Jodeshur Chunder Kondoo, 11 B. L. R. 
193; Gopeekrist Gosain v. 0ungapersaudGnsain, 6 M. I. A. 53; Neelkisto- 
Deb v. Beerchunder Thakoor, 12 M. I. A. 540. When two brothers 
lived together without paternal estate and acquired land chiefly 
through capital supplied by the elder and improved it by their joint 
exertions, the younger suing for a moiety was awarded one-third, 
Koshal Chukurwutty v. Radhanath ChukurwutUj, 1 Calc. S. D. A. Rep. 
335. But conveyances in a single name and prolonged separate 
enjoyment raise a presumption of separate acquisition, Gurci- 
•hdrtja v Bhim&Mrya, S-. A. No. 223 of 1876, Bom. II. C. P J P for 
1876, p. 241. 

-In the Dera Ghazi Khan District it is noted that gifts from a father 
m-law or maternal grandfather are excluded from partition, Pani 
Oust. Law, Vol. II. p. 261. y 

With the gain by valour may be compared the Roman law on that 
subject. Gams says—“Ea quoque quae ex hostibus capiuntur na- 
>turah ration* nostra feint,” Lib. II. Sec. 69. Ho links this with the 
doctrine of title by first occupation. Tim right to the pcculium 
rostrense was specially constituted as against the patria potestas, 
see Jur, Sat- XVL IL 
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proportion evidently due to the use of the family estate, 
an equitable distribution of such acquisition between the 
family and the separate estates, should, it appears, be made, (a) 
Such seems to be the effect, when interpreted according to 
the reason of the law, of the text of Vasishtha, cited Alik, 
1. c\, para. 29, on which see Mr. Ellis's remarks quoted at 
2 Str. H. Jj. 383. (6) The difficulty as to tho relation 
of Mit., Chap. I. Sec. 4, para. 29 to para. 81, (c) may 
be solved with Mr. Colebrooke and Sir T. Strange by 
regarding the former paragraph as referred to a wholly 
separate acquisition , obtained by the aid of the family pro¬ 
perty, whereas the latter refers to augmentations, blending 


(a) The distribution of property acquired by different parceners 
is to be in fair proportion to their contributions of labour and 
capital, Krippa Sindhu Patjoshe v. Kanhaya Aeharya, 5 M. S, D, 
A. R. 335. 

(b) Gains of science, through learning acquired while the gainer 
was supported by a stranger, are separate and self-acquired property. 
So is a reward for any extraordinary achievement. Rut all other 
acquisitions of an undivided coparcener are family property. Q. 
594, Poona, 17th August 1849, and Q. 685 AISS ; see also 2 Str. H. 
L. 374 But Jaganu&Vba says, Coleb. Dig. Bk. V. T. 346 Comm.:— 
“The meaning is that wealth gained by superior attainment in any 
art or science belongs exclusively to him who acquired it.” Sir 
William Jones, at 2 Str. II. L. 250, translates Manu apparently as 
recognizing separate property held by an undivided coparcener, and 
to be inherited by his widow, as distinguished from the doctrine of 
the Dayabhaga, which makes her heir even in an undivided brother¬ 
hood, though with a right limited to mere enjoyment. At 2 Str. H. 
L. 346 is a case of a member living apart and acquiring separate 
property, but without any division ; whom the Sasfcri pronounced 
answerable for his brother’s debt only if ho had received assets'. A 
Srotriyam grant for learned service was pronounced descendible to the 
grantee's sons only, to the exclusion of his brothers, ibicl. 365. A 
village obtained without tho use of tho patrimony was pronounced 
separate property, ibid . 377. 

The custom of London, which prescribed a particular distribution 
of a freeman’s property, did not extend to his gains by the profession 
of chemistry or of medicine, 1 Vorn. 61, Bac. Abrfc. Customs. (C) 

( 0 ) Stokes, H. L. B. 390. 



PARTITION — INTRODUCTION. [bk. ii, 

,. »a;Miey accrue with the original estate, (a) In Colebrooke, 
Dig., Bk. V., T. 354, 355, Jagannatha seems to lay down 
that what is acquired without any aid at all from the patri¬ 
mony is separate property; that what is acquired with such 
aid, whether previous or concurrent, is partible with the 
learned brothers; and that if the aid has been both previous 
and concurrent, the’ acquisitions are partible with all the 
brothers. In commenting on the text of Vasishtha, Jagan¬ 
natha (I 1 . o56) says that aid from the patrimony includes 
supplies previously received out of it, and under T. 859 he 
assumes that the double share is in an acquisition made 
without using the patrimony concurrently or as capital, (b) 
In Chula Condu Alasdni v. 0. Ratnachalam et al, (c) the 
subject of the gains of science is discussed at great, length, 
the conclusion being that such acquisitions, made by one 
supported and instructed at the expense of the family* form 
pari of the joint es tate, (d) In Bamasheshaiya Panday 

(a) When the self-acquired property is so held that thiTprofits 
blend with those of the ancestral, the whole is to be deemed a 
common stock, Gooroo Churn Doss et al v. Goluek Money Bosses, 1 
Fulton, 165, which is cited and followed in Laksfonan v. Jamnahai, 
1. L. 11. 6 Bom. 225. Where a distinction is possible a double share 
belongs to the acquirer, but this does not apply to a manager, who 
is bound to devote his abilities to the interest of the family see 
above, p. 635. 

ip) The case at 2 Str. H. L. 371 distinguished the three cases of (I) 
an augmentation of the common stock, (2) separate gains by the aid 
of the patrimony, in which the acquirer, takes a double share, and (3) 
gains independently acquired and forming wholly separate property. 

- The common stock, however improved or augmented, is to be 
equally divided; but if separate acquisitions have been made to 
winch the patrimony was instrumental the acquirer is rewarded 
with a double share. Separate gains of specified sorts to effect which 
the patrimony was nob used would belong exclusively to the acquirer ” 
Colebrooke in 2 Str. H. L. 371. As to the last class, see ibid. 874. 

!c) 2M. rr 0. R. 56. To the same effect see Durvusula Oanga- 
dhurudu v. Durvasula Narasammah, 7 M. H. C. R. 47. J 

(dy This case is referred to in Bai Mancha v. Narotamdas, 6 Bom H 

G. R. 1 A. C. J., in which there was clearly a joint capital as the 
bttSLS oi acquisiuon by u single coparcener. 
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hagavat Panday, (a) it is said that any property acquired 
iy a Hindu while drawing an income from the family is 
joint property, (b) In the case of Luhhun Chunder Dallal 

(a) 1M.H.C.R.5, 

(A) At 2 Str. H. L. 37G, Sutherland questions Ellis’s dictum that 
an education at tlio cost of the father makes subsequent gains divisible 
as family property. See also per Mitter, J, in Dkunoopdaree Lall v. 
Gunpat Lad, 10 C. W. It. 122. In Pnuliem Valoo v. Pauliem Sooryah, 
L. It. 4 I. A., at p. 117 (S. C., I. L. R. 1 Mad. at p. 261), the 
Privy Council say that tho doctrine, favored in Madras and followed 
in Bombay (in BAi Manchhd v. Narotamdds, 6 Bom. H. C. R. 1 A C. 
J., involves “ tho somewhat startling proposition,” that “ if a 
member of a joint Hindi} family receives any education whatever 
from the joint funds, ho becomes for ever after incapable of aoquir- 
ing by his own skill and industry any separate property.” The 
mornber might acquire full capacity by a separation, but oven with¬ 
out a. separation his acquisitions should not, it appears, become, 
without distinction, joint property. Their distribution between the’ 
joint and the separate estates should, it would seem, be governed 
by the principles above set forth, as deducible on a just construc¬ 
tion from tho Smriti. See Manu IX. 203, as quoted in Mit. Chap. 
I. Sec. 4, pi. 10, Stokes, H. L. B. 387; Coleb. Dig. Bk. V. T. 347, 
348. In the same case, it was held that the education of J? out of 
tho estate of his father A, that estate ranking as self-acquired pro¬ 
perty, was not an instruction at the cost of the joint estate, so as to 
makeB's property subsequently acquired joint as between him and 
his sons, 0, G l , 0\ Ac., and thus raiso a question as to tho testamen¬ 
tary power with respect to it, exercised by B in favor of G 1 , G‘, Ac. 
to tho exclusion of C. According to tho Mitftkshara and the MayQ- 
kha, as construed above, Sec. '5a. 2 a. pp. 721, &c„ the instruction of 
B at M’s expense would entitle brothers, if he had any, to share 
with him in gains directly attributable to the instruction, but it would 
. make no difference as between B and C, C l , C 1 , &c., whether M’s 
property was ancestral or self-acquired, see Mit. Chap. I. See. 5, pi. 

3; Stokes, H. L. B. 391. Tho question would be whether the 
acquisition of property by B was or was not substantially founded 
■on what ho took from A, or held jointly with A, so as to make C, 
C 1 , C*, Ac. joint owners on M’s death. See Narada, Pt. II. Chap. 
XIII. paras. 6, 11; Mit. Chap. I. Sec. V. para. 3; Viram. Tr. p. 
68; tho Daynbliaga, Chap. VI. Sec. 1, para. 16 note, Stokes, H. L. B. 
269; Coleb. Dig. Bk. V. T. 854 Comm, ad jin, andT. 379 Comm.; 
supra, Bk. II. Introd. Sec. 5 A, 1 a, 
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odhoo Moclchee Dossee, (a) it was ruled that an allegation 
of separate acquisition by the use of a gift must be proved, 
and in Dlmrm Das Parule v. Musst Shama Soondri De- 
h'ia, (b) that when property lias been acquired by a copar¬ 
cener in his own name, the criterion for determining its 
character is the source of the funds employed, (c). 

In LaJcshman v. Jamnalai (d) it was said after a review of 
the previous decision: “ We think that we shall be doiug no 
violence to the Hindu texts but shall only be adapting them 
to the condition of modern Hindu, society, if we hold that 
when they speak of the gains of science which lias been im¬ 
parted at the family expense they intend the special branch 
of science which is the immediate source of the gains and 
not the elementary education which is the necessary step¬ 
ping-stone to the acquisition of all science. Adopting this 
principle and applying it to the present case we find, as we 
have said, that there is no reason to suppose that Dayfirfim 
acquired at Dharwar and Belgaum anything more than a 
rudimentary education. We see no reason to doubt that 
the knowledge of law and judicial practice which qualified 
him for the post of a Judge wa.s acquired by him in a lawyer’s 
office in Bombay and in the Sadar Adawlat. Assuming 
that the burden of proving that this knowledge was acquired 
without any aid from the family estate lies upon the respon¬ 
dent (though, the observations of the Privy Council in 
Luodmon Row Sudasew v. Mullar Row Bajoe, 2 Knapp 60, tend 
to the opposite conclusion), we find sufficient in the evidence, 
and especially in the earlier letters written by Dayaram from 
Bombay, to show that Dayarfun was not receiving pecuniary 
aid from his father, but on the contrary was supplying his 


(«) 5 C. W. B. 278 C. E. 

(i) 3 M. I. A. 229. 

(c) “ Unequal gains.using for tho purpose the family pro¬ 

perty make no difference upon partition. It must still be equal.” 
This dictum of the Siistri is approved by Colebrooke, 2 Sfcr H L 
313, who quotes Mib. Chap. I. Sec. 4, p. 31 (Stokes, H L B 3901 
id) I. L. R. 6 Bom. 225, 243. h 
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with such money as he could spare 
“Accordingly confirmed the decision of the Subordinate Judge 
that Dav&rdm's estate was to be regarded for purposes of 
inheritance as separate and self-acquired. The decision rests 
generally on the principles above set forth, and shows that 
acquired property does not rank as joint where there is not 
really an obligation of the acquirer to the family going 
beyond mere ordinary sustenance and rudimentary educa¬ 
tion, Whether there had been some aid from the family 
such as to limit Dayaram's right to a share double that of 
his brother however was a question not raised, it would 
seem, in the case. ( a) 

(a) For the presumptions which arise when amongst parceners 
separate acquisition is asserted by some and denied by others, 
sec the cases of Laxmanrav Sadasev v. Mniharrav, 2 Kn. 60; Dhurum- 
das Pandey v, Musst. Skama Soondri, 3 M. I. A. at p. 240; Gopeekrist 
Gosain v. Gang aper sad Go sain, G M. I. A. 53 ; NeeUistoDeb Bunnano v. 
Beerchundur Thakoor, 12 M. I. A. 540; Bodlising Doodhomia v. Ganesh 
Chundur Sen (Pr. Co.) 12 Beng. L. R. 11 7 \ Amritndth Chowdry v> 
Gowreenath Chowdry , 13 M. I. A. 542; Tamek Chunder Poddar v> 
Jodeshur Chundur Koondoo , 11 Beng. L. It. 193 : Bholanatk Mahta v. 
Ajoodha Per sad Sookul, 12 B. L. It. 336 ; Dinonaih Shaw v. Hurry no.rain 
Shaw, 12 B, L. R. 349; Gobind Chundur Mooherjee v. Boor gapers ad 
Baboo , 22 C. W. H. 248; Vishmi Vish/wanaih v. Ramchandra , Bom, H, 
C. P. J. 1883, p, 53. Tho principal cases are discussed by Scott, J, 
in Mooljee Lilia v. Goeuldas Valla . The learned judge is brought back 
as the result to the texts of Manu IX. 268, and the Mitakshar&, 
Chap, I. See. IV. para. 10, already referred to. 

Parceners claiming a share in property acquired by others must 
prove that the latter received aid from the paternal estate, according 
to Qahotty Filial v. Yella Filial , 1 M. 8. D. A. Dec. 148, and the 
burden has been similarly laid in several of the more recent cases 
above referred to. But the presumption in a united family is of 
continued unity of estate. See Musst . Chcctha v. Miheen Ball, 11 M. 
I. A. 369, though the presumption is one easily displaced by facts 
indicating a separate and substantially independent acquisition. In 
Musst. Bwmoo v. Kasheeram, L L. R. 3 Calc. 315, the Judicial Com¬ 
mittee would not allow it to prevail, though in some property there 
had been an hereditary joint estate. The circumstances of the 
family it was said rebutted the ordinary presumption. See now 
92 h 
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b. Property naturally indivisible .—Naturally indiviai-' 
ble property is that which cannot be distributed retaining its 
essential characteristics, (a) In the Hindu law there are 
enumerated common roads or ways, tanks, wells, pasture- 
ground, (b) hereditary offices (vriiti, vatan), religious and 
charitable dedications (yoga~kshema), as endowments and 
reservoirs for travellers, (c) clothes in use, books, tools, 
ornaments, vehicles, and furniture, (d) To these may 


Ind. Ev. Act, Secs. 4, i 14, and the observations of Phear, J., at 12 
Beng. L. R* 342 ss* 

(a) See Ellis in 2 Str. H. L. 329. 

(b) Steele, L. 0.223. Amongst the ancient Irish, the forests, bogs, 
and wastes remained undivided after a general partition. So in the 
German Markgenossenschaft, the mass of the land was held jointly, 
while his house and enclosure were held by the individual owner. 

(<*) ytrara. Tr. p. 249. The Dliarwar &astri (30th Juno 1848) says 
that a Bhafc’s vritfci and a Zamindar’s vatan are alike divisible 
according to Brihaspati, Q* 648 MSB. See Steele, 218; 228; v j.ram. 
Tr. p. 3, and above, p. 411. The books of genealogies of the period¬ 
ical pilgrims to places like Nasik are on a division of the family 
distributed amongst the members of the priestly families, who 
thenceforward have an exclusive interest in the families allotted bo 
them. Steele, L. C. 85. 

(d) 2 Str. m L. 370; Coleb. Big. Bk. V. T. 362, 474 Comm.;, 
Mib. Chap; I. Sec. 4, para. 19; May. Chap. IY. Sec. 7, para. 15, 
Stokes, H. L. B. 77 ; Mit. Chap. I. See. 4, paras. 17—20; ibid 388. 
In para. 20, " If they cannot be divided, the number being unequal,, 
they belong to the eldest brother, 0 means that the indivisible 
remainder goes to him. This is the interpretation of the Subodhini, 
and Is supported by the text of Manu, quoted by Yijnane^vara. 
Gold stacker (On the Deficiencies, &c.) thinks that Jones and Cole- 
brooke were wrong in their translation, and that in the case Of an 
unequal number of cattle, no partition at all could be made, but their 
construction is as grammatical as that of their learned critic, and 
more reasonable and convenient. Mib. Chap. I. Sec. 4, para- 19, v 

According to the borough-English custom the family duelling 
(called astro or hearth) was reserved to the youngest son. See Eli. 
Tenure of Kent, 173. Under the ordinary law to the eldest, Ghmv- 
Y1L3. 
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.dded indivisible rights arising from obligations con¬ 
tracted towards the common ancestor, or towards the 
family ; whilst in a state of union, (a) Vyasa includes 
the dwelling in indivisible property, {b) The Vyav. 
May. (c) explains this away in a very confused manner. 
The passages seein to point to the sacredness under 
the antique law of the house and its curtilage, (d) 


(a) See Colebrooke on Oblig. Art. 433; Pothier, Obi. Art. 294.; 
Mu&st. Ameeroo Nissa Bibee v. B. Otool Chunder et al , 7 0 . W. R. 314 
0. R.; Dewakur Josee et al v. Naroo Keshoo Goreh , Bom. Sel. 'Ca. 215- 

(b) Ooleb. Big. Bk. V. T. 354; so also SWkha and Likhita, T. 362. 

(e) Chap. VI. Sec. 7, p. 21; Stokes, IJ. L. B. 78. 

(< d ) The family estate, once regarded as inalienable, a quality extend¬ 
ing even to acquisitions by acceptance of religious gifts, (seo Viram. 
Tr. p*. 99, above p. 138*) next became disposable by the joint will of 
all interested. In LailhcbJiai v. Bai Amrit, I. L. R. 2 Bom. at p, 328, 
the progress from this stage through the allowance of religious gifts 
to freedom, of sale is traced by reference to the Hindi! authorities. 
■When the separate performance of the family sacrifices by brothers 
residing apart once became recognized as a right>and then as a duty, 
the close connexion between the sacra and the estate made a law of 
partition almost inevitable. Still the ancient habits and traditions 
made this a slow growth. Union under the eldest (Maim IX. 106) 
must long have remained the sa.cred type of the family, until the 
progress and increase of the other castes invited the Brahmans, the 
sole legislators of the codes, to dispersion, and to the encourage¬ 
ment of dispersion amongst their clients for the multiplication of 
religious functions. It seems from such Smribis as the one quoted, 
Mit. Chap. I. Sec. 1^ para. 30, that the partition of the immoveable 
patrimony, was regarded, when first allowed, rather as a distribution 
for use than a division of interests. To this may be ascribed some 
apparent contradictions-of precept. Thus, notwithstanding a parti¬ 
tion, the concurrence of all the co-sharers, though separated, was 
required for the gift or sale of any part of the ancestral lands, 
Steele, L. C. 239. To this may probably be traced the right of 
pre-emption amongst members of the same stock recognized by some 
local usages of the Hindfis. The right recognized amongst Hindus 
in Gujarath has been referred to- a Mahomedan origin, Gordhandds v. 
Prankor, 6 Bom. II. C. R. 263 A. C. J.,and in Bengal, B. L. 11. F. R, 
R. 143; but a Gujar&tk Sastri referred it to the prohibition against 
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the case of Mangcda Debi et al v. Dinanafh 


alienation of the family estate, MS. Q. 746, See Steele, L- 0- p. 211; 
and comp. Tupper, Panj. Oust. Law, Yol. HI. p. 147. 

Tha Mit&kshara, written after the sacred and perpetual unity of the 
patrimony had passed away, says that the concurrence of one 
separated kinsman in the sale of his land by another is required 
only to prevent future dispute, but this utilitarian reason for the 
continuance of the Aile was obviously not the source of it. The 
Smritia regard the patrimonial lands generally as indivisible. Thus 
Manns, (in Miti Chap. 1. Sec. 4, pi. 26, Stokes, H. L, B 890, Smrdi 
OhandriM, Chap. YII- para. 44), says that land and sacrificial 
gains are wholly impartible. Praj&pati (para. 46) is to the same effect. 
tses also Smriti OhandrikS, Chap. XII. para: 21). He says that the 
assent of every coparcener is requisite to the validity of any act, 
touching the immoveable property. Unanimity amongst the sharers 
was perhaps meant by Praj&pati to warrant partition and even 
alienation, as Y&jfmvalkya also (para. 49) says, “ No one can make 
a partition of the inheritance. It must be enjoyed merely, not 
aliened by gift or sale,” and yet he lays down rules for partitions. 
(Y4jh II 114, &o.) The text of Brihaspati quoted in Mit. Chap. I. 
Sec.' 1, para. 30 (Stokes, H. L B 376, and Smriti Chandrika, Chap. 
XV para. 8\ “ A. single person (even separated) never has power over 
immoveables,” though differently explained by the modern commen¬ 
tators, points back to the same primitive notion. The differences 
of custom which have spring from this may he seen in Steele, 

L. C. 238. 

The ancient rule of the Hindft Law which forbade sale but allowed 
mortgage of the inheritance, Mit. Chap. I. Sec. 1, para. 32, was the 
basis of the law of Elnara, whereby a mortgagee who had entered 
on default was compelled, after any lapse of time, to restore the 
property on. payment of the debt with interest and compensation for 
improvements.' See 5th Rep. 130. So too the occupier of vacant 
land desorted by its owner had to restore it on his return with or 
without compensation for his expenditure, see Bhaskamppd v. The 
Collector of North Kdnard, I. L. R. 8 Bom. 525 ss. A similar law, 
resting on the same ideas, is still operative in the Panjab, though 
there, as elsewhere, restrictions are creeping in, see Tapper, Panj. 
Cust. Law, Yol. III. p. 145*15,0; and the same, Vol. I. p. 93, 94 ; Vol. 
II. p 214, for the right asserted by village communities over the 
common land, and Yol. II. p. 8 ss. for the tribal origin of property 
in land and the derivative constitution of the family and individual 
ownership, contrary to Sit' H. Maine, Early Hist, of Inst. pp. <Y-82. 
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§ . ' ' « 

$ (a) Sir B. Peacock, C. refers to Katy&yana^ 


Amongst the Gar os all land is held in common by a Mahari or 

clan.,.It can be aliened only by common consent. Damant in 

Ind. Antq, Yol. yill. p. 205. In the Delhi territories, according to 
native custom, “ a sharer cannot dispose of his landed property by 
safe or gift nor introduce a stranger without the general acquies¬ 
cence of the pane or thola or other division to which* lie belongs,” 
his co-members of the community having also aright of pre-emption. 
Mr, Fortescue’s Kept, of 28th April 1820, HI, R. and J. Sel. 404. 
In Lahore sales of land are not recognized, while usufructuary 
mortgages are common, Panj. Cast. Law, Yol. If. p. 187. The 
consent of townsmen and neighbours {see Coleb. Dig. Bk: II. Chap.' 
IV. Sec, 2, T. i83), referred to in Mit. Chap. I. Sec. I, p. 31 (Stokes, 
II. L. B. 376), may have been required on account of the joint en¬ 
joyment of the common pasture land appendant to the holding, and 
of the close connection and community of interest of the several mem¬ 
bers of the ancient village. They were dependent on each other for 
many services aiid subject to taxation in common. It was natural 
then that the relatives lira! and then Co-villagers should have a pre¬ 
ferential right to vacant lands. See Proc. Beng. Soc. Sc. Assn. 
Yol. I. p. 31. The consent of the Mirasdars is .said by Ellis (Ma¬ 
dras Mirasi papers, pp. 206, 207) to be necessary for the admission 
of an outsider to ownership either of a share in the integral property 
in the village, or of a particular portion of the land. The form of 
such assent is retained in many modern grants, such as that under 
Tippoo’s Government, set forth at Yol. I. p. 73, of the Evidence in 
the KdnarA Land Case, which, it is said, is made “with" the Consent 
of the Dosais, Gavkaria, Bhfivas, and Poibhavas of the village.” 
{Sales were formerly attested in many cases by the whole village 
community, see Wilks, South of India, Yol. I. p. 132. See further 
Laveleye’s Primitive Property, p. 60; Stubbs, Const. Hist. Yol. I. 
pp. 95, 96; 5th Eep. on E. 1. Affairs (1812), Yol. II. p. 136, 826; and 
Mountst. El.phinstone’s Hist, of Ind. Yol. I. p. 126; Maine, Anc. 
Law, Chap. VIIL p. 263. 

The endeavour to preserve the land to the family to which it was 
originally allotted formed part of the polity of many of the Grecian 
States. The famous Agrarian law of the Jews had the same object in 
view, see Mil man, Hist, of the Jews, Bk. Y. Vol. I. p. 231. The Teu¬ 
tonic laws generally prohibited alike female succession, which might 
deprive the community of a defender, and the alienation of the patri¬ 
mony without the consent of all the sons, or as in Sweden of all 

{a) 4 B. L. R. 72 O, C/ J. 
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led in Coleb., Dig. Bk. II. Chap. TV,, T. 19, to show 
that an adopted son cannot, by selling the family house, 
deprive his adoptive mother of her right- to a residence in it. 
This was followed in Oauri v. Chandramani , (a) where the 
purchaser at an execution sale of the rights of a nephew was 
successfully resisted, as to one-half of the family dwelling, 
by the widow of the judgment-debtor's uncle. And recently 
it has been held that the widow of an. undivided Hiadft has 
a right to residence in the family dwelling-houso and can 
assert it against the purchaser of the house at a sale iu execu¬ 
tion of a decree against another member of the family, (b) 
As regards clothes, furniture, vehicles, ornaments, books, 
and tools, it must be understood that an equitable distribu¬ 
tion (e) of them or of the proceeds of their sale is sanctioned, 
when they are numerous and of value, or form the sole 
property of the family. As to ornaments it is said that 
those commonly worn by a woman during her husband's life 
are not subject to partition, after lhs death, by his coparce- 

members of the family except in case of extreme necessity. Captivity 
was such a case, and at a later time overwhelming debt. A right of 
retraction subsisted for a year. See Maine, Anc. Law, Chap, VI. p. 
198; Lox. Salica, Ti. 62, Sec. 6; Baring Gould, Germany, Past and 
Present, Vol. I. p. 74. In Sweden, as in India, the right of occupation 
of waste was at one time unrestricted except by the liability to taxa¬ 
tion, but this latter was in both countries expanded into a right or 
claim to superior ownership; see Geiger, Hist, of Sweden, Cliap. IV; 
Bhaskamppd v. The Collector of North Kdnard, 1. L. R. 3 Bom. 540, 
544 ss. In Norway an indefeasible right of redemption was always 
recognized; Elfc. Orig. p. 209. 

(a) I. L. II. 1 All. p. 262. 

{b) See Bk. I. Chap. I. Sec. 2, Q. 9; Talemand Singh v. EitJcmina, I. 
L. It. 3 All. 353; Parvati v. Kimnsing, Bom. H. C. P J. 1882, p, 183, 
See above, p. 252. According to the custom of London and other 
places under the English law, M while the house went to the 
youngest heir, the chief room was reserved as the widow’s chamber.” 
See Elfc, Tenure of Kent, 42. 

(c) May. 1. c., paras. 22 and 23; Stokes, H. L. B, 78-9; Mifc. Cliap, 
I. Sec. 4, paras. 17-19; ibid . 388. Otherwise they are retained by the 
possessors, allowance beingmade for their value ; Steele, L. G\ 60, 223, 
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,{a) they and are expressly excluded from partition in the 
husband's life by Vishnu, XVIL/p. 21, unless given in fraud 
of the coparceners. (b) Property subject to partition, but 
the existence of which was not known and which could not 
therefore be included in a general partition, is, on its disco¬ 
very, to be distributed, and in the same proportion as that 
actually divided, (c) 

§ 5c. Property legally impartible. —Property, not naturally 
indivisible, may be impartible on account of the political'con¬ 
dition of tfie owners or of a local or family law governing its 
devolution; ( d ) The succession to a principality is by the 
Hindi! Law usually confined to a single line of chieftains, (<s) 

(a) Viram. Traps!* 250 ; Infra, Bk. II. Introd. Sec. 7 A. 2. A 
widow’s ornaments are not partible amongst her husband’s copar¬ 
ceners, Steele, L. C. 36. See above, p. 810. 

(5) See above** pp. 186, 208, 810. (c) Steele, L. 0. 60, 223. 

id) See Ooleb. Dig. Bk. II. Chap. IV. T. 15 Comm.; Maine, Anc. L. " 
233. Under the Maroornakatayam law a partition requires tlio assent 
of all members of the family, M. S. D. A. B. for 1857, p. 120. Under 
the English Common Law cases arose of coparceners inheriting 
property, such as a fortress, acorody uncertain, ortcommon appendant 
which could not be divided. In such cases the eldest took the 
impartible property and made an equivalent contribution in money 
to the others. So too when the youngest coparcener took the whole 
of the impartible property under the law of borough-English. See 
Bract. II. 76 ; Co. Litt. 165 a ; Elt. Tenure of Kent, 172. 

(e) Steele, L. C. 60, 62, 229; 1 Macn. H. L. 7; 2 Str. H. L. 328. 
The custom arose, or maintained itself amidst a general change, partly 
from the sacred character ascribed to the eponymous founder of a 
line of chieftains Eind his descendants retaining power or nearly 
connected with those who held it; partly, too, under the pressure of 
necessities such as those which gave rise to a similar rule in the 
Feudal system. Before this had become developed we find, the sons 
of Clovis dividing the empire.(Coulanges, Hist. Inst. p. 427) under the 
Salic law ^Hessels and Kern, 379 s b.) like a private estate. In 
England, before the Norman conquest, the succession to the throne, 
though confined to a single family, was determined, as to the 
individual, by election, a. method which, unless the electors as well 
as the person chosen belong'$o the princely family, is not consonant 
to HindH ideas of chieftainship. Feudal tenure required a defined 
and single successor^ the But in. Germany, where allodial 
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preference of individual members of the reigning family 
may be governed by a simple rule of primogeniture (a) and 
exclusion of females; it may admit of collateral representa¬ 
tives coming in under particular circumstances; or a power 
of selection of the lieir apparent from a larger or a smaller 
class t may be exercised by the chief in possession or after 
his death by a group of chiefs, (b) Such rules recognized 
as controlling the succession in a State are hardly to be 
classed with those of the ordinary municipal law. They can 
but seldom come under the cognizance of the ordinary Civil 

patrimony was often held along with the fief, the former was distri¬ 
butable as under the Hindu law, though the latter was impartible, 
at least from the 14th century downwards. The rule of primoge* 
nifcure established as to their fiefs amongst the electors by the 
Golden Bull of Charles IV. was imitated generally by the princely 
houses as a family law, while partition was still the general law. 
See Freeman, Hist, of Norman Conquest, Vol. I. 107 ; Maine, Early 
Hist, of Inst. 199 ss; Baring Gould, Germany, VoL I. 78, 79; Rmvut 
Urjun Singh v. Raumi Glmnsiam Singh , 5 M. I. A. 1(39; Ckowdhry 
Chinjamon Singh v. Mmst. Nowlukho Koonwari r L. R. 2 I. A. 263. 

(a) Notwithstanding the almost universal acceptance of the law of 
equal divisible ownership of the patrimony by several sons and their 
descendants, the traces of the older system of a theoretical permanence 
of union under a single head are still perceptible. See Steele, L. C. 
62, 205, 215, 228, 229, 230, 375, 409,417. The " vaililki” or eldership 
of a family of vatandars (hereditary functionaries) is still often 
contested with great acrimony, and that too when the rights or privi¬ 
leges annexed to the position are, according to an English estimate, 
of bub the most trivial value, or of no value at all. The question 
between the grandson by a deceased elder son and a surviving young¬ 
er son, and between the representatives of the eldest branch and of’ 
the branch nearest to the last holder gave rise in England and in 
Germany to contests like those which have arisen in India, see above 
p. 69, note (6), and Comp. Beeves, Hist, of Eng. Law, Chap. III. The 
Wars of the Boses sprang from an analogous dispute. In Germany 
the determination of the competing rights of the elder and-the 
younger branch passed the skill of the lawyers and was committed 
to a single combat of champions. See Glaiiv. by Bearnes, p. 158 ; 
Meyer, Inst. Jadiciaires, Vol. I, p. 344 ; Labonl. op. cit. 420. 

( b) As to the tribal limitations and the customs of succession in 
B&jputana, see Sir A. C. Lyall’s Asiatic Studies, p. 200 ss. 





C.J PROPERTY LEGALLY IMPARTIBLE. 

(a) the sanction requisite to enforce the decxsiot 
disputed succession, an appanage, or a maintenance, 
being in general an act of State. The analogy only of the 
ordinary law is usually followed, because this, forming a 
part of the popular consciousness, lias moulded the natural 
expectations and the standard of propriety existing in the 
princely family and those connected with it. The custom of 
the family has equal or even greater influence, and its 
enforcement by the paramount power ( b ) rests ultimately orx 
the same considerations as those which give weight to the 
ordinary Hindu law, the desire to satisfy the general sense 
of right. ( c) The usage does not affect newly-purchased 
zamindaries'. (d) , 

The primogeniture of the ancient Hindfls was much more 
a headship than an ownership excluding the other members or 
branches of the family. (e) The head was an administrator 
for all, and a master of all/ because the refinements of more 

(«) See Itajkumar Nobodip Chmdro Deb Bivrrrmn v. Rajah Bir 
Chnndra Manikya et al, 25 C. W. R. 4(4, 12 M. I. A. 523 (the 
Tipperah case). 

(?>) Mooioor BngadacJiellasamy Manigar v. Toombayasamy Manigar t 
M. S. A, Dec. 1849, p. 27; Steele, L. 0. 229. The character of the ‘ 
grant determined the rights as to inheritance and partition of’ an 
inam or jaghir. See Steele, L. C. 207; above pp. 157, 173. 

(c) See Neel/cisto Dob v, Beer Chunder Thahogr et al , 12 M. I. A. 
523; Maharaj Kuumr Busdev Singh v. M. Roodur Singh , 7 0. S. D. A. 
R. 228; Caleb. Dig. Bk. II. Chap. IT. Sec. 1, T. 15 Comm. In 
Germany the property of the nobility “of the nature of a r&j” is 
subject to various special rules of descent, having for their object the 
preservation of each estate as a s upport for the title. Besides prime- 
geiiibure there are the rules of Majority, of Seniority, and of Secundo- 
and Tertio-goniture. For an explanation of these terms, the last of 
which implies the enjoyment of an appanage for life by a junior 
member of a family, according to a rule common in India, see 
•Baring Gould, Germany, 1.81. Rules analogous to those of Majority 
and Seniority are to be found in operation in' many States and 
Chieftainships. 

{d) Jagunnadltarow v. Kondarow , Mad. S. D. A. Dec. for 1849, 
p. 112 ; 3 Mori. Dig. 188. 

(*) Above, pp. 69 ss.; Steele, L. C. 178, 228. 
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times had not been invented. At this stage of aoc 
development the idea of purely individual proprietorship 
was but growing up through the separate possession of 
moveables. ( a) When the breaking up of families had been 
received into the legal system the former supremacy of the 
senior was recognized, by the allowance to him of a greater 
portion or of some special parts of the estate, perhaps as an 
inducement to consent to a partition, ( b ) but probably also 
on account of the duty specially devolving on him of main¬ 
taining the sacra. ( c ) Precedence in public religious 
ceremonies, though sometimes burdensome, is still much 
prized by HindH gentlemen, and has kept the minds of the 
people familiar with the idea of supremacy in families and 
individuals ( d ) notwithstanding the difficulty of reconciling 
the latter with the doctrine of equal Rights acquired by birth. 
For ordinary public functions and the emoluments attending 
them, the generally received principle is that of a rotation 
of enjoyment amongst those entitled, (e) and this affords a 
means of transition, through cases where there must be some 
precedence, to an hereditary and singular succession to more 
exalted stations. (/) Both sets * of * ideas are at work in 
regulating the customary inheritance of the so-called 
“ r&j-es” of the present day, while the younger members of 
the territorial families claim appanages as of right in virtue 
of kinship. ( g) But in each sub-branch a general secular 
precedence is conceded to the senior representative accord¬ 
ing with his pre-eminence in nearness to the ancestor and in 
ceremonial observances, (h) 

With such cases as we are considering may be classed for 
some purposes the one relating to the confiscated estates of 


(a) See St. L/C..58, 179. Comp. Morgan, Anc. Soo. pp. 6, 528, 535. 

( b ) See Sir H. Maine, Early Hist, of Inst. p. 191 ss. 

(c) See Steele, L. C. loe. cit. 208, 218, 225. 

(c2) See Steele, L. C. 4X7. 

(e) Steele, L. C. 205, 218, 229. 

(/) See Coleb. Big. loc. cit.; Steele, L. C. pp 60, 63. 

‘(g) Coleb. Dig. loc . cit. ad Jin.] above, p. 264. 

(h) See Steele, L. C. 217, 218, 221, 229, 413, 417. 




*fte King of Delhi, of Raja Scdig Ram and others v. 
lie Secretary of State for India (&) where it was said: 
“ The territories were assigned to him for the support of his 
royal dignity, and the due maintenance of himself and family 
in their position. If he had died, or abdicated, his successor 
would have taken the property in the same way, free from 
all charges. It was a tenure (so far as it was a tenure at 
all), durante regno, and on his deposition his estate and 
interest ceased, and all charges and incumbrances created 
by him out of that estate fell with the estate itself/' In the 
same case a letter of the • Government of India is quoted 
with seeming approval: “The general rule is that rent-free 
estates, secured by grants from Government, are not liable 
for the debts of deceased grantees. The exception is in the 
case of such estates which have been confiscated* and this 
exception is based on the consideration that ‘ the interests 
of justice* require the protection of creditors from the 
effects of a political catastrophe which they could not have 
foreseen/* (b) 

The rule and the exception above stated imply however 
that there may be what is called a Raj, or an estate held 
after the manner of a Rdj } when there is no special political 
status at all. (c) In such cases the inheritance to the zamin- 
d&ri or other estate resembles in general the succession to a 
true principality. The question is then usually one of a family 
custom and usage ;*' ( d ) and the rules of primogeniture and 

(a) L. R. Supp'L I. A. 119, 128. The raj, in that ease, was not of 
course subject to the Hindil law, but the principles relied on are 
equally applicable to the estate of a Hindi! raja. 

( b ) lb, 129, and infra* Bk. II. Chap."III. Sec. 4, Q. 3 a. Steele, L. 
C. 227, 237, 269. 

0) 2 Str. H. L. 329 ; Caleb. Dig. Bk. II. Chap. IV. T. 15 ( n. 
See per Judicial Committee in Chowdlmj Chmiaman Singh v. 
lukho Koonwar, 24 0. W. R. at p. 256, S. C., L. R. 2 I. A. 209. 

(/) Introd. to Bk. I. above, p. 156; Soorendronath Boy v. ItLmsi* 
Seeramonee Burmoneah , 12 M. I. A. at p. 91; Neelkisto Deb Bur mono 
■ v . Beerchund&r Tfiakoor , ib. 523; Raja Udayci Adilya Deb v. Jadnb Lai 
Adilya Deb, h. R. 8 I. A. 248; Bhau Nanciji v. Sundrabai, 11 R. XL 
C. R. 249. 
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Exclusion of females in favor of male collaterals may 
prevail under a “Kulachar” or family custom, as to an estate 
that is not a €i r&j” even in the popular sense, (a) The im- 
partibility of the estate in such a case is not enough to 
make the succession to it similar to that of a separate 
estate, (b) Property may be joint though impartible, (c) 
u Though property be impartible, yet the nearest male 
member of the joint family inherits in preference to the 
daughters of the last holder, as admitted in the Shivagunga 
case, ( d ) though without effect there, as the estate was a 
separate acquisition.^ (e) The family estate may comprise 
partible as well as impartible property, each following its 
own line of descent, (/) and in such a case a partition may 
be made with reference to the latter, so that it becomes, as 
regards the other parceners, a separate estate in the hands of 
the senior co-sharer to whom it is allotted, (g) This deci¬ 
sion may bo referred either to a resignation by the other 
members of their rights for a consideration in the form of 
their several shares, or to an abandonment by mutual agree- 


(а) Baboo Gunesh Dntt v. M. Mpheshur Singh et al, 6 M. I. A. 164 ; 
Bhdu Ndndji Vtpdt v. Sundrdbdi , 11 Bom/ H. 0. R 249, 269; B. Beer 
Ported Saliee v. M, Rajender Pertab Sahee , 12 M. I. A. 1; Chowdry 
Chmtaman Singh v. Mnsst. Nowluhho Konimri , L. R. 2 I. A. 263; 
The Court of Wards v. li. CoomarDeo Nmdun Singh et al, 16 C. W. 
R. 142 C. R 

(б) S. R . Y, Venkctyamah y. S. It, Y. Boochia Ycnkondora , 13 M. I. 
A. at p. 339. 

(c) As said by the Privy Council in Tekael Doorq a Per shad Singh v, 
TeJcaetnee Doorga Kooere , L. R. 51. A. at p. 152, 169. See Periasami 
v. Periasami, ib . p. 61. 

(d) Katama Natchiar v. The Rajah of Shivagimga, 9 M. I. A. 539. 

( e ) Sheo Soondary v. Pirthee Singh, L. R. 4 I. A. 147. 

(/) Bauhti TTrjunsing etal v. Raimi Ghunsiam Singh , 5M. I. A. 

169. 

(g) Tekaet Doorga Pershad Singh v. Takaelnee Doorga Kooere et al 
20 C W. R. 155, S. C M L. R. 5 I. A. at p. 152. 




.*/ 

iimtmti of the special custom of descent; (a) and to a parti uon 
accompanying it, which thenceforward makes the rights of 
tho sharers inter se those of owners of separate property, ( b ) 
The intention however must be distinctly expressed in order 
to free the impartible estate from the established custom (c). 

In Bodhrav Hanmant v. Narsinga Ttav } (d) the Privy 
Council held that an important inam was subject to the 
ordinary rules of partition. Where indeed the grant was 

(a) u The custom is capable of attaching and of boing destroyed.” 
Privy Council in Soorendronaih Roy v. Miwrt. Heeramonee , 12 M, 
I. A. 91. See also Gopal Das v. Nnroiam Singh, 7 0 S. D. A. R. 195 ; 
Rajhi slim v. Ram joy, I. L. It. 1 Calc. 186; above, p. 156-7. 

{b) In Raja Bishnalh Singh v. Ramchurn Mnjmoadar, B. S. D. A. 
K. for 1850, p. 20, it was held that an eldest brother could give, his 
younger brothers equal rights as against himself by an acknow¬ 
ledgment, but that this did nob exclude o, question as to the 
validity of an adoption by one of the juniors according to the family 
law. 

(e) See the case of Chmtdmun v. Nowlnhho , cited below, I. L. R. 1 
Calc, at pp. 161,162. 

(d) 6 M. I. A. 426. In Girdharee Singh v. Koolaliul Singh, 

2 M. I. A. at p. 35, a claim to a raj as impartible was held refuted 
by evidence of “ a course of possession and enjoyment’’ opposed to 
its impartiality. An impartible raj is not necessarily inalienable, 
see above, p. 159, but this cannot of course be meant to imply that 
generally such an estate is alienable. Its alienable quality would 
be made use of to effect partition contrary to the law, or still more 
completely to destroy the interests meant to be guarded by 
irapartibilifcy. See above p. 173, and Bk. L Chap. II. Sec. 13, Q. 10, 
p. 462. A vrifcbi or income receivable for religious services is partible 
property, and may be even mortgaged and sold in execution of a 
decree. It was held that the mortgagor’s right having been decreed 
to bo sold the question of its liability to this process could not 
be raised in execution, Sctdashiv Lakshman Lalit v. Jayantibai, Bom. 
H. 0. P. J. F, 1883, p. 27, referring to Bechardas v. Gohha , Bom. H. 
C. P. J. 1882, p. 379, and Prannatk Panrey v. Sri Mangnla Bebia, 5 
0. W. R, 176 C. B. Comp. Ukoor Doss's cas q> supra, p. 185, note (5), 
For the mode of distribution, see Steele, p. 85. That religious grants 
are generally inalienable, Steele, L. C. 206, 207, 237, 441, and 
above, p. 201. A devasthan never reverts to the Government, ih, 235. 





PARTITION—INTRODUCTION. 


[bk. ii, 


inally made to support an office, (a) Mr. Ellis said that 
it is not to be so distributed as to defeat that purpose. 
« Does not the law,” he says, “ that regards the grant of a 
corrody apply to these and similar perquisites ? and has not 
the grantor, or he who pays, a right to see that they are 

appropriated according to the original intention?. I 

have no doubt but it applies, and that similar official per¬ 
quisites, though certainly heritable, are not divisible, nor 
ought they to descend by primogeniture. The most capable 
.should be selected.[and] enjoy the whole perqui¬ 
sites.” (6) This principle is recognized by the Privy Council 
in Ardreshappa bin Gadgiappa v. Guneshidappa (c) so far as 
the emoluments may be annexed by any law to the office, (d) 
A saranjam is usually impartible. It is attended with an 
obligation to maintain the younger members of the family. 
A pensiou substituted for it has the same legal character, (e) 
In many cases, temple allowances are hereditary and 
divisible, (/) though sometimes subject to special rules of 
descent, (g) or divisible in enjoyment subject to the charge 
for management which is indivisible, (h) Ancestral pro¬ 
perty made subject to a trust for an idol was pronounced 
partible subject to the trust. (i) On the other hand, a 
vatan property, found to be impartible, according to tho 
family custom, was held not to have become partible by the 
cessation of the official functions with which it had formerly 


(a) Soe above, Introd. to Bk. I. p- 180, 184. 

(b) 2 Str. H. L. 364. 

(c) L. R. 7 I. A. 162. 

(d) lb- 167. 


(e) Ramchandar v. Sakharam, I. L. R. 2 Bom. 346; above, 
pp. 180, 264. 


(/) 2 Str. II. L. 368. 

(g) Bhdu Ndndji v. Sundrdbdi, 11 Bom. H. G. R. 240. 

(h) 1 Str. H. L. 210. 

(i) Ham Goomar Pal v. Jogendranath Pal, I, L. R. 4 Calc. 56. 
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connected, (a) What determines the rights in parti¬ 
tion as by descent in each case is the family custom, where, 
according to that custom as clearly proved, a divergence 
from the ordinary law has become established. ( h) Such a 
family custom allotting certain portions of a Zamindari to 
the junior members does not render savings and accumula¬ 
tions made by those members joint property, (c) 

A family cannot make a custom for itself in opposition to 
the general law of the country, according to Baswantrav v. 
Maniappa. (d) But where the family is found to have 
been governed as to its property by a custom which has been 
submitted to as compulsory, that custom is itself law, (e) 
though it is extremely difficult to establish such a custom.(/) 
It is more readily admitted where the custom is found to 
extend to a considerable class of the community. Thus in 
Shidoji Rav v. NaiJcoji Rav, (g) the Court says, "we find 
a general usage amongst a large and important class of the 
community of dispensing with actual partition and providing 
for the maintenance of the family by special arrangements 
varying in ditferent families, the general character of which, * (*) 


(a) Savitriam et al v. Anandrcw, R. A. No. 24 of 1874, Bom. H. C. 
P. J. F. for 1875, p. 132. See Timangavda y. Rant/anc/avda, Bom H 
C. P. J. 1878, p. 240. 

(*) R document containing a statement of a family custom was 
construed extensively so as to include the whole class indicated by 
specification of particular instances of the nearest male collaterals as 
heirs to a Zamindar who should die childless, Chowdry Chintamun 
Singh v. Musst. Nowlukho Konivari, L. R. 2 I. A. 263. 

(c) 0. Hwreehur Pershad Doss v. Gocoolanmnd Doss, 17 C. W. R. 129. 

(d) 1 Bom. H. C. R. Appx. xlii. 

(e) Sorendronaih Roy v. Musst. Heeramonee, 12 M. I. A. 91. Comp. 
Abraham v. Abraham, 9 ]\1. I. A. 195, and Timangavda v. Jtangangavda, 
Bom. H. 0. P. J. 1878, p. 240; Mathura Naikiti v. Bsu Naikin, 
I. L. R. 4 Bom. at pp. 562, 573. 

(/) I char am v. Ganpatram, S. A. No. 294 of 1871, Bom. H. C. P. J. 
F. for 1873, p. 169. 

(?) 10 Bom. H. C. JR. 228. 







PA UT1TI0N—INT.ROD UCTIQN. 


£ver, is the vesting of the family property principally m 
the representative of the elder branch, subject to the support 
of the other members/* * (a) and as to such a custom, that it 
e< is one which, if clearly proved, should be allowed to dis¬ 
place the plaintiff's right to partition under the general 
law." The District Judge finding the custom proved for 
the particular family was to determine what provision by 
way of maintenance was to be made for the plaintiff, who 
had sued for a partition, {h) 


(a) See Bk. I. Infcrod. above, pp. 263, 264. 

(b) Comp. Laboulaye, op* cit . 368. In cases of the kind here con¬ 
sidered the law of descent is determined by the personal status of 
those concerned. The special rule does not adhere to the land itself 
independently of the hands in which it is hold. Under the English 
law a special quality as to descent is deemed inherent in some lands, 
or, rather the proprietary relation to them. Thus a manor given 
first in frankalmoigne and afterwards by knight service was held to 
be still gavelkind. See Elt. Tenure of Kent, 263, 377. Bub this notion, 
though sometimes referred to in the Courts, is strange to the Hindu 
Law. (See Periasdmi v. Periasdmi , L R. 5 I. A. at p, 75, and the 
instances at fSTort. L. C. 278, and comp. Colei). Dig. Bk. II. Chap. IAL 
Sec. 1, T. 15, Comm.) A Zamihdari or Vatan once effectively aliened or 
even divided is freed from any special rule of descent. It is nob im* 

*partibUis ratione terrae, as gavelkind established by custom before the 
Conquest made land in Kent , partibilis ratione terrae. See Bract. 
374a. In such instances as the Hunsapore case (12 M. I. A. 1) and 
the Shivagunga case, the fact that an estate was assigned to a branch 
of a family not entitled in the regular course of law was said not to 
change its previous impartible character ( Mutta Vuduganadha 
Tevar v. PorasingJut Tevar, L, It. 81. A. at p. 116), but in both cases the 
new grantees from Government were of the proprietary family and 
subject to its custom as to any estate to which that custom extended. 
Such cases as these are to be distinguished from thoso like Raja 
Nilmoney Singh v. Bukram Singh (L. It. 9 I. A. 104), in which 
lands are held as a remuneration for service for the maintenance of 
which they have been conferred, or a grant has been taken at a reduced 
land-tax in consideration of service to be rendered. These may be. 
impartible on account of their attendant condition of service, either 
wholly, or without the approval of the Government. They may be 
inalienable either absolutely, or in a qualified way allowing an fdiena • 
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'regards hereditary offices a,nd their emoluments in 
lombay Presidency, (a) these are now regulated by positive 
enactments of the Legislature. See .Bombay Act III. of 
1874, by which a prohibition is imposed on Vatan .pro¬ 
perty's leaving the family of the office-holders, and provi¬ 
sions are made for placing it under the control of the 
Collector. Subject to this, however, the right of the eldest 
member of a Patil family to officiate, as it is the usage of a 
large number of families, is regarded as “ usage of the 
Country," which by Sec. 26 of Reg. 4 of 1827 our Courts are 
bound to recognize and enforce, (b) In the case of Bhag- 
d&ri and Narvadari holdings in Gujarlth the Legislature 
has provided against subdivision or separation of the house 
from the holding, (c) but without any rule as to inheritance 
or partition. These are left to the Hindil law and custom. (d) 


tion of part or for a life, or subject to particular fiscal conditions, or 
as to the persons of the alienees. These conditions and qualifications 
may be found in the case of vatan s in Bombay. A jaghir or saranjam 
is usually impartible, and the succession is according to primogeni¬ 
ture j Rdmokandra Mcmtri v. Venhatrav Mantri> I. L. R. 6 Bora. 598; 
above, pp. 173,179. 

(<x) See above, Bk. I. Introd. p. 173. 

(6) Sanganhmapct v. Scmgcvpa,, Born.H. 0.. P. • J. 1879, p. 257 Comp. 
infra , Bk. II. Chap. III. Sec. 4, Q. 3; and Bk. II. Chap. 11. Sec. 1, 

<i 5. 

(c) See Bom. Act Y. of 1862. 

(d) See Bhai Shanker v. The Collector of Kaira, I. L. R 5 Bom. 77; 
PrdnjivaM Day dram y. Bdi Revd t ib . 482. 

The customary law of the castes preserves many restrictions on 
the disposal of the patrimonial lands. See Steele, L. C. pp. 429, 
432, Even after a partition in many castes the interest of the re¬ 
latives is thought to prevent an alienation or incumbrance with¬ 
out their assent signified by attestation, ib. In many the succes¬ 
sion of a daughter is not admitted in competition with separated 
brothers and uncles, ib. 424 ss.; as some of the Madras customs 
(exclude even the widow, 2 Str. H. L. 163 
94 n 
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IV.— Liabilities on Inheritance, 

§ 6, The liabilities or charges on the common property, 
distributable on division, include the following: — 

a. Debts, (a) for which the coparceners at large are liable, 
must, in general, have been incurred before parti¬ 
tion, by a father or other managing member of the 
family, for the common benefit. ( b) 

(a) Compound interest may be stipulated for and recovered under 
the Hindi! law, Ramchandra and others v. Lulsha, Bom. H. C. P. J. 
1883, p. 45; Coleb. Dig. Bk. 1. T. 49 Comm.; Steele, L. C. 72. The 
rules of the Hindfi law on this subject are much more reasonable 
than those of the Roman law, which in some measure still prevail in 
the English law. The maxim am of interest recoverable on an ordinary 
loan is a sum equal to the principal; on loans of grain and other 
articles different limits are prescribed. See Steele, L. C. pp. 266 
is. When interest has accumulated to the amount of the principal, 
it is to be turned into principal by a new account, or by a fresh 
transaction, but to this there is no objection; Steele, L. G, 265 ; Vyar. 
May. Chap. V. Bee. I.; Coleb. Dig. Bk. I. T. 59, 255 ss. As to the 
assignment of obligations, ib. T. 49, and Bk. II. Chap. IV. T. 27. 
As to dealing with mortgaged property, Bk. 1. T. 117; Bk. II. Chap. 

IV. T. 28; Vivada Chint. Trans, pp. 73, 76, 316. See now the 
Indian Contr. Act, IX. of 1872. 

(b) May. Chap. IV. Sec. 6, paras. 1, 2; Stokes H. L. B. 72; Chap. 

V. Sec. 4, para, 20 ; ibid. 124. The debt- of a father is a charge 
generally, as far as his sons are concerned, though not incurred for 
the common benefit. N&rada, Ft. I. Chap. III. paras. 5, 6. See Suroj 
Bunsee Koer v. Shea Prasad Sing, L. B. 61. A. 88; and Laljee Sahoy v, 
Fakeerchand, I. L. B. 6 Calc. 135; Narayanrav v. Balkrishna, Bom. 
H. C, P. J. 1831, p. 293 ; Muttayan Chetti v. Sivagiri Zamindar, I. L. 
K. 3 Mad. at p. 381; Steele, L. C. 266; and above, pp. 164 ss. 637 ss. 
But the estate is not so hypothecated, without a special lien, for 
the father’s debt, as to prevent the son or other heir disposing of it 
and giving a good title for valuable consideration, Jamiyatrdni v. 
Parbhud'M, 9 Bond. H. C. B. p. 116 ; 3heshigiri Shanbhog v. Gwngoli 
Abboo Saiba , S. A. No. 88 of 1873, Bom. H. C. P. J. F. for 1873, p. 31. 
In Bheknarain Singh et al v. Jannk Singh , I. L. B. 2 Calc. 438, 443* 
"White, J., says:—‘“The liability of a son for the .debts of his 
deceased father under HindA Law appears to me to bo a distinct 
question from the right of a father in his life-timo to charge the 
interest of the infant sons in the joint ancestral immoveable ©stab© 
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rovision “must be made for relations of the coparce- 
entitled to a portion or maintenance* 

A. Debts. (a )—The Hindu Law lays down broadly that sons 
and grandsons shall discharge the obligations of their ances¬ 
tors; (&) except where they have been contracted for immoral 


with the payment of a debt.There seems to be no essential 

difference between the position of the father when dealing with those 
interests during the minority of his sons, and the position of a mother 
when dealing as guardian and manager of her infant son’s estate/* 
See Narayan Acharya v. Narso Krishna et al, I, L. R. 1 Bom. 262, 
and the cases there referred bo; the texts referred to above, p. 644, 
and pp. 80,161. The funeral expenses of a deceased Hindi! are a 
charge on the family property, Sadasliiv Bhasker v. Dhakubai , I. L. 
R, 5 Bom. 451. A widow’s subsistence is sometimes deemed by the 
$&stris a charge preferable to any other debt, as in the case at 2 Str. 
H. L. 280, but this opinion is not followed; see above, pp. 99, 102, 
259. The widow’s dower is preferred to the claim of the usurer by 
the 11th Art. of Magna Cha'rta, see Stubbs, Boots. &c. p. 290. 

(a) A father’s promises are looked on as binding unless the per¬ 
formance of them would prevent the fulfilment of some still more 
sacred duty. His dying directions as to charities within reasonable 
limits must be obeyed. These rank as testamentary dispositions. See 
Steele, L. 0. pp. 404, 42?). But the Courts will not enforce either 
of these obligations except subject to the conditions of the Statute 
law where that is in force. See above, pp. 206, 207, 224; Steele, 
L. C. 178, 233,238. 

(5) Vishnu, Tr. p. 45; May. Chap. V. Sec. 4, para. 12; Stokes, H. 
Jj. B. 122; Umrootram Byragee v. Narayandas Buseekdas, 2 Borr. 222; 
Bant Narain Lalv. Bhawani Prasad, I. L. R. 3 All. 444, 445; Laljee 
8ahoy v. Fakeerchand , I. L. R. 6 Calc. 135 ; {Mitdk shard Law), 1 Str. 
H. L. 167; 2 ibid. 274, 277, 477; Coleb. on Obligations, Chap. II* 
51; Smriti Chandrika, Chap. II. Sec. 2, paras. 20, 24; Coleb. Dig. 
Bk. I. T. 167; Steele, L. C. 265, 266, 409. 

It is assumed here that the father’s f< kriy& ” or funeral ceremonies 
have, been performed or provided for. For these all the sons are 
liable, though their rights are not conditional, Steele, L. C. pp. 226, 
414 ss ; and they should act together, see above, pp. 603, 604 ; Steele, 
L. C. 404, 413. The obligation of providing for the father’s debts is 
limited by the qualification “ at least for those incurred in necessary 
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■ses, (a) and tins duty is not altered by a partitft 
amongst the sons. In the case of TJnnoda Soonduree Dassee 
V. Oodhubnath Boy, (b) three brothers had separated while 
a decree against their father remained unsatisfied. In execu¬ 
tion the shares of two of the brothers were sold. It was 
held that the excess, beyond two-thirds of the amount of the 
decree, could be recovered by the two brothers from the 
share of the third, even, though this had passed to a stranger, 
by a sale made before the execution was levied, (c) It may 
be doubted perhaps whether this decision and that referred 
to in note (d) at p. 628 are reconcilable in principle, (d) In 
the Bombay Presidency, the liability has been limited by 
Bombay Act VII. of 1866, under which an heir is respon- 


expenses of the family, ” Steele, L. 0. p. 57, 217 ; but this has been 
enlarged by the Courts. See above, pp. 80,160, 207, 208, 625, (>3l, 639. 

* If valid incumbrances have been created by the father as the ma¬ 
nager, these will of course form a deduction from the estate to be 
distributed. See above pp. 609, 635, 637 ss. In the case of mortgages, 
which are usually accompanied by possession, the mortgaged portion 
is frequently preserved for future partition. Otherwise it is allotted 
at a valuation of the equity of redemption to the share of one of the 
parceners. See above, Sec. 4 e ; comp. Steele, L. C, p. 218. The 
rio-ht of the managing member to mortgage and even to sell the 
estate of the family to relieve its difficulties is widely admitted by 
the customary law. See Steele, L. C. p. 398. Hence the presump., 
tiou in favour of his transactions. In. Ev. Act, I. of 1872, Secs. 
114, 115. 

(а) May. 1. c. para. 15; Stokes, H. L. B. 122. “The pious obliga¬ 
tion of a son to pay his father’s debts is confined to debts contracted 
for moral purposes. ” Jettyapa v. Laximaya , Bom. H. 0. P. J, 1883, 
p. 87. See above, pp. 634, 635, 641, 643. 

(б) 11C.W. R. 125 a R. 

(c) See Coleb. Dig. Bk. I. T. 182. 

(d) The law as to a single coparcener’s alienation, and a creditor’s 
sale in execution, are discussed above, pp. 631 ss. See JDeendyal Lall v. 
Jug deep Naraln Singh , L. R. 4 I. A. 217; Suraj Bund Koer v. Shea 
Prasad Singh, L. R. 61. A. 88, 101; Lakdiman Dada JTaik v. Bam - 
Chandra Dada Naik , L. li. 7 L A. 18], 195 j Bdbdji Sakhoji v. lldmdiei 
et al , 2 Bom. H. C. R. 23. The decisions have been influenced by 
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only to the extent of the assets received by him ; (a) 
End his property cannot perhaps be aliened or encumbered 
by tile father, except for good reasons into which the encum¬ 
brancer is bound to inquire. (1) The tendency of the 
decisions however has been to extend the father’s power 
of disposal and incumbrance as against bis sons, (c) 

In the case of a united family consisting only of brothers 
or collaterals, it has been laid down, that the presumption 
usually arises of a debt incurred by a managing member being 
for the benefit of the family, (d) but that in the case of a minor 
coparcener's interests being affected, the creditor, seeking to 
enforce the liability, must prove that it was hond fide incurred 
by the manager, or at least that there were good grounds 
for supposing it to have so been incurred, (e) Under the 
Bombay Act, above quoted. Sec. 5, the liability of a co¬ 
parcener, as to debts contracted before he was 21 years of 
age, is limited to the amount of the portion of the common 
property received by him. Even when the other coparceners 
are adults, charges incurred by the manager are binding, 

suspected collusion, which, however, is not to be taken as having 
been a ground of decision in GirdharilaVs case, as said by the Judicial 
Committee in Muttaijan Chettiars case, L. R. 9 I. A. 128 ; Balmo - 
kund et al v. Jhoona Ball, N. W. P. S. D. A. R. for 1857, page 14; 
Musst. Kootdeep Kooer et al v. j Runjeet Singh et al , 24 C. W. R. 231; 
Shea Pershcul Singh et al v. Musst. Soorjbunsee Kooer , ibid. 281; Burtoo 
Singh v. Bam Pw tries sur Singh et al, ibid. 364. 

(a) See above, pp. 80, 165. 

{b) See Narain Singh v. Per him Singh et al s 11 Beng. L. R. 897, S. 
C-, 20 C. W. R. 192; Modhoo Dyat Singh v. Goolbar Singh et al, 9 
ibid. 511 C. R. ; Brojo Kishore Gujendar v. Huree Kishen Doss et al, 
10 ibid. 58 C. R., as compared with Kanto Ball et al v. Girdhari Ball 
et.al , 9 0. W. R. 471 C. B.* reversed in P. C., L. R. 1 LA. 321; 
£lari v. Lakshman, I- L. R. 5 Bom. 614, 618. 

(c) See above, pp. 81, 167 ss, 207, 645. 

(d) See Babaji v. Knshiaji, I. L. R. 2 Bom. 

Kirparam, Bom. H. C.P. J. 1879, p. 263. 

(e) See above, pp. 609, 620, 634, 637. Bub in Chamaili Kuar v. 
liam Prasad , I. L, R. 2 All. 267, good faith was held not to protect 
a purchaser of property sold for immoral purposes even by a father. 


Above, pp. 614 ss, 

666; VrijbhukandcLs v. 




PARTITION—INTRODUCTION. 


[bk. XI, 



pt as against "him, only when incurred for the needs of 
the united family, or with the assent, express or implied, of 
its members, (a) 

For a debt incurred by any member of the family under 
the pressure of distress, all members are liable, (&) and the 
property even after partition, but nob for a debt incurred 
needlessly or for purposes not constituting a duty, which, as 
a member of the family, the debtor was bound to discharge 

(a) 1 Str. H. L. 199; 2 ibid. 344, 434, 457 ; Coleb. Dig. Bk, I. 
Chap. Y. T. 180 ss; Bk. XI. Chap. 1Y. T. 54, Comm, sub Jin. ; above, 
p. 634 *, 0. Galum Comctra Vencatachclla v. JR. Rimgasawmy , 8 M. L A. 
at p. 323. A member defrauded by the contract of a manager with 
a third party cognizant of the fraud may have the contract rescinded, 
Mavji Janardan v. Qangadkarbhat , I. L. R. 4 Bom. 29, though gene¬ 
rally bound by his dealings and under circumstances by decrees 
against him, BMmasha v. Ramchaiidraska , Born. H. C. P. J. F. for 
1878, p. 286 Annaya v. Ilosheri Ramappa, Born. 5 . Q. P, J. F. for 
1875, p. 75; Upooroop Tewctry v. Lalla Bandhjee , P L. R. 6 Calc, at p. 
753 [see above, pp. 634 ss.; Steele, L. C. 209) s At Calcutta it seems to 
have beon intimated that the question of the propriety of the aliena¬ 
tion arises only when infants’ shares have been disposed of, and as to 
their shares, since as regards those of adult members their assent is 
indispensable, Kameshivar P-ershad v. Run Bahadur Singh, I. L. R. 
G Calc. 843; and in all cases due inquiry must be made by a 
purchaser or incumbrancer of the family property. For Bombay the 
general liability for a manager’s acts is asserted in Sam alb hai Natha - 
bhai v. Someshvar Man gal Uarkisan, I. L. It. 5 Bom. 39. The lights 
of a decree-holder for the father’s debts were preferred to those of 
a decree-holder for the debts of the owner himself, in Gang a Narain 
v. Umesli Ch under Bose et al, C. W. R. for 1864, p. 277. 

(b) May. Chap. V. Sec. 4, para. 20; Stokes, II. L. B. 154; Cole- 
brooke, Dig. Bk. Y. Chap. YI. T. 373, Comm, ad jin. See also under 
tlie fchree # preceding texts ; Bk. 1. Cliap. Y. T. 181, 193, 194; and 1 
Str. H. L. 276.. See also Malta da y. Narain Mahadeo, 3 Morris 346; 
Sadabarb Prasad Sahu v. Fbolbash Kqer et al, 3 B. L. It. 31 F. R. 
It.; Mahabeer Persad v. Ramyad Singh et al, 12 B. L. R.. 90; and above, 
p. 632. On the same principle a mortgage or sale of the common 
estate by an ordinary member, if made to meet some pressing family 
exigency, is generally recognized as valid by thie custernary law,. 
see Steele, L. C. pp. 54, 210, 899, 
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Sr the circumstances, (a) If a member of the family 
owes to the estate a debt barred by limitation this may still 
be made a deduction from his share in the gross accumu¬ 
lations. (b) 


§ 6 b. Provisions for relations, fyc .-—Subject to provision 
for the debts for which the Joint estate is liable, (c) certain 
relations, though not themselves entitled to definite aliquot 
shares of the common property, even when a partition is 
made, are yet entitled, while the family is united, to main¬ 
tenance or provision by way of marriage portion, and this 
right continues to subsist, notwithstanding an agreement for 
partition amongst the co-sharers, (d) To this class belong— 


(a) See above, pp. 161,164, 167. 


(6) Lolcnath MuTtick v. Odoychurn Mullieft, I. L. R. 7 Calc. 644. 


(c) Lalshman Rdrn chandra y. Satyabhdmdbdi , I. L. R, 2 Bom. 494 • 
1Jamodarv. Bai Mem, Bom. H. C. P. J. 1S82, p. 398. 


(el) As to the person disqualified “ if there happen to be no property, 
his relatives must still afford him maintenance,” Borr. Collection Bk' 
F. sub init. Broach Br&hmans. So amongst Sonis, ib. Sheet 22; Salves 
Sheet 43. “ Sons and others, who by reason of infirmity, &c,' are dis¬ 
qualified from taking the share in an inheritance, which would other¬ 
wise come to them, are directed to be maintained by those to whom 
their shares thus go over, and a direction of this kind, given by tho 
lawgiver, when prescribing the mode and condition of inheriting, is I 
think, rightly construed as amounting to the creation of a charge upon 
the inheritance,” Pbear, J., giving the judgment of himself, Jackson, 
and Hobhonse, JJ., in Khetramani Bossec v. Kasheenath Bos at 10 (' 
W. R. 97 F. B. S. C„ 2 B. L. R., A. C. J„ at p. 52. Their right however 
is simply one of maintenance. See the Smriti ChandrikA, Chap y 
para. 20. The same term “ bhartvyam” is used by Yajnavalkya to 
signify their claim and the claim of their wives, and the same verb 
“ bharane ” is used to express the right to support of a deceased 
coparcener’s widow in Narada, Pt. II. Chap. XIII. para. 28. See as to 
a widow’s and mother’s right, 2 Str. II. L.292, 294; above, pp. 163,232 
248, 259. If the father is superseded as manager on account of mis¬ 
conduct or incompetence his maintenance must be provided for by 
the managing member. This remains a charge on the property, for 
which, like the mother s subsistence arid the funeral expenses of both 
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1 All persons by connexion entitled but by some defect 
disqualified from inheriting, tlieir wives, daugh¬ 
ters, and disqualified sons, (a) 

2. Female relations not entitled to a specific share. 

5 6 b. 1. Regarding the former, see Book I., Introd. p. 

153, 248, and above, p. 751, nofce(df). The Smriti Chandrika, 
Chap. V., paras. 24, 25, says that the obligation of support is 


the sons, are bound to make'T reserve in any subsequent partition 
before the necessity has passed away; Steele, L. C. pp. 208, 404, 
405, 413. 

Should the sons or other near relatives fail to perform the funeral 
ceremonies of the deceased; they may be put out of caste. But the 
non-performance does nob destroy the right of inheritance, nor does 
performance by a more distant relative give him a preference over 
a nearer one; Steele, L. 0. pp. 413 ss. 

(a) See Bk. I. Chap. YI. Sec. 3 &, Q. 3; above, p. 587. For the cases 
of exclusion from sharing the patrimony under the customary law 
of particular castes, see Steele, L. C pp. 224, 411. The many excep¬ 
tions admitted to the harsh rules of exclusion mark a gradual abandon¬ 
ment of those rules of the archaic law which can least be reconciled 
with the dictates of natural sympathy. Comp. Steele, L. C. 234, 235. 
That the continuation of the family rites and the inheritance were 
in ancient law regarded as essentially connected, see Mann, IX. 142, 
and the Commentary; Yyav. May. Chap.TV. Sec. 5, paras. 21, 
22 ; Stokes, H. L. B. 65; Sec. 11, para. 8; Stokes, H. L. B. 109; 
Brihaspati declares the vicious son liable to exclusion, since the 
patrimony “is declared to belong to those kinsmen who offer funeral 
oblations to the deceased and are virtuous:It is however an in¬ 
version of the proper order of ideas to conceive the right to sacrifice 
to a deceased as a source of the right to succeed to his estate. See 
above, p 751, note (d); Steele, L. C. 226. The right to succeed 
resting on consanguinity, sec above, pp. 62, 66, takes with it the duty 
of sacrifice with a more or less definite condition of defeasance in the 
event of failure or incapacity to perform the duty, but the duty subsists 
though there be no property at all (Vishnu XV. 43), and the right 
arises to the heir immediately on the death of the owner, not me¬ 
diately, through the celebration of the 6raddhs or the right to celebrate 
them, except perhaps where a defeasance has occurred or the heirship 
has been renounced by the person entitled. 
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'abided by not taking* the disqualified person’s share, (ajbufc 
as to this see above, pp. 284, 249, It will have been seen, 
that the wives and widows of members equally with the 
members themselves who could take no share in the common 
estate are held entitled to maintenance by the co-in embers 
in virtue of the membership of such women in their family 
of marriage, (b) This illustrates the statement in the Introd. 
to Bk. L above, p, 251, 

§ 6 b. 2, Female relations, not entitled to a specific 
share but to maintenance, are widows of predeceased sons 
and other descendants (unseparated) of the common an¬ 
cestor, (c) and daughters of such persons, in case of their 
having left no sons, (d) Such daughters are also entitled 


(tx) Brethren who have retired from the world take no share. 
Eunuchs and madmen excluded must be provided with maintenance ; 
Vasishfcha* Chap. X.YJL paras 27, 28. So also idiots, cripples, and 
those afflicted with apparently incurable and disabling disease; 
ftarada, Ft. It Chap. Xlli. para. 22. 

(6) Mit. Chap. II. Sec. 10, para. 14. Failing the husband’s 
family, a widow’s brothers support her; Steele, L. C. 215. 

(c) The disposal of a widow is one of the duties cast on the near¬ 
est relative of her deceased husband. , (Vasishfcha, XYIL 56.) 
N&rada says he may appoint her to a kinsman (viniyog). In the 
Vyav. May. Chap. IY. Sec. IV* paras. 41,44, and the Yiramitrodaya 
(Transl. p. 105 ss.) the begetting of a son by this agency (a Kshc- 
traja) is provided for as though it still formed part, of the jural 
system This can hardly have been the case, but the Mitaksliara gives 
hint the second place amongst the subsidiary sons, the appointed 
daughter’s son (pufcrika-putra) being assigned the first. 

The interest of the brethren in their brother’s wife under the 
ancient law has been referred to above, p. 417 ss. 

(d) The daughter of a deceased coparcener must be maintained. 
See above, p. 501; May. Chap. IV . Sec, 8, para. 6; Stokes, JL L. B, 
85; ibid. Sec. 9, para. 22 ; Stokes, H. L. B. 97; Mit. Chap. II. Sec, 1, 
paras. 7 and 20; Stokes, H. L. B. 429, 433; Jykovmr et al \\ MussL 
Bhaotee>N. W- P, SeL Ca. for 1863, p. 613. See Narada, Pt. II. Chap. 
XIII. and as cited by the Yiramitrodaya, Transl. p. 255; Bk. I. Chap. 
II. Sec. 3, Q, 14, p. 384, Sed above, Bk. I. Chap. II. Sec. 1, Q. 17, 
p.363: Bk. L Chap. II Sec. 6 a, Q.27, p. 408; Bk. L Chap- II Sec, 





tarriage portion (a) This last rule regarding daughters, 
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though not given explicitly for undivided coparceners by 
the Hindi! lawyers, may be deduced from the injunction 
given to reunited coparceners at May. Chap. IV. Sec. 9, 
para. 22, (6) Mit. Chap. II. Sec. I., pi. 20, (c) and from 
that given to the relations of persons disabled from inherit¬ 
ing, to maintain and to marry the daughters of such 
persons, Mit. Chap. II. Sec. 10, para. 12. (d) Even eoncu- 

7, Q. .10, p. 436. In some castes provision has to be made by a 
reserve for an indigent widowed sister residing with the family; 
Steele, L. C. p. 405, Comp, above pp. 232, 241, 240. 

(а) Steele, L. C. 233, 234. 

(б) Stokes, H. L. B. p. 97. 

(c) Stokes, H. L. B. p. 433. 

id) Stokes, H. L. B. p. 457. The marriage expenses of boys and 
girls of the family are to be provided for by a reserve for the 
purpose in a partition, Steele, L. C. p. 404, 422; see Narada, Pb. II. 
Chap. XIII, para. 33. A present made by a deceased father is 
excluded from partition, see above p, 211, and comp. Steele, L. Q, p. 
424; Narada, Pb. II. Chap.. XIII. para. 6. 

In the case of Laroo v. ManiekcJumd Shaj&s , at 1 Borr. 461, there 
being a son initiated and one uninitiated, by different mothers, and 
a daughter, it was held that the initiation of the son should take 
place at the cost of the estate, that the daughter should have a por¬ 
tion of^ of I = T Vbf the property, and that the remainder should 
be evenly divided between the half-brothers, each of whom was to 
maintain his own mother, Mit. Chap. I. Sec- 7, pi. 3, 4, 5, 7; Stokes, 
H. L. B. 398-9. 

The property for partition was in one case pronounced subject to 
the following charges:— 

(a) Debts due by the family. 

\ (fe) Bad debts due to the family included in the aggregate assets, 
(c) Marriage expenses of unmarried brothers and sisters. 

{d) Maintenance of female members :■— 


(1) Aunt of parties. 

(2) Mother of plaintiff. 

(3) Sisters, if unmarried. 


A deduction on account of a Mandir, as after separation the 
plaintiff would not be interested in it, was disallowed, Damodarbhat 
v. Uttanvram, Bom. H. C. P. J. F. for 1878, p. 231. 
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are entitled to maintenance out of an hereditar 
fusion, (a) A widowed sister, left destitute by her hus¬ 
band, must be provided for by the widows of the deceased 
in a distribution of his property, (b) 

The rule that all widows of predeceased coparceners, 
though not entitled to a share on partition, have a claim to 
maintenance as against the estate, (c) which is supported by 
the analogy of the rules regarding wives of persons disquali¬ 
fied from inheriting, (d) has been laid down by Sir R. 

(a) 2 Sfcr. H. L. 32; above, p. 164 

(b) Ibid., 80, 90, 

(c) If there be joint estate sufficient the widow of a deceased copar¬ 
cener is undoubtedly entitled to maintenance, Savitribaiy. Laxmibai, 
I. L. R. 2 Bom. §13. 

The widow of a predeceased ’son (undivided) is entitled to main¬ 
tenance from his father and brothers out of the joint ancestral estate, 
Musst. LalH Ktictr v. Ganga Biskan et al , 7 N. W. P. 261 P. B. The 
possession of jewels, <&c., suited to her station and not productive of 
income, does nob affect a widow’s claim to maintenance against her 
father-in-law. Her productive property should be taken into 
account, Shib Dayee v. Roorga Parshad , 4 N. W. P. 73. 

The Smriti Chandrik&, Chap. XI. Sec. I, pi. 34, 35, fully recognizes 
the right to maintenance, or by way of compensation to an allotment 
for life of a share of the undivided property. It assigns a higher, 
right to the Patni, paras. 37, 38. 

“ The maintenance of Net Konwar, the widow of Miuldun Mokwi, 
was a charge upon the inheritance, which came from -Muddun Mohan 31 
(in the hands of his son's widow), per Sir B. Peacock, in Baijun Dooley 
v. Brij Bhoohun Lull Awcisti r at L. R. 2 I. A, 279. 

As to the recognition of the duty by sharers in the mirasi villages of 
the N. W. P., see Fortescue’s Report on Delhi, dated 28th April 
1820, III. R. &. J. Sel. at p. 404. 

(d) Mit. Chap, II. Sec. 10, paras. 1.4,15 ; Stokes, H. L. B. 457-8. In 
TIjjal ADxai JDasi v. Jaygopal , 4 C. S. D. R. 491, the Pundit said 
that a. predeceased son's widow was entitled to maintenance pro¬ 
portionate to the father's estate. In Rai Sham Ballabh v. Pranlcislian , 
3 0. S. D. R-33, the widow of a predeceased son was held after 
the father’s dedoase entitled tp no charge^ but to food and raiment 
only ; to be received in her father-in-law’s house, Ramsoondri Debra 
v’ Randkun EhuBuehaj'jee, 4 0. S, D. A. R. 796. See further 
Klietrmiani Dasi y. Kashinatl' Das, 2 B. L. R. 56 A. C. J, Sir 
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C. J., in Ramachandra DiJcshit v* Savitribai 
ho question of a widow's right to maintenance is discussed 
at length in the Introduction to Book I. Sue. 10, (&) and the 
rights as they subsist against the family are those which the 
heirs must satisfy when they propose to divide the common 
estate. In Madras a daughter-in-law was held entitled to 
maintenance (c) as a charge on ancestral property held by 
her deceased husband's father, and free from the condition 


L. Peel says, in Judeemani Dasi v. Kheytra Mohan Shil, Vyav. Darp. 

384: “Strange.treats the right to maintenance as 

a charge on the property in the hands of the heir, and it certainly has 
always been so considered in this Court.” Ho considers the duty to 
reside with the husband’s family merely a moral one; but adds “ wo 
shall award Rs. 10 a month, and the back maintenance must date only 
from the date of the demand. We might in a proper case say there shall 
be no back maintenance, and farther maintenance should be enjoined 

only on the condition of residence with the late husband’s family. 99 

See &nnivasammal v. Vijayammal, 2 Mad. H. 0. .R 87; jRamchandra 
Dikshitv, Savitribai, 4 Bom. II. C. R. 73 A. C. J. In Musst. fihiln v. 
FfmlChand > 3 B. S. I), A. It. *223, a surviving brother was compelled 
to afford maintenance to his deceased brother’s widow, and in a similar 
case a widow was told that she ought to.have sought maintenance 
smd not a share. Musst. Hvmutta Chow dray a v. Musst. Fudoo> Rfmiec 
Chowdraya, 4 B. fit: D. A R. 19, 

(<*) 4 Bom. H. C. R. 73 A. C. J. The learned Judge, however, on 
a subsequent occasion, refused to recognize the authority of this case. 
Bee 8, M. Nistarmi Dasi v. Makhanlul Dnt at al, 9 B L. R. 27. Be says, 
“ The question there was, as to whether one brother could be s ued 
alone, and it was held that he could!” Still the brother appears to 
have been sued as holding part of the family property, not as liable 
apart from that circumstance. In Lalchsrnan Ramchandra et al v. 
Satyabhamabai, I. L. E. 2 Bom. 494, it has been held that the claim 
is against the estate in the hands of surviving coparceners, and that 
its non-liability in the hands of an alienee depends on the apj/arenfc 
necessity or propriety of the sale and the absence of fraud on the 
widow. See also AcMiiranec Ndrain Goomary v. Shona Mateo Pat 
Met haded, I. L. E. 1 Calc. 365; Sonda Miney Dossce V- Jw/esh Ck under 
Putt, ibid. 2 Calc. 262 ; above, pp. 246, 248, 259, 

(b) Above, p. 245 ss, 

(c) VisalaUhi Animal y. Annasamy Sas try, 5 M. H, C. E. 150, 
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^i^siding with him. A Hind ft widow's mai ntenance 
enounced a charge on the estate, in any hands, in Mns- 
samid Khiilcroo v. Joorm-uh Lall. (a) In Banyo Venayeh v. 
Yamimabai ( b) it was held that a widow of a coparcener in 
Bombay, though entitled to maintenance, cannot generally 
claim a separate maintenance. So also the Sastris, above, 
pp. 848, Q. 12, and 354, Q. 25, and in Kashee Chancier’s case 
referred to in 3' Mori, Dig. 178, (c) but iri Kasturbai v. 
Shivajivam (d) it is said “where there is family property 
available for maintenance it lies upon the parties resisting 
the claim to separate maintenance to show that the circum¬ 
stances are such as to disentitle the widow thereto/" (e) 


(a) 15 C W: B. 263; A person entitled by a decree to mainten¬ 
ance out of an estate may apparently enforce it as a charge on the 
property into whatever hands it goes, |ee *8. Baghctbati Dasi v. 
Kan axial Mitten ct at , 8 B. L. R. 225; Koomarm Uebia v. Roy Luch- 
mceput Singh, 23 C. W. R. 33. See IJeera Lall v. Musst. Kousillah , 2 
Agra H. 0, R. 42, In a partition enforced by a creditor in order to 
make the father's share available for payment of his claim, the share 
of the wife should be provided for, Babu Deenclayal Lai v. Baba Jug- 
deep Narain Singh, L. R 4 1. A. 247. Arrears may be awarded as 
well as future payments, Iidjd Pirthee Singh v. Rdni Rdjkoo&r , 12 B. 
L. R. 238. 

{}>) I. L. R. 3 Bom. 44. See above, p. 79. 

(e) In Shim Sundari Dasi’s case (Vyav. Darp. 381), Sir L. Peel 
he-ld that the widow of a predeceased son was entitled to mainten¬ 
ance as against tlte father-in-law and brother-in-law though she had 
quitted the family house at her own mere pleasure. This is quoted 
with approval in Raja Pathan Singh's case, L R. S. I. A. at p. 247- 
So Koodee Monee Dabea v. Taraelmnd Chuckarbully , 2 C. YV. R. 184. 
But where father and son had been separated it was held that the 
son’s widow was not entitled to maintenance, Rnjjomontyy Dussee v 
Shihclmnder Muttick , 2 Hyde 103; Parvati v. Kisansing, I. L. R, 
0 Bom. 567. See above, p. 235 ss. 

A widowed daughter or sister after being supported by a man in 
his life must, in parts of the Punjab, be supported by his heirs after 
his death, Pauj, Oust. Law, Voi. II. p. 180. 

(d) I. L. R. 3 Bom. 372. 

(e) See above, p. 201. 
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is doctrine must now be regarded as that of the Judicial 
Committee^ which has declared that a Hindft widow is not 
bound to residence in her husband's family*, (a) The cases 
therefore decide that a coparcener's widow is entitled to main¬ 
tenance, (b) and is not bound to residence. In a case of 
actual partition it is generally necessary to provide for the 
widows by separate allotments or charges, both in order to 
secure their maintenance and as a necessary element of an 
exact distribution of the estate and its burdens amongst the 
coparceners, (c) In Bengal the liability of the ancestral 

(a) See above, p. 260 ss. 

(4) See above, p. 363, Q. 17 j p. 408, Q. 27; p. 436, Q. 10. 

(c) In the case of Kalu v. Koshibm , Bom. H. 0. P- J. 1882, p. 420, 
decided since the earlier part of this work was printed, a claim was 
made by a son’s widow against her father-in-law to maintenance 
for herself and her children. It was held that neither the widow nor 
the children were entitled to subsistence, the father-in-law’s property 
being self-acquired. As to the former the Court relied on the case of 
Sayiiribui v. Laxmibai, I. L. R. 2 Bom. 574. If the reasons given in Sec. 
10 of the In trod, bo Rk. I. are valid the claim of a son’s widow in a 
united family is not, according to the Hindi! law, dependent on the exist¬ 
ence of joint family property: it is founded on the family relation, and 
the value of the property is significant only as a moans of determining 
the proper amount or style of maintenance. The judgment of 
Nauabhai Haridas, J., in TJdaram v. Sonkabal expresses the view of 
the Hind A authorities more correctly than the recent one in which 
he concurred with Sir O. Sargent, C. J- 

The Mit. in the chapter to be presently referred to insists most 
strongly on a man’s duty to support all members of his family, and 
forbids his parting with even his self-acquired property so as to im¬ 
pair his ability to disehai’ge the duty. How far the duty extends is 
not defined, as far probably as the united family, which seldom com¬ 
prises relatives more remote than first cousins, and can be broken up 
at will. It may safely be said to reach as far as a son’s family, seeing 
that the precepts expressly include grandchildren, and the connexion 
is so strong that the son and the grandson are the first heirs, and 
must by Hindu law pay their ancestors’ debts irrespective of family 
estate. See above, pp. 263, 2 64. 

The Hinclil girl has no voice in choosing her husband. She has 
no claim on her family of bir th so long as her family of marriage can 
sustain her. See Narad a, Ft. II. Chap XIII. paras. 27—29; above,p. 
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to support a widowed daughter-in-law hak been 



79,163. Her already pitiable lot as a widow must become in many cases 
desperate if she is reduced to homelessness and starvation in the 
face of the strongest precepts, hortatory or imperative, of her 
national law. See above.* pp. 231, 246. Iu denying the claim of the 
grandchildren the Court refers to SavUribai's case as expressing the 
opinion of three judges that the direction to support a child is impera¬ 
tive. But the legal obligation does not extend, it is said, beyond the 
soil. For this a passage is cited from Strange’s Manual, Sec. 209, pur¬ 
porting to be an extract from the Mit. “ On the Retraction of Gifts,” but 
which is not to be found there. That Section is a commentary on 
Yajfmralkya, Bk. II. SI. 175, the sense of which is that a man may bestow 
his own in so far as lie does not thereby injure the family, but never 
his whole property while his posterity survive. Vij mines vara expounds 
" svam” in the Smriti as meaning " atmyam” (= specially his own, or 
personal property, as contrasted with the common estate). He divides 
things with reference to gift into four classes, alienable and inalienable* 
and (the usual forms of alienation having been gone through) into 
alienated and unalienafced. In distinguishing, the first two classes ho 
repeats that of a man’s (proprium) self-acquired property only so 
much is alienable as exceeds the family’s needs. As a ground for the 
limitation he insists on the paramount right of the family to support. 
To establish this he quotes Mann’s text: u Aged parents, an honour¬ 
able wife, au infant child, must be maintained even through a hundred 
trespasses.” (Comp. Mann VIII. 389). Presently afterwards he 
incidentally quotes Narada (see Transl. p. 59) to the effect that a man 
having issue must not alienate his whole property. Lastly he construes 
the text as forbidding the alienation of the whole property, however 
completely one’s own, that is though self-acquired, while issue (son or 
grandson or the like “putra-pautr&di ”) survive. Thus the obligation 
imposed by Maim, so far from being treated as exceptional or as 
limited to the literal sense of the precept, as Mr. Strange must have 
thought, is made an example of the duty to the family generally. The 
precept that he who has begotten a son and performed his tonsure 
shall provide for his sustenance is relied on for the rule that the aliena¬ 
tion of his (proprium or personal i.e.) self-acquired property is subject 
to restrictions so long as posterity exist. TheSeetion of thekitakshara 
is translated in the Appendix. It is in accordance with the chief Min# 
authorities that Jagannatha says ; “ If the person entitled to subsist¬ 
ence be not excessively vicious and the householder being mad give 
away his estate the donation is void,” Coleb. Dig. Bk. II. Chap. TV. 
Text XV. Comm. See also Steele, L. 0. 68. If the family of an 
outcast son can claim maintenance it seems that the right subsists 
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■ted (a) and denied. The actual decision in the latter 
case did not necessarily involve an absolute negation of the 
right as it was limited to a statement that “ as long as she 
elects to live-with her own father she has no legal right to 
be maintained by her father-in-law,” (5) a rule quite in 
accordance with the native authorities (c) and the customary 
law of Bombay; but it was said that “a daughter-in-law has 
no legal right to bo maintained whether she lives with her 
father-in-law or not.” This is opposed to the Hindu autho¬ 
rities (d) and to the custom of the Bombay presidency. 
Where there was ancestral property it is opposed in its result 
to the recent Bombay decisions; but it agrees with them in 
principle, and; has been relied on in them as an authority, (e) 
If the right of a widow of a son, or other member of a united 
family, depends altogether on her deceased husband's having 
been, not a co-member of an undivided family, but a joint 
owner of property with the surviving members against whom 
tire widow's claim is directed, then as the son in Bengal does 
not in any practical sense become a co-owner with his father 
by birth, ho cannot, on his predecease, leave anything out of 
which his widow can claim maintenance. That this is not 


the real basis of the widow’s right has been shown in the 


Introduction to Book I., (/) but it seems unlikely now that 
the Hindu theory should reassert itself against that by 
which it has been replaced. 


equally where the son has died. See Colei). Hi. Bk. V. T. 334, and 
qomp. Vivada Chinfcamam, Trans, p. 291. 

(a) Musst. Ueera Kooeree v. Ajoodkija Perskad, 24 C. W. It. 475. 

(b) Khetfm Monee Dossoe v. Kashemath Dpss, 10 C. W. K. 80 F. B. 

(c) See Vyav. May. Chap. IV. See. 8, para. 7; Stokes, II. L. 11.85; 
N&rada,D&yabhaga,paras. 28, 29, Transl. p. 98 ; above, pp. 232, 254 as. 

(d) Above, pp. 232, 254, 257, 363, 408, 436. The Vframitrodaya, in 
arriving at the conclusion that, women are generally incompetent to 
inherit says “The daughter-in-law and the like are entitled to 
maintenance only.” See Transl. p. 244. 

fa) See Savitribii v. Laemibai, I. I, It. 2 Bom. at p. 617. 

(f) Above, pp. 239, 246 ss. Comp. Celeb. Dig. Bk, Cl, 0. IV- T. 
28 Comm, in med. on the mother’s right. 





tmsrffy 




»§0b2.] . LIABILITIES ON INHERITANCE. 

ubjecfc to any qualifications which the recent decisions 
e introduced, it may be said that the daughter-in-law's 
mght, like every coparcener's widow's right, to maintenance 
has always been recognized in the Bombay presidency («). 
In the case of RamUoonwur v. Ummur et al, (b) a daughter- 
m-iaw and her daughter wore pronounced entitled to main¬ 
tenance by the step-mother-in-law, who had succeeded to 
the father-in-law's property. The mother-in-law was pro¬ 
nounced incompetent to dispose of the immoveable property 
At 2 Macn. EL L. Ill it is similarly laid down that a 
widowed daughter-in-law is entitled to board and residence 
with her mother-in-law, but not to an allowance if she 
choose to live apart, (c) The latter part of this rule may 
now probably be held superseded by the decisions, except 
perhaps where it can be maintained as a caste law. 


(a) See above, pp. 246 ss. 436 ; 1 Str. H. L. 124, 172, 214; 2 Hid. 
412, 235, 233, where Colebrooke (referring to Mit. Chap. II. Sec. I and 
2 , Stokes, II. L. B. 364-380,) and Sutherland recognize the daughter- 
in-law s right in a case wherein the deceased son had no separate 
property. At page 297, Colebrooke, referring to Mit. Chap. XL Sec. 
1, 7^(Stokes, H. L. B. 429), says that? even half-brothers of a wi¬ 
dow’s deceased husband are bound to maintain her. See the case of 
Sdvitribdi v. LtiximiMi, 1. L. R. 2 Bom. 573, discussed above, pp. 
285 ss. In Apaji Ohintaman v. Gangabai, Bom. H. C. P. ,T. 1878, 
p. 127, a widow’s claim against her brother-in-law to a pecuniary 
allowance and the expenses of a pilgrimage was rejected. See 
Ambawow v. Button Krishna et al, Bom. Sel. C* p. 150, Tho 
decision in Ohandrabhagabai v. Kadnaih , above p. 234, is sup¬ 
ported by 1 Str, H. L. 172, but cannot be thought consistent with 
the more recent decisions. As to the measure of maintenance of a 
predeceased coparcener’s wife, see 2 Str. H. L. 291,294, 299 ; Satyabkd - 
mdbdi t. Lakshman Ramchandra , Bom. H. C. P. J. 1880, p. 62. Some 
of the elements in determining what is a suitable maintenance for a 
XlincA widow out oi her deceased husband’s estate wore considered 
m Sreemulty NiUoldssoree Bosses v. Jogendro Nauth Mullich L 11 5 
LA. 55. 

(b) 1 Borr. 458. 

(o) See also Book I. Chap. I. Sec. 2, Q. 23, 24, Chap. II. Sec. % Q, 
6 > 17; Sec. 3, Q. 9; See. 6 a, Q 27, 28 ; Sec. 7, Q. 10 ; 2 Str. H. L. 235. 
m a 
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./here a separate maintenance has been awarded, it may 
be increased or diminished upon proper cause shown, (a) 
The order may be made subject to variation. ( b ) Arrears 
may be awarded (c) contrary to the opinion of the Sastri, ( d) 
who thought the widow entitled only to maintenance Item 
day to day. The case of Sarnswutee Baee v. Kesow Shut, («) 
taking the Sastri's view, is counterbalanced by that of SaJcvdr- 
ba i v. BhavdnjiRaje (/) which regards the point as unsettled. 
A widow's right to maintenance cannot be sold in execution 
of a decree or otherwise transferred, (g) It is a proper 
course to make an investment in order to securo the main¬ 
tenance. (h) Limitation barring a claim for maintenance 

(a) See Sreeram Buttacharjee et al v, Puddomokee Delia, 9 C. W. ft. 
152 0. Bam Kullee Koer v. Court of Wards, 18 0. W. R. 478; 
Rukka Bai v. Gonda Bai t I. L. R. 1 AIL 594. Above, p. 262. 

(Z>) Above p. 265; Nubo Gopal Boy v. S. Amrit Moyee Doseee, 24 W. 
R 428, and cases under (a), and Ramchandra l/islmu v. Sagunbdi, 
Bom. H. C. P. J. 1879, p. 450. A Court is nob justified in reducing, 
as a punishment for a vexatious defence to a suit, the amount of 
maintenance which it would otherwise have awarded, Sreemutty 
jNittokissoree Dossee v. Jogeud/ro Nauth Alullick, L. R. 5 I- A. ->o. See 
Moniram Kolita v, Kerry Kolitany, above, p. 258. VY hero maintenance 
was withheld the Sasbris have in several instances recognized aright 
in the widow by a kind of pignorie capio to seize a part of the estate 
for her support. Comp, the cases under Sec. 3 a, above, p. 653, note 
(d). 

(c) Verilcopadhyaya v. Kdvari Hengmu, 2 M. H. 0. R. 36. 

(d) Ramachendra Poy v. Lmeoomy Boyee , M. S. D A. R. for 1858, 
p. 236. 

(e) 1 Morr. 247. 

(/) 1 Bom. H. C. R. 194. 

(^) Bhyrub Chunder v. Nubo Ghunder , 5 W. R. 112; Uamabai v. 
Ganesh Dhonddev, Bom. H. C. P. J. 1876, p. 188. See above, pp. 254, 
302. 

(h) Above, pp. 79, 163. As to a concubine’s right to maintenance 
out of a family pension, see 2 Str. H. L. 32. But where a Saran- 
jdradar had made a grant of land to a lady it was held that she could 
not retain it against the will of his descendant, as the Government 
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only from the time when maintenance was refused or the 
right denied, (a) 

V.—Eights and Duties arising on Partition. 

§ 7. The rights and duties of the coparceners tov/ards 
each other, arising upon partition, relate to 

a. The determination of the shares to which the sharers 
are severally entitled. 

B, The distribution of the common liabilities : — 

1. Of debts. 2. Of other liabilities. 

A. With respect to the determination of the shares for ac¬ 
tual enjoyment, this has regard only to the property as it 
actually subsists without allowances for previous inequalities 
of expenditure. (/;) In the case of an enforced partition 

had, in bestowing the Saranjatn, intended it, as they declared, as a 
“ provision for an ancient house” inalienable from the family, 
Jamna Sani v. Ldkshmanrav , Horn. H. C. P. X 1881, p. 6 . 

(a) Timmappa Bhatv. Pcirmeshriamma, 5 Bom. H. C. E. 130 A. C. J.; 
Narayanrao Ramchandra v. Ramdbai , L. E. 61. A. 114; Rdmchandra 
'Dikshit v. Sdvitribdi, 4 Bom. H. C. E. 73 A. C. J.; Act XV. of 1877, 
Sch. II. 129. See above, pp, 261, 262. 

(b) See above, “ Separation Coleb.Dig. Bk. V. Chap. VI. T. 377, 
378; Chuekim Loll Singh v. Poran Chancier Singh , 9 C. W. E. 483 C. 
R., where however what is said as to a manager's accountability to 
a minor coparcener, is opposed to Coleb. Dig. Bk. V. T. 136, and 
Vxram. Tr, p. 41, 247. At 5 B. L. E. 347 ( Abhaychandra Roy Chow- 
dhry v. Pyarimolian Guho et al ) also it is said that a manager is liable 
to render an account to the other members of the joint family; but 
this is to be taken only in a qualified sense, at least in Bombay. See 
also the case of Ranganmani Dasi v. Kasinath Duit et al, 3 Beng. L. 
R. 1 0. C. J. As to charges that may be thrown solely on the man¬ 
ager's share, see 2 Sfcr. H. L. 339-345. See also the case of Appovier v. 
Rama Saba lyen et al, 11 M. I. A. at p. 89; Joitdrdm Beohur v. Bai 
Gangd > 8 Bom. H. C. E. 228 A. C. X ; Lakshman Dada Naik v. Rama - 
clumdra Dada Naik, 1. L. E. 1 Bom. 561; Dayakrama-Sangraha, 
Chap. VII. para. 29; Stokes, H. L. B. 512. A liability does not arise 
to account for assets until they are realized, Lakshman Dada Naik 
v. Ramchandra D* N., I. L. E. 1 Bom. 561. If only one member 








ftnplete accounts must be taken, (a) Securities are to be 


given up to the Court, ancl if necessary a receiver and manager 
is to be appointed. ( b ) All the coparceners must be before 
the Court, (c) (Katyayana says) “ The unequal consumption 
of unsepa&ated kinsmen shall not be removed (— rectified). 
The purport is that unequal consumption cannot be prevent¬ 
ed as it is unavoidable.” (d) This.is the view expressed by 
Sir C. Turner, C. J., in Madras, (c) and by Melvill, J. ; in 
Konerav v. Gwrciv, (/) in which case there had been not 
only joint enjoyment but a separate enjoyment of portions, 
by different members but in the exercise of the common 
right. The Supreme Court of Bengal throw out an opinion 
(not deciding the point) in S. Soorjsemonety Douses v. Demo ~ 

separates there is merely a computation and a severance of his 
share, Steele, L. C. 214. The customary law in most castes is very 
jealous of a single parcener’s right to acquisitions made by himself* 
especially as to immoveable property. Traditional sentiment, un¬ 
reasonable as it is, connects such property at once with the whole 
family, see Steele, L. C. 401. All that has been gained by individual 
parceners therefore, is generally an accession to the estate to bo 
divided, (see above, p. 725 ss.) though the Smritis, as Vaaishtha*. 
Chap. XVII. para. 26, recognize the acquirer’s right to a double 
share, qr as Gant. Chap. XXVIII. para. 27, to the- whole gain of 
learning. Where a business was carried on in a son’s name it was 


still presumed to be joint property, Narayan Jivaji v. Anaji Koncrrao., 


Bom. H. C P. J. 1883, p 91. 

(a) Three sous out of six sued for partition of.an estate wrongly 
maintained to be impartible. They were awarded their moiety and 
three years’ arrears on an account of income and of expenditure for 
the benefit of the joint family, Rajah Venkata Kanna Kamna Row v. 
Rajah Rajagopala Appa Row Bahadur , L. II. 9 I. A. 125. 

Here, the claim having been wrongly resisted, the relief to the 
plaintiffs was substantially put on the same footing as if that had 
been done which ought to have been done. 

(b) Rangrav Siibrav v. Vmkatrav Vithalrav, P, J. 1878, p. 184. 

(c) Rakhmajiv. Tatia lianuji y P. J, 1878, p. 188. 

(d) Vtram. p. 245, 247, which also pronounces a co-sharer answer- 
able for positive fraud. 


(e) P own appa Filial v. Pappuvayyan&fir, LL.R.4 Mad. at pp. 59, 60. 
(/) 1. L. R. 5 Bom. 58£. 
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a ] RIGHTS AND DUTIES ARISING ON PARTITION. 

^■ : \'h&ncloo Mullickj (a) that inequalities of expenditure are com¬ 
monly in the present day taken into account on a partition, 
and that, according to Coleb., Dig*. Bk* V., T. 373^ a co¬ 
sharer is liable for sums expended on personal enjoyment, 
not for the benefit of the family, (h) The question is dis¬ 
cussed at some length in the case of Meghasham v. Vitiml- 
10 . 0 , (c) from the judgment of which, as it is not reported, 
the following extract may be given :— 

<«Aa to the next two objections, the object in taking accounts 
with a view to partition of an estate must, in the absence of fraud 
or gross misconduct, be simply to ascertain the existing nature and 
value of the property. Tim Hind & Law does not subject each and 
every member of a united family to an account of the portions taken 
by him from the common stock, and make him liable to restore all 
that he has taken in excess of his proper proportional share. So 
long as the family subsists undivided, it is regarded by the law 
rather as an integral unit in the community than as an aggregation 
of members, with reciprocal duties and rights admitting of precise 
arithmetical definition, and completely enforceable by the state. 
This, which was a common and prevailing conception in the earlier 
ages of the world, as Sir IT. S. Maine has shown m his Ancient Law, 
pages 184, 183, is supported as to the Hindu community by many 
texts of recognized authority. Katyayana, quoted by Jagann&tha in 
bis Digest, Bk. V. Chap. III. T. 136, says ‘Let not a co-heir 
be obliged to make good what he expended before partition/ There 
is even added this precept, ‘ Effects which a kinsman has embezzled, 
let not a co-heir use violence (compulsion) to make him restore.’ Bo 
intimate down to the period of partition is the union of the family 


(a) 6 M L A. 540. 

(b) “A coparcener is not, as a rule, entitled to an account, against 
another in respect of payments .made by the former.” Herice the 
Court inferred that one could not sue another in union for contri¬ 
bution towards land tax paid by the former, Nanabhai Valabhdas v, 
Nathabhai Jlaribhai) Bom. H. C. P. J. 1880, p. 154. 

The position of the coparceners may in this respect be compared 
to that of a husband and wife liable to each other for positive fraud, 
but not for ordinary inequalities of expenditure. 

(c) S. A. Ho. 148 of 1871, decided 14th September 1871, Bom. H. 
0 P. J B for 1871. 
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.ihgikprobeetion otherwise than by remonstrance against unauthorized 
individual appropriations, is hardly thought compatible with it. 
Even in Bengal, where the power of each member of a united family 
to deal with his own share of the property has long been recognized* 
traces of the earlier and more general system are still very easily 
discovered; Jim&ta Yuliana (Dayabh&ga, Chap XIII., Stokes II. 
L. B. 355-360) treating of this very subject of embezzlement or 
unauthorized appropriation, denies to it a strictly criminal character 
like theft; for he says, in accordance with the law of the Benares 
and Western Schools, though not with his own previous precepts, 
* previous to partition a discriminative (several) property referable to 
particular persons relatively to particular things is not perceived/ 
A similar principle underlies the reasoning of Jagann&tha in his 
Commentary on Texts 136 and 378 of Bk. Y. of Colebrooke's Digest, 
and it is to be observed that the ancient texts are much more curt 
and decisive in their original form than as toned down by the 
glosses of more recent commentators. The position and responsi¬ 
bilities of the Kart a or manager do not at present differ materially 
from those of any other member of the family. He holds a precarious 
office from which he may at any moment be deposed by the general 
wish of the family. He is not a trustee required as in ordinary 
cases of trusteeship to keep accounts of his own expenditure, or of 
that of the other members, or of supplies taken out of the common 
stock. ( a ) The remedy for his misconduct is his deposition, or a 
partition of property in which, as will be seen, an adequate account 
can in general be taken. 


(a) In the recent case however’ of Doorga Persad v. Kesha 
Persad Singh , L. E. 9 I. A. 27, it was contended that Sliev Handan 
Persad, the elder uncle of two infants, had represented them suffi¬ 
ciently in a suit as defendant, he being their co-proprietor and man¬ 
ager of the estate, and having been retained as their guardian on the 
record when their mother’s name as guardian w T as struck out. The 

Judicial Committee say that “ the manager.is not the guardian 

of infant co-proprietors....for the purpose of defending suits 

against them in respect of money advanced with reference to the 
estate/ 5 Reference is then made to Act XL. of 1858, corresponding 
generally to Act XX. of 1864. This says: M the care of the persons of 

....minors.and the charge of their property shall be subject 

to the jurisdiction of the Civil Courtsand again “Every person 
who shall claim a right to have charge of property in trust for a 
minor under a will or deed or by reason of nearness of kin or other¬ 
wise may apply to the Civil Court for a certificate of administra- 
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s regards a minor this remedy is not to the full extent avail- 
He cannot himself join in deposing a Karta or make a claim 
for a partition. It is not reasonable that he should suffer by the 
mere misfortune of his possessing no friend so interested in his 
welfare as to bring a suit in his name for a partition. The Hindh 
law appeals as emphatically (Colebrooke, Dig. Bk. II. Chap. IV. 
T. 17) as the .English to reason, the reason of the law (Coke, I. Inst. 
L H* S* 138), and the misappropriation, which a minor is powerless 
to check at the time, he may yet claim to have remedied as soon as 
he is sui juris , Gross and reckless waste, as well as down-right 
fraud, which an adult coparcener would have guarded against by 
insisting on partition, forms a proper ground of action on the part 
of one who could not at the time adopt that remedy. Yet mere 
ordinary extravagance does not entitle a minor on attaining his 
majority to an account of sums expended, and a compensation for 
those in excess of the Karta’s proportional share, for which the 
texts of the Hindi! Law make no provision, and which would be 
plainly opposed to its fundamental principle of the integrity of a 
family united in sacra (Maine A. L. 192) and in interests. If such 
an account could be exacted indeed, the birth of a son would imme- 

tion; and no person shall be entitled to institute or defend any 
suit connected with the estate of which he claims the charge until 
he shall have obtained such certificate.” On this it is said “ Ho 
certificate was obtained by Shev Nandan Pers&cl, and although it 
is stated that he was guardian of the infants, he clearly was not the 
legal guardian, and had no right to defend the suit in their name. 
The decree in the suit therefore was not binding on the infants.” Yet 
as the debt had originally been that of their father they were held 
responsible for one-sixth, which it seems was the share assumed by 
some one on account of the infants in a partition (comp. p. 813, supra) - 
It does nob seem that Sheo Nundan really sought or held charge of 
joint property in trust for the minors. As senior member of a united 
family, he would be their joint tenant if any English law-term is appro¬ 
priate, holding every part of the property as his own, (per mie et per 
tout) accountable in no other way than as the Hindi! law makes a 
managing member of a family accountable for gross malversation. 
As manager he could, according to most of the decisions represent 
the aggregate interests of the family in the Civil Court (see above, 
p- 615). The family however had manifestly become divided when 
the nephews by their suit sought exoneration from liability. This 
division may have occurred before the suit against Shev Handan and 
the nephews. In that case they might remain co-proprietors with 
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impose on his father the necessity of recording every item of 
mcome and expenditure. The adult member of a -family* who sees a 
way opening by which he may attain opulence, cannot easily free 
himself from the embarrassment of minor members entitled to 
share his gains* and the same closeness of connexion/ which thus 
makes them sharers of his gains, (a) makes them sharers also in the 
losses occasioned by his indiscretions, so long as these do not 
proceed to an outrageous length. 

“It must, therefore, in a suit, brought by a Hindfl on attaining 
his majority, for partition against the other member or members of 
his family, always he a matter very much within the discretion of 
the Court to determine whether all just and reasonable bounds of 
expenditure have been so exceeded that the member sued may pro¬ 
perly be made responsible for the excess. The social position of the 


Shev ISTandan as manager, and still hold separate interests liko 
tenants in common under the English law. Such separate interests 
could not be taken charge of without breaking up the integrity of the 
estate essential to the united family. In the beginning of the report 
however the uncle and nephews are described as members of a joint 
Hindi! family. If in such a case the joint right of infant members 
along with the manager is a property which can be taken charge of 
by way of trust, and must be so taken for proceedings at law, the 
manager is necessarily deposed from the place assigned to him by 
the Ipudfl law. The distinction of rights is in fact incompatible 
with a continuance of the joint family as shown in Appoviers case, 
see above, pp. 699, 703; 

On the point of whether the decree obtained by the creditor could 
bind the infants without their having been represented by a guardian, 
their Lordships say : “ It is not necessary now to inquire, because the 
Courts below went into the question of whether the bond was given 
for a debt for which the infants were liable, and held that it was •not.” 
But the High Court had decreed that the infants were liable and 
must pay the share of the debt apportioned to them. This, according 
to the view taken in the Judicial Committee urns opposed to tho 
principle laid down in Been Bayed's and Sura] Bunsee Koer's cases, 
but the decree of the High Court was affirmed. Tho case thus 
presents difficulties and has perhaps been imperfectly reported. 

{a) Though the cleverest of a family take the management from an 
inefficient senior, and make gains, he is not therefore entitled to a 
larger share than his brethren in partition; Steele, L. C 397. But he 
is entitled to a recoupment of losses sustained or of debts paid out of 
his separate property on the joint account; Steele, L C. 213, 214, 
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ug^vo, the recognized customs of their class, and many other 
circumstances may he taken into account; and the presumption, in 
tbo absence of evidence, is always that the estate simply as it 
subsists at the moment of the suit is that ot which the claimant can 
demand his proper aliquot part, (a) For the event of fraud distinct 
provisions arc made. The Vyavah&ra Mayftkha (6) lays down what 
is to be found in many other works, that the brother, who by con- 
sealing the extent of the property defrauds co-heirs, shall bo 
punished by the King; and property whether purposely concealed or 
accidentally omitted from the partition is everywhere recognized as 
a proper subject on its discovery fora further distribution outlie 
same principle as the former one, 

“ As to the determination of what the subsisting estate really is, 
what the Hindi! Law prescribes as a test in doubtful cases is an 
application of the Kesha ordeal, (c) We have got beyond that 
stage of progress in which so rude a method of investigation can any 
longer be effectual, as once sometimes it was, by its operation on the 
conscience of-the person exposed to it. The more practical method 
of an enquiry into facts as they can be proved by testimony must bo 
pursued, as that which, however imperfect, is the one that can be 
applied with the best hope of success. This resolves itself virtually 
in a case like the present into the preparation of an account on the 
principles already laid down of the existing property and of those 
farther sums, if any, for which the person sued may properly be 
made answerable.” (t) 


(a) Se *the remarks of Jagann&tha in Colebrooke, Dig. Bk. V. T. 
374,. Venkatwli v- Ganpaya , Bom. H. C. P. J. 1870, p. 110 ; Ridha- 
fcarna v, Lakhmkhand and others, P, J. 1878, p. 238; Komrrav v. 
Gurrav, I. L. R. 5 Bom- 589. In the case of Appa Raw v. The Court 
of Wards , I. L. It. 5 Mad. 230, the same principle was acted on by 
the Privy Council. The plaintiffs were awarded as against tlie defend¬ 
ants their moiety of a Zamindari and of iho mesne profits from the 
time of their dispossession, but subject as to the profits to the statu¬ 
tory limitation of three years before the institution of the suit. The 
moiety of the estate would necessarily, in the absence of a special 
direction, be a moiety of it as it existed at the time of the plaintiffs’ 
ouster. 

(&) Chap. IV. 8. 7, para. 24 ; Stokes, H. L. B, 79. 

(c) Vyav. May. Chap. IV. Sec. 6, para. 3 (Mana, cited Colebrooke, 
Digest, Bk. V T. 374); Stokes, H. L. B. 73. 

(d) See also below, Bk. II. Chap. II. Sec. 1, Q. 9; Chap. Tib Sec. 
2, Q. 4, Remarks; Steele, Law of Caste, 53, 208. 
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partition is regulated by the nature of the property, 
as 1. divisible, or 2, naturally indivisible. In the former 
case the partition proceeds regularly by a distribution in 
specie of portions amongst the shai'ers. The amount of the 
portions varies according to the status of the sharer in the 
family, and, in some cases, according to the nature of the 
property. 

We have to distinguish 

a. The partition between an ancestor and his first three 
descendants. 

(1) Of ancestral property. 

(2) Of self-acquired property. 

i. The partition between brothers and collaterals un¬ 
divided. 

c. Between coparceners reunited. 

a. 1. a. (1) Partition between ancestor and Ms first three 
descendants .—On a partition between an ancestor and his 
descendants to three generations of aucestral property, the 
shares are equal, (a) As between the ancestor and each 
of his sous ox* the issue of each, and between the several 
sons or the representatives of each, (b) 

(2) On a partition of self-acquired property made 
spontaneously by the head of the family, he may reserve for 
himself a doable share, (c) But not if the partition bo 


(a.) MU. Chap. I Sec. 5. para. 8; Stokes, H. L B. 398; Narada, Pfc. 
II. Chap. XIII. si. 12. Traces of the ancient rule giving a larger 
share to the eldest son are still to be found. Sco Bk. II. Chap. I. See. 
2, Q. 2, Rem.; Steele, L. C. 210, 218. 

(h) In a few castes the sons share according to a pat.nibh&g, sea 
above, pp. 288.422, but in the great majority they take equally, Steele, 
Ju. G. p. 41.9, 420. 

Cha P- *• Sec - 'h para. 7; Stokes, II. L. B. 392; May. 

?r h T Si S ^ C ' 4 ’ para * 12 5 Sfcofe ® 8 > H * L * B.«h -See Ooleb. Dig. Bk. 
*'■ ' Comm, ad fin. The limited power of a. father over his 

patrimony and ovm over liis own acquisitions may be looked on as 
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;;gn^fced by tlio descendants. This follows from the text 
which states that f if the father mates a partition by Ms 
own desire, lie receives a double share, (a) and is also par¬ 
ticularly stated in the Viramitrodaya. (b) The descendants 
take equal shares per stirpes ; (c) unequal partition by deduc¬ 
tion formerly recognized is not admitted in the present 
(Kali) age. Under the ordinary law, a father is not at 
liberty to dispose of his property in favor of one son to the 
prejudice of the others, either by way of gift inter vivos or 
by way of bequest, (d) As the Hindi) Law, however, admits 
the father’s right of disposal over self-acquired moveables 
there would be no objection to his making an unequal 
distribution of this portion of his property amongst 


the general rule in jurisprudence, wherever the family has risen to 
importance* In France and the countries which have adopted 
the French Code, the portion of which a father can dispose in 
Ms estate is limited to his aliquot part, counting himself and his 
children together. Thus with three sons he can by gift or by will 
alien only one-fourth of his property. To a wife however lie may 
give one-fourth in full ownership, and the usufruct of one-fourth 
more, provided that if he were a widower with children when he mar¬ 
ried her she cannot have more than the smallest portion given to a 
child. The contradiction in some cases between these rules and the 
question of whether the widow’s capacity as a beneficiary is or is not. 
Where there is but one child, less extensive than that of a stranger, 
have given rise to discussions amongst the Continental jurists of 
Europe, at least as subtile and inconclusive as any with which Jagan- 
natha and his precursors in India have been reproached. 

(a) That this is the law only as to self-acquired property is stated 
in Badri Roy v. Rliaywat Narain Dobey, I. L, R. 8 Calc, at p. 653. 

(&) Ti\ p. 63, 65. w 

(c) . Debt Parshad v. Thakur Dial, I. L. R. 1 All. at p. 113. 

(d) BJwjangrav v. Malojirdv, 5 Bom. H. C. R. 161, A. C. J.; LctJcsh- 
man Dacia Naik v. Ramchandra Dtula Naik, I. L. R. 1 Rom. 561 ; 
S. C. in App* L. », 7 I. A. 181 ; Coleb. Dig. Bk. V. Chap. I. T. 27, 
28 ; and infra, Bk. II. Chap. I. Sec. 2, Q. 2 and 5; Mifc. Chap. I. 
Sec. 3, para. 4, Stokes, 11. L. B. 382; May. Chap. IV. Sec. 4, para. 
11, ibid- 50* 
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•Masons, (a) The Bombay High Court; lias ruled lb) that 
u a father united with his son has full power to alienate 
self-acquired laud, ” which implies a complete power of dis¬ 
posal. (c) According to this principle, the head of a family 
would be equally unfettered in the distribution of his im¬ 
moveable as of his moveable self-acquired property, (d) 


( a ) Mib. Chap. I. Sec. 1, para. 27, Stokes, II. L. B. 376 ; May. 
©hap. IV. Sec, 1, para. 5, ibid. 43. A testamentary bequest cannot 
be made so as to cause an unequal division of ancestral moveables, 
Mcmakchand v. Nathu Parshotam , Bom. H. C. P. J. 1878, p, 

( h) Gangdbdi v. Vdmandji, 2 Bom. H. C. R. 304. 

(o) See also Mudclun Gopal Thnkoor et al v. Bccm JBul'sh Pandey et 
dl , 6 0. W. R. 71 C. R.; Bmva Misser et al v. Ecijah Bishen ProJsash 
JSfaram Singh, 10 ibid, 287 C. It. ; Gmiganaih v. Joaianath et <tl, N. 
W. P. S. I). A. E. for 1859, p. 63 ; and below, Bk. II. Chap. X See. 
2, Q. 2—8, Rem.; and Sec. 3, Q. 1, Rem. An unequal distribution of 
acquired property by the father is in some degree generally recog¬ 
nized by caste custom, subject only to the claims of the family to 
maintenance, and to protection against mere caprice. Steele, L. 0. 
pp. 58, 62, 216, 408. 

(d) But see also 1 Str. H. L. 20, 21; 2 Hid. 9, 11, 13, 439; and 
Coleb. Dig. Bk, II. Chap. IV. Sec. 1, T. 13, 14. 

As to what is included in immoveable property according to the 
HinclH Law, see Smriti Chandrika, Chap. VIIL para. 18 and note; 
Chap. XX. Sec. 1, paras. 44-48; Jamiyatrdm v. ParbhudCis , 9 Bom. H. 
C. R. 116; Maharana Fatesanji v> Demi Kalyanraya, 10 ibid. 189 I\ 
C.; Baiji Manor r. DesaiKalHanrm, 6 ibid. 56 A. C. J.; The Government 
of Bombay v. G. Shreegirdh<u'lalji, 9 ibid, 222; Balvantrao v. 
Purs-hotam et al, 9 ibid. 99 Krishna,hhat v. Kapabhat et al, 6 ibid. 
137 A. C. J. ; Bharaisangjee v. Navanidhar ay a, 1 ibid , 186; 
Sangcypa v. Sanganbasapa, R. A. Ho. 40 of 1875, Bom. II. C. 
P. J.' F. for 1876, p. 214; Shivngavda v. Dharangavda et al, 
R. A, Ho. 7 of 1875, ibid, for 1875, p. 144*; Sitaram Govind v. The 
Collector of Tanna, S. A. Ho. 193 of 1874, ibid, for 1875, p. 141; 
The Collector of Thana v. Bari Sitdmrti, l. L. R. 6 Bom. 546. Accord¬ 
ing to these decisions a liak or right appendant to an hereditary 
office or to membership of a group of village Mabars is immove¬ 
able property within the meaning of the Limitation Acts, and is not 
personal property within the meaning of Sec. Oof Act XI. of 1865 
(the Small Cause Court Act for the Mofuesil). Consequently the 
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Small Cause Courts have not jurisdiction in such cases even over 
claims for definite sums sued for as arrears. The contrary view, 
suggested by Hanmantrav Sadashiv v. Kern, Bom.H, C. P. J. 1875, p. 
291, and Nam Pirn v. Metro Sliidiieshvar, I. L. R. 3 Bom. 28, cannot 
safely be followed. The recent rulings have been embodied in Act 
XV. of 1877, Sec. II. Art. 132, which says that Malikanaarid Haksare 
for limitation to bo deemed charges on immoveable property. 

lithes under the English statute law are hereditaments, and a 
rent was regarded in early . times as an estate subject to the 
“ assise ” for possession; but all things of value not being land or 
interests in land (and some interests in land) are by the English law 
“ personal property,” a term by no means identical with moveable 
property, (see Frehe v. Lord Carbary, L. R. 16 Eq. Ca. 461,) 
and peculiar to the English law, in the sense in which that law uses 
it. See Butler’.s note to Co. Lit. 191a, Sec. IT. 2. A royal grant of an 
annuity therefore would be “ nibandlia ” according to Hindu Law, 
but according to the English Law it would, unless issuing from land, 
bo a merely personal inheritance. See Co. Lit. 20a, and Hargrave’s 
note. In The Government of Bombay v.JDesai KalUanrai Hahoomatrai, 
14 M. 1. A. at p. 563, the’Judicial Committee say of a Palanquin 
allowance: M They are by no means satisfied that the allowance, 
though payable out of the Government revenue of a particular 
Pergu.ruia, can properly be said to be ‘ immoveable property/ within the 
meaning of the clause in question. It did not constitute a charge 
which could be enforced against the land, or, since the year 1808, 
against the revenues of the land prior to the claim of Government. 
The utmost right of Dowlutrai after 1808, or his descendants, was 
to receive, after the perception of the revenues by Government, 
a certain annual sum of money out of the Collector’s Treasury.” 
In the case of The Collector of Thorn _ v. Hari Sitardm , I. L. R. 6 
Bom. 546, a Full Bench on appeal from a decision in which the judg¬ 
ment of Sir C. Sargent, J., had prevailed against that of Melvill, J., 
upheld the former. In the judgment delivered by Sir M. Westropp 
C. J , it is laid down that a grant to a temple of an annuity in cash 
and grain payable out of the extra assessments of particular divisions 
of a district is a charge on the districts, because the assessment is 
so. It is therefore, as a charge on immoveable property, itself im¬ 
moveable property. This seems open to the logical objection that 
* * charge is used in a double sense* As a real right a charge being 
an interest in land is immoveable property, as a tax .it is not. 
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TEnriate sons of the body have been horn after his adop- 


(See Ashton v. Lord LangMo, 4 De G. and 8m. 402, compared with 
Attrec, v. Howe, L. B. 9 C. D. 337, and Jems v. Lawrence, VV • W. for 
1882, p. 157. A charge confers a right to realization by sale o. i.v 
on which it is imposed. See Fisher, Mortg. Sec. 8; Trausf. of Prop- 
Acb, IV. of 1882, Sec. 100.) Again it is said that “ a grant by a Hindu, 
sovereign to a IiindQ temple, which can only be held by the managers 
of the temple, is immoveable property, i.a. “nibandha’ I his seems 

to assume the point in issue. If not, then the question is whether 
“nibandha” is necessarily immoveable property, and to say mat 
because some or oven all immoveable property is nibandha, allnt- 
bandha is immoveable, is not a permissible conversion. ‘ 1 lie question 
fisl whether the subject of the suit is in the nature of immoveable 
property, (.see above p. 229) or of an interest in immoveable property, 
and if its nature and quality can bo only determined by Hmdft law 
and usage, the Hindft law may properly be invoked for that purpose. 
But the “ nature and quality ” of a temple grant having been thus 
determined, the question of whether it falls within the class . oi 
“ immoveable property” is one of English construction, i.c. do its 
characteristics as ascertained (not the mere Hindu name by which it 
may be called; place the object withiu or without the comprehension 
of '“immoveable property.” This includes' fixed objects and such 
incorporeal rights exercisable in immediate relation to them as the 
local law on that account recognizes as immoveable. The latter are 
jura in re carved out of the full ownership of the object of property. 
See Story, Conti, of Laws, Sec. 4*17 ; Preka v. Lord Larbertj, L. It. Id It. 
C 461 A temple allowance payable by officials out of a tax levied 

by them, even a land-tax, does « not constitute a charge..against 

the land ” and therefore according to the Judicial Committee in Demi 
Kalianmi’s case, 14 M. I. A. 551, cannot certainly be said “ though 
payable oat of the Government revenue of a particular parganna ... 
feo bo “immoveable property.” (ih) The opinion then may perhaps 
be hazarded that where the HindO law in a matter explicable by it 
alono shows a particular right to be a jus in re over fixed property 
it may be regarded as included amongst immoveables, whether it bo 
also nibandha or not, and that where the right is not a jus in re (a 
real right as it is called) it is nob immoveable property even though 
it should bo nibandha according to the Hindu law, as ean gr. in case 
of a nerimuk (periodical payment) from the Govern meat treasury; 
This agrees with the definition given in the General Clauses Act I. of 
1868 and in the Registration Act III. of 1877. In the Limitation 
Acts' subsequent to Act XIV. of 1859 (Acts IX. of 1871, XV. of 
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(a) The illegitimate son of a Sftdra may also receive 
a share at the father’s choice (b) ; but those excluded from 

1877 ), t( Immoveable” must necessarily be construed according to 
the definition given in Act I. of 1868, Sec. 2, See also Wilks’s 
Mysore, Vol. I. p. 126. 

As to the English law respecting annuities, stocks and shares 
which are generally personal property, see Wins. Exec. Pt. II. Bk. III. 
Chap. I. Sec. 2. How these, when held by Hindtis, would be 
regarded now that “ immoveable ” and " non-personal 99 or “ real ” 
have been identified with “ nibandha” (—productive of a permanent 
income) may be a question of some difficulty. Shares in the Govern¬ 
ment Banks, it is expressly enacted by Act XI. of 1876, Sec. 19, shall 
bo “ moveable property, 99 and by Sec;. 22 the Banks are free to 
ignore trusts to which the shares are subject except for the purpose 
of excluding the Bank’s own claims for debts due to them from 
the registered shareholders. The Indian Companies Act, VI. of 
1882, Sec. 44, provides similarly in the caso of all Companies under 
the Act, that the shares shall not bo “ real estate or immoveable 
property.” Annuities under the Indian Loan Act, 2*2 & 23 Vic. Cap. 
39, Sec. 8, are declared to be personal property. Government loan 
notes, registered or enlaced for payment in London, are as assets of 
holder deceased declared personal property by St. 23 and 24 Vic. Cap. 
V. Sec. 1. In other cases the particular provisions of the constituting 
Statutes must bo looked to, in order to determine the nature of the 
property, and then in the caso of Hindus the Hindft law will govern 
the relations of the representatives or co-owners of the deceased 
owner inter so. The property will, in fcho first instance, usually vest 
in the executor or administrator under Act V. of 1881, Sec. 4. 

A pension, in the proper sense of a stipend proceeding from tho 
bounty of the Government, is protected against attachment by the 
Pensions Act, XXIII- of 1871, Sec. 11, but a grant of money or land 
revenue, such as a “ Toda Giras ” Hak, is not exempt, though under 
the same Act it cannot be made the immediate object of a suit 
cognizable by the Civil Court, Secretary of State for India v. 
Khomchand Jeyehand , I. L. U. 4 Bom. 432; Sycd Mahomed Isaack 
Mushy aclc v. Azeezoon Nissa Began, I. L. R. 4 Mad. 341; Radhabai v. 
Ragho, Bom, H. C. P. J. F. for 1878, p. 292. 

(a) Mit. Chap, I. Sec. 11, para. 24, Stokes, II. L. B. 420; May, 
Chap. IV. Sec. 5, para. 17, ibid. 63. 

( b ) Mit. Chap. I. Sec. 2, paras. 1 and 2, Stokes, H. L. B* 426; 
May. Chap. IV. Sec. 4, para. 32, ibid. 55; 2 Sfer. H. L. 70. In the 
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_ ..jare are entitled to maintenance, (a) On a partition 
being made by a father, head of a family, his wives receive 
each a son's share, (b) in case they had received no Sfcri- 
dhana. If they had received Stridhana, they obtain halt a 
shave, i.o., so much as, together with their Stridhana, will 
make up a son's share. 


A son born to the father after partition inherits his wealth 
either solely or in common with sons who have become 
reunited with him. (c) The already severed sons are disre¬ 
garded in a further partition between the father and sons 
in union with him. 


higher castes ho is entitled only to maintenance, ibid. 71. Inderun 
Vtilungypooly Taver v. Bamasawmy Pandia Palaver, 13 M. I. A. 141. 
The statement of the Pandits in the same case as fcoinainages 
between persons of different castes being unlawful except when 
sanctioned by the customary law of the castes, expresses the Hindi! 
law as received in Western India ; Steele, L. C. 29, 163,166. But a 
woman, being of a somewhat higher caste, is received into her hus¬ 
band’s, ibid. See above, pp. 83, 194, 263. 


(a) 2 Str. H. L. 68. 


(b) Mifc. Chap. I. Sec. 2, paras, ,8 and 9, Stokes, H. L. B. 379; May. 
Chap. IV. Sec,. 4, para. 15, ibid. 51; and compare the Myakrama 
Sangraha, Chap. VI. para. 22, ibid . 512; and Smrifci Chandrikfi, 
Chap. II. Sec. 1, para. 39. The mother gets a son’s share in every 
partition, IcrUjcot Singh v. Roj Coomar Singh, 20 C. W. It. 336, and 
the other cases cited and followed in Snmrun Thakoor v. Chinder 
Mom Misser, I. L. It. 8 Calc. 17- A step-mother must live with 
her step-son to be entitled to maintenance, p. 358, Q. 6 ; but see also 
In trod; tc Bk. I. Sec. 10. The Smriti Ohandrikfi., Chap. XI. Sec. I. 
para. 34, as quoted by the Viram. Transl. p. 136, regards the widow 
of an undivided parcener as taking a portion of the common property 
for her maintenance only when the father-in-law, <fec. are unable for 
some cause to protect her, as N&rada gives them guardianship with 
full power of control accompanying their liability for maintenance, 
"Vtram. Tr. p. 138. Her right is in transferable, sec above, pp. 254,302. 


(c) Mit. Chap. I. Sec. VI. paras. 1 , 4 ; Rawed Singh v. Bhagvjan 
Singh , I. L. R. 4 AIL 427. 
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Le share allotted to a wife or sister in partition becomes 


Stridhana heritable by her sons only in default of daugh¬ 
ters^ (a) or according to the Mayfikba in preference to 
daughters. (6) This rule is inconsistent with any intention 
to make property derived by a woman from her husband 
u revert” to his family on her death. Vijn&nesvara re¬ 
cognizes inheritance and partition equally as means by which 
a woman acquires property, and gives a single set of rules 
for the devolution of this property, all of which he calls 
Stridhana. (c) 

(a) Above, pp. 298, 808 ; Mifc. Chap. I. Sec, VI. para, 2. 

(5) Vyav. May. Chap. IV. Sec. II. Sec. X. paras. 25, 26; comp, 
p. 329, note (e), above. 

(c) See Mit. Chap. II. Sec. XI. paras 1, 2, 3, 8 ss, on which Sec. VI. 
para. 2 serves as a comment. But for the prevailing doctrine see also 
above, p. 334, and comp. p. 781 below. 

The widow’s power of dealing with property inherited from her 
husband or given or bequeathed to her by him has recently been 
discussed by Scott, J., in a torso and comprehensive judgment which 
applies equally to a share taken in partition. The conclusion arrived 
at by the learned judge was that according to the law of Western 
India, the widow may dispose at pleasure of moveable property thus 
taken by her while subjoct to restrictions as to immoveables for the 
preservation of the estate, Ddmodar Mddhcivjiv* Thdkar Parmanctn- 
das nJivandds, 13th February 1883, citing the cases of Bhagieandeen 
Doobey , 11 M. I. A, at p. 573 ; R ajender Narain v. Bija Go bind Singh , 
2 M. I. A. 181; Bechar Bhagvan v. Bai Lukshmee, 1 Bom. H. C. It. 56 ; 
Pranjivandas Toolseydas v. Devkuvarbai , 1 Bom. H C, R. at p. 133 ; 
Balvamirao T. Bapuji v. Pmshotam , 9 Bom. H. C. It. at p. Ill; Koonjbe - 
hari Dhurv. Premchand Dittf) I. L. It. 5 Calc. 685; Venkat Itamrav v. 
Venkat Suriyarav , I. L. It. 2 Mad. 333. See also above, pp. 98, 100, 
301, 334, 507. As to the quantum of the estate taken, sec above, pp. 
297 ss, 336 S 3 ; and as to an extension of this by express agreement, 
gift or bequest, pp 184, 315, and KoonjbeliarVs case, supra : as to the 
widow’s power of bequest, pp. 181,219,309; Vyav. May. Chap. IV Sec. 
X. para. 9. Where. a widow had inherited a house from her deceased 
son, and was alive, it was held that “ whether her mortgage was made 
for such purposes as will render it valid against her successor after 
her death, is a question which it is not necessary to determine m 
the present suit.” The mortgagee was awarded present possession, 
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,, ^7 a, 1# #. Partition between brothers or collaterals. 
a partition between brothers the shares are distributed 
equally; on partition amongst collaterals, per stirpes, (a) 
As to the extent of the property, thus subject to equal parti¬ 
tion, (b) see aboye, § 5 A, pp. 708 ss; § 7 a 1 ay pp. 770 ss. 

If there has been a partial distribution giving part of its 
share to one branch, it is debited with so much in account 
with the whole body of co-sharers, (c) But there is no 
general mutual right to an account of past transactions, (d) 

If previously to the separation a particular member had 
had sole possession with the assent of his coparceners of 
some portion of the estate, he may retain that portion, (e) 
and where a member had built a house out of his separate 
funds on a piece of the ancestral land, it was hold that this 


Malaya v. Basaya, S. A. No. 379 of 1880, Bora. H. C- F. J. for 1881, 
p. 43. A “ reversioner,” however interested, {see above, p. 96) is 
estopped from questioning the validity of an agreement in which he 
concurred and which he attested, whereby the widow of a person 
deceased, his mistress, and an illegitimate daughter by her, made a 
distribution of his property, Bid Bad v. Gur Sahai, I. L R. 3 All, 
362. See further § 7 a. 1 b, 

{a} See Summit Singh v. Khedun Singh d d, 2 Calc. Sel. R. 11; 
Coleb. Dig. Bk. V. T. 96, Corhm.; Mifc. Chap. I. Sec. 3, para. 1; 
Stokes, H L, B. 381; Chap. I. Sec. 6, para. 1; ibid. 391; Srariti 
Chandrika, Chap. Till. para. 5 ; 2 Str. H. L. 286, 368, 393. A mother 
cannot enforce a partition on an only son, 2 Str. II. L. 290 ; but if a 
partition is made they take equal shares, Steele, L. C. 49, 56. 

(6) A gift from a parent to one of the sons while undivided is 
exempted from partition, Yirara. Tr. 250. It must be of reasonable 
value ; above, p. 211. 

(c) See above, p. 698, note (6). 

(ci) See above, § 7 a, p. 763; Konerrav v. Gururav , Bom. H. C. P. 
J. 1883, p. 77. A duty to account arises from the time when a 
partition is wi’ongly refused, lb. 

(e) Sreenatk Dult et al v. Nand Kish ore Bose et al , 5 O. W- B. 208 
C. B. The charge created by attachment of an undivided share and 
the effect given to it by an actual transfer of part of the property to 
the possession of an execution purchaser are to be distinguished from 
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iOt become part of the family property subject to parfei- 
AU that the coparceners can claim in such a case is a 
proportionate addition to their shares by way of compensa¬ 
tion for the land withdrawn from the general partition, (a'y 
So m a case of partition of interests without-one in specie. (L) 
In Vithoba, Bdwd v. Haribd Baud, (<■) however, a house 
was divided, because built on family property, (d) In Jo tee 
Roy et ai v. Bheechuck Meah et al, (e) Phear, J., says that 
by a long holding in severalty with consent of other sharers, 
a member of the family acquires a right to have that parti¬ 
cular portion of the ancestral estate assigned, on a partition* 
to his share, and that a lessee under him may compel him 
to assert this right. Such a lessee holding on after a parti¬ 
tion under other co-sharers, their acquiescence in his lease 
is presumed after some years. A purchaser may build a 
wall on the part in his possession, and unless it is injurious, 
the Court will not order its removal. But there is no right, 
without permission, to- injure the other’s interests. (/‘) 


this case. But should the parcener in separate possession deal with 
the part so possessed effect would bo given to the transaction so far 
as consistent with justice to the ooparceners. See above, pp. 631, 633 ; 
Pmidurang Anandrav v. Bkdshar Sadaskiv, 11 Bom. H. 0. B. 72. 


(a) 2 Maori- H. L. 152. 


(h) The Collector o/24 Pergmnahs v. Debnath Roy et al, 21 C. W 

E. 222. 


(c) 6 Bom. H.C. R. 34 A. C. J. 

(«0 Contra, Gum Das Dha <• v. Bijay* Gobinda Baral, 1 B. L. Ii 103. 
(e) 20 C. W. K. 282. 


(/) Lalla Bitsmmbhur Loll v. Rajaram et al, 16 C. W. R. 140; Bis- 
sambur Shaha v. Shib Chunder Shaha et al, 22 ibid. 287. Under the 
English law when a partition is made eaoli parcener is entitled to a 
deduction of the value added at his sole expense to the part assigned, 
to him Irom the valuation of such part with which ho is charged in 
the account with his co-owners, Watson v. Glass, L. R. YY. N. for 1881, 
p. 167. 
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tights and duties arising on partition. —The rule regarding 
adopted sons given above holds good here also. The illegi¬ 
timate son of a Sftdra is entitled to half a share, (a) Regard¬ 
ing the interpretation of the term ‘ half a share/ see Book I./ 
Introd. p. 72 , 82. ( b ) On partition amongst brethren not only 
mothers, but step-mothers, paternal grandmothers, and step- 
grandmothers (r) receive a soiPs or grandson s share, 

(а) If there be no legitimate offspring, he is entitled to share 
equally with a daughter’s son, 2 Str. H. L. 70. But the Mit$ksbara» 
Chap. X. Sec. 12, paras, 1, 2 (Stokes, H. L. B. 466) postpones him to 
the grandson, except, for half a share. So Y&jn. II. 134. 

(б) See also above, pp. 379, 382, 383. 

(c) Coleb. Dig. Bk. V. Chap. II. % 85 Comm. Mohabeer Persltad 
v. Bamyad Singh et al, 20 C. W. R. 195; Badri Boy v. B hagwat 
Namin JDqbey , I. L. R. 8 Calc. 649; Dcmodhur Misser v. Senabutty 
Misrain, ib . 537. But the last quoted judgment says the step-mother 
takes her allotment only for life as a maintenance. As to this see 
above, pp. 303, 308, 310, 777. “ The mother’s title to her share is 

not founded on her former property but on positive texts,” Coleb. 
Dig, Bk. II. Chap. IV. T. 28 in med. 

In his wide construction of the term “ Stridhana,” Vijnane&vara 
is followed nearly a century later by Apar&rka. This author says: 
" Tho word ‘ Adya’ ia intended to include other kinds of woman’s 
property ; that for instance acquired under Yajnavalkya’s texts, 

‘ The wives must be made partakers of equal portions’ ; ‘Let the 
mother take an equal share’; * Sisters take a quarter of a brother’s 
share’ ; 1 Daughters share the nuptial present of their mother. 5 ' 
Everything else (in like manner) over which a woman has control, 
is by Mantt and the rest called woman’s property,” (Stridhana.) In 
Sibbosoondery Dabiav. Bussooneutty Dcib'ict , I, L. R. 7 Calc. 191, it was 
hold that a suit by a grandmother would lie for an .equal share with 
her grand-daughter and grandsons in the properties, which, under a 
previous partition decree, had been allotted to the representatives of 
her husband, and to a life-interest in the income of the property 
remaining unpartitioned. 

In the mean time the widows are entitled to maintenance ; see 
above, p. 259. But where two widows sought to enforce the terms 
of a partition deed, superseded by other arrangements, they were 
not allowed to turn their suit into one for maintenance, Naro Trim - 
bach v. Haribai, Bom. H. C. P. J. 1879,p. 33. 

Ganga Bai v. Sitaram , I. L. R, I All. at p. 174, deals with the widow’s 
maintenance as a charge on the joint estate,, a question which 
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ided they have obtained no Stridhana. If they have 
obtained Stridliana, they are then entitled to so much only 
as, with the Sfcridhana, will make up their proper portion, (a) 

On partition between brothers, the marriage expenses of 
the unmarried brother form a charge on the whole fund to 
be divided, and are to he provided for by a deduction there¬ 


in discussed at length in Lakshman Ramacliandra et al v. Satya- 
bhamabai , I. L. 11. 2 Bom.494, fe. C. ; Bom. H.C.P. J. F. for 1877, p. 349. 
The precepts of the S&stras on the subject of the widow’s residence 
have been variously construed, even by the Native commentators, as 
may be seen by comparing the Viv&daChint&mani, p. 265, with Jimflta’s 
D&ya Bh&ga, Chap. IV*. Sec. 1, para. 8 (Stokes, H L. B. 237), and 
Coleb. Dig. Bk. Y. T. 483, with Yaraclraja, p. 50. 

(o) Mifc. Chap, I. Sec. 7, paras. 1 sqq.; Stokes, H. L. B. 397; May. 
Chap. IY. Sec. 4, paras. 18 and 19, ibid. 52. See Bk. I. Chap. IY. 
B. Sec. 1 T Q. 10, Bornark, p. 507; Coleb. Bk. V. T. 87, Comm.; 
Jodoonath Dey Sircar et al\. Brojanath Dey Sircar et al, 12 B, L. E. 
385. The share given to a mother, &c., on partition, may, according 
to Jagann&fcha, be dealt with by her at her own pleasure, but, on her 
death, is inherited by her husband’s heirs. He distinguishes be¬ 
tween property originating in a gift on account of affinity, and in 
affinity alone, Coleb. Dig. Bk. V. T. 87. But see Nort. L. C, 295. 
The texts cited there may, however, be differently explained. In the 
case of a widow of a coparcener put on a partition amongst sur¬ 
vivors, into possession cf a defined share, the Privy Council say, in 
Bhugwavdem Doobey v. Myna Baee f at 11 M. I. A. 514 :—“ lb may be 
a question whether her share does not become absolute, though in a 
case coming from Lower Bengal, the contrary was decided by this 
Committee.” Prof. H, II. Wilson, Vol. Y. of his Works, p. 26, favours 
her absolute power of disposal. Coleb., in 2 Str/H. L. 383, says 
the Mit. and Madh. Ac-h. treat the allotment as an absolute assign¬ 
ment, contrary to the Srnriti Chandrika ; see above, pp. 298, 303, 
307 ss, 338. She holds only the position of a tenant for life however, 
and has no right to destroy buildings, according to Umapd Kantapd 
y, Ningosd Hirdsd, S. A. No. 123 of 1876, Bom, H. O. P. J. F. for 
1876, p. 144. See further below, p. 782, note (d). 

The construction of a deed, allotting money, <fcc., to a widow of a 
deceased coparcener, may be made according to the situation of the 
parties, S. liabutiy Dossee v. Sib Chunder Mullick , 6 M. I. A. 1; Boyle 
Chxmd Butt v. Kheiterpaul By sack , 11 B. L. B. 459, 
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but not those of a brother’s son. (ti) A mother’s share 
is equal to a son’s, (b) A sister's share is one-fourth of a 
brother’s, (c) Colebrooke, resting on the Mit&ksharS, 
makes this allotment an absolute assignment of a share, {d) 


<8L 


(a) 2 Str. H. L. 286, 288, 338, 423; Mit. Chap. I. See. 4, para. 19 
(Stokes, H. L B. 388); Sec. 6, para. 2 (ibid. 391); Sec. 7, p. 4 (ibid, 
398) \ Tirana, Tr. p. 81; Steele, L. 0. 57, 214, 404. 

(b) 2 Str. H. L. 296; Mitak. Chap. I. Sec. 7, para. 1. In Bengal a 
mother is entitled to obtain a share as representative of a deceased 
son, JugomoTum Roldar v. Sarodcvnoyee Dossee, I. L. R. 3 Calc. 149. 

* (e) 2 Str. H. L. 288, 366 ; Mit. Chap. 1 See. 7, p, 5-14; Stokes, H. 
L. B. 398—401; May. Chap. IV. Sec. 4, paras. 39, 40 (ibid, 57); 
Viram. Tr. pp. 84, 85. Narada, Pfc- II. Obap. XIII. si. 13, says that 
the eldest receives a greater share, the youngest a smaller, and the 
others equal shares, as also a sister unmarried. The variance of 
precept is explained by the Smriti Chaudrika, Chap, IV. as having 
reference to the extent of the estate, the sister’s claim on her bro¬ 
thers being greater in proportion as the aggregate is smaller. 
Dev&nda Bhabta adds that, failing the patrimony, the brothers must 
perform their sister’s marriage out of their own funds, as the 
Viramitrodaya, Tr. p. 81, imposes the duty of initiation on the 
brethren even though they have inherited nothing. In the case at 2 
Str. H, L. 312, the Sastri, apparently with the concurrence of Cole¬ 
brooke, on a partition claimed by one of four nephews against his 
brothers and uncles, directed that the property, being divided first 
amongst the different branches, sprung from the common stock, the 
portion allotted to the plaintiff’s branch should be distributed 
between him and his brothers, subject to a charge for the mainten¬ 
ance and marriage of their sisters. 

(d) Mit. Chap. II. Sec. 1, p. 32 (Stokes, H. L. B. 436); 2 Str. H. L. 
383; Vyav. May. Chap. IT. Sec. 4, para. 18 (Stokes, H. L. B. 52); Sec. 
10, p. 2, 7, 9 (ibid. 98,100). Ellis, at 2 Str. H. L. 404, says“ The 
daughter is heir of her father as well as the sons,” but that is per¬ 
haps putting it rather too strongly. If the share allotted to a widow 
is to be regarded as an estate of the same character as that which 
she inherits, the recent decision of Dliondo v. Balkrishna, Born.H. C. 
P. J. 1883, p. 42, is pertinent, which reiterates the rule that a widow is 
debarred from alienating the estate'apart from any claims of her 
husband’s relations, see above, pp. 100, 101. According to the caste 
usages generally, her disability to alienate fixed property is dependent 
on there being male relatives of her husband, Borr. Col. Litli. 46, 64, 
92, 103, 230, 367. Some say relatives not more remote than nephew’s 
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though some other commentaries regard it merely as a 
provision held for life, like property, as they insist, inherited 
or taken by gift from the husband, (a) Regarding the 
share allotted on a partition to a sister or widow however, as 
absolutely assigned, it may perhaps still be looked on, accord* 
ing to the analogy of the estate taken by a father in a divi¬ 
sion, as hereditary property for the purposes of further de¬ 
scent, and as, on that principle, going on the death of the 
widow to the heirs in the husband’s family, who being 
nearest to him arc, for this purpose, nearest to the widow. 
This may possibly have been the view of Nilakantha, in the 
Vyav. May. Chap. IV. Sec. 10, paras. 26, 28, (b) and would 
make her position similar to that of a widow of a separated 
coparcener as thus conceived, (c) The Mitakshara makes 
the share simply Stridhana, (d) inherited as described in 
Bk. I. Introd. pp. 146, 310; and in Bk. I. Chap. IV. pp. 
501 ss, 517 ss. (o) 

§ 7 a. 1. c.— Partition between reunited coparceners.— In 
the case ot a partition between reunited coparceners, the 
shares are equal, notwithstanding that the portions brought 

sons, ibid. 325, comp. 349. Yet her daughter and daughter’s son 
succeed to it, showing it is regarded as stridhana, ibid. 103. Ex¬ 
ceptionally she is allowed to dispose of what she inherited from her 
husband, ibid. 188, but not what she inherited from her father, ibid. 
165. She may alienate to relieve her necessities, ibid. 248, or to pay- 
debts and funeral expenses, &o., ibid. 281, though even in such eases 
the sanction of the kinsmen may be required, ibid. 303. 

In iS Dekhan Castes it was found that a widow could give away 
property if her husband had died divided from his family but not 
otherwise ; Steele, L. C. 373. By some she is allowed to dispose even 
of immoveable property given by her parents, ibid. 236. 

(a) See above, p. 777. 

(&) Stokes, II. L. B. 105. 

(c) Mit. Oh. II. Sec. 8, paras. 2, 7 ; Stokes, H. L. B. 85- 

(d) See above, and 2 Str. H. L. 402. 

(«) See also 2 Str. H. L. 411,412; Steele, Law of Caste, 62, 63. 
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ir»ron reunion were unequal, (a) Regarding the descent of 
shares in a reunited family, see Blc. I., Infcrod. pp. 140 
sqq. 

§ 7 A. 2.—Partition of naturally indivisible property.— 
Naturally indivisible property must be disposed of, so that 
the coparceners severally may derive from it the maximum 
of advantage, a principle readily deducible from the text 
of Brihaspati, May. Chap. IV\ Sec. 7, para. 22. (1) Ihus 
roads or ways, wells, tanks, and pasture-grounds ought to be 
used by all the coparceners.(c) The proceeds of an hereditary 
office are to be divided, or it may be enjoyed in turns, (d) 
Places of worship and sacrifice not being divisible, the copar¬ 
ceners after separation are entitled to their turns of 
worship, (e) Where such a mode of enjoyment is impr&cii- 

Mtay. Chap. IV. Sec. 9, para. 2 ; Stokes, H. L. B. 92. Tho 
Smriti Chandrika, Chap. XII. para. 4, understands the prohibition 
against inequality to be directed only against the allotment of a. 
quarter share to the eldest son, and allows an inequality in a new 
distribution proportionate to that of the shares brought in on 
reunion. This is expressly controverted by the Yyav. May., and is 
reconciled with Brihaspati’s rule, “ Brothers reunited share each 
other’s wealth,” only by a forced construction. See Smriti Chan- 
dr ikl Chap. XII. para. 15; Chap. XIII. para. 14. The Smriti Chan- 
drika. Chap. XII. para. 6, also assigns to reunited coparceners shares 
in any separate acquisition equal, for each, to halt what the acquirer 
retains. Seep. 698, note (6), and above, § 7 a. 1 b, p. 778. 

{b)' Stokes, H. L* B. 78; Vlram. Tr. p. 3; Coleb. Dig. Bk. V. T. 
366, Comm. 

(c) Steele, L. C. 60, 61. 

(cl) Steele, L. C. 216, 218, 229, from which it will be seen that local 
or family custom in many cases allows a greater or less advantage to 
seniority. 

(e) AnunA Moyee et al v. Boykantnath Boy , 8 C. W. R. 193 C. H. 
A refusal to deliver up an idol for the plaintiffs to perform worship 
was held by Pontifex, J , to constitute a cause of action, Debendronath 
v. Odit Churn Midlick , I. L R. 3 Calc. 390. It is generally a pri¬ 
vilege of the eldest to retain the household gods. Steele, L. C. 222, 
417. 
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mo or inconvenient, the property may be sold, and its 
proceeds divided, or the rights of the coparceners otherwise 
equitably adjusted by agreement. Clothes in use, vehicles, 
ornaments, furniture, books and tools are to be kept by 
the coparceners who use them, (a) But see also above, § 5 
B. ad Jin., page 730. As already pointed out (page 731) 
the family dwelling has by some been regarded as indivi¬ 
sible property* This doctrine has not been received by tho 
Courts, except to the limited extent above indicated. A 
suit for the partition of a family dwelling may be brought 
by the purchaser at an execution sale of the rights of a 
coparcener, according to Jhuhboo Lull Sahoo v* Kkoob Lall 
et al ( b ) But in Bombay a partial partition cannot be 
enforced, (c) 

A division of the right to worship may bo made by assignment 
of turns, Mitta Kantli v. Niranjim et al, 22 C. W. E. 438, S. C.; 14 
Beng. L. E. 166. Property dedicated to the service of a family idol 
is disposable only by the assont of all the members, and this cannot 
put an end to a dedication feo a public temple, acecoi'ding to a dictum 
of Sir M. Smith, KomOur JDoorganath Roy v. 'Ram Clmnder Sen , L. 
R. 4 I. A. at p. 58. A religious fund or dedication is indivisible 
according to Viram. 24.9. Narayan Saclanand v. Chintaman, I. L, R. 

5 Bom. 393, agreeing with Rajah Vurmah Valia v. Ravi Vimnak 
Kimlii Kutty , I. L. R, 1 Mad. 235, pronounces a religious endow¬ 
ment inalienable. It refers to Khusdlokand v. Mdhddevgiri, 12 Bom. 

H. C. R. 214, and many other cases ; but Mancharam v. Pranslmnkar 

I. Ij. R. 6 Bom. 298 S. 0. Born. H. 0. P. J. 1882, p. 120, recognizing 
the general principle, allows an exception in favour of persons in the 
line of succession, referring to SUdrdmbhat v. Sitdrdm Ganesh, 6 Bom. 
H. C. R. 250 A. C. J. Such a transaction does not defeat the intended 
succession; it only accelerates it. In the absence of a son, and with 
the consent of the heir, a holder of a temple grant may alienate it 
for the maintenance of the worship, Steele, L. C. 237. By custom 
the rights of a particular * 1 tirth-upadya* to minister to pilgrims is 
divisible and alienable, lb. 85. 

The interest of a temple servant in land held by him as remuneration 
may be sold in execution, Loilihar v. Wdgle, I. L. R. 6 Bom. 596. 

(a) Manu IX. 200, 219; Mit. Chap. I. Sec. 4, pi. 16, 19. 

( b ) 22 0. W, R. 294. 

(c) See above, p. 699. 

99 h 
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^ division of rents and other profits of land or houses 
called Phalavibh&ga, is permissible, and constitutes a valid 
partition, though distinguished from the ordinary distribu¬ 
tion in specie. The rule extends to the division of the profits 
of a Vatandari village, (ft) But such a distribution cannot 
be taken as conclusive of partition. (6) With the recent 
case quoted on this point, however, compare also Somangmida 
v. Bharmancfouda. (c) The Srnriti'Cliandrika, Chap. XV., 
paras. 3, 4, says that a phalavibhftga, which has discriminat¬ 
ed the rights of the co-sharers to the produce of the land, 
leaves them severally without a separate title to the laud 
itself, (d) Bat this does not seem consistent with principle, (e) 
§ 7 b. 1. bebts.— Debts due to the family may be distri¬ 
buted or assigned to a single member as part o f h is shared/) 


730. 


(a) Ruvee Bhudr v. Rupshunkw Shunkerjee et a'l , 2 Borr. 

(A) See above, p. 693. 

(«) 1 Bom. H. C. R. 43. 

(d) So Atnrttrao v. Abaft, above p. 703. See however above, p. <>34, 
note (d), and Virasvdmiv. Ayydsvdmi , 1 M. H. C. It. 471. 

(e) See above, pp. 694, 703. 

(/) Where there lias been a dishonest or wanton expenditure of 
the family funds by one member, “ a prodigal is to receive his share 
after deducting the amount ho has dissipated on other than the 
necessary samskaras of tho family, Steele, L. C. p. 62. 

It may be noted that between Hindfis the rule of damdupat, or 
limitation of interest to the amount of the principal, applies even in 
the case of a mortgage whore no account of the rents and profits lias 
to be taken. The rule has not been abrogated by Act XXVIII. of 
1855 or by tlie Limitation Acts, Gan-pat, Pandurang v. Adarji Dadabhcti, 
I. L. R. 3 Bom. at p. 833. Sea Steele, L. 0. 265, 266. The rule of 
damdupat is not applicable except where tho defendant is a Hindu, 
Nanehand Hansrdj v. Bapimheb Rudamblwi, I. L. R 3 Bom. 131. It 
is sometimes ignorantly supposed that the regular judicature ol the 
British Courts has increased the oppression of agriculturist debtors 
and small proprietors. The incorrectness of this opinion is shown by 
Steele, L. C. 269, 271; M, Elphinstcme’s Report on the Deccan, Bom. 
Jud. Sel. vol. IV. p. 143,193; Grant’s Rep. ibid. p. 241,242; Brigg’a 
Rep. ibid. 249; Chaplin’s Rep. ibid. 260; Pottinger’s Rep. ibid. 298, 
326,328,337; Chaplin’s Rep. ibid. 489, 495 / Robertson’s Rep. ibid- 
589. 
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mediate payment of his share of sach debts can-' 
not be claimed by any member from his co-parcener, (a) 
The common debts due by the family are to be distributed 
in the same proportion as the shares of the common pro¬ 
perty, (&) and the debts incurred in carrying on a joint busi¬ 
ness override the rights of the co-sharers in the property 
acquired by means of it (e); but the common property and the 
other members of a joint family are not answerable for a 
member’s separate debt, (d) Prom a passage in the Mayiikha, 
1. c., para. 2, it might appear that the discharge of the 
family debts is a necessary preliminary condition to a 
partition. The passage of Katyayana, however, which is 
cited by Nilakanfcha, is differently rendered by Colebrooke. (e) 
Naratfa, as translated by Jolly, p. 15, directs the 
brothers only to pay according to the shares, if they 
separate, and JimiUavahana (/) says of another passage 


(a) Bakshman Dadu Naik v. Ramchandra Dada Naik, L L. B. 1 
Bom. 561. 

(&) Jfoy*. Chap. IV. Sec. 6.-; Stokes, II. L. B. 72. When one of se¬ 
veral co-sharers in an estate pays the whole revenue,his suit to*recover 
contribution from the other co-sharers nob resting on contract cannot 
be brought in the Small Cause Court. Nolim Kr ishna Ghakravarti y. 
Berm Kumar Chakravarti, I. L. R 7 Calc. 605. See Act IX. of 1872, 
Sec. 69 ; Ram Tuhul Singh v. Rises war Rail Sahoo, L. B. 2 I. A. 131 
143; G'adgeppa Descti v. Jcpaji Jimnrdo , I. L. B. S Bom. 237; for 
the circumstances under which contribution can and cannot bo 
recovered. 

(c) Johurra Bibee v. Shreegopal Misser , I. L. R. 1 Calc. 470. 

(d) Karsinghbhat v. Chenapa binNingapa, S. A. No. 205 of 1877; 
Bom. H. C. P. J. F. for 1877, p. 329; and above Bk. I. Chap. VI, Sec. 
3 (#), Q- 2, p. 58$; 2 Sbr. II. L. 335 ; Mcihableshvar y. Sheskgiri , 
Bom. II. G. P. J- 1881, p. 183. A vabandaFs mortgage of his vatan 
property is nob valid against his heirs, either under Beg. XVI. of 
1827 or under Bom. Act III. of 1874, Kdlu Narayan. v. Hanmdpd, I. 
L. B. 5 Bom. 435. 

0) Dig. Bk. V. T. 369, 

(/) See Ooleb. Dig- Bk. V. Chap. II. T ill; Sinriti ChandrilcA 
Chap. II. Sec. 2, para. 20. 
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arada, Pt. II., Chap. XIII., si. 32, that it is intended 
to inculcate the obligation of paying the father's debts, 

(as that which says “ when-sisters are married ” merely 
prescribes the duty,) not to regulate the time of partition. 

The Srariti Chandrika, Chap. II. Sec. 2, p. 23, says, that if 
there are assets, the debts should be paid before partition. 

But Yajnavalkya (quoted para. 18) prescribes merely that 
the debts and the assets shall be equally distributed. In 
other passages (a) a distribution of the debts amongst the 
coparceners is recognised, and the I)ayakrama~SangTaha, 
Chap. VII. 5 para. 28, (b) expressly declares that the debts 
may be discharged subsequently to partition. 


If a distribution of the debts is made, the coparceners 
severally, who desire to secure themselves against further 
claims on the part of the creditors, should obtain the assent 
of the latter to that arrangement, (c) Without this the 


(a) May. Chap. IV. Sec. 4, para. 17; Stokes, H. L. B. 52; Mifc. 
Chap. I. Soc. 5, para. 1, ibid, 381; Coleb. Dig. Bk. I. Chap. V. Text 
149, 185; Bk. V. Chap. III. Text 111, and Jagannafcha’s Comm. 
Chap. VI. Text 375. 

(5) Stokes, H, L. B. 516. 

(c) See 1 Str. H. L. 191, and the authorities quoted there; and the 
oaao of Bholanath Sirknr v. Bciharam Khan et al , 10 C. W.K. 392 C. R. 
The sons of deceased members are answerable after partition only for 
their proper shares of a father’s debt, according to Coleb. Dig. Bk.. 

I. T. 182-5. fo Narada. Chap. I. Sec. III. para. 2, Tr. p. 15 ; Vishnu, 

Tr. p. 45. The Sarasvafci Vilasa, Sec. 96 ff, understands this as ' 

relating to a separate paternal debt distinguished from a family debt 

binding all, but in Doorga Ter sad v. Kesko Per sad, I. L. It. 8 Calo. 656 

S. C. } L. R. 9 I. A. 27, the Judicial Committee say of sons of a mem¬ 
ber of a joint family (aocording to the statement at the beginning 
of the judgment: “Bub it appears to their Lordships that tho plain¬ 
tiffs were not liable for the whole debt for which their father and other 
joint members of the family were originally liable, the debt having 
been apportioned amongst the several members of the family who 
had separated and several bonds given for the several portions of the 
debt. It appears therefore to their Lordships that, the High Court, 
was right, and that the infants were not bound to pay the whole of 
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ag&ets may be followed in tlieir hand's, (a) though a sepa- 
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rated son, it is said, is not answerable during the father’s 
life for any debt contracted by his father, (b) In Mahadct v. 


Narain Mahadeo, (o) the Bombay Sadder Court ruled that 


the debt for which the father was at one period jointly liable with 
fclio other members of the family, and that they were liable only for 
the father’s portion of the debt.” This they were ordered to pay, 
though their ostensible guardian was not the legal guardian and had 
no right to defend the suit in their name. If several bonds for the 
several shares of the debts had been accepted by the creditors in 
discharge of the original joint debts, there could of course be no claim 
except upon the several obligors. Bub the Hindu Law seems apart 
from that to impose only a several obligation on the co-sharers 
except in virtue of any of them possessing.himself of the whole estate 
or more than his share of it. See above, pp. 80, 610. 

In an opinion given, at 2 Str. H. L. 283, Coleb rook e says that 
the distribution of the debts in a partition is to be regarded 
merely as an adjustment amongst the parceners not affecting a 
creditor’s right against all or any of them. The caste rules, as at 
Borradailo’s Collection, Libh. 41, seem merely to contemplate a parti¬ 
tion of the debts, but so far as property subject to a charge had been 
taken the taker would probably bo liable for the common debt. See 
Steele, L. 0. 59, 219, 409. 

(a) See Coleb. Dig. Bk. I. Chap. V. T. 167, note; T. 169, and 
Jagann&tha’s Comm. $ Coleb. in 2 Str. H. L. 283. 

(b) Coleb. Dig. loo. cit. and Amrioi Roiv Trimbuck v. Trimhuck 
Roiv Amnda/yshwur , Bom. Sol. Ca. 249. See 2 Str. H. L. 277. And 
that a minor cannot be called on during his minority, ibid, 279. In 
Bagmal et al v. Sadashlw et al y S. A. No. 70 of 1864, Arnould and 
Tucker, J’J., held that separated sons are liable after the father’s 
death for debts incurred by him before the partition. As to the per¬ 
sonal liability for a father’s debts qee above, p. 80; and below, Bk. II. 
Chap, I. Sec. 1, Q. 5. As to the liability of the property, see 
Jamiyatram v. Furbhudas, 9 Bom. H. C. II. 116, referred to in the 
Introduction to Bk. I. p. 77; and also pp. 169, 642. In Itarreedass y. 
Ghirdurdass , S. D. A. Sel. Ca. 46, on attachment of a parcener’s 
share it was made liable for its proportion of the funeral expenses of 
the parcener’s mother. See Smfiti Chandrika, Chap. XIII. paras, 


12, 13. 

(c) 3 Morris, 346. 
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of the family property remains liable for a deb 1 
(properly) contracted by any member, although another may 
have obtained a decree for a partition, (a) For the separate 
debt of a single coparcener, the common property is not 
liable, but the creditor may, as we have seen, make the 
share available by enforcing a partition, (b) In the common 
case of a mortgage acquiesced in by the co-sharer seeking 
a partition be is liable generally in proportion to his share 
in the mortgaged property to the charges upon. it. (c) 
This does not enable him to redeem his own share alone, 
the obligation being indivisible, but lie may redeem the 
whole, (d) and as a condition of giving up their proper shares 
to tho co-owuers he may require payment to him of such sums 
by way of contribution as shall be found due according 
to the nature of the original transaction and on a general 
adjustment of the accounts amongst the co-sharers, (e) 
While the mortgagee is thus secured against any “ frag¬ 
mentation” of his security he must serve all co-sharers with 
notice of intended foreclosure under the Bengal Law,( /) and 
if he obtains a decree on the mortgage debt and executes it by 
sale against the mortgaged property must sell both his own 
and the mortgagor’s interest therein. .And even though the 
mortgagor’s interest only is specified as the object of sale 
yet the mortgagee who has promoted the sale is bound by an 
estoppel against afterwards setting up his own right, (rj) 

(a) See N&rada, Pt. I. Chap. III. si. 16. 

(b) /See supra, § 6 b; also pages 163, 263, 57 6, 578. 

(c) Bliyrub Chunder Mudduck v. Nuddiarchand Paul, 12 C. W. B. 
291; Laljeo Sahoy v. Fakeerchand, I. L. B. 6 Calc. 135. 

(d) The practice has sometimes been otherwise, see Musst. Phool - 
bash Koonwar v. Jballa Jogeehwar Sahoy, L, R. 3 I. A. at p. 26. See 
Norender Narain's case, below. 

(e) Rama Gopal v. Pilo , Bom. H. 0. P. J. F. 1881, p 161. 

( f) Norender Narain Singh v. Dwarka Lai Mundm, L. It. 5 L A. 
at p. 27. 

(p) See Hari r. Lakshman , T. L. R. 5. Bom. 614, quoting Syed 
Imam Momtazooddeen Mahomed v. Rajkumar Ghose, U Beng. L. R 408 
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Sabaji.Savant v. Vithsavant (a) a one-sixth share was 
awarded to two brothers by a decree for partition. They 
were dispossessed under a decree obtained by the mortgagee 
of an undivided one-sixth from the common ancestor, (b) 
It was held that they could not obtain a fresh partition in 
execution of their former decree, though it was suggested 
they might have a remedy against their former coparceners 
by an independent suit. 

§ 7 e. 2. Other liabilities, that is provisions for the main¬ 
tenance or portions of persons nob entitled to shares, as 
described above, Section 6 B, (c) may be distributed by 
agreement amongst the co-sharers. But the estate at large is 
liable, at least in the hands of the members of the family 
making a partition, ( d) and copax’ceners, who desire to limit 
their responsibility, must obtain the assent of the persons 
interested. At Calcutta it has been held ( e ) that the pur¬ 
chaser of part of an estate, subject to a charge, may be sued 
singly for the whole amount due, and the same principle 
would probably be applied in the case of a purchaser with 
notice of the lien or liability to a charge of the kind we are 


F. B.; Narsidds Jit ram v. Joglekar, 1. L R. 4 Bom. 57; Ind. Evid. 
Acfc, Sec, 115; Ckooramun Singh v. Shaik Mahomed Alt, L. R. ,9 X A. 
21, 25. 

(а) Bom. H. C. ?. J. F. 1881, p. 193. 

(б) Rdmchandra Dikshit v. Smitribdi , 4 Bom H. C. R. 73 A, C. J. 
and per Lord Hardwioke in Penn v. Lord Baltimore , 2 W. & T., L. 
C. 844. 

(e) See also pp. 77, 163, 164, 235, 776, 780; Bk. II Chap. II. Sec. 1, 
Q t 9 ; Narhar Singh v. Dugmth Kuer, I. L. R. 2 All. 407 ; above, 
pp. 251, 252. 

(d) Ramachandra Dikshit v. Savitribai, 4 Bom. H. C. R. 73 A. €. J., 
referred to above ; Adhiranee Narain v. Shan a, Males et al , I. L. R. I 
Calc. 365; N&rada, Part, II. Chap. XIII. paras. 25-29; Manu V. 148, 

(e) Prosonno Coomar Sein v, The Rev* B . F. X. Barboaa , 6 C. W. R* 
253 C, R. 
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considering, (a) Lastly, if contrary to the knowledge 
and expectation of the co-parcouers who made the partition, 
an absent co-parcener supposed to be dead should come 
forward to claim his share, or the widow of one deceased 
should give birth to a son, the proper share of this additional 
parcener must be made by proportionate deductions from the 
shares distributed. ( b ) The coparceners in existence how- 
ever or begotten at the time of a partition, and those only, 
are entitled to shares. After-born members of the family 
share only with their father or those united with him. (c) 

A son who has for money relinquished his share to his 
father stands thenceforth in the position of a separated son. ( d) 
But as a separated son he succeeds in preference to the 
widow, though the hither can dispose of the estate, (e) 

After a partition ha3 been made a son born to a copar¬ 
cener (including a father in relation to sons separated from 
him in such partition) succeeds to the share and to the 
acquisitions of the separated coparcener to tho exclusion of 


(a) S. Bhcigahati Dasi v. Kanailal Milter el al , 8 B. L- It. 225; B. 
Goluek Chunder Bose v. B . OUlla Dayev, 25 0. W. R. 100 0. R. 

(b) Mat, Chap. I. Soc. 6, parag. 1, 8; Stokes, H. L. B. 398-5; 
May. Chap. IV. Sec. 4, para,. 35; Stokes, H. L. B. 56; Coleb. Dig. 
Bk, V. Chap, VII. Sec. 2, T. 394. 

(c) Yekeyamicm v. Agniswarum et al, 4. M. IT. C. R. 307; Mit, Chap, 
I. Sec. 6, pi. 4; Stokes, II. L. B. 394. 

'(H Steele, L. C. 56, 58, 61. 

(e) See BalkrisJma Trimbak v. Savitfibai , I. L. R. 3 Bom. 54. The 
descendant who lias taken a part of the property in discharge of his 
claims and left the family, (Steele, L. 0. 213), has thus forfeited his 
rights as a co-sharer in any further partition, but not as heir on 
failure of the members who remained united and their represen¬ 
tative descendants. These rights are reciprocal. (Steele, L. C. 233, 
422.) Amongst some castes this heirship of the brethren excludes 
the daughter except as to gifts from her father (Steele, L. 0. 425) and 
even the widow (■ ib . 424, 423,) though in fewer cases. 
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-rmer co-sharers. (a) He stands on the same footing 
towards tlio paternal estate as a son who remained united 
with his father when a separation occurred between the latter 
and his other coparceners. ( b ) This does not, however, pre¬ 
vent a gift of a moderate amount to a separated son (e) as 
to one unseparated. 

Partition does not finally close all claims of the father 
and sons on each other (cl) or deprive a separated son of 
his right of inheritance in competition with another heir, 
as for instance a reunited coparcener not a son. (e) In case 
of absolute indigence, their claims on each other revive. (/) 
So too the claim of a mother or a wife to support is not 
extinguished by the allotment to her of a share, (g) 

A suit on an alleged partition which the plaintiff fails to 
establish does not bar a subsequent suit by him as a copar¬ 
cener for partition of the property set forth as undivided, (h) 

(a) Gant. Ad. .28, para. 26; Narada, Ft. II. Chap. XIII. para. 44; 
Steele, L. 0. 59, 406 ; Note (c) above, p. 792. 

( b) See Mit. Chap. I. Sec. 6, para. 2; Vyav. May. Chap. IV. Sec. 4, 
paras. 33, 34. 

(c) Mit. Chap. I. Sec. 6, paras. 13, 14, 15. See Lakshman Dada 
Naik v. Ramchandra Dada Naik , I. L. R. 1 Bom. 561, 567, S, C., L. 
B. 7 I. A. 181. Not by will against an unseparated son, ib. 

(<3) Viram. Tr. p. 54, 218. See 2 Macn. 114, 148; Hir&fca, quoted 
in Coleb. Dig. Bk. V. T. 23. 

(e) Viram. Tr. p. 218; Ramappa Naiken y. Sithammdl, I, L. R. 2 
Mad. 182. 

(/) Steele, L. C. 40,178,179; Smriti Chandrika, Chap. II. Sec. 1, 
para. Biss; IlimMsing v. Ganpatsing , 12 Bom. H. 0. R. 94; Ram* 
chandra v. Sakharam Vagh, I. L. R- 2 Bom. 346; Savitribai v. 
Laxmibdi, I. L. R. 2 Bom. at p. 590. See Sree Cheytania Anunga 
Deo v. Purmram Deo, Mori. Dig. p. 442, No. 38. So also a guru 
and a chela are bound to support each other in distress; Steele, L. 
0. 442. 

(p) Colob. Dig. Bk. V. T. 88, Coram* See 1 Sfcr. II. L. 67, 175; 
Smriti Chandrika, Chap. II. Sec. 1, para. 3 ss. Steele, L. C. 40, 
states the duty generally. 

(h) Koncrrav v. GururaVf I. L. B. 5 Bom 589. 

100 a 
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j.no execution of a decree for partition of an estate 
subject to payment of land revenue is to be made by the 
Collector, (a) 

Repugnant conditions cannot be annexed to tho separate 
estates taken under a partition, (b) 

(a) Act X. of 1877, Sec. 266- Rules for the perf ormance of the 
duty aro provided by Bombay Act V• of 1879, &oc. 113. 

Joint owners have, under English law, equal rights to custody 
of title deeds. On a partition they are usually assigned to the solo 
owner or the owner of tho largest; share of the portions to which 
they severally relate, but with a right in all interested to see arid 
have copies of them. Soe Lambert v. Rogers, 1 Mcriv. 4S9 ; Jones v. 
Robinson, 3 DeG. M. & G. 910. Hindu custom assigns the custody 
to tho head of the family with liberty of inspection to all interested. 
Stcdc. L. C. 220. 

(A) K. Venhdrdmunm V. K. Bramama Sdstralu, 4 Mad. H. C- R. 
345 . 
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CHAPTER I. 

BETWEEN THE HEAD OF A FAMILY AND HIS 
FIRST THREE DESCENDANTS. 

SECTION L—OF ANCESTRAL PROPERTY. 


Q. 1.—Can a sort claim a share of the ancestral and 
undivided property from his father ? 

A .—A son has no right bo demand a share of the ances¬ 
tral and undivided property from his father against his 
wish, unless there are good reasons for the demand* These 
.reasons may be stated thus :—*(1) The father has relinquished 
his claim to his property. (2) He is dissipating his pro¬ 
perty. (8) He is in an unsound state of mind, (4) He is 
very old. (5) Ho is afflicted with an incurable disease. In 
all these cases a son can claim a share of the ancestral pro¬ 
perty from his father, though ho may bo unwilling to give 
it.— 8aratj January 3rd , 1859. 

Authorities. —(1) Vyav. May. DayabMga, p. 91,1. 7; (2*) Mit. 
Vyav. f. 50, p* 1, 1- 7 

^ For the ownership of father and son is the same in land, which 
was acquired by the grandfather, or in a corrody, or in chattels” 
(which belonged to him). (Mit. Chap. I. Sec. 5, para. 3; Stokes, H, L. 
13 391.) 

Remarks.— 1. The passage quoted by the Sasfcri, as well as the 
rules derived thoi'efrom, refers to the self-acquired property of the 
father. Regarding the fourth ground for which the son is said to 
be able to demand division—oid age—it ought to be remarked that 
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nrolds good only if the father is unable to manage his affairs on 
account* of old age. (a) 

2. According to the Mitakshara, 1. c. and ibid « paras. 5 and 8, the 
son has a right to demand a division of ancestral property. ’Nila- 
karitha states the same. (May. Chap. IV. Sec. 4, para. 13; Stokes, 
H. L. B. 51). See also Duyashunker v. Brijvullubh . (6) 


Q if 2.—A man has a right to one-third of the property 
left by his deceased father. The man has two sons. The 
question is, how the inanV share should be divided among 
the grandsons ? 

A .—The sons and the grandsons of the deceased have 
equal right to the share of the grandfather’s property, but as 
the father of the two grandsons is alive and is in a good 
state of health, the share cannot be divided unless the father 
has no objection thereto. The Sastra assigns many condi¬ 
tions to the subdivision of such share, and it is, therefore, 
impossible to say what shall be the share of each grandson 
in the share of the son.— Surat, March , 18 th 1858. (c) 

Atithobitv. — ■* Mib. Vyay. f, 50, p, 1,1, 7 (see the preceding Ques¬ 
tion). 

Remarks. — 1. The sons can enforce the partition of the ancestral 
property, and it must be divided equally between the father and his 
sons if the father holds a separated share. If be is united with his 
brethren his intervening will may defeat the sons’ desire or parti¬ 
tion unless they can make out a case of unfair dealing, (d) 

2 The Blstri thinks of the partition of property acquired by the 
father himself, or of the grandfather’s property during his life and 
that of the father. 


Q. 3. Can the sons of a man divide the ancestral pro¬ 
perty among themselves without his consent? 


(a) See Steele, L C. 216. 

{b) Born Sel. Ga. pp. 41, 45. See above, pp. 659 ss. 

(c) Similar answers were received from Ahmednuggur } February 
216/, 1851 ; Broach, May 22nd , 1857. 

{d) S:i& above, pp. 604, 657. 
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A man's sons have a right to the ancestral property, 
hut if such property, after haying passed from the family, 
was regained by the father, it must be considered as his 
acquisition. This, as well as that property which may have 
been directly acquired by the father, cannot be divided 
without his consent.— Tanna , March 2nd, 1854. (a) 

Authorities.— (1) Mifc. Yyav. f. 50, p. 1, L 7 (see Q. 1 of this Sec.); 
(2) f. 47, p. 1, 1. 7; (3) Yyav. May. p. 91, 1. 2; (4) p. 91, 1. 4. 

Remarks. —1. The sons have a right to demand from their father 
a division of the ancestral property, and can force him by law to 
make it. Bat they cannot divide it privately amongst themselves 
without reference to their father. 

2. As to the meaning of “ recovered,” when applied to a family 
estate, see Bksessur Chuckerbutty et ai v. Seetul Churuler Chuckerbnt - 
ty, (5) and Introd. § 5 A. 2 b , p. 718. 

3. Prof.. H. H. Wilson observes on this subject, in Yol. V. of his 
Works, at p. 68:—“They leave no doubt that a man has neither 
temporally nor .spiritually an absolute command over the whole of 
any description of his property: he may certainly make away with a 
great part of it, but there is a limit. That limit is an adequate 
provision for his family,'and we can conceive no more difficulty as 
to the determination of this provision by the Court, than there is 
in the ascertainment of the sum a widow is entitled to for her 
maintenance. In the above texts also is to be understood the exist¬ 
ence of no distinction between self-acquired and inherited property, 
and they all apply to a man's wealth generally, making it impera¬ 
tive upon him to secure provision for his family before he alienates 
even self-acquired wealth, With this reservation, he may dispose 
of property he has gained during his own life-time as he pleases, 
as according to Katyayana ‘ except his whole estate and his dwell¬ 
ing house, what remains after the food and clothing of his family a 
man may give away. 5 (c) Food and clothing are, however, not to be 
understood in their literal acceptation only, but imply maintenance, 
as appears from other texts. With regard also to moveable ancestral 
property, there is authority for considering that to be at the father’s 

( a) Similar answers were received from Surat , May 27th , 1847 ; 
Ahmednuggur, July 18th, 1850; Poona, October 18 th f 1854; Dhanvar, 
October 25 th, 1858. 

(b) 9 C. W. R. 69 C. R. 

00 Yyav. May, Chap. IX. p. 4; Stokes, H. L, B. 134. 
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mviv^Js^- according to the text of YajHavalkya: ‘ of precious atones 
pearls and corals, the father is master of the whole, but of the whole 
immoveable property neither father nor grandfather is master.’ (a) 
The text of Vishnu, however, goes further and declares that ‘ the 
•father and son have equal ownership in the whole of the grand¬ 
father’s wealth. 3 As however the control over moveable property, 
consisting at least of money or jewels, is a nullity, the distinction 
may be admitted, and the power, if not the right, of a father to 
dispose of such property at his pleasure is in general undisputed; 
at the same time it may be safely said that the alienation of this 
property, like that of self-acquired wealth, is only allowable after 
provision made for the family, and that the unequal partition of 
both amongst sons, which is authorized by special considerations, 
may be set aside, if tlio least favoured son can establish undeniably 
that he has been deprived of a due share of his father’s wealth by 
that father’s unjust anger towards himself, or undue partiality for 
another son.” ( b) 

q 4 .—A Yogi had four sons. Two of these, one a minor 
and another of full age, lived with their father. The other 
two; who had a quarrel with their father, divided the house, 
which was the ancestral property of the family, against the 
will of their father and in liis absence. Can the two sons 
divide tho property, or must such a division be cancelled ? 

A. —The division must be cancelled. 

Ehandesh, October 11th, 1852. 

Authority.—V yav May. p. 90,1. 2. 

Bum arks. — 1. The Bfistri’s answer is right, because the division 
had been made, as :1b would seem, without due regard to the equal 
rights of the other brothers. But it must be understood, that, 
though this division must, be cancelled, the sons may according to 
the 6&stras force their father to make a division of his ancestral 
property. 

(а) Quoted from the Mitflkshara in the Vyavah&ra Mayhkha, 
Chap. IV. Sec. 1, p. 5 ; Stokes, H. L. B. 48; Day ak ram a- San grab a, 
Chap. VI. p. 19 f; Stokes, H. L. B. 511; and DayabhSga, p. 56 
(Chap. II. Sec. 22; Stokes, II. L. B 204). 

(б) ' Comp. Steele, L. 0. 213, 408; Coleb. Dig. Bk. V. T. 74, 75, 

78 ; and see above, pp. 209, 637, 641, 645. 








,&/ The authority quoted by the Sastri, which declares that bro¬ 
kers shall divide the estate after their father's death’ 5 (a) refers to 
self-acquired property, and is, therefore, out of place. 


Q 5.—A man has instituted a suit against his father for 
a moiety of the ancestral property as his share. The father 
has answered that he has contracted some debts on account 
of the maintenance of the family, and that his son cannot 
claim a share of the property until the debts haste been paid. 
The question, therefore, is* whether a son can claim a share 
of the property without paying the debts ? 

A .—The obligation of liquidating the debts rests on the 
father. His son is not at all responsible for them as long 
as the father is alive. The father and the son have an equal 
share in the ancestral property of the family. The son, 
therefore, can claim, a moiety of the property without being 
obliged to pay the debts.— Surat, July 6th , 1860. 

Authorities (1) Hit. Vyav. f. 19, p. 2,1. 8; (2) f. 50, p. 1,17, 
(see Chap. I. Sec. 1, Q. 1); (3) £. 46,p. 2, l. 11:— 

“ Even a single individual may conclude a donation, mortgage, or 
sale of immoveable property, during a season of distress, for the 
sake of the family, and especially for a pious purpose. 55 

“The meaning of that is this :—While the sons and grandsons aro 
minors and incapable of gi ving their consent to a gift and the like, 
or while brothers aro so and continue tmsoparafced, even one person, 
who is capable, may conclude a gift, hypothecation, or sale of immove¬ 
able property, if a calamity affecting the whole family require it, or 
the support of the family render it necessary, or indispensable duties, 
such as the obsequies of the father or the like* make it unavoidable.” 
Mit. Chap. I. Sec. 1, paras. 28, 29.; Stokes, H. L. B. 376.) (b) 

Remarks. —1. “ In respect of the grandfather’s estate the sons are 
not dependent on the father, as they are in respect of the father’s 
self-acquired property. Consequently the partition of the grand- 

fa) Borradaile, May. Chap. IV. Sec. 4, para. 1; Stokes, II. L. B. 47. 

( b ) See N&rada, Ft. I. Chap. III. paras, 2, 3, 4, Ac. above, and 
Introd. to Bk. II : >pp. 609, 617, 641, 614, 
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■’s estate may be made even against the father’s will, and 
e regarding the father’s two shares does not obtain.” (a) 

2, Though the Smritis do not provide for a son’s paying the 
family debts while the father is alive and capable, that is because they 
contemplate the father as the sole manager. (?>) The passage cited 
shows that the Sasfcri’s view was too narrow, for if an ordinary mem¬ 
ber may incumber the estate for the needs of the family, (c) much 
more may the father; yet his power of dealing with it would be 
crippled if a son could at any moment claim his share free from its 
proportional burden. The customary law imposes on sons an obli¬ 
gation to pay all debts reasonably incurred in the administration of 
the affairs of the family, (d) as on the father of paying those necessa¬ 
rily incurred by sons living with him unless he has expressly warned 
the creditor against lending to them, (e) 

3. The rights of a decree-holder for the father’s debts were pre¬ 
ferred to those of a decree-holder for the debts of the owner him¬ 
self. (/) This would probably nob be admitted in Bombay unless the 
property had been attached before the father’s death in execution of 
the decree against him. See above, pp. 77, 161, 193. (g) 

Q. 6.—A person had six sons, the eldest of whom is dead, 
the son of the deceased sues his grandfather for a share of 
the family property. Is the claim admissible ? 

A .—The grandson cannot claim any share of the property 
which his grandfather may have himself acquired. He may, 
however, claim a share of that which may have descended 
from his ancestors.— DUarwar , 1846. ( h ) 


(a) Viram. Tr. p. 66. “ The father may reserve to himself one 

extra share of all property acquired by his own exertions, and as 
respects that proporby ho may even deprive his son of succession to 
it; bub the son has an indefeasible right to inherit descended pro¬ 
perty,” Steele, L. 0. p. 58. 

(i b) See above, pp. 644, 646; Steele, L. C. 405. 

(c) Above, p. 632; Steele, L. 0. 54, 398. 

(d) Steele, L. C. 40, 217. Above, p. 164. 

(e) Steele, L. C, 178. 

(/) Gunga Narain v. Umesh Ckuncler Bose et al, C. W. R. for 1864, 
p. 277. 

(g) For the Madras law, sec above, pp. 162, 628. 

( h ) A similar answer was received from Surat, September 19^,1864. 
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S * Mit. Yyav. f.60, p. 1,1.7 (see Chap. I. Sec. 1, Q. 1). 


Rkmahks. — 1 . The authority quoted refers only to the case of a 
father and a son. 

2. The question, whether a grandson can force his grandfather to 
make a division of the property which he inherited from, his ances¬ 
tors, has not been touched directly in the Hindd Law-books. Still 
the correctness of the Sastri’s opinion may be shown by the follow¬ 
ing considerations:— The position of a son's son towards his 
grandfather, and his rights to the ancestral property, are exactly the 
same as those of a son failing the latter. Both have by and from 
their birth an ownership in the family property—a right which is 
indefeasible and unobstrncfcible, (a) Moreover, on the death of his 
father, the grandson takes his place in regard to religious ceremo¬ 
nies and represents him; it is only consistent therefore that the 
grandson’s right to demand a division of his grandfather’s ancestral 
property should be the same as that of liis father, (b) 


Q* r L““~~A man lias two sons. He equally divided Ins pro¬ 
perty between them. He gave one share to his eldest son 
and the other to Jiis grandson, because his younger son was 
abroad. The question for consideration in the case is, 
whether a father can, without the consent of his son, give 
his share to his grandson ? 

A. —The father could not give his son's share to his grand¬ 
son* unless his son is incompetent to receive it. 

Ah'tnednuggur, September 12 th, 1855 ; 

Authorities.—( 1) Mit. Yyav. f. 47, p. 1, 1. 7 ; (2) f. 60, p. 1,1. 13; 
(3) f. 60, p. 2,1. 8 ; ( 4 ) f. 46, p. 2,1. 14; (5) f. 50, p. 1, 1. 7 ; (6) f. 12, 
p. 1,1. 16 ; (7) Yyav. May. p, 161,1.8; (8) p. 94, 1. 1; (9) p. 94, 
1. 3 i (10*) Yiramit. f. 181, p. 2,1. 16 

Now both that partition which is made at the desire of sons 
during the lifetime (of their father), and that which is made after 

(a) See Mit. Chap* I. Sec. 1, para. 3; Stokes, H. L. B.365; and 
Bk, L p. 67, 74; Steele, L. C. 58, 63, 40; Ooleb. Dig. Bk. V. 
Chap. II. ad init. 

(b) See also Introd. to Bk. II. p. 658 ; an & NdgaUnga Mudali v. 
Sublwamaniya Mudali et al, 1 M. H. C. .R. 77. 
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ih£dather’s death, are made even at the desire of one (co-parcener). 
Therefore, that also, which has been stated by Katy&yana, in his 
chapter on Partition, * They shall deposit the wealth of minors and 
absentees, preserving it from expense, with (their) relations and 
friends,’ can take effect. 3Tor, if a partition could not take place 
without the permission of such (minors or absentees), the state¬ 
ment that their wealth shall be deposited with relations or friends 
would be improper.” 

[Remark.— According to the above passage it would appear that an 
absent son must not be simply passed over in favour of his son. 
But there would be no objection to deposit his share with the latter, 
in case the son’s son is of age and fit to take care of it. See also 
Introd. to Bk. II. p. 676. 


Q m 8.—A man gave a portion of the property be¬ 
longing to his father to his son who had separated from 
him. It remained in the possession of his son for ten years. 
The son afterwards sold it. By this .time his half brothers 
born after the giving of the property, filed a suit and assert¬ 
ed that they had a right to a portion of the property given 
by their deceased father. The question is, whether or not 
sons, bom after their father had given away his property, 
can claim a portion of it, even when it has been sold to 
another. 

A,~~~When a father and his sons have divided their 
property and become separate, sons born after the partition 
can have no claim to the property which passed into the 
hands of their brothers. They cannot, therefore, sue those 
who have received a share of the property, nor those to. 
whom it has been sold.— Tanna , July 12th , 1851. 

Authority.— Mit. Vyav. f. 50, p. 2, L 7:— 

“ A son born before partition has no claim on the wealth of his 
parents, nor one, begotten after it, on that of his brother.” (Mit. 
Chap. I. Sec. 6, para. 4 ; Stokes, H. L. B. 394.) 

Rem auks. —1. Sons horn after partition have, however, an 
exclusive right to their father’s share, and to any property which 
he may have acquired after partition, (a) 


(a) See above, pp. 68, 792. 
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In the case of Baee Gunga v. Dhurimdass Nurseedas , (a) the inter¬ 
est of a son still unborn was admitted as against a dissipation of pro¬ 
perty by the father; bat in the case of Buraik Chuttnr Singh et al v. 
Greedharee Singh et al, {!>) it was held that a grandson unborn at the 
time cannot afterwards question an alienation of ancestral property 
made by his grandfather with his father’s assent. It is only on the 
actual birth of the son that his co-ownership arises; it is not retros¬ 
pective, as adoption to some extent is when made by a widow. Per¬ 
haps this principle may be applied to explain the case of Giridhari v. 
Kanto, (c) the debts there having apparently been contracted before 
the birth of a son. (d) A son cannot contest an alienation made 
by his father before he was begotten, (e) or adopted. (/) 


SECTION 2.—OP SELF-ACQUIRED PROPERTY. 

Q. ].—Can a man and his son divide their property be¬ 
tween them ? 

A. —The property left by the grandfather may be equally 
shared by the son as w r ell as his father. The property 
acquired by the father should be divided into three shares, 
two of which should be allotted to the acquirer and one to 
his son .—Sholapoorj January 2 9th, 1855. 

Authorities.— (1) Yirara. f. 105, p. 2,1. 3; (2) Vyav. May. p. 183, 
1. 6; (3) p, 174,1. 3; (4) p. 180,1. 3; (5) p. 180,1. 4 ; (6*) Hit. Yyav. 
f. 50, p. 1,1. 7 {see Chap. I, Sec. 1, Q. 1); (7*) f. 50, p. 1,1. 11 

<f So does that which ordains a double share (relate to property ac¬ 
quired. by the father himself). 4 Let the father making partition 
reserve two shares for himself.’” (Mit. Chap. I. Sec. 5, para. 7 ,* 
Stokes, H. L. B. 392). But see also paras. 9, 10; Stokes, H. L. B. 393 ; 
Colebrooke, Dig. Bk. Y. Sec. 96; N&rada, Ft .11. Chap. XIII. si. 12. 


Q . 2.—A man has four or five sons, and it is probable 
that he may have more. For some reason known only to 

(a) Bora. S. A. R. for 1840, p. 16. 

(b) 9G. W. R. 337. 

(c) L. R. 11. A. 320. 

(d ) See Chap. I. Sec. 2, Q. 8. 

(a) Jado Singh v, Musst. Ranee, 5 X. "W. P. R. 113. 

(/) Ramhhat v. Lakshman Chintaman, I. L. R. 5 Bom. 630. 
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memorandum^ showing what each 
of liis sons v/as to receive on account of his share. Can 
this memorandum he taken advantage of by the sons in 
claiming a share during the lifetime of the father? 

A* — A father may give shares to his sons if he chooses, 
but sons have no right to demand shares of any property 
acquired by their father while he is alive. The memoran¬ 
dum does not seem, to be authoritative, and cannot be taken 
advantage of by the sons.— Bharwar , January 11 th 9 1850. 

Authority. —Mit. Yyav. f. 47, p. 1,1.12 

“ One period of partition is, when the fattier desires separation as 
expressed in the text [para. 1], * 'When the father makes a partition.’ 
Another period is while the father lives, but is indifferent to wealth, 
and disinclined to pleasure, and the mother is incapable of bearing 
more sons ; at which time a partition is admissible, at the option of 
the sons, against the father’s wish; as is shown by Narada, who pre¬ 
mises partition subsequent to the demise of both parents, * Let son s 
regularly divide tho wealth when the father is dead/ and adds, * or 
when the mother is past child-bearing, and the sisters are married, 
or when the father’s sensual passions are extinguished.’ Here the 
words f Let sons regularly divide the wealth’ are understood. 
Gautama likewise having said ‘after the demise of the father, let 
sons share his estates/ states a second period, f Or when the mother 
is past child-bearing; ’ and a third, ‘ While the father lives, if he 
desire separation.’ So, while the mother is capable of bearing more 
issue, a partition is admissible by the choice of the sons, though the 
father be unwilling, if he be addicted to vice or afflicted with a last¬ 
ing disease. That Sankha declares, « Partition of inheritance takes 
place without the father’s wish, if he be old, disturbed in intellect, 
or diseased.”’ Mit. Chap. L Sec. 2, para. 7; Stokes, EC. L. B. 378. 

B«aex..— See Book II. Introd. p. 656 ss; 1 Str. H. L. 193. The 
Mit. Chap, I. Sec. 5, para. 8, (a) assigns to the sons power to demand a 
partition of ancestral property at any time, while para. 10 gives to the 
father full power as against control by the sons, of dealing with pro¬ 
perty acquired by himself. At Madras it has been said, in Ndgalinga 
Mudali v. Snbbiramanhja Mudali el al, ( b ) that paras. 8 and 11 of Sec. 

5 relate to a partition of ancestral property, while Sec. 2 relates to 



man, he framed a 


(a) Stokes, H. L. B. 393. 

(b) 1 M. H. C. R. 77. 
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_ /erty acquired "by the father himself. The Mit. Chap. I. Sec. 2 
(see Q. 4) recognises unequal partition of self-acquired property by 
the father as still consistent with the Hindfl Law, limited however so 
as not to allow more than a deduction of one-twentieth, one-fortieth, 
and one-eightieth for the first, second, and third sons respectively.(a) 
It applies the prohibition against any unequal division only to a 
partition by sons amongst themselves. See Q. 3,4 below. Thus the 
power of disposition, generally affirmed in paragraph 10 of Sec. 5, and 
extended by the High Court of the 1ST. W. P. to ancestral property, (b) 
does not imply that of a capriciously unequal distribution, that 
case being expressly provided against in Sec. 2, para. 13. (c) 
The passage in Sec. 5, para: 10, is further qualified by Sec. 1, 
para. 27, (d) followed in Muttimarcm v. Lakshmi, (<s) 


The Vyav. May. Chap. IV. See. 6, para. 2, (/) extends the 
prohibition against inequality to a partition by a father. The 
Viramitrodaya, cited infra, follows the Mitakskara, N&rada allows 
the father to give the eldest the best share or to distribute according 
to his inclination, jferada, Pb. II. Chap. 13, para. 4. This passage 
points to the special deductions, as Pt. I. Chap. III. paras, 36, 40, to 
the father’s complete authority. The Mit. Chap. I. Sec. 5, ph 71(g) 
limits similar passages to the self-acquired property, and the 
father’s independence as to such property in a partition 


(a) So Smriti ChandriM, Chap. II. Sec. I. paras. 3, 8, 22; Chap. 
VIII. para. 25; Madhaviya, paras. 5, 9; Varadr&ja, pp. 5, 8. These 
deductions had reference very probably as originally instituted to 
the rank of the wives married in succession from amongst the differ¬ 
ent classes. Such a ground of difference in the rank of the sons is 
found in various parts of the world, as ex. gr. amongst the Sw&this 
in the Himalayas. 

In Kangra it appears that the eldest son still takes either one- 
twentieth or else some particular field or chattel as an addition to 
his aliquot share in an inheritance. In return he hate to pay a pro¬ 
portionally extra share of the paternal debts should there be any. 
Panj. Oust. Law, Voi. II. pp. 182-3, 225. 

(b) Baldeo Bus v. Sham Ball, I, L. B. 1 All. at pp. 78, 79. 

(c) Stokes, H. L. B. 380. 

(i d ) Ibid. 375. 

(e) M. S. 11. for 1860, p. 227. 

(/) Stokes, H. L. B. 72. 

(g) Stokes, II. L. B. 392. 
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■$getf\s to mean independence only of the sons, not freedom to depart 
from the rules prescribed by the S&stras. (a) 

In Bahirji Tmaji v. Oodatsing et al, ( b) the High Court of Bombay 
ruled that a grantee of an Inam Tillage from the Rajah of Satara 
might by will settle it on his two junior wives and their children 
to the exclusion of his eldest son. See the Remarks under Ques¬ 
tions 4 and 5, and the Introduction to Book II. § 7, on the Eights 
and Duties arising on Partition. 


Q . 3.—A manias a son by each of his two wives. Should 
any larger share be given to the son of the elder wife ? 

A .—No,— Dharwar, 1846. 

Authority.—* Mit. Yyav. f, 48, p, 1,1. 8 

“It is expressly declared, ‘As the duty of an appointment (to 
raise up seed to another), and as the slaying of a cow for a victim, 
are disused, so is partition with deductions (in favour of elder bro¬ 
thers)^ (Mit. Chap. I. Sec. 8, para. 5; Stokes, H. L, B. 382). 

Remark.—T he “partition with deductions** (uddMra) includes the 
division between elder and younger sons, and between the sons of 
elder and younger wives. Regarding the latter, see Gautama, 
Adkyaya 28, paras. 11, 12, Transl. p. .300, 301, 


Q . 4.—There are two uterine brothers whose father is alive. 
When they divided their property, one of them obtained a 
larger piece of ground. The other has sued him for it. 
The father wishes that the unequal division should remain 
as it is. Can the brother's claim to an equal division be 
allowed ? 


(cc) Mit. Chap. I. Sec. 5, pi. 10 (Stokes, H. JL. B, 393) compared with 
Sec. 2, ph 1, 13, 14 (Stokes, H. L. B. 377, 380), and the Smriti Chan- ; 
drildl, Chap. II. Sec. 1, pi. 14, 20, compared with Cliap. YIIL pi, 19, 
25, 26 ; Yiram. Tr. pp. 54, 63 ss. 

According to the early Common Law in England the inherit- 
ance if held in socage had to pass according to custom either to the 
eldest or youngest son or in equal parts to all the sons, saving the 
preferential right of the eldest to the family abode, for which allow¬ 
ance was made to the others. Glanv. VII. 3. 

\b) R. A. 47 of 1871; Bom. JL C, P. J. E. for 1872, No. 33 
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In the Kali age, unequal division i3 forbidden. One 
brother can therefore sue the other. The father has no 
right to maintain an unequal division, 

Ahmednuggur, July 30 lh y 1848, 

Authorities.— (1) Mifc. Vyav. f. 47, p. 1,1 7; (2)1 48, p. 1, LB 
(see the preceding question); (3) f. 52, p. 1,1. 13; (4) f. 50, p. 1, L 7; 
(5) f. 47, p. 2*1. 7 ; (6) f. 51, p. 1,1.3; (7*) t 47, p. 1,1. 11 : — 

“ This unequal distribution supposes property by himself acquired. 
But if the wealth descended- to him from his father, an unequal 
partition at his pleasure is not proper ; for equal ownership will bo 
declared.” (Mit. Chap. X, Sec. 2, para. 6; Stokes, H. L. B. 378.) 

(8*) Mifc. Yyav. f. 48, p. 2,1. 10 

“ The distribution of greater and less shares has been shown (§ 1), 
To forbid in such case an unequal partition made in any other mode 
than that which renders the distribution uneven by means of ( deduc¬ 
tions,’ such as are directed by the law, the author adds :—* A legal 
distribution, made by the father among sons separated with greater 
or less shares, is pronounced valid/ 

<(C When the distribution of more or less among sons separated by 
an unequal partition is legal, pr such as ordained by the law, then 
that division, made by the father, is completely made, and cannot 
afterwards be set aside: as is declared by Manu and the rest. Else 
if fails, though made by the father.”—(Mifc. Chap. I. Sec. 2, paras. 13 
and 14; Stokes, H. L. B. 380.) 

'Remarks.— 1. Under the law of the Mifcftkshartl the answer is cor¬ 
rect, whether the land was ancest ral (Aufch. 7) or self-acquired property 
(Aufch. 8 and 9). The inequality of distribution contemplated by the 
latter is strictly limited to the specified deductions that may bo 
made in favour of the eldest soil or the eldest wife’s son. See Q. 2, 
Remark. According to the principles laid down by the Courts an 
unequal division of self-acquired property by a father is perhaps 
admissible, but it is opposed to the Commentaries, (a) except as to a 
reasonable gift to a particular son. See above, pp r 206, 209, 211. 


(a) " He may distribute his property, but he must do it. according 
to law,” Ellis, at 2 Str. H. L. 418. The Smriti Chandrikft and Ma- 
dkaviya, on examination by Coleb. yielded a similar result as to 
immoveables, 2 Str. H. L. 439, 441. So according to the Benares 
and Mithila law, according to Sutherland, ibid. 445 ; and in Bombay, 
ibid. 449, and Madras, ibid . 450. 
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The principle adopted by the Smriti Chandrikft, of a complete 
ownership arising immediately on birth coupled with an exclusive 
power of administration in the father during his life is contested by 
Jimdtavabana and Itaghunandana, who argue that the right arises only 
on the fathoms death. Mitramisra refutes their contention, Vlram. p. 
7 - 7 - 15 . At p. 45 he insists on tho distinction between ownership and 
independence in disposal of property. 


Q. 5.—A man has two wives. Each of them has a son. 
The husband lived with the older wife, and to her son Ilo 
gave all his property in disregard of the claim of the younger 
wife's son. Has he a right by law to do so ? 

A .—A father cannot give the whole of his property to one 
of his so na.—Dhanvar, May 15th> 1850. 

Authorities. ---C*!—3) the preceding two cases; (*4) Yirami- 

trodayai f. 172, p. 2,3. 13 

** If (the father’s) desire only were tho reason for the allotment of 
the shares, then this passage of Katy&yana, ‘But at a partition, 
made during his life-time, a father shall nob give an (undue) prefer¬ 
ence to one son, nor shall he disinherit a son without a sufficient 
reason,* would have no object. ‘He shall nob give preference* 
means ‘he shall not give him, at bis pleasure, a preference other 
than the share of the oldest and the rest, which have been declared 
in the law books.*’* (See the passage, on which this is a com¬ 
mentary, quoted in Bk. L Chap. II. Sec. 3, Q. 14; supra, p. 111). 

Remakks,— 1. A father is not at liberty by way either of gift or of 
partition to give nearly all the ancestral moveable property to one 
son. to the exclusion of another. ( a ) 


According to the Jewish law “the father had no power of disin¬ 
heriting his sons, the firstborn received by law two portions, the 
rest shared equally.” Milman’s Hist, of tho Jews, Vol. I. p. 172. 

As to the earlier English law see above, pp. 214, 670. The Saxon 
law there noticed agreed with that of the other Teutonic tribes, deve¬ 
loped into the Geer man Landreeht, see Laboulaye, op. dt . 373, 394. 
The growth of the power of alienation of immoveable property in 
Europe is the subject of a learned note by Maynsfi to his System, 
§177. 

(a) Bhujangrav et al v. Malojirav , 5 Bom. H. C. R. 161 A. 0., J. ; 
Lakshmcm Dado Naik v, Ramachandra Dada Naik , I. L. R. 1 Bom. 
561; Coieb. Dig, Bk. V. T. 27; 2 Str. H. L. 435. 
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man cannot give his whole ancestral estate to his son exclud¬ 
ing his grandsons by another son deceased, (a) 

3. According to the Benares law She cattnot give all his self- 
acquired property to one son or grandson excluding the others. 
Prof. FL H. Wilson observes on this subject, in Vol. V. of his 
Works, at p, 74—“ We cannot admit either, that tho owner has 
more than a contingent right to make a very unequal distribution of 
any description of his property, without satisfactory cause. The 
onus of disproving such cause, it is true-, rests with the plaintiff* 
and unless the proof were too glaring to be deniable, it would not 
of course be allowed to operate. We only mean to aver that it is at 
the discretion of the Court to determine whether an unequal distri¬ 
bution has been attended with such circumstances of caprice for 
injustice as shall authorise its revisai. It should never be forgotten 
in this investigation* that wills, as we understand them, are foreign 
to Hindu law.” 

As to the attempted validation of such a distribution on the prin¬ 
ciple of factum, valet , he says, ibid . p. 71—“ It is therefore worth 
while to examine this doctrine of the validity of illegal acts. In the 
first place, then, where is the distinction, found ? In the most recent 
commentators, and those of a peculiar province only, those of Bengal, 
whose explanation is founded on a general position laid down b}> 
Jimdfcavahana; ‘therefore, since it is denied that a gift or sale 
should be made, the precept is infringed by making one *, bub the 
gift Or transfer is not null, for a fact cannot be altered by a hundred 
texts,’ D&yabh&ga, p. 60. (5) This remark refers, however, to the 
alienation of property, of which the alienor is undoubted pro¬ 
prietor, as a father, of immoveable property if self-acquired, or a 
coparcener of his own share before partition; but he himself con- 
eludes that a father cannot dispose of the ancestral property, 
because he is not sole master of it. * Since the circumstance of 
the father being lord of all the wealth is stated as a reason, and 
that cannot be in regard to the grandfathers estate, ail Unequal dis* 
tribubion made by the father is lawful only in the instance of his 
own acquired wealthNothing can be more clear than Jfraftta- 
vahana’s assertion of this doctrine, and the doubt east upon it by its 
expounders, Raghmiandana, Sri Krishna, Tark&lank&ra, and Jagan* 
JU&fcha is wholly gratuitous. In fact the latter is chiefly to blame for 
the distinction between illegal and invalid acts. ” 

(a) 2 Macm H. L. 210. 

0 b ) Stokes, IL L. B. 207. 
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6. — A man has an odd number of sons and an even 
number of sons by bis “ Lagna ” and f< Pit wives re¬ 
spectively. How should hisproperty be divided among them ? 
and have both the wives equal rights and position in the eye 
of the law ? 

A. —The property should be equally divided among the 
sons of the “ Lagna,” and “ Pat” wives. Both the wives 
have equal rights and position in the eye of the law. The 
ceremonies of “ Lagna” and “ Pit” are however different. 
Dharwar, 1858 . 

AtmiOBiriES.—(1—4) See the three preceding cases. 

Remark.— Regarding the position of Pat wives, see remark to 
Bk. I. Chap. II. Sec. 6a, Q. 37, p. 418. 


Q • 7.—A shoemaker has four sous, three by his “ Lagna” 
wife and one by his “ Pat” wife. Two of the Lagna wife’s 
sons are minors. The father has divided his property in the 
proportion of one-lialf to the son of the “ Pat” wife and one- 
half to the sons of the “ Lagna ” wife. Is this a legal 
division ? 

A .—It is ordained in the law that, in the Kali age, (a) a 
father should divide his property, real and personal, equally 
among his sons. If any one should divide his property 
against this rule, it is not legal. A son has the right to 
prevent his father from making any irregular transfer of his 
ancestral property, (&) When a man transfers his own pro¬ 
perty it is necessary that his sons should acquiesce in the 
father’s disposal of it. If a property has not been properly 


f' Y[de fcheir IIistor y ^to four ages, the present 
Jvali) us the last. Certain laws are said to have been practicable in 
the former ages and not to bo so now. 

Tins answer of the Sdstri illustrates what is said above no, spa 
603, 608, 631, 631). In another case a fidsbri said “A man who has 
adopted cannot alienate immoveable property without good reason. 
W,th good reason he may; especially what has been acquired bv 
himself.” MS. 1725, J 
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ided in the first instance, it may bo re-divided so as to 
allot proper shares to the sons. 

AKmednuggur, July 18 th, 1848. 

Authorities —(1) Mit. Vyav. t 48 , p. 1, 1. 8 (see Q. 3 of this Sec.); 
(2) f. 50, p- i, 1. 7 (see Chap. I. Sec. 1, Q. 1; (3 & 4) see Q. 4 and 5 of 
this Sec* 

Eemark.—T o give validity to an unequal distribution of the ances¬ 
tral estate by a father it must be made during his life and with the 
assent of his sons* indicated by their taking possession of their 
shares. («) The father may probably have been moved by a tradi¬ 
tion in his caste of a Jaw ol patnibhag. See above, p* 422, and 
below, Oh. II, Sec. 1, Q. 6. 


Q. 8.—A Parades! (b) has two sons, to the younger of 
whom ho passed a deed of gift, stating that, as his elder son 
did not support or obey him, bo should not lay claim to tlio 
house purchased by him, which was granted to the younger, 
and that the elder son might build a house for his own nso 
on the ground which had descended to him from liis ances¬ 
tor The younger son was not, however, put in possession 
of the house, which was occupied by the elder son. The 
younger lias therefore brought an action against him, and 
the question is, whether the elder son can claim a moiety of 
the house ? 

y|__special grant from a father to his son, as a mark 

of his affection for him, is legal. If the elder son is an ill- 
behaved man, he would forfeit his claim to the property of 
his father, and bo entitled only to a maintenance. If the 
ground, which is the ancestral property of the family, was 
granted to the elder son with the consent of the younger, 
th© grantee’s title thereto must be admitted. 

Alvmednuggur, September 23rd, 1857. 


(a) Muttervipi gadach ellaswamj v. Tmnbayaswamy Manigdr,M • S. 1). 

A. B. for 1849, p. 27. _ 

(5) The term means a foreigner, bub is usually applied bo a rime 

native o£ Northern Hindustan. 
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ejtmiorities.™- (I) Viranutrodaya, f. £>0, p. 1,1. 7 5 (2) f. 50, p. 123* 
i 8 5 (3) f. 175, p. 2,1. 6; (4) Vyav. May. p. 124, 1. 1 ; (5) p. 161, 1. 8 ; 
(6) Mit. Vyav. f. 51, p. 1,1. 3;. (7*) f. 46, p. 2,1. 9 

q But he is subject to the control of his sons and the rest, in regard 
to the immoveable estate, whether acquired by himself or inherited 
from his father or other predecessor : since it is ordained, ‘ Though 
immoveables or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all the sons. 5 55 
Mit. Chap, I. Sec. 1, para. 27 (Stokes, H. L. B. 375). 

See also the authorities quoted under the preceding cases. 

Remarks. — 3. The hither may make a present, but ho has, under 
the Mitakshara, no right to dispose of immoveable property, though 
acquired by himself, without the consent of all his sons (Auth. 7). 
If, therefore, the eldest son’s misconduct was not such that he might 
be called pitridvit, “ hater of his father” (for the definition of the 
meaning, see Bk. I. Chap. VI. Sec. 3 a), and that he could be disin¬ 
herited on this ground, he will share the father’s property equally 
with his younger brother. 

2. The Bombay High Court, however, allows the father to dispose, 
at his pleasure, of all self-acquired property, (a) This may be consi¬ 
dered the settled doctrine of the Courts, (b) at least as to moveable 
property acquired without the use Of the ancestral estate, (c) 

3. By the Mithila law the owner of self-acquired property has 
complete power to dispose of it. (d) The same rule is implied 
in B. Beer Ter tab Sahee v. Raj en dev Per tab Sahee, ( 0 ) as operating 

[a) Gangdbdi v. Vdmanaji , 2 Bom. H. C. It. 304, 

{b) Mncldun Gojpal Titakaor et al v. Ram B uksJi Punchy et al , 6 C, W. 
B.71C.E, 

(c) See Bk. It. Introd. pp. 713, 721; Caleb. 1%. Bit. V. T. 25, 27. 

(d) Viy&da Chintamani, p. 76; R. Bishcn Perakh Km ain Singh v. 
Baeva Miss or et al, 12 B. L. R. 480 P. C. 

Expressions equally strong mother treatises are however explained 
as leaving the father* still subject- to the prohibitions against 
unequal partition, except according to the rules of deduction, by 
some recognised as still operative. See D&yakrarria-Sangrali a, Chap. 
VI. paras. 11-14 (Stokes, H. L. B. 510-11); Smribi Chandrikd, Chap. 
II. See. 1, paras 19, 20, 24, compared with Jf&rada,- Pt. I. Chap. III. 
81. 36, 40, and Ft. II. Chap. XIII. Sh 14, 15, 16 ; and as to the 
Mithila doctrine itself, see the Vivikta Chintamani, p, 309. 

(e) 12 M. I. A. 1. 
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ipxd&fi the MU&kshaiA law with respect to moveable, bnfc not as to 
Immoveable property- (a) 

4. As to unequal disposal by will, the law of wills follows the 
analogy of the law of gifts, (ft) “ and one leaving male descendants, 
may [by will] dispose of self-acquired property, if moveable, subject 
perhaps to the restriction that he cannot wholly disinherit any one of 
such descendants, In the Bithoor case, (e) the testator, having real 
as well as personal estate, made an unequal distribution of both 
amongst his sons, and his legal power to do so was affirmed by this 
Committee/’ (cl) 

5- The fact that a sale as to a small proportion was made for im¬ 
moral purposes will not, even as to ancestral property, vitiate it as 
against the sons, (e) Sons unborn at the time of a sale have no 
locus standi afterwards to impeach it, (/) 

(«) See Mit. Chap. I. Sec. I. paras. .21, 27; Vyav. May. Chap. IV. 
Sec. I. para. 5; Viramib. Tr. p. 74, 55, 68. A son’s alienation without 
his father’s consent was held invalid. Shea Ruttun Koonioar v. Goar 
Reharee Bhukut et ail , 7 C. W. R. 449. And a son has a right during 
the lifetime of his father to set aside an alienation of ancestral pro¬ 
perty made without his consent, Aghory Rem Sarag Singh v. /. 
Cochrane 6t al , 5 Beng. L. It. 14 Appx. 

Alienation of property with assent of undivided, without assent 
of divided sons, was held valid, Tirbegnee Doobey et al v. Jutta 
Shwiker et al , Agra S. D. A. E. for 1862, p. 71. 

So alienation by an uncle without assent of his nephew, GopaH JDuit 
JPandmf et al v. Gopallal Misser, Calc. 8. D. A. R. for 1859, pi 1314. 

(ft) JoUndra Mohan Tagore v. Ganendra Mohan Tagore , 9 Beng. L. 
E. at p. 398 C. R. (P. C.) 

(c) Nana Ufarain Rao v. Ilaree Punth Bhao et al, 9 M. I. A. 96. 

(d) P. 0. at 12 M. L A. p. 38; see above, pp. 713, 721, 667 ss; 
Lakehmibai v. Gan pat .Moroba, 5 Bom. H. C. It- 135 0. 0. J; Bk. I. 
Chap. II. Sec. 14, I. A. 4, Q. 9; 2 Str. H. L. 407 (as to a widow’s 
will); Narottam, v. Nctrsandas, 3 Bora. H. 0. R 6 A. G J; Lai simian 
Lada Naik v. Ramachandra Lada Naik, I. L. E. 1 Bora. 561. In 
appeal the Privy Council decided that ancestral property could not 
be alienated as against a co*shaver (a son} by will, L. R. 7 I. A. 181, 
See above, p, 288,- Bkagvan Bullabh v. Kola Shankar, I. L. E. 1 Bonn 
641, fora nuncupative Will. 

(e) Though their assent is generally requisite. Steele, L. C. 58, 68, 
404, 210. 

(/') S. A- Ho. 124 of 1876, Kastuv Bhavani v. Appa and SUaram , 
Bonn H. 0. P. J. F. for 1876, p. 162. See Bk. 1L Chap. I. Sec. 1,Q. 8. 
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SECTION 3—THE MOTHER’S SHARE, 

Q, 1.—A man had two sons. He proposed that Ms pro¬ 
perty should be divided into three shares, two to be assigned 
to the sons, and one to himself. The division was carried 
into effect to a certain extent. The sons, however, dis¬ 
agreed and prevented the division from being .fully enforced. 
Their mother held with the elder son, and the father with 
the younger. The elder son has sued the younger for one- 
half of the fathers property. The father states that he is 
at liberty to dispose of his property in any manner he 
pleases. Is there any legal objection to the claim ? 

<4.—The father divided his property into three shares, 
but it would have been more in accordance with the Sastra 
had he divided it into four shares, three to be assigned as 
above, and one to his wife. The original acquirer is, how¬ 
ever, at liberty to dispose of his property in any way he 
likes. The elder son, therefore, has no right to sue the 
younger for an equal share of the patrimony. 

Ahmednuggur , April 28th , 1847. 

Authorities.—(* 1) Mit. Yyav. f. 48, p. 2, 1.10 (see Bk. II Chap. 
I. See. 2, Q. 4); ( 2 ) Mit. Vyav. f. 47, p. 2,1. 3 

“ If he make the allotments equal, his wives, to whom no separate 
property has been given by the husband or father-in-law must be 
rendered partakers of like portions. (Mat. Chap. I. Sec. 2, para. 8 ; 
Stokes, H. L. B. 379). 

(3) Mit. Yyav. f, 50, p.l, L 11 

“ The first test * When the father makes a partition, &c. ? (Sec. II. 
§ I.) refers to property acquired by the father himself. So does that 
* which ordains a double sharo : Let the father, making a partition, 
reserve two shares for himself/ The dependence of sons, as affirmed 
in the following passage, ‘ While both parents live, the control 
remains, even though they have arrived at old age,’ (a) must relate 


(a) This passage is not translated quite correctly. It ought to 
stand thusWhile both parents live, he (the son) is dependent, 
though he may have arrived at old age/’ Colebrooke says, “ The 
power of giving is not restrained, unless, in the case of land, the 
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acquired by the father and the znpther. This other 
passage, * They have nob power over it (the paternal estate) while 
their parents live/ must also be referred to the same subject. ,J (Mifc. 
Chap. I. Sec. 5, para. 7; Stokes, H. L. B. 892.) 

Remark. —The mother is entitled to a share (Auth. 1), and a 
division made by the father, without taking into account her rights, 
is liable to re-adjustment (Auth. 2). (a) Under the Hindu law the 
father cannot directly divide his property in any way he likes. 
Considerable restrictions are placed on his power even as to self- 
acquired property, by the Mit! Chap. I. Sec. 2. (&) The decisions of 
the English Courts, however, allow it as to self-acquired property, 
relying on a passage (c) which tho Sastri also in this answer appears 
to understand as conferring the power. The eldest son cannot 
enforce a partition of his father’s self-acquired property (Auth. 3), 


CHAPTER II, 


PARTITION BETWEEN OTHER COPARCENERS. 
SECTION 1—BETWEEN BROTHERS. 

Q. L—Would it be lawful for brothers to divide their pro* 
perty, when the son of a deceased brother is a minor ? 

A —Yes.— Tanna, December 21st, 1858, 

Authorities.— (1) Yiratn. f, 170, p. 1, 1. 1 j (2) f. 182, p, 1, 1. 1 ; (3) 
f. 181, p. 2,1.16 {see Bk. II. Chap, I. S'ec. 1, Q. 7); (4) Mit. Vyav. 
f. 46, p. 2, L 14. 

Remarks.— 1. See 2 Str. H. L. 362. 

2. In the"absence of unfairness, infants are bound by a division 
in which they were represented by their mother a.s guardian. But a 
partition cannot ordinarily be demanded on their behalf, (d) 


owner having male issue living, or, in that of the whole property, 
leaving the family destitute.” 2 Str. JEL L. 6, 9, 10. 

(a) See Infcrod, § 4 f, and below, Chap. II. Sec. 2, Q, 8. 

(i b) See also Colebrooke, Dig. Bk. V. Chap. 1. T. 27. 

(o) Mit. Chap. I. Sec. 5, para. 10; Stokes, H. L. B. 398. 

(d) See Lakshmibai v. Qanpat Mar oh a eh al , 4 B. EC. R. 163 0. C, 
J.; 2 Str. H. L. 310. See also Introd. to Bk. II. § 4 c. 3, p. 672. 
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2 .~ 0 f four brothers the existence of two cannot be 
ascertained. Can the remaining two divide their property 
equally between them ? 

A .—They cannot do so. The absent brothers will be 
entitled to their shares, whenever they may claim them. 

I) liar war , March 31st, 1857. 

AuTHomTms.-—(l) Mit. Vyav. f. 49, p. 1,1. 10; (2) Viramifcrodaya, 
f. 181, p. 2,1. 16 Jjm Bk. II. Chap. I. ^ec. 1, Q. 7). 

Remark.— The absence of the two brothers is no bar to the 
division of the estate. Their shares should, however, be set apart 
and kept intact. See Nanaji r. Tukaram, (a) the decision in which, 
however, was based On the plaintiff's having been turned adrift 
within the statutable period, (b) 

q 3 --There are three brothers. One of them is absent 
in a distant part of the country. The two are in possession 
of the property. One of them claims one-half of it. Can 
he have so much ? 'Can the fact of the absentee being a 
bachelor or married have any effect on the division ? 

A .—If a brother is not married, the expenses of bis mar¬ 
riage should be defrayed from the common stock, (c) The 
remainder will be divided; one brother has no right to 
demand one-half of the property, merely because another is 
absent.— 'Ahrne&nugcjur , July 25 th } 1848* 

Authority.— See the preceding case, and also the remark on it. 

q 4 .—A. deceased man has left two sons, one of them has 
one son and the other has two. How should the property 
be divided among them ? 

j ,—The father of the two sons should take one-half of 
the property and equally divide it between his two sons. 
The father of the one should take the other half. 

Dhdrwar , January 8th, 1852. 

(a) 46 of 1871, Born. H. C. P. J. P. for 1871. 

(h) See also 2 Str. II. L. 396* 327; Colebrooke, Dig. Bk. V. T. 
394; Vyav. May. Chap IV. Sec. 4, para. 24 ; Stokes, II. L. B. 54; 
In trod to Bk. II. § § c. 4, p. 676. 

(e) See Steele, L. C. 404. 
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.UTHoam'.—*Mifc. Yyav. f. 47, p. 2, J. 14 




“ Let sons divide equally both the effects and the debts after - [the 
demise ofJ their two parents, 

“[After their two parents]. After the demise of the father and 
mother: here the period of the distribution is shown. [The sons.] 
The persons, who make the distribution, are thus indicated. 
[Equally.] A rule respecting the mode is declared : in equal shares 
only should they divide the effects and debts.” Mib. Chap. I. Sec, 3, 
paras, 1 and 2 (Stokes, II. L. B. 381). 

Remark.—I f the sons of the second brother demand a division of 
their father’s ancestral estate, his portion must be divided into three 
shares, one for the father and one for each son. 


Q. 5.—A man was granted apiece of land as a charity. 
The grantee is now dead, and the land is in the possession 
of one of his sons. The other son has instituted a suit 
against his brother for the recovery of one-half of the land 
as his share of the property. The question is whether land 
granted as a charity is divisible ? 

A. —If the land was the- property of the father and if it 
has not been alienated by him, his sons will be entitled to 
equal shares of the property.— Surat, August 2lst > 1845. 

Authority. — * Mib. Vyav. f. 4*7, p. 2, 1. 14 ( see the preceding 
question). 

Remarks. —The answer is right only under the supposition that the 
land was not given for some particular purpose, e. g. the continual 
performance of an Agnihofcra. If such a condition had been attached 
to the gift, the eldest son, who alone would be entitled to perform 
the ceremonies, would also alone inherit the land. This rule follows 
from the maxim, that “ whatever has been given for religious 
purposes must be used for the stated purposes only.” (a) Places of 
worship and sacrifice are not divisible. The parties are entitled 
only to their turns of worship, (b) The Courts have recognized 


(a) Yyav. May. Chap. IV. Sec. 7, para. 23 ; Stokes, II. L. 13. 79. 
Quod divini juris est id nullius in bonis est. Sec. Be Divis. Rer. Di. 
Li, I. Ti. Ylil. Pr. VI. § 2. 

(b) Anund Moyee Chowdh'um cl al v. Boykardnath Roy, 8 0. W* 
R, 193, 0. R. ; Mitla Kunth v. JSfeerunjun, 14 Bong L. R. 166, and see 

103 h 
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dealing with religions endowments, which by 
introducing strangers would make the worship impracticable or 
otherwise defeat the purpose of the founder, but this objection 
does not generally apply to alienations within the family designated as 
to furnish worshippers, (a) 

(3. 6.—A man died, leaving two widows, who live sepa¬ 
rately- The one has one son and the other has two. How 
shall the property of the deceased be apportioned between 
the two widows on account of their respective sons. 

A.- .The property should be divided into as many equal 

shares as the number of the sons, and each mother should* 
in her capacity of guardian, take as many of them as the 
number of her sons.— Khctndesh } December 16/A, 1858. 

Authority.—* Vyav. May. p. 97, 1. 7 :~~ 

Brihaspati gives this apposite example, “Among brothers, who 
are equal in class, but vary in regard to the number [of sons pro¬ 
duced by each mother], the shares of the heritage are allotted to the 
males [not to their mothers”]. (Maytikha, Chap. IV. Sec. 4> para 26 ; 
Stokes, II L. B. 54). 

Remarks.— 1. Widows have no right to their husband's estate 
during the life-time of their sons, and it is, therefore, impossible that 
the partition should be made through them. But if a man leave two 
or three wives, who have an equal number of sons who are minors, 
circumstances may arise, which make a division into two or three 
shares more advantageous than one into many, and in that case the 
Hindu law is not opposed to a. “division according to mothers." 
Even if the sons be unequal in number, a proportional allotment 
might be made. (6) This appears to be the sense in which Nilakan- 

also the case of Nobklssm Mliter v. Ilurriscfi'iinder Mi tier, East’s 
’Notes of Cases, 2 Morley’s Digest, p. 146. 

(a) Txajah Vtvrmah Valia v. Ravi Vurmah Kimlvi Kit tty, I. L. R. 
1 Mad. 285 ; Mancliardm v. Pranshankar, I. L. R. 6 Bom, 298 ; 
Ganesh Moreshwar v. jPrabhakar Sak}iaram> Bom. II. C. P. J. F. 
1882, p. 181 ; Annntha Tirtha Chariar v. Kacjamuthu Ambalagaren , 
I. L, E. 4 Mad. 200; Sitarambhat v. Si tar am Ganesh , 6 Bom. H. 0. 
B. 250 A. C. J. 

(b) According to Ellis, 2 Str. II. L. 176,355,357, 425, a true patni- 
bhuga prevails among some classes in Madras, an equal share being 
allotted to the family by each wife. Colebrooke approves this where 
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^ took the passage of Brihaapati and Vyasa, .quoted by him.(a) 

In any other stmse Patnibh&ga'would probably notTbo recognized.(5) 

2 . The widows are,- however, entitled to a share each. A claim 
for partition must on this account be scrutinized, not granted as tff 
course while the children are minors, as by delay'their portions may 
improve. A kind of patnibhaga. would arise in the way 'suggested 
by Jagamiafcha, (c) by equal division according to the number of all 
wives, and then a subdivision of the portions falling to all born of 
the same mother, by their number plus one, so as to afford her a 
share equal to each of her own sons, (d) In this way each son s 
share would be.’l&rger in proportion as he had'more uterine bro¬ 
thers. (e) Thf^seems to agree with the Sas.tri’s opinion and with the 
Vyav. May. The passages determining The shares of wives having 
sons^when their husband distributes tho property, seem to,admit of 
a corresponding construction/^/) The rule fed reference origin¬ 
ally, it would seem, to sons by mothers of different castes, but this 
cause of difference no longer operates: (< 7 ) 

In the case (a Bombay ease) at. 2 Str. H. L. 404, there would, seem, 
to have been a partition, whereby one of two widows was allotted 
her own share only, she being the mothef of a daughter but not of ^ 


it is supported by custom, Caleb. Dig. Bk. V. T. 59, 62. But 
see also T: 63, which prescribes equal shares for all sons of equal 
class. 

A similar OUstom in the Panjab is noted ; Tupper, Pairj. Oust. Law, 


Vol. I. pp. 72, 78. The tribes, however, appear to be Mahomedans 


by faith, though they follow some Hindh usages. 

O) May.AJhap. IV. Sec. 4, para. 25 ; Stokes, H. L B, 51. See also 
Colebrooke, Dig- Bk. Y: T. 62, 63. 

(b) Moottoovengadaefoellasttwriity] v. Toombayasaivyyg et al, M. S. D-. 

A. R. for 1849, p! 27. • 

( 0 ) Vide Coleb. Dig. Bk. V. T. 89. > 

(d) Mothers take shares according to the shares of their sons, 
Vlram. Tr. pp. 79,. 80. Vishnu, cited by Varadraja (by Burnell), p. 19; 
so also Dayakraxna-Sangraha, Chap. Vtl: p. 2, quoting Brihaspafci; 
Stokes, IT. L. jh 513. 

(a) See Coleb. Dig. Bk. V. T. 89, Colnm.. ' 

(/) Mit. Chap. I. Sec. 2,para. 9 ; Stokes, H. L. B. 379; VyftY, May. 
Chap. IV. Sec, 4, para. 18; ibicl 52. 

{g) Colob. Dig. Bk. V. T. 86 , Comm. 
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sob, while ~tho remainder was given fco her cowidow and the two 
sons by her. In an ordinary partition step-mothers, though soilless, 
are entitled to equal shares, (a) 


Q. 7.—A person of the goldsmith caste had two wives, 
one of whom has three sons and the other one. How should 
tho ancestral property be divided among them ? 

A .--A larger share being alloted to the eldest, the rest 
should be equally divided among the other three. 

Sliolapor e, January 1 7th, 1846. 

Aothoiuties.— (1) Vyav. May. p« 97,1. 7 ( s<te the preceding ques¬ 
tion) ; (*2) Mit. Vyav. f. 48, p. I, 1. 8 (Bk. II. Chap. I. Sec. 2, Q. 8); 
(•3) f. 47, p. 2,1. 14 (Bk. II. Chap. IL Sec. 1, Q. 4). 

BeMa.rks.- 1. The eldest does not receive any larger share than 
the others. (Aufch. 2.) 

2 . The estate must ba divided into six equal shares, as the mothers 
receive shares as well as the sons. (Auth. 3.) According to some 
authors quoted by Jaganii&bha, the passage of Yajnava lkya relates 
only to sotrless wives, (&) bub this does not seem to be the accepted 
theory, now that unequal partition is abolished. 


Q, 8.—There are three brothers, of whom one is unmar¬ 
ried. A house belonging to their father is to be divided 
among them. The question is, whether it should be equally 
divided among the three, or whether the whole or a large 
part of it should be given to the unmarried brother ? An¬ 
other question in connection with this case is, whether ah 
elder son cau mortgage his house during the lifetime of his 
mother ? 

A ,—If a brother is unmarried, a sum sufficient to defray 
the expenses of his marriage should be first set aside from 

(a) Mit. Chap. I. 397, Sec. 7, para. 1 (Stokes, H. L. B. 397) ; Vyav. 
May. Chap. IV, Sec. 4, pi. 19 (lb. 52); Coleb. Dig. Bk. V. T. 88, 84 
85, Comm., where the string of arguments and distinctions, that 
Jagahnfttha at last rejects, must not be mistaken for his own. 

4 ) Coleb. Dig. Bk. V. T. 83, 84, Comm. 
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'common property* and then the rest equally divided 
among them. If the property is just sufficient for the ex¬ 
pense,?. of the marriage,- the whole may be set ’aside for the 
purpose* (a) The house cannot he mortgaged without the 
consent of all the brothers haying a share in it* The consent 
of the mother is not required. If, however, some of the 
brothers are--absent, and the money is required for an urgent 
necessity of the family, one of them can mortgage the house. ( 6 ) 
Poona, August 10th, 185.1. 

Authoiuties.*—(1) Mib. Yyarv. L 69, p. 1, 1. 8; (2) f. 47, p. 2, 1 . 
10 ; (3) f. 46, p. 2,1. 11; (*4) f. 51, p. 1, 1. 7 (see Bk El. Chap. II. 
Sec. 2 , Q. 1 )• (5)1 46,, p. 2,1.11:. 

« If any of the brethren be unini tiafced when the father dies, who 
is competent to complete their initiation ? The author replies: 
4 Uninitiated brothers should be initiated by those for whom the 
ceremonies have been already completed/ 

“ By the brethren, who make a partition after the decease of their 
father, the uninitiated brothers should be inititafced at the charge of 
the whole estate/’ Hit. Chap. I. Sec. 7, paras. 3 and 4 (Stokes, B. L, 
B. 308). 

BemaUKS.— 1. Compare also the rules of Jf^rada Dayavibhaga, Chap* 
X1IL vs. S3,and 34. ‘(c) 

2. As to the concurrence of all the coparceners being necessary, 
seethe Introd. to this Book. pp. 600, 603. (d) 


Q 9 _ (]). Three daughters of one and one of another 

brother were married when the family was undivided. After - 
wards, when they separated, the brother, whose one daughter 
only wa.s married, objected to his brother’s taking an equal 
share of tho family property on the ground of a large expense 


(а) Steele, L. C. pp. 57, 404. 

(б) See Steele, L. O. pp. 399, 400. 

(e) The joint property must provide'for tho weddings of the un¬ 
married brothers and sisters amongst Sftdras, 2 Str. H. L. 354. 

(d) In the Panjab tho consent of all the co-sharers is generally 
essential to a gift of eveti less than the donor’s share, Paiy- Oust. 
I,aw, Vol. lb P- It’"- 








.PARTITION* [a*. it, ch* ii } a, 1, Q. 


ilaving been thrown upon the resources of the family by the 
marriages of his three daughters. Is this a proper objection ? 
Should the brother, whose three daughters were married, 
have a smaller share of the property ? 

(2) Suppose the case stands as follows —Three daugh¬ 
ters of one brother were married. After this, the other 
brother became separate and got his daughter married. 
When the brothers subsequently came to actually divide the 
property, the father of one daughter proposed that the 
expense which he had incurred on account of the marriage 
of his daughter should be paid to him from the property, and 
that it should then be equally divided between them. Is 
this a just proposal ? 

A. —(l) The brother, whose three daughters were married 
during the union of the family, is entitled to a half of his 
father's property. 

(2) In the other case, the proposal made by the father of 
one daughter is proper.— Sadr Addlat, June 22nd, 1825. 

Authority not quoted. 

Bemarks.— 1. The correctness of para. 1 of the S'astrfs answer 
follows from the fact, that the duty of marrying a girl lies with hex" 
father. 

2. The second part of the answer is based on the maxim that all 
expenses of united brothers must be defrayed out of the, family 
estate. Tor the two brothers, though one ‘ became separate,’ still 
were members of a united family, because a partition of the estate 
had not taken place, ('<*) 

Q- 10.—A lunatic has a son and a wife. Can his brother, 
who is not separated from him, claim the share of a certain 
property, to which the lunatic is entitled ? 

A .—A man, who is blind, lame, mad, &c., forfeits his right 
to a share of the family property, but a sou of such a person, 
if not labouring under a similar disqualification, can claim 
the share due to his father .-—Tanna, February 24*4, 1853. 


(a) See Colebrookc, Dig. Bk. Y. T 136, 373 ; and Jaganuatha’ 
Commentary, 2 Str. H. L. 394. 
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^tijl'uoElTiEs.—(1) Mit. f. 60, p. 1,1. IS; (2) f. 60, p, 2, 1- o . 



“ But their (the lame, blind, &o., man’s sons,) whether legitimate, 
or the offspring of the wife by a kinsman, are entitled to allotments, 
if free from similar defects.” (Mit. Chap. II. See. 10, para. 9 ; Stokes, 
Ii. L. B. 457.) 


Bb«wik—S ee Introd. to Bk. I, "Pmsom ampt autop, In 

the case o£ Koer Sheoperskad Naram v. The Collector of Monglyr et 
al to) it is said that' an idiot, though excluded from inheritance, 
may take by conveyance. The source of tho disabled member s title 
therefore is of importance, 


21._If? an elder brother entitled to the right side ot a 

house whether it be of a more or less value, or should he 
receive a share which is equal in point of value on whatever 


side it> might be ? 


A.—It is a custom to assign the right side of a house to 
the elder brother. It will rest with the Court to decide how 
far the custom should be respected. 

Alirnednuggnr, July 29 lh, 1848. (b) 


Q. 12.—A deceased man has left two sons. They are 
engaged in a dispute regarding the division of a house. 
Their lather has not left any writing as to the Side of the 
house on which each of his sons should talce his share of it. 
The question is, whether the share of the elder son should 
be on the right side ol the bouse ? 

A.—The usage allows tho elder son to have his share on 
the right side, but in the book called “ Santtratnakara/' it is 
stated that the elder brother should have his residence on 
the western side of a house. The western part of the house 
therefore should be assigned to the elder brother. 

Poona, A lujusi 2 2rid, 18oo. 


(a) 7 C. W. R. 5 C. E, 

(&) Similar answers were received from Butnaghtrrij, December it i f 
1859; Poona, Becmber 15&, 1859 ; Tanna, March 9th, 18b0. 
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13.—There are four shares in a house, three belong to 
the sons and the fourth to their mother. On what side of 
the house should the second son have his share ? 

A .—There are no provisions in the Sastras on the sub¬ 
ject .—Rutmigherry, November 23rd , 1846, 


SECTION 2.—THE MOTHER AND SON. 

Q. 1.—If a mother and her son do not wish to lire toge¬ 
ther as an undivided family, can the mother claim a share ? 

dL—-If the property is ancestral or acquired conjointly by 
the mother and her son, it should be equally divided between, 
them. The mother should support herself from the proceeds 
of her share, but cannot dispose of it by gift or sale. On her 
death her son will inherit it. 

Rutnagherry, October 27th, 1851, 

Authority. —Mifc. Yyav. 1. 51, ?• b 1- 7 : — 

“ Of heirs dividing after the death of the father, let the mother 
also take an equal share.” (Oolebrooke, Mit. Chap. I. Sec. 7, para. 1 ; 
Stokes, H. L. B. 397.) 

Remarks.-— 1. The text shows only the right of the mother too, 
share , in case a partition is made, bat nob her right to demand a 
partition. The latter right does not exist, and it would therefore 
seem that in tBe casein question, where there is only one son, she 
cannot ask for a division, (a) So too, though sons acquire a right in 
their mother’s property by birth, they cannot exact a partition of it 
during her life, (a) If a partition should bo made the mother takes 
a share equal to her son’s, (c) 

2. As bo the nature of the mother’s estate in the portion allotted to 
her, see 2 Sbr. H. L. 2%, 383, where Coiebrooke shows that, accord¬ 
ing to the Mit&ksliaWii, there is an absolute assignment of a share, not 
a more setting apart of a maintenance, though maintenance be the 


(<*) See also Iiitrod. to Bk. II. § 3 a. Rem. 2; and § 4 c. Bom. 5. 

(6). Tiram. Tr. p. 228. 

(o) So too does a grandmother. The same rule applies in. the case 
of an adopted son. See Thukoo Baee v. Ruma Bcwe Bhide , 2 Borr # 
R. 488. 
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of tlie assignment, (a) In the case at 2 Stir. H. L. 404, 'tile 
opinion has not been preserved. The English scholars, 
consulted by Sir T. Strange, seem not to have been able to make up 
their minds as to the law of the Mitakshara on the point submitted 
to them. The allotment to the mother, however, is by Mib. Chap. I. 
Sec. 7, pi. 2 ss, (b) put on fcho same footing precisely as that assign¬ 
ed to a daughter, in which it has never in Bombay been, contended 
that a full ownership does not subsist; and Chap. II. Sec. 1, pi. 31, 
32, (c) use the analogy of the complete ownership arising to the 
mother, on a partition, as an argument for the widow’s sole succes¬ 
sion, when no son is left to share the property with her. (d) 


Q. 2.—Can a son and his mother divide the family proper¬ 
ty between themselves ? 

A .—The S&stra declares that if sons/after the death of 
their father, should divide their property* a share of it, equal 
to that which is taken by each of the sons, should be allotted 
to their mother. 

Ahmednugg wr, November 29th, 1855. 

Authorities.— -(1) Mit. Vyav. f. 47, p. 2, 1. 13; (2) f. 26, p, 2,1. 9; 
(3) f. 46, p. 1, 1. 9; (4) f. 46, p. 2,1. 14 ; (5) f. 51, p i? h i {see the 
preceding question); (6) Mib. Ach&ra, f* 12, p. 1,1. 4; (7) Vyav. 
May. p. 175,1. 8. ___ 

Q' 3,—Three sons of a man became separate and received 
their shares of the common property. They did not, however, 
set apart a share for their mother. Can the deed of division 
framed by the sons be considered valid ? 

—The deed of division may be considered valid, but the 
sons should be obliged to give a share to their mother. 

Rutnagherry, June 12th, 1851. 

Authorities.—( 1) Mir>. Vyav. 1. 47, p. 2, 1. lb; (2) f ol, p. 1, h * 
(seethe first question of this Section); (3) Vyav. May. p, 90, 1. 2, 3. 

Remark.—S ee Introd. to Bk. II. § 4 e, and also pp. 303, 777, 780/ 


(a) See also Coleb. Dig. Bk. V. T. 87, Comm. 

(&) Stokes, H. L. B. 397. 

(c) Stokes, H. L. B. 436. 

(d) See the Introd. to Bk. II. “ Rights and Duties arising on 
Partition,” and Bk. I. Chap. II. Sec. 6a, Q. 6. 
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4.—In order to recover the amount of a decree passed 
in his favour, a man has attached a house of his debtor. 
The house was once the property of the debtor's father. The 
debtor's mother claims the removal of the attachment from 
a half of the house. She alleges that the house was once 
her husband's property, and that she therefore has a right to 
one-half of it. The question is, whether the widow of the 
owner of the house has a claim to any part of the house while 
her sons are still living ? and if so, to what extent ? 

A'~A son after the death of his father acquires a perfect 
right to his property, and while sons are alive, the widow has 
no claim to his property. She cannot, therefore, claim any 
share of the house .—Surat , December 1 9th, 1850. 

AxmtoRiTEBS.—Yyav. May. DayabhAga, p, 83, 1. 7 (Stokes, II. L. 
B. 42); Vyav. May. Rinad&na, p. 179,1. 6 (Stokes, H. L. B. 121 ).. 

Rbmaek. —Though the mother cannot claim a partition of the 
house, still she has a claim to maintenance out of the family proper¬ 
ty, (a) extending in amount to a son’s share. ( b ) It seems necessary, 
therefore, that her rights should be protected against the creditors 
of her son to this extent, just as those of a separated brother 
would be. In Ruttunchmid v. Gliolamun Khan (c) it was held that 
a widow of one of three undivided brothers has no such right to a 
share of a house, the joint property of the family, as to prevent an 
effective sale by the surviving brothers, and Jivan v. Kasi Ambia « 
das [d) was decided on the same principle ( 0 ); but the Sholftpoor 
SAstri pronounced against the validity of the sale, which moreover 
was by one brother of his share in the ancestral family house to 


(«) See Inbrod. to Bk. II. Sec. 7 a. lb. 

(b) Step-mothers also have a claim to maintenance against their 
step-sons, taking the paternal or ancestral estate, 2 Sfcr. H. L. 315. 

(c) NV W. P. Rep. for 1860, p. 447. 

M) 8 Harr. 172. 

( 0 ) A widow having sued a mortgagee from her son for a decla¬ 
ration of her right as against the mortgaged^property to mainte¬ 
nance and recoupment of her daughter’s marriage expenses, it was 
held that she might, under her general prayer for relief, be awarded 
f'he amount to which on these accounts she should be found entitled, 
8. Nidarini Dossee v. Mokhun Lull DuU et ctl } 17 C. W. E 432. 
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brother, (a) Subject perhaps to the right of widows to 
residence, partition of the dwelling may, it seems, be claimed and 
enforced. ( b) 

SECTION 3.—BETWEEN REMOTER RELATIONS. 

Q, L—Oao of two brothers left the country arid died 40 
years ago. His son, who grew up in the house of his mater¬ 
nal uncle, claims from, his paternal uncle a share of his move- 
able property, 

A—He cannot claim a share of whatever his uncle may 
have acquired by his own labour, without using the claimant's 
father's means for its acquisition.— Poona , October 18th, 1845. 

Authority.—* Viramitrodaya, f. 177, p. 1, 1. 6. See Introd. to 
Bk. II, § 3 a. supra, p. 654. 


Q. 2.—A paternal uncle and a nephew, who were united 
in interests, agreed to an unequal division of property be¬ 
tween them. Can they do so ? 

A.—If the nephew has taken a small share of the property 
from his uncle and given him. a deed of acquittance, he is at 
liberty to do so* Ordinarily ho is entitled to an equal share 
with his uncle.— Alwiednucfcjur, December 80th, 1846. 

Authority.'—^ Airamitrodaya, f. 177, p. 1, 1. 6. See Introd. to 
Bk. II. § 3 a, supra, pp. 653, 654, 663. 

Q' 3,_Two brothers separated, but did not divide their 

moveable and immoveable property. Can the son of one 
of them file a suit for a share of the common property ? 

A—Yes, he can. The property, acquired during the time 
when the family was united in interest, must be divided into 
as many shares as the number of brothers owning it. If one 
of them is dead, his share can be claimed by his son and 
grandson.-— Eatnagherry, January 20th , 1846. 

(a) See the cases cited in the Introduction to Bk. I. page 252. 

(b) Hullodhur v. Ramnath, 1 Marsh. 35- The occupation of a 
house by a widow is equivalent to notice of her right to residence. 
Dalsukhrwn v. Lallubhai, Bo, H. 0. P. J. 1883, p. 106. 
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,—* Virarnifcrodaya, f. 177, p- 1, 1* 7. 

Bk. II* § 3 a. wpra, p. 653, 654. 

Kemark.—C esser of commensality is a strong but not conclusive 
evidence of partition, (a) A. question of limitation or prescription 
would now in some cases arise under Beg. Y. of 1827, and the suc¬ 
cessive Limitation Acts down bo Act XV. of 1877. W See In trod, 
to Bk. II. SiiPARATro^. 


q 4 ;—X deceased person left seven sons, of these three 
are alive and four dead. Of'those that died, three have left 
one son each and the fourth no son. The deceased fathers 
property consists of one house only. How should each of 
these sons be allowed to share in the patrimony ? Can the 
share of the brother who died without leaving a son be 
claimed by all the brothers ? Can the sons of the brothers 
previously deceased claim the share of the brother who has 
now died ? If so, how should each beallowed to share in it t 
A—It appears that the father died leaving seven sons, 
and that one of thorn died and has loft no sons. His share 
should be equally divided by the surviving brothers and the 
three sons of the deceased brothers. The house should be 
considered divided into six shares, and one share should be 
assigned to ea'ch member of the family. 

Broach , September 7 th, 1848. 

Authorities.—( # 1) Mit. Yyav. f. 50, p. 1, 1. 7 {see Bk. II. Chap. 
I. Sec. 1, Q. 1) ; (*2) Yxramifcrodaya, f. 177, p. 1, 1. 6 (see Introd. to 
Bk. II. § 3 a.) 

Re&arx.—T he son of each of the predeceased brothers succeeds to 
bis father’s share, (c) 


(a) Musst. Anundee Koonwar v. Khedoo Lai, 14 M. I. A. 412. 

(5) According to the Hindft Law, the right to demand a partition 
of property solely possessed continues through four generations of 
persons present, and seven of absentees, Moro Vishvanath et al v. 
Gcmcsh Viihal et al, 10 Bom. H. C. R. 444 ; 2 Str. H. L. 396 ; see 
Steele, L. C. 210. 

(c) See Gungoo Mull v. Bimseedhur , 1 jNT. W. P. R. 79; Buljeetsmg 
v. Sheomunook Sing , 1 Calc. Sol. R. 59 ; I)ebi Far&hdd et al v. Thdkur 



See Introd. to 



IHORITY 
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-Two brothers paid money in equal proportions, 
and received a bouse in mortgage. They subsequently died, 
one leaving a son and the other a grandson. Unequal portions 
of the house had however passed into their possession, and 
the question is whether or not each party has a right to an 
equal share ? 

A ,—Bach has a right to an equal share, and the heirs of the 
mortgagees may divide it so.— Ahmecinv.ggur, May 8th, 1851. 

Authorities. —(1) Viramitrodaya, f. 177, p. 1, 1. 6 (see Introd. to 
Bk. II. § 3 A. Rem. 1); (2) Vyav. May. p. 89,1.2; (3) p. 169,1. 6 ; (4) 
p. 171,1.6; (5)p. 96,1. 2. 


CHAPTER III. 

MANNER AND LEGALITY OF PARTITION. 

SECTION 1.—DISPOSAL OF NATURALLY INDIVI¬ 
SIBLE PROPERTY. 

q x.—Can a village held on Iuam tenure he divided ? 

A, _Any property, which, if divided, would not yield equal 

profit, may be enjoyed by each of the co-sharers in rotation 
for a certain fixed period.— Dftarwar, September 14th, 1852. 

Authority.— Viv4dabhang&rnava, in the Chapter called Indivisible 

Property. . 

Remarks. — 1. The question is too general to admit ol an exact 
answer for* it is not. clear of what nature the Inam grant was. 
Usually In&ms, which are merely tax-free property, or which consist 
in the Government share of the produce of the land, are divisible 
either by an actual apportioning of the land or by a division ol the 

produce. («■) 


Bidet al, I- L. R. 1 All. 105; Bhimul Doss v. Choonee Loll, I L- 
It. 2 Calc. 379, referring to Kalamo, Natelnar v. The Rajah of Shiva- 
a-unaa, 9 M. I- A. at p. 611. 

( 0 ‘) See Ruvee Bhndr v. Roopshunkur et al, 2 Borr. 730; Shift Naravrt 
Bose V Ram Mdhee Bose et al, 9 C. W. It. 87 C. R.; see Bk I. Chap. 
II. Sec. 6 a, Q. 8 , p. 397. Steele, L. C. 215, 218, 229, 230, show how 
estates held free or for service are dealt with. 
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In one case the Sadar Court of the N, W. Provinces ruled that 
a partition might bo refused where it would be obviously detrimen¬ 
tal to the interests of the sharers resisting it, (a.) but this is not 
supported by the Hind a authorities; and when a partition 
legally claimed is objected to on the ground of inconvenience, some 
more convenient method of distribution must be shown by the objec¬ 
tor. (5) Partition of a Court-yard, advisedly reserved for common 
enjoyment, was refused in Oopala Achy ary a v. Keshav Daje. (c) 


Q. 2.—One of three brothers, who lived as members of an 
undivided family, died. Can his widow sue on behalf of her 
son, who is a minor under her protection, for a share of the 
family property ? and can the idols be divided ? 

A. _The woman cannot claim a share of the property, un¬ 

less it be shown that her brothers-in-law are likely to de¬ 
fraud her. The idols may be divided as any other property. 

Poona, August uth, 1852. 

Authorities. —(1) Yyav. May. p. 127,1. 7; (2) Yivadabhangdmava; 
(3) Yiramitrodaya, f. 181, p. 2, 1. 16 (see Bk. II. Chap. I. Sec. 1, 

Q. 7). 

Remarks.— 1. The mother can sue for a division, under the 
conditions stated, if she is the guardian of her son. (d) 

2. The custom regarding family ‘ idols 9 is stated to be as 
follows:— 

(а) If there is only one image it is given to the eldest son. ( e ) 

( б ) If there are several images, the eldest son receives the princi¬ 
pal idol, and the rest are divided. (/) 

If property has been dedicated to a family idol, the members are 
entitled to worship and take the emoluments in rotation, (y) 


(а) Durharee Singh et al v. Saligram et al, N. ~W- P. Sol. Dec. 
1852, p. 271. 

( б ) Summun, Jha et al v. Bhooput Jha et al, 18 0. "W- R. 498. 

(c) S. A. Ho. 240 of 1876, Bom. H. 0. P. J. F. for 1876, p. 244. 

(d) See Introd. to Bk. II. p. 672. 

(e) Comp. Steele, L. C. p. 179. 

(/) The eldest sometimes retains all the images, as in the ease at 
Steele, L. 0. p. 222. 

(y) See Introd. to Bk. II. p. 730. 
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*Two brothers possess a proprietary right to a well 
and use the water to irrigate their respective fields by turns. 
Can the right of one brother to a half of the well be sold in 
payment of his debts? 

A .—The well cannot be sold, the debtor having a right 
only to use it in his turn. A well or door, which is the 
common property of a family, and which cannot be divided, 
can only be used by those who have the limited enjoyment 
of it .—AhmednugguVj December 19 tJi, 1854. 

Authorities.—(1) Vyav. May. p. 125,1, 5;— 


Other things exempt from partition have been enumerated by 
Mami 


“Clothes, vehicles, ornaments, prepared food, water, women, 
sacrifices and pious acts, as well as the common way, are declared not 
liable to distribution.'” (Borradaile, May. Chap. IV. Sec. 7, para. 
15 (Stokes, H L. B. 77). 


(2) Vyav. May. p. 127,1. 1 :— 

« Brihaspati: They by whom it is affirmed that clothes and the 
like are indivisible have not proved that the collected wealth of opu¬ 
lent men, their vehicles and ornaments, shall not be divided ( a ) ; 
property, held in common, (would be) unemployed, for it cannot 
be given to one (in exclusion of another); therefore it must bo 
divided by (some mode deduced from) reasoning (5); ebc it would 
be useless. By the sale of clothes and ornaments, on the recovery 
of a written debt, by compensating the dressed food with (an equal 
allotment of) undressed grain; an (equitable) partition is made. 
Water drawn from a (single) well or pool shall be taken by turns 
X bridge and a field shall be shared (by co-heirs) 
in due proportion.” Borradaile, May. Chap. IV. Sec. 7, para. 22 
(Stokes, H, L. B. 78). 

Remark.--- When it. is said that the water of a well cannot be 
divided the meaning is that it cannot he distributed like land or 


(a) The translation of the second line ought to run thus *. — 

« They.have not considered, that the property of 

opulent men may consist of clothes and ornaments and such, pro¬ 
perty.” 

{b) Yuktya, “ by (some mode deduced from) reasoning,” may bo 
better translated, “ according to (the rules of) equity.” 
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rnv5ney. But the ownership admits of a mental division, to which, 
effect is given by an agreement to use the (physically) undivided 
thing in turns, and if the terms of the partition in this case wero 
that each brother should take the water by turn for the irrigation of 
particular fields, each acquired a distinct property transferriblo 
along with, that in the fields to be irrigated (as thus only could it be 
made available), and saleable in execution of a decree along with the 
fields themselves. As to the needlessness of a partition in specie 
to constitute separate property, &c., see the Introduction, pp. 683 ss. 


Q t 4 —Certain brothers divided all their property except¬ 
ing a welly a privy, and a compound. It appears that no par¬ 
tition can be made in regard to the former two, but that the 
latter may be divided, though not without inconvenience, 
by building up a wall in the middle. The question is, 
whether or nob it should be divided ? 

J [ 9 —ft is not necessary to divide a well, a privy, and a 
compound There are rules which forbid the division of such 
property,— Poona, July 1 8th 9 1851. 

Authorities. —See the preceding Question and Q. 1; Vyav. Jiay* 

p. ]25,1. 5; Stokes, H. L. B. 87. 

Remarks.—1. A compound may be divided under ordinary 
circumstances. If, however, in this case, the 4 inconvenience’ arising 
from its division would be of such a nature as to diminish or impair 
the rights of one of the co-heirs, L e, prevent his using the com¬ 
pound for its intended purposes, then it must be used by all in 
common. 

2. This, as all similar cases, must be decided according to the 
rules of equity. 


SECTION 2.—DISPOSAL OP PROPERTY 
DISCO VERED AFTER PARTITION. 

Q. 1,—A hoard of treasure was discovered in an ancestral 
house which was pulled down. The treasure was not 
divided between the cousins twice removed. The cousins had 
become separate 40 years, ago, when the house was assign¬ 
ed to one of them as a part of his share, The hoard was 





1 fifimd in this Louse, and the question is whether the other 
cousin should have a share of it ? 


in: ill , s. 2, q. 2*] AFTER-DISOOVEKED- 



A .—Whenever any ancestral property is discovered, it 
should be divided. The treasure should therefore be divided. 
Poona, July 34 th, 1855. 

AuTHoaiTY.—Yyav. May. p. 129, L 1 

“ Manti: When any common property whatever is brought to 
light, after partition has been effected, that is not considered a (fair) 
partition; it must even be made again.” (Borradaile, May. Chap. 
IV. Sec. 7, para. 26; Stokes, H. L. B. 79.) 

Remarks. — 1. The answer is right, supposing it can be proved 
that the treasure was concealed by an ancestor of the now divided 
claimants. As to the disposal of treasure trove in general, see 
Vyav. May. Chap. VII. para. 10 (a) ; Yajaavallcya, I, 34, 35; N&rada, 
Pt. II. Chap. VI. paras. 6-8. Buried or sunk property belongs to the 
Government, which should allot one-sixth to the finder. Property 
found in the road is to be returned to the owner, less one-sixth for 
the Government, of which one-fourth should be given to the finder. 
Omission to inform is punishable by fine.(6) 

2. For the present law see the Treasure Trove Act, VI. of 1878. 

Q. 2.—There are three brothers. One of them claims 
a share of certain immoveable property on the ground that it 
was not divided along with the rest. The other brothers do 
not prove that the property was divided. How should tlie 
question be decided ? 


_if the fact of the division be in dispute, the whole 

of the property may be redivided. If the fact of the division 
of a part of the property is agreed to, the undivided portion 
only may be divided.— Butniagherry, March fith, 1856. 

Authorities.— “(1) Vyav. May. p. 129, 1. 1; (2) p. 128, 1. ", bd p. 
133,1. 1. 

Remark.—S ee the preceding question and the Introduction, p. 69,5 
as. The first proposition in the $asbri’s answer is laid down much 

(a) Stokes, H. L B: 131. See Steele, L. 0. p. 60 

( b ) Q. 64 MS, Surat , June 15 lh, 1845. 
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too broadly. A mere dispute will not entitle any separated member 
to claim a repartition. ( a ) 


Q. 3.—Each of the members of a family received his share 
of a Yritti, ( b) which was divided amongst them. The actual 
extent of the land, however, was subsequently found to be in 
excess of that taken as the basis of the partition. Should 
the excess be divided among the sharers ? 

A .—Any new property discovered after the partition of 
the known property of a family should be divided among the 
sharers.— Dharwar , February 1 6th, 1852. 

Authorities.— (1) Yyav. May. p. 90, 1. 2; (2) p. 90, 1. 6; (3) p. 
128,1. 2; (4) p. 129,1.1 (see Bk. II. Chap. III. Sec. 2, Q. 1). 


Q /u 4.—A man had three sons. The eldest of them gave 
a writing to his father, engaging that he would not commit 
any fraud in regard to the money and jewels given by him 
to his mother. The property was estimated at Rs. 3,000. 
The father is now dead and the eldest son has ran away. 
Property valued at 1,200 Rupees only has been discovered. 
The second son is in league with the eldest. The third son 
is a minor. Their mother claims the whole of the property 
which has been discovered on the ground that her husband 
gave it to her. The question is, how should the property 
now discovered and that which, may hereafter he discovered 
be divided ? 

A .—It is illegal for a man to give his whole property 
to his wife in disregard of the claims of his sons, (c) The 
property should therefore be divided into four shares, of 
which one should be allotted to the mother and three to the 
three sons.— Poona , September 10 th, 1853. (cl) 


(a) See Colebrooke, Dig. Bk. V, Chap. YI. Text 378. 

(b) Land, or hereditary property, or office, which is the means of 
subsistence of a family. See above, p 741. 

(c) See above, pp. 207, 208. 

(d) A similar answer was received from R'ufnaqhernu October 27 th, 
1851. 








m, fl. 2, q. 4.] AFTER-DISCOVERED. 

thoritijgs. —(1) Mifc. Vyav. f. 69, p. 1, L 4; (2) f. 51, p. 1, 1. 7 . 

Remarks.— 1. If the property had been acquired by the father 1 
himself, he would, according to the ruling of Gangabai v. Vamnagi, ( a) 
be at liberty to dispose of it at his pleasure, and, in this case, the 
donation to the widow would be legal, if it could be proved. 

2. The $&stri’s opinion, that each of the sons is to have a share, 
even the eldest, who ran away, is nob quite correct. For though, 
according to the Mitakshaml and the Viramitrodaya, fraud practised 
by one of the co-sharers does nob disqualify him. from receiving a 
share, (6) still, it would seem that he ought to be held liable for any 
ascertained portion of the share which he might have made away 
with. Hence the absconded son ought not to receive a share of the 
Rs. 1,200, since the Rs. 1,800 which he must be supposed to have 
made away with, amounts to more than his own share. 

3 . The liability of the fraudulent coparcener bo make good any 
ascertained portion of fraudulently concealed property is laid down 
explicitly.(r) The rule extends to fraudulent or unjustifiably extra¬ 
vagant expenditure during the state of union. ( d) 

4. In regard to tlio last point, it ought, however, to be borne in 
mind that a proportionately large expenditure on the part ol one 
brother ought to bo proved tp have been clearly 'dishonest.’ Other¬ 
wise it cannot bo deducted from his share. The Viramitrodaya, f. 
220 , p. 2,1. 5, says on this point 

« In order to show that (one brother) ought not bo say ot tho 
(other) e He has consumed (too) much, whilst we were undivided/ 
and that the king ought not to allow (the others) to take (back) that 
which may have been consumed (in excess of his portion by one of 
them), the same (author Katy&yana) says:‘He shall certainly not 
cause to be paid back property, which the brothers consumed while 
living in union.’ The bearing (of this text is) that enjoyment (of the 
common property) in unequal proportions cannot be forbidden, 
because it is unavoidable.” 

The same remark applies to the second son, ii it- can be proved 
that ho really participated in tho fraud. 


(a) 2 Bom. H. O. R. 304. 

(b) iSfedntrod. pp. 679, 680. 

( C ) Mit. Chap. I. Sec. 9, paras. 1—3; Stokes, H. L. B. 404; 
Vlayflklia, Chap. TV. Sec. 7, para. 24 ; Stokes, H. L. B. 79. 

{d) See Colebrooke, Dig. Bk. V. Chap. VI. Text 373; Steele, L. C. 
30, 217,223. 
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Jhe proper division of the recovered Rs. 1,200, therefore, seems to 
be one in equal shares between the mother and tho minor son. 

5 , In regard to property in excess of the Rs. 1,200 that might be 
discovered afterwards, such property ought in tho first in 3 tan.ee to 
be used to make up the Ml shares of Rs. 750, to which the mother 
and the minor wero originally entitled. Afterwards only, the rights 
of the two fraudulent coparceners can be taken into account. 
Members of an undivided Hindft family, making partition, are 
entitled as a rule not to an account of past transactions, but to a 
division of the family property actually existing- (a) In Bcwlatrav 
v. Narmjanrav (b) it is ruled that the principle applies generally 
to a managing, member. He is not in the absence of fraud or wanton 
extravagance to be made answerable for every item of expenditure, 
nor oil the other hand to receive credit for family debts paid by him 
as an addition to his own share on a partition. See the Introduction, 
* Rights Am) Duties arising on Partition/ 

6 . The .several members may, however, enter into agreements 
with each other for tho expenditure on joint purposes of' their 
separate property, (c) Such expenditure must of course be allowed 
for in a subsequent partition, (t?) 


SECTION 3,—LEGALITY OF PARTITION. 

Q. 1.—A father divided his property between his two 
sons. They then executed a deed of separation which con¬ 
tinued to be respected for about 8 years. Afterwards the 
father executed a document in favour of one of his sons in 
the absence of the other, modifying the terms of the deed. 
Has the father authority to do so ? 

A .—It appears that certain property was first set apart 
for the maintenance of the father and mother, and the rest 
divided between the sons. The father cannot* therefore 
modify the terms of the deed of separation without the con¬ 
sent of both his sons.— Poona, September 15th, 1845. 


(«-) Lakshman Dacia, Naik v. Ramachandra Dacia Nai/c, I. L. K. 1 
Bom. 561; above, p. 763. 

(5) R. A. No. 5 of 1875 ; Bom. H. 0. P. J, F. for 1877, p. 175. 

(c) See Mutiusvami Gaundan et al v. SiMiramansya et al, l M. H. 
0. R. 311. 

(d) See Steele, L. C. 217, 219. 
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h, m, s. 3, Q. 2.] 

Jteowties.—(* 1) Maim IX. 47 s— 

u Once ia the partition of an inheritance made; once is a damsel 
given in marriage; and once does a man say* I give’: these three are, 
by good men, done once for ail (and invariably).” 

Kul!ilka's gloss.:— 1 A partition of the wealth belonging to the 
father and others, which has been made by brothers according to law, 
is made once only, and cannot again be changed,’ ” 

(*2) Yiramitrodaya, f. 223, p. 2, 1. 8:— 

et But what has been said by Afanu, * Once is the partition of an 
inheritance made,’ &c., that (applies to cases) where there is no 
ground for annulling that (partition).” 

Bbmaiiks.— 1. The answer is right, if the first partition had been 
made in accordance with the law, that is, in due proportions, or by 
mutual assent, (a) 

2 . A fresh partition cannot be claimed,, whon, though the original 
division Was equal, supervening circumstances have made the shares 
unequal in value. Bub if one of the divided coparceners has lost 
part of his share, through the wrongful act of another, ho may recover 
damages. (6) 

Q, 2.—A man possesses some houses and shops. Of 
those, all the shops and one house were given by him to his 
three sons, who live separate from him. The father has 
filed a suit for the recovery of the property in the possession 
of his sons. The property was acquired by the father 
himself. Can he claim it ? 

X_No sooner is a son born than he acquires a right to 

his father’s property, (c) but if he wishes to have a share in 
his father’s property, he cannot have it unless his father is 
willing to give it to him. (d) If the father is very old or of 

(a) See the Siuriti Chandrika, Chap. XIV. para. 7; Chap. XV. para. 
4 ; Mootoovengadachellammy v. Toombayasamy et al, M. | D. A. R.for 
1849, p. 27; and Govind Wisvamih v. Mahadajee Narayan , 1 Bom. S. 
D. A. B. 167. 

(b) Bango Mairal v. Chinto Ganesh et al , S. A. Mo. 297 of 1874; 
Bom. H. 0. P. J. IV for 1876, p. 74. 

(c) See above, p. 648. 

(d) See above, pp. 657, 659. 
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character, his son has a right to insist upon a division 
of his property, even though the father is unwilling. 
Dharwar , December 15 th, 1853. 

Authorities.—( l) Yyav. May. p. 91, 1.2; (2) p. 91, 1. 7; see the 
preceding case. 

Eemark.— The ^astri’s answer is not to the point. If the father 
had really made a division, and if the division had been made 
according to the law, i. e. under the observance of the rules detailed 
above, or, with the consent of all parties, even against those rules, it 
stands good. As to the relation of the passage in the Mitakshara 
corresponding to that («) quoted by the Sastri (5) and Sec. 5, 
paras. 8, 11, (c) reference may be made to Ndgalinga Mudali v. 
Subbiramaniya ct al, ( d ) and to Bk. II. Chap. I Sec. 2, Q. 2—8, 
su/pra, p. 825 ss. 


Q. 3.—Tho common property of two brothers amounted 
to Rs. 30,000. One of them obtained a Farikhat from the 
younger brother by offering him about Rs. 7,000 in full 
payment of his share. A part of it was paid, but in con¬ 
sequence of the non-payment of the rest, the younger 
brother filed a suit against his brother to oblige him. to pay 
a moiety of the whole property. Is this in accordance with 
the Sastras ? 

A .—When a person thinks himself able to acquire pro¬ 
perty or is otherwise unwilling to take his share* it is 
directed that a small portion should be given to him at the 
time of his separation, (e) It is also enjoined that tho Sirkar 
should prevent the person whose claim has been thus com¬ 
pounded from, making a further demand afterwards. The 
younger brother therefore can only claim what ho a£ 


(a) Borradaile, Vyav. May. Chap. IV. See. 4, para. 7; Stokes, II. 
L. B. 49. 

(b) Coleb. Mit. Chap. I. Sec. 2, para. 7 ; Stokes, H. L. B. 378. 

(c) Stekes, H. L. B. 60, 62. 

{d) 1 M. H. C. R. 77. 

(c) See Steele, L. C. 58, 214. 
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;,p^Wceive at the time of writing* the Fftrikhat. His claim 
to a moiety is not proper .,—Tanna, July 28th, 1849. (a) 

Authorities. —(1)' Vyav. May. p. 134,1. 1 

“ The same author, with reference to one separated by his own 
wish, and afterwards disputing, says : If he subsequently dispute a 
distribution, which was made with his own consent, he shall be com¬ 
pelled by the king to abide by his share, or be amerced if ho persist 
in contention.” (Borradaile, May* Chap. IV. Sec. 7, para. 38 ; Stokes, 
H. L. B. 83.) 

(*2) Mit. Vyav. f. 52, p. 1,1. 13:— 

“ Something is here added respecting'the residue of a general 
distribution of the estate. ( 6 ) 

“ Effects which have been withheld by one co-heir from another, 
and which are discovered after the separation, let them again divide 
in equal shares : this is a settled rule.” (Colobrooke, Mit. Chap. I. 
Sec. 9, para. 1; Stokes* H. L. B. 404.) 

Remark. -4Tho Sftstri’s answer is not quite to the point. If the 
younger brother agreed, knowing or having the means of knowing the 
facts, to an unequal division, then it holds good (Auth. 1). If he 
was induced-to consent to it by fraudulent representations, then he 
is not bound by his agreement (Auth. 2.) (c) 


Q. 4.—Four brothers divided their interests. The share 
of v, certain piece of land which one of them received was 
attached by Government, He therefore claims a new share 
of the land in possession of his brothers. Can he do so ? 

A. —-No.— Dharwar, April 1*1 ih, 1849, 

Authority. —Mann IX. 47 (see Bk, II. Chap. III. »Soc. 3, Q. 1), 

fom'KK.—The S&stri’s answer is right only on the supposition 
that no fraud was committed in making the division, and that the 
claim for which the land was attached, was not an old unsettled claim 
against the family estate. For, as regards the first point, f fraud in 

(a) A similar answer was received from Khandesh, February 17th, 
1854. 

(5) The translation of the first sentence ought to run as follows :— 
w Now something is declared which is a supplementary (rule to be 
observed) at all Partitions.” 

(o) See also Introd. § 4 f, pp. 702, ss. 
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Lavr vitiates every transaction.’ (a) As to the second p< 
was an old claim against the family estate which, on partition* 
had not been taken into account, and for which tho portion of one 
brother was afterwards attached, it would seem that the latter would 
have a right to claim compensation from the others. 3Tor ‘ a parti¬ 
tion made according to the law / to which alone the authority quoted 
by the Sastri refers, presupposes an equal division of the family 
debts. (6) It seems nob improbable that by “attached’* is meant 
*resumed,’ that is reduced from * Inam’ or rent-free land to ‘ khalsat,’ 
‘ paying revenue,’ to the entire exclusion of the former In&mdar if the 
land was held by an hereditary cultivator. In this case the same rule 
would apply. 


Q. 5.—Certain brothers wrote a memorandum regarding 
their separation. Afterwards they remained together for a 
year and then divided their property. The question, there- 
fore,, is whether the separation should be considered to have 
taken place from the date of the memorandum, or from the 
date of the actual separation ? and should expense incurred 
during the year be set to the account of the family, or 
should each man’s expenses be laid upon him individually ? 

A .—The brothers should be considered united in interests 
so long as they take their meals together. The expense 
during the year should therefore be set to the account of the 
family. If any one should have expended any money on his 
own. private account, it should be charged to him alone. 
The separation should be considered to have taken place from 
the date on which they actually divided the property and 
began to perform “ Naivedya” (food-offering to gods) 
and “ Vaisvadeva^ (the burnt-offering to fire) ceremonies 
separately .—Sadr Addled, May 21 $t, 1833. 

Authority. —Vyav. May. p 89,1. 8:—‘Even when there is a total 
failure of common property, a partition may also be made by the 
mere declaration, “ I am separate from thee.” A partition may even 
be a mere mental distinction. This exposition clearly distinguishes 


(а) Introd. § 4 f, Kemark. 

(б) See Introd. § 7 b. 1. 
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..rious qualities of this [fcerm].(tf) Borradaile, May. Chap 
Sc. para. 2 > Stokes, H. L. B. 47 



Re&aeks*—L The §&sfcri*s view seems to be, that the memoran* 
dura, has no value, because it was not carried out. 


2, But partition is primarily a mental act. If tlve brothers there¬ 
fore agreed on a partition and drew up ft document setting forth the 
division o£ their estate, this act constitutes a partition, and it is 
unnecessary to carry it out by a physical distribution of the property. 
They must be considered divided from the time at which the writing 
was signed* If. afterwards, a year elapsed before the intentions 
declared io the writing were carried cut, the expenses must bo 
divided in due proportion, and be paid by each brother out of his 
share, (}) In many of the older cases separate possession was hold 
essential to constitute a binding partition, (c) At Bombay it was 
held that a deed of partition must have been acted on. (d) These 
cases show that the Sikstri’s view has been extensively held, but sea 
now Appotiiti? v. Ramti Subbti Aiyaii et til. (c) A partnership in 
receipts and expenditure sometimes follows a dissolution of the 
status of a united family. Steele, L, C. 214. 


q 5 t _«0u6 brother passed a Parikhat to another, but it 

was not carried out for a long time. One o( the brothers 
and his son died. The question is whether the widow cf ||| 
deceased can get* her husband s share as specified in the 
Farildiat ? 

,1.—Yes, a&e can.— Tama, October 15 lh, 1858. 


(ti) The translation of the last lines ought to rufi thus ‘ For par¬ 
tition is merely a particular kind of intention. The declaration 
<< I am separate from thee indicates this. 

(b) See Introd. § 4 d. 1, p. 681. 

In England when two tenants in common agreed to a partition 
and acted on the agreement, but did not execute a deed, the devisees 
of one of them were held answerable for the costs of carrying out 
the partition under which the devise to thorn took effect, hi re 
Tann, L. R. 7 Eq. Ca. 434. 

(c) Naggappa N’ynair v. Mudnnclee Sttfora Ntyair, M. 8. I). A. K. 
for 1853, p. 125 ; Subba Nuikcm v. Tauyiparoomal, ibid, for 1859, p. 11; 
Mtipparrfml v. Pamhanadaiyan , ibid, for 1859, p. 260. 

( d ) Gokaldas v. Hurgovindas. 3 S. D. A. ft. 236. 

(e) 11 M. I. A, 75. See above, p. 685. 

Win 
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Vyav. May. p. 134,1. 4; (2) p. 136,1. 4. 

Remarks.—1. The S&stri’s authorities refer only to the right of & 
mdow to inherit her ‘ separated' husband’s property. 

2. For authorities see the preceding Question and Introd. 
§ 4 d, pp. 680 ss. A suit for partition, however, conveys no right to 
the coparcener's widow, (a) and at Madras it has been ruled that 
even a decree, if not executed, will not have this effect. ( b) Compare 
the Vyavastha at p. 175 of the report with the rule enunciated in 
Many Pudmavati v. B. Doolctr $ingh et al, ( c ) and Rewan Persctd v. 
Musst. Uadha Beeby. ( d) 


Q. 7.—Three persons drew up a memorandum regarding 
the division of their family property. Each received his 
share of everything except the Vritti, which was left under 
tho management of one person acting on behalf of all the 
co-sharers. Afterwards when the adopted grandson of a de¬ 
ceased co-sharer was on the point of death-, the sharers 
framed a memorandum in triplicate, setting forth the divi¬ 
sion of tho Vritti. The original memorandum was duly 
signed, and attested by the sharers, but before the duplicate 
and triplicate could be signed, the man on the point of death, 
expired. Gan his widow under such circumstances claim a 
share of the Vritti ? 

A .—If a share of the Vritti has been assigned to the 
adopted grandson, his widow, who has no son, can claim it. 
If a share has not been assigned to the husband, the widow 
cannot claim it. It is for the Court to determine whether the 
incompleteness of the duplicate and triplicate of the memo- 

(a) Rhuggaji v. Bkaggawoo et al , Sp. App. 691 of 1865. 

(b) Qovinda Oodian v. Alamaloo , M. S. D. A. R. for 1855, p. 157 ; 
Babaji Parsharam v. Edmchandra Anant, I. L. R. 4 Bora. 157, and as to 
a decree under appeal, Sakharum Mahadev v. Hari Krishna , I. L. R. 
6 Bom. 113. 

Ac) 4 M. I. A. 259. 

(d) 4 M. I. A. 137, and see the cases referred to above, and Snraj 
JBunsee Koer v. Sheo Prasad , L. R. 6 1. A. at p. 103, and Chidambaram 
Ohettiar v. Gauri NacMar , I. L. R. 2 Mad. 83, S. C., L. R. 61. A. 177. 





ik. m, s. 4, q.I.] PARTIAL DIVISION. 



ranfbum of division leads to the supposition that a partition 6 
the Vritti was not made.— Tctnna, January 1 9th, 1859. 

Authority not quoted. 

Remarks. —1. See the preceding Question, and Introd. § 4 n, p. 
682; § 4 e, pp. 698 ss. 

2. No doubt is expressed as to the partibility of the vritti. oea 
above, p. 730. 

Q. 8—There were five brothers who divided their 
father’s moveable property into five shares, each of them 
taking one. The immoveable property was left for the 
maintenance of the father, with an agreement that, after his 
death, it also should be equally divided among them. One 
of the brothers subsequently died ; and his death was fol¬ 
lowed by that of his father. The widow of the former claims 
one-fifth of the immoveable property as the share of her hus¬ 
band. Is this claim right ? 

A. _As the family is divided, the widow is entitled to the 

shave which was assigned to her husband. 

Dharutar, December 31st, 1847. (a) 

Authorities. —(1) Vyav. May. p. 90,1. 1; (2) p. Io4,1. 4- 

Remark.— -The. widow cannot claim any portion of undivided 
family property (Introd. § 4 e.), but if there was an agreement 
amongst the co-parceners that the property should bo divided 
emoimst them in definite shares, subject only to the father’s enjoy - 
nrent for life of the whole, it would appear that the Courts would 
regard this as a partition conferring a right of inheritance on the 

widow. (&) _._ 

SECTION 4.—PARTIAL. DIVISION. 

q i_One of three brothers desires to have a share of 

his father’s house without insisting on the division of the 
whole property. Can he do so ? 

(а) A similar answer was received from Khandesh, Septemler 26th, 

1867- _ . 

(б) Rewun Pertd&v. Musst. Radha Beeby, 4* M. I. A. k-w .in- 

irod. § 4 jd. 1, pp. 681. ss, and Remark 2 under Q. Q, 
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The Sastra allows sons to take equal shares of their 
father’s property, bat there is nothing to prevent on© of 
them from demanding the share of any particular portion of 
Such property.— Dharwar, January 28th, 1848. (a) 

Authority. —M ifc. Yyay. f. 47, p. 2, L 13. 

Be mark. — T he partial division may take place by consent* but the 
brother cannot insist on it. (b) The same principle was subse¬ 
quently affirmed in Rayvimlrapa y. Soobapa. (c) 


Q, 2.—Certain members of a divided family of the Kunabt 
easto lived together again as a family united in interest, and 
held their ancestral estate in common. They afterwards 
separated leaving* some property undivided in possession of 
one of them. After some time, the other members claimed 
u share of the undivided property. Can the exclusive en¬ 
joyment of the property by one member of the family bo a 
bar to the claims of the other members ? 

A .—Tf the members of a divided family become united in 
interests and again separate themselves from each other, 
they are still entitled to a share of the common proper¬ 
ty ; (<f)even though it may, on their second separation, have 
remained in possession of one of them, 

Ahmednuygur, Jahj 1 9th, 1847 . 

A.UTHOTUTTES.—(I) Mifc. Vyav, f. 45, p. 1, 1. 5 ; (2) f, 40, p. 1* L 4; 
(3) L 49, p. A, 1. 10; (4) Vyav. May. p. 143, 1 2; (5) p. 123,1. 1; (6) 
p. 128, 1. 3; (7) p. 128, 1, 5; (8) Manii* Chap. X. verse 105. 


(a) A similar answer was received from Sbolapoor, September 28tk r 
1849.. 

(b.) See Thirty ee Deorao • v Wittut JDeorao , Bom. Set. Ca. p. 175. 
A partial partition is obviously only an accommodation nob strictly 
consistent with the principle by which members of a family must be 
either united or severed in their sacra, and the estate- that accompanies, 
them. 

(c) S. A. No. 3943, 27th Sept. 1858. See also Introd. § 4 e, p. 698. 
{d) See above, pp. 141, 143 ; Steele, L. C. 214, 
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ark.-— As there are no particular provisions in the law-boo 
regarding a partial division, it is impossible to prove the correctness 
of the &astri’S view by any explicit passages, 
founded on the reason of the law. (a) 


Still it appears to be 


Q, 3.—There are two claimants to a Vafcau. One of them 
has had the management of it for a long time. Can the one 
who has not the management claim a share in the emolu¬ 
ments ? 

A .—All the descendants of the person who acquired the 
Vatan have a right to a share of it. There is nothing in 
the Sasbras which prevents a descendant from claiming his 
share, because he does not manage the affairs of the Vatan. 

Ahmednuygur, March Isrf, 1851. 

Authorities.-- (1) Viramit. f. 175, p. 2,1. 6; (2) Mifc. Vyav. f. 50; 
p. 1,1. 7; (3) Vyav. May. p. 9-1*, 1. 3. 

Remark.,' —See. Rom. Act III. of 1874,. and the note below. (5) 


( a ) See In trod. § 4 e, pp. 698 ss. 

(5) The j&lslri regards the Vatan (service holding) merely as a 
private estate with a certain obligation attached to it as a whole, not 
affecting the rights of the coparceners inter se. For the Regulation 
law on the subject, we Reg. XVI. of 1827, Section 20, and the cases * 
quoted under it in the Bombay Acts and Regulations. Different 
views have been held at different times as to the nature of this kind 
of property. The opinion of the Hon. Mountstnart Elpbinstone 
appears, from some MS. notes collected by one of the Editors, to 
have been very nearly that of the 6astri» and the estate is not 
resumable on a mere discontinuance of the service, see Jagjivandaa 
Javerdas v. Imdad AM, I. L. R, 6 Bom. 211, and the cases there refer¬ 
red to. The late Sadr Court of Bombay at one time held that the 
mortgage prior to 1827 of a Vatan was valid, but only for the lifetime 
of the Vatandar mortgagor, Base Button v. Man so or a in, Bom. S. D. A. 
R. for 1818, p. 93. By subsequent decisions it was ruled that mort¬ 
gages prior to the passing of Reg. X VI. were not to be subjected to 
the rule there laid down, Sukaram Govind et al v, Shreeneewas Bow et 
al t 2 Rom. S. D A. R. 26 Hure&bhaee Soonderjee , 2 ibid . 29; Rachapa 
v. Atninyaodct) $• A. No. 307 of 1874, Rom. II. C. P. J- F. for 18/5, 
p. 269 ; Naratjan Govind v. Sarjiapa, R. A. No, 4* of 1874, ibid, for 
1875, p. 99, wherein it was held that alienation prior to Reg. XVI, 
of 1827, coupled with long acquiesence, was good. After Sukaram 
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PABTITION. 

_ vm 4.—A. woman haa brought an action against her bro¬ 
ther-in-law for the recovery of her son's share of property. 
She urges that during the lifetime of her soil, some of the 
family property was divided, but that it is for a share of the 
remainder that she now sues. 

She cannot claim any share, unless on the ground of 
some special agreement entered into by the parties when the 
division first took place.— DKarwar, March 1st, 1849. 

Authority. —Vyav. May. p. 89,1. 6. 

Remark .—See Introd. § 4 e, Remark. The Sibtri, probably, 
means to say that the mother can claim her son’s property only if an 
agreement to divide had boeu made daring his life-time. 


G. ■vindet al, v. Shreneewas Row et al, quoted above, it was held that 
a Vatan was permanently alienable, Sobkamm v. Sumbkooram, 3 
Born. S. D. A. R. 242 ; Jesing BhaeC et al v. Baee Jeeiawoiooo, 2 ibid. 
181, "except as regards the portion sot aside under Act XI. Bee. 13, 
of 1843, for the office-holder, Yoshwantraw v. Mdharrao, ibid. 244. 
But in the end the doctrine adopted was that a sale was invalid even 
as to the vendor's life-interest, Ramaulmnder Nwreew v. Krmhnaji, S. 
A. No. 2830, decided in 1852. 

The Courts will distribute the surplus produce of a Vatan, though 
it cannot leave the family, Jewajee v. Shamrow, Morris, Fart II. 
p HO j MuVcojee v. Balojee, Morris, Part III. p. HI. See now Bk. I. 
Chap. I. Sec. 2, Q. 5 note (a), p. 342, and the following oases :--Th* 
Collector of Madura v. Mootoo Ramalinga, 12 M. I. A. 438; Krishna- 
rav r. Rang Kan et al, 4 Bom. H. 0. B. 1 A. 0. J.; The Government 
of Bombay v. Ddmodhur Parmanandds et al 9 5 -ibid . J.- 

The limitation of a Vatand&r’s estate by Beg. XVI. of 182?, Seo. 
20 ds not extended by Bom. Act III. of 1874, see Jwjjivandds Javer- 
das v. Imdad All, I L, R. 6 Bom. 211. For the analogous ease 
of G’hatvali estates in Bengal see Raja Nilmony Sing v. Bakranaih 
Sing, L. R. 9 I. A. 104, and the oases there referred to. 

A Vatan may be compared with a fief under the feudal law to a man 
and his heirs which “ the ancestor and his heirs equally as a succes¬ 
sion of usufructuaries, each of whom, during his life, enjoyed the 
beneficial, but none of whom possessed or could lawfully dispose of 
the direct or absolute dominion of the property,” Co. Lit. 191 a , But¬ 
ler’s note, which absolute dominion however as opposed to fcho 
dominium utile belonged in England only to the Sovereign, Bl, Com. 

• Vol. II. Chap, IV. 
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5.— A, a man of the SiVIra caste, separated himself 
from his brother B, but left the family Vatan undivided. 
A few years afterwards A died, leaving his widow C preg¬ 
nant. Should 0 be considered as the heir of A, from the 
date of As death until her delivery, and is she during this 
period competent to recover from her brother-in-law B her 
husband As share of the Vatan ? If G be delivered of a 
son, will G and her son be entitled to separate shares of the 
Vatan ? 


A. —On the death of a man who has separated himself 
from his family, his son or adopted son is his heir and is 
entitled to inherit his property. If he leave no son, his 
widow, daughter, and other relatives in the order of prece¬ 
dence laid down in the Sastras, inherit his property. If a 
brother who has not separated from the family die, leaving 
a pregnant widow, the division of the family property 
should be deferred till she be delivered. If a son be born, 
though bis father is dead, he should be allowed the share to 
which his father would have been entitled. Though a 
grandson be supported from the proceeds of his grand¬ 
father’s property, his claim to recover a share from his 
uncle, or his uncle’s son, is in no way prejudiced. If at the 
time of the division of the family any property may have 
been concealed, it should be divided whenever it is discovered- 
In the case stated iu the question, 0, while pregnant, is As 
heir. If she bring forth a son he becomes his father’s heir, 
and as such is entitled to recover his father’s share of all the 
moveable and immoveable property of the family. From 
the date of her son’s birth, 0 is no longer entitled to claim 
As share of the property.— Tanna, June 26th, 1848. 

Authorities.— (1) Mit. Vyav. f. 55, p. 2,1.1; (2) f. 51, p. 1, 1. 1; 
(3) f. 50, p. 1,1. 1; (4) f- 52, p. 1,1. 13; ,(5) Vyav. May. p. 90,1. 3. 

Remark. — See tlie preceding cases, and Introd. § 4 e. Regarding 
tho rule of deferring a partition until the delivery of a coparcener’« 
pregnant widow, see Introd. § 4 B. 1, p. 657* 
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CHAPTER IV. 

EVIDENCE OF PARTITION. 

Q . 1.—Can the separation of a family bo held to have 
taken place when fcbero is no documentary evidence to prove 
it f 

A .—A F4rikbat or written instrument attested by tho 
members of the family is the necessary proof of separation. 

Ahmednuggur, 1845. 

AuTKOitiTY.—Vyav. May, p. 132, l. 8 :~ 

«*■ Those, by whom such matters are publicly transacted with, their 
© 0 -heirs, maybe known bo be separate oven without written evidence.’* 
(Borradaile, Maydkha, Chap. IV. Sec. 7, para.34; Stokes, IL L. B. 82. 

Rismauk.—A • Farikhab* is nob necessary in order to prove a divi¬ 
sion. (a) The doctrine enunciated by the $asbri was adopted by the 
Sadr Court in 'some of the older cases, as in Oomedohund v. Gunga - 
dhur. (b) Bub in Sulcarani v. Raindas, (c) and Kaseeshet et al v. Nag- 
shot, (d) this rule was abandoned, arid now it is clear that partition 
may be proved like any other fact. ( 0 ) 


Q . 2.— A man had two wives. Tho elder has 0110 son, 
and tho younger has four sons. The man divided his pro- 
* party into five shares, assigning one to each of his sons. 
The son of the elder wife executed a writing to tho other 
four to the effect that ho would never interfere in any 

(a) According to the customary law a farikhat or deed of parti¬ 
tion is thought indispensable in a few castes. In others it is not 
U 3 ed. But in a vast majority it is general though its place may be 

■ supplied by the testimony of eye-witnesses of an actual physical 
distribution of the property. Steele, L. 0. p. 402. See above, Bk. II. 
In trod. Sec. 4 n, p. 681. As to the common form of a deed of 
partition, see 2 Sfcr. H. L. 389. 

(b) 3 S. D. A. R. 108. 

(c) 1 ibid . 22 . 

(d) -1 ibid. 100. 

(e) See Coleb. Dig. Bk. V. Chap. VI. T. 381, 384; Bk. II. 
Introd. § 4 d . 1, p. OBI 5 and Bk I. Chap. II. Sec. 6a, Q. 31, p. 409. 
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EVIDENCE. 


concerning them, and that they were at liberty 
among themselves any questions respecting their 
affairs. After this one of the four brothers died without 
issue. Subsequently the son of the elder widow, having 
received some produce of a held, offered three-fifths to the 
three surviving brothers. They assert their right to four- 
fifths, How is this question to be decided ? 

A.—The three full brothers of the deceased are his heirs. 
The half-brother cannot claim to be his heir. It will rest 
with the Court to consider the weight and effect of the 
writing passed by the half-brother. 

DKarwai^ April 24 th^ 1854. 

AuTEORiTy.— Yyav. May. p. 134,1. 4. 

Remark.—T he facts of the case seem to be these:—The father of 
the five brothers had effected a division, which, in part at least, was 
a so-called 1 phalavibhaga’ or division of produce. The eldest brother, 
who appears bo have been the manager of the estate, left undivided 
in specie, had given fco his younger brothers a document confirming 
the division. Afterwards, On the death of one of the younger 
brothers, he seems to have disputed the division, and appropriated 
that share of the produce of the undivided property which would 
have gone to the deceased half-brother. Under these circumstances 
the division would be proved by the document and by the receipt of 
separate shares by the brothers. As the brothers were divided, the 
full brothers inherit before the half-brother, however the case might 
have been had there been no division. See Bk. I. Introd. * Co¬ 
parceners, ’ p. 73. 

If the brothers are to bo considered as reunited, still the share of the 
one deceased would descend to his brother of the full blood. In no 
case could the eldest be entitled to two-fifths without a special agree¬ 
ments See above, pp. 141, 763 as; Steele, L. C. 56, 


Q 3.—Two uterine brothers prepare and take their meals 
separately* Is this practice a sufficient evidence of the se¬ 
paration ? 

4.—‘When two brothers perform the sraddha of their 
father separately, and when they have separate trade and 
107 h 
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^•sgf&rate means of maintenance, they may be considered se~ 
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parated, and in this case no documentary evidence is neces¬ 
sary, ( a) A verbal declaration of separation is also sufficient 
evidence in case 'the brothers have no property which they 
can divide,— Surat , September 4 ih } 1845. 

Authority. —* Yyav. May. p, 133, L 2 

e< Narada declares also other signs of partition : Separated, but not 
unseparated, brethren, may reciprocally bear testimony, become 
sureties, bestow gifts, and accept presents. Gift and acceptance, 
cattle and grain, houses, land, and attendants, must be considered as 
distinct among separated brethren, as also the rules of gift, income, 
and expenditure. Those, by whom such matters are publicly trans¬ 
acted with their co-heirs, may he known to be separate even with¬ 
out written evidence. 55 (Borradaile, May. Chap. IY. Sec. 7, para. 34; 
.Stokes, H. L. B. 82.) 

Remark.— also Infcrod. § 4 n. 2, p. 688- 


Q< 4—What are the signs of the separation of a father 
and a son ? A father and a son of his younger wife live in 
one and the same house. The son of the elder wife has been 
living in a separate house for about 20 years. The property 
of the father has not been divided, nor has the older wife's, 
son received any share. He was in the habit of performing 
the sacrifice called 4 Vaisvadeva' (b) on his own account. 
Should he be considered a separated member of the family ? 
and can any man whose food is cooked separately perform the 
ceremony, or is it a sign of separation. Since the death of 
the father the older son has joined the family, and assuming 
the guardianship of his half-brothers, has got them married. 


(Jan the half-brothers claim a share of the property acquired 


by the elder brother during the time he was away from the 
family. Can the elder brother claim a share of the ancestral 
property ? 

(а) See 2 Sir. H. L. 346; Steele, L. C. 56, 213. 

(б) This ceremony is performed for the sanctification of food before 
dinner. See Steele, L. C. 56. 
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Those members of a family, who individually perform 
the ceremonies of ‘ Vaisvadeva’ and ‘ Kuladharma/ (a) and 
have signed a Ktrikhat, may be considered separated. It 
doesnot appear from the Sastras that the elder son of a person 
is obliged to perform the ‘ Vaisvadeva’ on his own account, 
although his father and half-brother are united in interests, 
and he himself lives and cooks his food separately in the same 
town without receiving the share ol his ancestral property. 

A person may, however, perform the ceremony by tho permis¬ 
sion of his father. The Sastra authorises the elder son of a 
man to take possession of the ancestral property, and protect 
bis younger brother and mother. A son, who has not made 
use of his father’s means and who has declared hansel t 
separate and has acquired property through his learning, 
enterprise, &c., is not under the obligation of allowing shares 
of his property to his brothers. They can claim shares of 
the ancestral property only. 

Ahweckmggur, April 13 th, 1847. 

p . 133, l 2; (4) Mit. Vyav. f. 25, p. 1, 1. 9; (5> MU. Vyav. f. 48, p. 

1 « That which had boor, acquired by tho coparcener himself without 

-,2515m. U»* or —bar. « <*«* , h “ 
any deto “ friend or obtained by marriage, shall 

m 

I. Sec. 4, para. 2; Stokes, H. L. b. dbl.) 

Remaiik.s-- 1. Fbr a Ml enumeration of the signs of a partition, 
Infcrod. * 4 e. 2, pp. 687, &c. 

o The g&stri is right in not considering the separate performance 

°iumo—d i» th. Smritis —»tt —» si S™' 11,0 ° U ??° 

. - uresent day, that even undivided coparceners, who take then 
ism . P _ form this ceremony, at least once every day , 

sftres ->* *.«- « 

subjoin a passage on this point from the Dharmasmdhu, i. 90, p. 

1. 3 and 6 (Bombay lith. ed.) 


The ceremonial worship of the tutelary deity. Steele, L. C. 
Id cit . 
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/ice mixed with clarified batter should be offered in the sacred 


domestic fire, or in a common fire. The oblation (at the Yaisvadeva) 
should be made in that fire, with which the food is cooked- . . , 


. . Bhattojidikshita declares that, if members of an un¬ 


divided family prepare their food separately, the Yai&vadeva-offering 
may be performed separately (in each household) or not. 5 (a) 


Q. 5.-—A man had three sons. They used to live and 


take their meals separately in a house which was their an¬ 


cestral property. They all subsequently diech A son of one 


of them claims a moiety of the house from the son of the 


other. The defendant in this case takes no objection to the 
equal division of the house. The widow of the third bro¬ 
ther has joined the plaintiff. The house, which is the 
ancestral acquisition of the family, appears to be undivided 
property. Should the above-mentioned claimants be allowed 
under those circumstances equal or different shares in it ? 

A .—Preparing food and taking meals separately by bro¬ 
thers is considered by the Sastras to be a mark of separation. 
According to this rale the three brothers are duly separated. 
Each of them has an equal share in the property. The 
widow of one of them should be allowed one-third of the 
house as the share of her husband. 

Swat, November 29th , 1853. 

Authority.—Y lramit. D&yabhaga, f. 223, p. 1, L 12. 

Bemaeks. —1. * Preparing food and taking meals separately* is 
by itself not a sufficient proof of separation. (&) 


(a) See the remarks of Prof. Goldstucker (On the Deficiencies, <fcc., 
p, 34 ss) which are instructive, though captious. In the passage 
“ amongst members of a united family, when they cook their food in 
common, a separate performance of the VaUvad&va is not allowed/" 
read, u is not necessarjY" The passages at pages 39 and 42 show 
the correctness of the view presented in the text, 

(b) It is an indication when the relatives occupy the same house, 
2 Sir. H. L. 397. Joint performance of ceremonies implies union of 
interests, 2 Str. H. L. 893. See Bk. II. In trod, § 4 o. 2 a, p. 687, 
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If the ancestral house was undivided, as stated in the question, 
the widow must be allowed the use of it and may establish a lien on 
it for her maintenance, but can in no case inherit it. (a) 


Q, 6.—Four uterine brothers lived separately in a bouse 
belonging to tbeir father. They had neither divided their 
property nor passed deeds of separation to each other. They, 
however, used to take their meals separately. Afterwards 
all of them died. The eldest of them has left a widowed 
daughter-in-law. She has a maiden daughter. Two sons 
of her father-in-law’s brother are alive, (b) A creditor of one 
of them has attached the whole house. The widowed daugh¬ 
ter-in-law has applied for the removal of the attachment 
from that portion of the house which constitutes her husband’s 
share. The question therefore is, whether, according to the 
Sastras, and • by reason of the four brothers having lived 
separately, their property, excepting the house in dispute, 
should be considered as divided, and whether the daughter- 
in-law can claim a share of it ? 


(a) See above, p. 259 ; Ek. II. Introd, § 4 e. p. 698, and pp. 252, 
753; Chap. II. Sec. 2, Q. 4, p. 826. 

(b) The following genealogical table will be found to illustrate the 
question:— 


Ramohander. 


Govind, 
I son. 


Narayan, 
son. 


Yissoo, son. 


Wassoo* 
deo, son. 


Sarree, 

son. 


Gunga, 

widow. 


Mahadeo, son. 


10 


Claims re¬ 
moval of at* 
tachm^nt. 


Kcsliow, son; 
his creditor 
attached the 
proper ty. 


Luxmee, 

daughter. 
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-Although there is no documentary evidence to show 
that the brothers were separate, yet, as tlioir places of living, 
meals, and business, were separate, they should be consi¬ 
dered separated. Their property, including the house in 
which they lived, must also be considered divided. When 
any one, after the division of the property in which ho has a 
share, is dead, his widow has a right to that share. 

Surat , December 1 6th, 1847. 

Authorities. —(1) Vyav. May. p. 129, 1. 3; (2) p". 134, 1. 8; (3)* 
Vyav. May. p. 129,1. 2 

“ Y&jSavalkya states the modes of decision in. case of denial of 
partition made by any one; 4 When partition is denied, the fact of it 
may be ascertained by the evidence of kinsmen, relatives, and wit¬ 
nesses, and by written proof or by house or held ’ (separately pos¬ 
sessed)^ BorradaHe, May. Chap. IV. Sec. 7, para. 27; Stokes, ft. 
L. B. 80. («) 

(4) Vyav. May, p. 132,1. 4 :—■ 

“BriliaspatiThey, who havo their income, expenditure, and 
wealth distinct, and have mutual transactions of money-lending and 
traffic, are undoubtedly separate.” May. Chap. IV, Sec. 7, p. 34; 
Stokes, H. L. B. 82. 

(5) Vyav. May. p. 134, - :— 

“ YajSavalkya thus relates the order of succession to the wealth of; 
one (dying) separated and not reunited : The wife and the daugh¬ 
ters also; both parents ; brothers likewise and their sons ; gentiles,, 
cognates, a pupil and a fellow-student; on failure of the first among 
these, the next in order is indeed heir.” (Borradaile, May. Chap. 
IV. Sec. 8, para. 1 ; Stokes, H. L. B, 83). 

Remark. —The question states nothing about the brothers having 
carried on business separately. If the Sastri is right as to this fact, 
his conclusions also would stand. (1) But the dining separately 
does not alone prove that the brothers were divided. If they were 
undivided the widow is entitled to residence and maintenance as a 
charge on the property, (c) 

(a) Narada, Pt. II. Chap. XIII. SI. 36, to the same effect, is 
quoted by the Mit. Chap. II. Sec. 12, para. 3; Stokes, H. L. B. 467. 

(h) Bk. I. Chap. II. § 6A,Q.31,supm, p. 409 ; 2 Sir. H. L. 387,397. 

(c) R dm chandra UikshU v. Sdvitribiti, 4 Bom. IL C. R. 73 A. C. J. 
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en the bouse of one member of the family was burnt down, and 
then went to live in tho same house with another, this was, it was 
held, to be referred rather to an exercise of a common right than an 
acceptance of mere hospitality, and the prior separate residence was 
not deemed sufficient proof of partition between the two. (g) But s$e 
also Introd. § 4 x>. 2, p. 087 ss. 


Q. 7.—Two brothers have been separate for the last 15 
years, but they did not pass a formal deed of separation. 
One of them has now filed a suit for a share of the land hold 
on Miras tenure. The other has answered that there is some 
debt, and that the property should be divided along with 
the debt. How should this be decided ? 

A .—When a formal deed of separation is passed in the 
presence of the kinsmen of the parties concerned, and when 
each member is put in possession of his share of houses, 
lands, and other property, the family should be considered 
as separated. When the members merely live and take 
their dinner in separate places in the same village, they 
cannot be considered separated. The property as well as 
the debt should therefore be equally divided in the case 
referred to in the question.— Ahmednuggur , April 28fh, 1856. 

Authority. —Vyav. May. p. 129,1. 2 (see the preceding Question, 
Auth. 1). _ 

Q, 8.—The parties are not able to produce a deed of sepa¬ 
ration. It is, however, proved that the parties separated 
about 35 years ago, and that the deed of separation was 
then executed. Can the separation be considered established 
on other grounds than the production of the deed ? 

A._As the evidence has proved that the separation took 

place, and that the parties concerned are in possession of 
their proper shares, the separation may be considered estab¬ 
lished. The production of the deed would have only- 
strengthened the proof.— AJmednuggwr , July 2nd , 1847. 


(g) Sheshapa el al v. Igapa ei al, R. A, No. 12 of 1873, Bom. H. C. 
P. J. F. for 1877, p. 37, 
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. May. p, 129,1. 2. see Bk. IX Chap. IV. Q. 
6 , Aufch. 3; (2) Vyav. May. p. 133,1. 2 (see ibid. Q. 3). 

Remarks .—See particularly Introd. § 4 d. 1, p. 680. In the case of 
Bulakee Loll et al v. Musst. hidurputtee Kcnvur et al, (a) it is laid 
down that any act or declaration showing an unequivocal intention 
on the part of a shareholder to hold and enjoy his own share sepa¬ 
rately, and to renounce all rights upon the shares of his co-parceners, 
constitutes, when accepted, a complete eeveranoe or partition. 


(a) 3 C. W. R. 41 C. R. 
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BOOK III.—ADOPTION. 

SECTION I.—SOURCES OF THE LAW. 

In their opinions on the cases laid before them the S&s~ 
tris have in many instances referred to Adoption t€ made with 
the ceremonies of the Vedas and the Smritis.” No precepts 
as to such ceremonies are to be found in the Vedie literature, 
and even in the Smritis the recognition of the -‘son by gift* is 
but a part of a scheme in which he holds only a compara¬ 
tively low place amongst the dozen varieties of substitution¬ 
ary sons approved by those writings. They present fev^ 
or no traces of the developed and elaborate system which 
has come down to our generation .enriched and complicated 
by the inventive.-suggestions and the subtle controversies^ 
of a long series of lawyers, who were at the same time scho¬ 
lastics having unbounded confidence in the methods of a 
highly technical philosophy, (a) The fundamental notion in¬ 
deed on which the institution was afterwards reared is found 
already in full possession of the BrahtnanicaJ. mind in the 
Vedic period. The manes were to be worshipped; the family 
was to be continued; the householder was- to esteem liis own 
being complete only when his home was furnished with a 
wife and son. ( b ) But other means than adoption supply 
the defects of nature: some further stages on the way to 
refinement have still to bo passed before those means become 
discredited. In the meantime Adoption ia but slightly 
glanced at. Its fitness for the needs of a people of the pecu¬ 
liar mental and spiritual character of the Hindus was not at 
first perceived. Here therefore, even more than in other 
departments of the law, the Veda has, for the practical lawyer 
of the present day, but little importance as a direct source of 
the law. (c) For a complete history of the ‘ origins* of the 

(a) For the methods of interpretation and development brought, to 
bear on the Vedas, see Whitney’s Essays, 1st Series, pp. 108 ss. 

(b) See Whitney’s Essays, 1st Ser. pp. 60, 69 ; comp. Manu IX. 45. 

(e) See above, p. 56, 
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researches have still to he made, the 
needful competence has still perhaps to be perfected. The 
modern edifice, though bearing every where the impress of 
the primitive religion and its early modifications, is planned 
in the main on ideas of a later time, the growth and vari¬ 
ances of which can be gathered from the existing literature 
with at least an approach to confidence, {a) 

In the long interval between the Veda and the femritis 
more had been ‘done towards systematizing than towards 
refining the theory of paternal and filial relations. The im¬ 
portance of maintaining the family is at the close of this 
period as strongly recognized as ever 3 the relations of the 
living to the dead had, through long meditation, become more 
vividly conceived than before. But the grossness of a bar¬ 
barous time is not as yet cast off, nor have the ideas of the 
people settled down to any final appreciation, of the several 
recognized modes of replenishing the family. Gautama, 
Baudhayana and Vasishtha, Manu and Yajnavalkya, Harita, 
Vishnu and Narada present their several lists. The order 
in which they rank the different substitutionary sons (b) will 
be discussed hereafter. That a substituted son is indispens¬ 
able, failing one begotten, therishis agree, with the exception 
of Apastamba. (c) In him we have an echo perhaps of the 
then already ancient objection to* the gift or acceptance of a 
child, an objection which later commentators found no great 
difficulty by means of distinctions and particular applications 
in explaining away, (d) 

Another long break in the record follows the period of 
the Smritis. That a considerable development of the Hindi! 
mind and character took place in the interval is manifest 
from the works in other departments which have come 
down to us. Poetry and philosophy awakened higher moral 

(a) Comp. Whitney, op. cit . pp, 62, 70. 

( b ) See Celeb. Dig. Bk. V. Chap. IV 

( 0 ) Transl, p. 181. 

(d) Comp. Datt. Mim. Sec. I. 36—47. 







SOURCES OP THE LAW. 


asibilities, and the myths of the earlier times became enve¬ 
loped in a mist of sacred association which softened their 
repulsive features and prevented their exercising an injurious 
influence, (a) The uncertain strivings of the nobler minds 
towards refinement and delicacy in the relations of the sexes 
and the constitution of the family were gradually in some 
measure realized by the Brahmanical class, and those in close 
communication with them, while neither at any time quite 
lost such a hold of the primitive beliefs and conceptions of 
duty as served to bind the slow changes of their institutions 
together in historical continuity. When we come into clear 
light again we find a marked advance in purity of sentiment. 
Adoptionhas in a great measure supplanted the grosser institu¬ 
tions that once competed with it on more than equal terms. 
The archaic formulas are still preserved, hut they have been 
subtly emptied of their former contents, or have become 
themes for mere academic disquisitions, which show the 
learning of the commentators and their tenderness for the 
sacred writings, but stand apart in a great measure from 
actual practice' and the living law. The far-fetched expla¬ 
nations of the hard sayings which could not be set aside (b) 
show at once the reverential spirit of the commentators, 
and their resolution to mould even intractable materials to 
the uses and cravings of a society always in movement, and 
for centuries in a general movement forward, though not 
always on lines which led to the best conceivable results, 
or which entirely commend themselves to European sympa¬ 
thies formed under wholly different influences. 


(a) Comp, for the earlier period Gough’s Phil, of the Upanishads, 
p. 17. 

(b) On the reconciliation of discrepancies in the sacred witings 
and the application of reason to establish harmony, reference may¬ 
be made to Blum Nanaji v. Sundrdbdi, 11 Bom. H. 0. R. at pp. 265 
ss. See too the Datt. Mim. Sec. II. 102, where reasoning, it is said, 
is to be applied to draw out an obvious inferential sense rather 
than separate revelations assumed for rules resting on one and 
the same principle. 
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ydlfrom the time that Adoption comes upon the scene as an 
established section of the Hindu jural system, many authors 
have dealt with it either as the subject of separate treatises or 
along with the other leading topics of the law. (a) Besides 
the Vyav. May., which is the most frequently quoted, the 
Bombay Sastris have referred to the VJramitrodaya, the 
Samskara Ganapati, to the “ Barnskar” and “ Datta” Kaustu- 
bha, to the Nirnayasindhu and Dharmasindhu, the Dattaka 
Darpana and the Dvaita Nirnaya. (b) The doctrines drawn 
from these authorities are supported by citations from Manu 
and the other Smritis, as well as from the Mitaksliarft, 
and the Daya Bhaga of Jimftta VAhana. These last are 
but infrequent. The Dattaka Mimansa and Dattaka Chan- 
drikft are hardly referred to at all. The opinions enunciated 
agree for the most part with the rules laid down in these 
treatises, but the remark of Rao Salieb Y. N. Mandlik (c) 
seems to ba substantially correct, that till quite recent 
years they were but little known and relied on in Western 
India. ( d ) It does not follow however that they are net 
valuable guides to the law. Though the law of Adoption 
lias, in historical fact, grown up by a process of gradual adap¬ 
tation, yet the Hind ft commentators do not, any more than 
the English judges, ever set themselves up as makers of the 
law. They claim to be expositors, and if one of them deve- 
lopes principles in a way more consonant to the general ethical 
and jural system than another he naturally obtains the prefer¬ 
ence. (e) The congruousness of his doctrines with the whole 
mass of received notions is recognized, and they are re- 


fa) Many of those works are preserved amongst the learned 
in MS. 


(&) The one intended is that of Shankara Bhatta, father of Nilkan- 
tha, author of the May Akim. 

(«) Vyav. May. Introd. hodi. 

(cl) l’ii.V the Rao baheb is a little too swooping in his assertion 
may be seen by a reference to tho opinions of the Poona Sastris in 
Jlaebutmo’s case, 2 Borr. ft. at pp. 104, 105. 

(e) See Ooleb. Dig. Bk. II. Chap. IV. T. 15 Com.; T. 17 ; fik. V. 
T. 67, 424 Com. 
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into the legal consciousness of the people as rules 
which, from their fitness, must be followed, (a) This fitness 
implies a due agreement with the traditions that have 
descended in slowly modified interpretations from the 
Vedic era, and forms a proper ground on Hindi! principles 
for the acceptance into the common law of the particular 
phases of doctrine which come thus recommended, (b) This 
is more especially so if they arc set forth with a clearness and 
point which makes them readily intelligible. It may seem 
that the Hat taka Mimailsa. and Dattaka Chandriku have not 
any very strong claims on these grounds, but excellence is 
essentially comparative, and very high authorities have 
agreed in assigning to the Dattaka Mimfinsa the first place 
amongst the treatises on Adoption, Colebrooke says (c) 
that “the Dattaka Mimhnsa is no doubt the best treatise on 
Hindu Adoption.” By this Sutherland was led to translate it: 
4C The Dattaka Mimansa,” he says (d) “is the most celebrat¬ 
ed work extant on the Hindu law of Adoption.'” Of the Dat¬ 
taka Ciiandrika he says, “ it is a work of authority.” (e) In 
assigning it to DevS»nda .Bhatta as its author he may probably 
have been mistaken, (/) but this does not affect his judg¬ 
ment as to its popular reception as a guide to the law. Sir M. 
Westropp, 0. J., says of the Dattaka Mim&nsa that “though 
nob quite invariably followed [it] is generally of high autho¬ 
rity in this Presidency” (Bombay), (g) In Bengal the 
authority of both works stands still higher. It was said by 
Mibter, J., that “The Dattaka Chandrika and the Dattaka 
are undoubtedly entitled to be considered, and 
have always been considered, the highest authorities on the 


(a) Oon^. Meyer, Tnsb. Jud. Tom. Y. p. 7. 

(&) See BJiau Nanayi Utpatv. Sundrabai % 11 Born. H. C. R. 267. 

0) 2 Sir. H. L. 133. 

(d) Preface. 

(«) lb. 

{f ) See Rao Saheb Y. N. Mandlik, loc. cit. 

(ff) In Gopal iV. Sa/ray v. Eanmant G. Safray , I. L. R. 3 Bom. at 
p. 277, 
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subject of Adoption/' (a) But that their influence 
thus confined is plain from the description given by Sir W. 
Macnaghtep, cited by the Privy Council in The Collector of 
Madura’s case: (6) “Again of the Datfcaka Mi mans a of 
Nanda Pandita, and the Dattaka Ckandrika of ’Devaiula 
Bhatta, two treatises on the particular subject of Adoption, 
Sir William Macuaghten says, that they are respected all 
over India.; but that when they differ the doctrine of the 
latter is adhered to in Bengal and by the Southeru jurists, 
while the former is held to be the infallible guide in the 
Provinces of Mithila and Benares.” 

As supplementary to the Mitakshara and the Mayftkha, 
then, these may fairly be regarded as the principal authorities. 
The others referred to, though in some instances of importance, 
are not only less accessible, but on the whole less valuable 
when got at, and less suited to bringing about a general har¬ 
mony of doctrines and decisions on a subject on* which it is 
specially desirable that the law should be uniform and 
widely known. Still usage, the ultimate test, has in some 
instances decisively rejected the doctrines of these two works, 
as for instance in allowing adoption by a widow without 
express authority from her husband, (c) while Nanda Pan¬ 
dita insists that Vasishtha's text requiring the husband's 
assent prevents any adoption at all after his death. The 
Samskara Kaustubha (d) says that the assent of kinsmen 
cannot properly be withheld, and therefore the widow, who 
is competent and bound to perform this service for her 
husband, may act without their concurrence. The Sastris 
in Thulcoo Baee Bhide v. Rama Baee Bhide (e) deduced a 
like competence from the injunction of the Mitakshara, “a 
woman must be restrained only from unnecessary or useless 
acts,” and declared that the widow could adopt even against 

(a) In Rajondro Narain Lahore/} v. Saroda Socrndaroe Dabee, 15 C. 
W. R. 548. 

(5) 12 M. I. A. at p. 437. 

(c) See Haebutrao Mankur's case. 2 Bom. at pp, i04,105. 

(a!) As to the authority o i this work, see 2 Borr. R. loc. cit. 

(e) 2 Borr. R. 488, 499. 
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5 Irishes of her husband’s kinsmen. In a previous casi 
-the Sasfcris had quoted the Maykkha to prove that the 
widow might indeed adopt without an express authority 
from her husband, but after “ obtaining the sanction of the 
kinsmen and informing the ruling authorities.” This they 
said “ corresponds with the custom of the country.” Yet 
should the widow have actually adopted a son with due 
ceremonies, such an adoption conformable to the Yedas 
could not “ be set aside should the person opposing it be 
ever so near of kin.” The Courts, as will be seen, have 
steered a middle course amongst the conflicting authorities. 
That they should have had to do so implies that none can be 
received as absolutely supreme. 

In the present day it does not seem likely that the foun¬ 
tain heads of the law will be much drawn on for new 
principles in. the Law of Adoption. They are indeed too 
meagre to afford such principles save through an elaborate 
process of constructive inference. To this they have been 
subjected by the Hindu writers for many centuries, and the 
rules deduced by these writers have in their turn been tried 
and sifted by express or tacit reference to the usages and 
the peculiarities of HindA society, until those best suited to its 
needs have been ascertained and appropriated. The Smritis 
come nearer than the Yeda to modern practice, but the most 
important authorities are the writers, such as have been re¬ 
ferred to, whose expositions have partly embodied and partly 
fashioned the customary law. In the great case of The Collec¬ 
tor of Madura (b) the chief authorities on the law touching a 
widow’s power to adopt had been collected under the four 
heads of .(1) Original Sanskrit texts, (2) Responses of SUstris, 
(3) Opinions of European writers, and (4) Decisions of the 
Courts. The judgments, both in the first instance and in 
appeal, proceeded almost entirely on the third and the fourth 


(a) Srae Brijbhookunjee, Makaraj v. Srco Gokooloolsaojee Maharaj- 
I Borr. R. 202, 214. 

(5) 12 M. I. A. 897, 411. 
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ises of authorities* and of the first the Judicial Committee 
speak as “ a catena of texts, of which many have been taken 
from works little known and of doubtful authority. Their 
Lordships concur with the judges of the High Court in de- 
, dining to allow any weight to these/ ; while accepting those 
recognized by the chief European writers on Hindii law 
as of unquestionable authority in the South of India., where 
the case under appeal had arisen. 

To the opinions of the Sastris, which the High Court had 
denounced as having <c polluted the administration of Hindii 
law/' (a) their Lordships, as already observed, (6).. attach 
considerable importance. Those opinions, they say, lc which 
are consistent with [translated works of authority] should 
be accepted as evidence that the doctrine which they embody 
has not become obsolete, but is still received as part of the 
customary law of the country." (c) 

In dealing with authorities the analogy of the rules 
accepted by kindred schools may greatly strengthen one of 
two or more inconsistent doctrines propounded by rival 
authors, (d) All rely on the same ancient texts, and the 
waves of philosophical or moral influence which have mould-* 


(a) In Collector of Madura, v. Anandayi, 2 Mad. H, C. It. at p, 228. 

( b ) Above, p. 2. 

(c) The Collector of Madura v. Mooiioo Mamalinga ftathupatky, 12 
M. I. A. at p. 438, 439. The Sastris vacillated occasionally in the 
opinions they delivered. On points of difficulty they naturally 
differed. When one considers the cobweb structure of the Hindi) 
law laboriously spun out of a primitive theology by means of a 
philosophy having but little respect for mere practice, it) was 
impossible that there should nob be variances of opinion. One 
view was in itself as reasonable in many cases .as the other. In 
some instances the S&stris seem*to have gone wholly wrong. The 
same may be said of jurists and judges everywhere. A. reading 
of the S&stris 5 responses, as wide as that on which the present work 
is founded, would convince any unprejudiced student that as Law 
Officers of the Courts these learned men performed their duties, 
save in very rare instances, with integrity as well as intelligence. 

(tfj Ibid. 
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derived notions in one part of India have almost 
necessity extended their effect to the neighbouring regions, 
aided in the case of the learned by their possession of a 
common language. Through the medium, of Samskrit, ideas 
having in themselves a fitness for wide reception have been 
capable at all times of diffusion with something like the 
same striking celerity which obtained through the use of 
Latin in the Europe of four and five centuries ago. 

The tendency of usage to conform to the received scripture 
standards has been noticed in the first part of this work, (a) 
Hindi), theory justifies variances from the normal rule of 
conduct only by a supposition of some lost revelation (b) 
to which they may be referred, except in cases purposely 
left to individual discretion, (c) and the riastris assert the 
superiorty of the Vedas to mere custom, (cl) but when the 
precept is not decisive they allow custom to replace it, (e) 
The Charters of the High Courts and the Regulations 
of the Legislature give the next place in authority after the 
Statute law to usage, and however in learned speculation 
the sacred texts may be exalted above mere human practice 
there can be no doubt that the Hindi! lawyers bad arrived 
substantially at the same conclusion that the British Govern¬ 
ment has defined. The general force of custom as law is 
repeatedly asserted by Manu, (/>■ as by Katyayana, Yajna- 


" (a) Sea above, pp. 9,425, 426- As to tho determination of caste 
rules, see Sec. II. below. 

(i b ) See 2 Muir’s Sanskrit Texts, 165, and references below. 

(c) Manu II. 12, 18; Gaut. XL 20. 

(d) 2 Borr. 488; see M. Midler, H. A. S. Lit. p. 53; Muir’s Sanskrit 
Texts, Vo! HI- pp- 179,181; Coleb. Dig. Bk. I. T. 50 Comm.; Datfc. 
Mini. Sec. I. paras. 10,11. 

(e) Apastamba, Trans! pp. 15, 55. At p. 47 is a caution against, 
inferring tbe former existence of a Vedic passage from a usage which 
can be accounted for on merely utilitarian grounds, and a caution 
against following a usage with no higher justification. 

(f) 1.108, 110; II. 12; IV. 178; VII. 203; VIII. 41, 42, 
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/a, and the other great Rishis. (a) The Mitakshara alL 
fat custom has abolished Manuks rules for specific deduc¬ 
tions and. unequal shares in partition, (b) The Vyavahava 
Mayfikha declares that the very practice given by Gauta¬ 
ma as an example of one that usage could not establish, the 
marriage of a maternal uncle's daughter, is sanctioned by 
custom in the Dekhan, (c) Macnaghten instances the Kshe- 
traja as a legal subsidiary son still recognized by the local 
law of Orissa, (cl) Mitramisra, following the 'Mitakshara, 
says the conflicting texts respecting subsidiary sons are to 
be reconciled by referring them to different local customs, (c) 
On this principle the Sastri, in a case amongst, the Bhatele 
caste, declared that by the caste custom an adoption could 
not be allowed while male kinsmen survived to continue the 
family, (/) This agrees with the answers preserved in Bor- 
radaile's collection, and shows that custom well established 
is practically supreme. In the particular instance, which is 
not a solitary one, it may well be that the custom embodies a 
rule against adoption, which once existed in some sacred 
writings as Apastamba indicates, but has faded away in the 
transcriptions of later centuries. 

The importance of custom as a source and standard of 
the law is specially great in the case of adoption, because 
this being’ of comparatively modern development the Yedic 
texts, written without respect to it, admit of manipulation 
very much according to the deshes of the interpreters. The 
Smritis even are far from regarding adoption in the light in 
which it is now viewed. Thus, though the Srutiand Srnriti 

(a) Sec the quotations in Raivut Urjun v. Sing Rawut Ghunsum 
8mg> 5 M. I. A. 180. 

(b) Mifc. Chap. I. Sec. 3, para. 4, 

(c) Yyav. May. Chap. I. Sf 3 C. 1, para. 13, 

(d) Macn. H, L. 102. 

0) Yiram. Transl, p. 127; Macn. H. L, 188. 

(/) MS,. 405, Surat, 14th June 1847 






SOTJEOES OF THE LAW. 

the pious Hindu above all reasoning, (a) ana a 
rationalist ranks as an atheist, (6) yet Vijnanesvara, who 
raises the sacred code above all rules of ethics, has still to 
admit an adjustment by reference to the general and parti¬ 
cular and other modes of interpretation, (e) and custom and 
approved usage {cl) govern the received construction of the 
texts in proportion as these are in themselves indecisive and 
incapable of direct application, (e) This does not exclude a 
comparison of the relative weight of those who pronounce on 
the customary law. Superior knowledge is to be recognized 
in some men, of local usages and of tradition (/) ; they in fact 
are the depositaries of custom, as it is gradually organized, (f/) 
and reproduce, it in its living forms, (h) It was a conscious¬ 
ness of this which moved the Bombay Government of the 
early part of the present century to set on foot the inquiries 


(«) Alarm II, 10; comp. ib. XII. 105. 

(5) Ahum II. 11; see Smriti Chandr. Chap. III. para. 21; Mann 
XII. 106. 

(c) See Yajn. II. 21; Vyav. May. Chap. I. pi. 112; Coleb. Dig. 
Bk. II. Chap. IV. T. 15 Com.; Bk. Y. T. 832 Com.; Comp. Gold- 
stacker, op. cit. p. 2; 2 Muir’s Sanskrit Texts, 169, 177, 200. 

(d) Judicial Committee in Bhya Earn Singh v. Bhaya TJgur Singly 
13 M. I. A. 390. 

(e) Vijn, in Boer and Montriou’s Y&jifi. p, 8; Manu I. 110; IT. 155. 
He goes so far as to say that precepts are not to be followed in a 
practice that has become repulsive to the community, as for instance, 
by raising up seed to a man deceased, and by sacrificing a cow, 
though these are commended by the Hindi! scriptures ; Mib. Ch. I. 
Sec. III. para. 4. Bub Devandha Bhatta censures this looseness 
of doctrine, and quotes Vasishtba (I. 17) to prove that usage is of 
authority only where it is nob opposed to the Yedas and Sdstras, 
Srari. Chand. Ch. III. p. 21 ss. See Gant. XX 20; Baudh. Pr* Adh. 1, 
Kand. 2, paras. 1-7; Maim Till. 41 ; VII. 203. 

(/) 2 Muir’s S. Texts, 173. 

(g) See Savigny, System, Yol. I. § 12 ; Goudsm. Panel,-Bk. T, § 15/ 
and notes. 

(7*) Comp. Savigny, System, Yol. I. §§ 7, 8, 29, 30; Puchta 
Gewolinheitsrecht, Yol. I. p. 162 ss. 
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'acted by Steele, and Borradaile. The information ga 
tiered by tie former on adoption is embodied in his Law 
of Caste. The answers collected by the latter have not been 
all preserved, but in English and Gujarati a considerable body 
remain, (a) These were obtained from the representative 
members of the several castes, They were given, it is evi¬ 
dent, with care and conscientiousness as well as knowledge. 
They have for other purposes been frequently referred to in 
the foregoing pages of this work, and they must he used as 
additional and valuable authorities on the Law of Adop¬ 
tion. ( b) 


It may be necessary to add that a particular custom which 
is relied on in any case as derogating from the common law, 
based itself on a more general custom, must be dearly 
proved ( c ) in this as in other departments of the law. (d) Of 
a general custom tlio Courts take notice without its being 
proved and without their attention being called to it. Works 
like the present may make the performance of this duty 
somewhat easier. 


For the application of the law as ascertained from its 
various sources the Judicial Committee have laid down 
principles which must always constitute a great part of the 
science of the Courts. Thus in dealing with the Hindi! law 
“ Nothing from any foreign source should be introduced 


(«) The Gujarati collection is now in course of publication by Sir 
Mangaldas ISTathubhai, 

(b) As to tlie force of custom see further Rama Lafcshmi y. Shiva - 
maitha, 14 M. I. A. 576 ; Surendm Nath Roy v. Ilircmani Barmani , 
1 Beng« L, It. 26 Pr. Co.; Lola Joti Laly, Mnssamat DuramKuar, 
Beng L. E. 1\ B. E. 67 ; Court of Wards v. Pirthee Singh, 21 C. W. 
R. 89 C. It-; Bed Amrit v. Bai Manek , 12 Bora. H. C. R. .79 ; Damodlmr 
Abaji y. Martand Apaji , Bom. H. C. P. J. 1875, p. 293. 

(e) See Coleb. in 2 Str. H. L. 181. 

(d) See Neellddo Deb Bnrmono v. Ber/rnhimdev Thahoor y 12 M, I. 
A, 523; 14 M. I. A. 576; supra, note (5). 
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; nor should the Courts interpret the texts by the appli¬ 
cation to their language of strained analogies.” (a) As to 
the weight to be given to decisions, “It is entirely opposed 
to the spirit of the Hindi! customs to allow the words of the 
law to control its long received interpretation as practically 
exhibited by rules of descent and rules of property founded 
on the decisions of the Courts of the country,” (b) and “ a 
new construction ought not to be placed on a text of Hind ft 

law contrary to the current of modern authority (c) 

» ' 

(u) B'hya Earn Singh v. Bhaya TJgur Singh, 13 M. I. A. 390. 

(&) Kooev Gcolab Singh v. Rao Kurim Singh , 14 M. I. A. at p. 196. 
(o) Thakooruin Sahibu v. Mohan Lal } 11 M. I. A. at p. 403. 
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NATURE OP ADOPTION AND ITS PLAGE IN 
THE HINDU SYSTEM. 


Though Adoption now holds amongst the Hindu jural in¬ 
stitutions a place second in importance only to Marriage, it 
has won this place only by slow degrees. A craving for 
a real, and failing that, for a fictitious, perpetuation of the 
family seems to have prevailed amongst the Hindus from the 
earliest ages, (a) This craving has sprung less from a desire 
to satisfy the capacity for affection and protection,—though 
this has not been absent,—than from a sense of the need of 
a son to save the Brahman from endless discomfort in the 
other world. (&) The connexion of putra (= son) with 
“ put” (= hell) even if not well founded etymologically 
is ancient, (<;) and corresponds to thoughts that have 
possessed the Hindi’s mind in all ages, (d) "Heaven,” 
says the V'eda, "awaits not one destitute of a son,” (e) 
and " a Brahman is born under three obligations ; to 
the saints for religious duties, to the gods for sacrifices, 
to his forefathers for offspring. (/) He is absolved who 
has a son, performs religious duties, and has offered 


0) See Ait. Brtlhm. VII. 3,9} Vasishfcha, Chap. XVII. para. 2 ; 
Maim IX. 8 , 9 , 45, 106; III. 37, 262, 277 ; IV. 184. 

(b) See Apasfc. Pr. II. Khand. 24, paras. I, 3 ,4; Vasish. XVH. 1—4 5 
Baudh. Pr. II. Kami. 11, para. 34 ; Coleb, Dig. Bk. V. T. 270. 

(c) Coleb. Dig. Bk. V. T, 302, 303. 

(d) See Vishnu XV. 43 ss. 

(e) Coleb. Dig, Bk. V. T. 311; Viram. Transl. p. 115 ; Huradhun 
Moohurjia v. Mnest. Mookurjia, 4 M. I. A. 414. Yet in the absence 
of a son the widow may perform the lcrlya and sraddhs' of her 
deceased husband. Steele, L. C. 34 ; above, p. 93. 

(/) See Phil, of the Upauishads, p. 264. Comp. Mann III; 70, 81. 
Ihus it is that “on viewing tho face of his begotten son a father 
is released from his debt to his ancestors,” 2 Str. H. L, 198. 







v$mce&” (a) When the Brahman dies a son is h 
fusablo “ for the funeral cake* the libation, and the solemn 
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rites.”(/? t ) These obligations,of the son are persistently 
dwelt on in the sacred books > and when we see how the 
. sacerdotal class were interested in the multiplication ofcere r 
monies (c) it is easy to understand why the duty of pater¬ 
nity (a) was one which they never failed to magnify. The 
more sacrifices the more vicarious feasting and the more dis¬ 
tributions to learned Brahmans; (e) the more ( prominent 
the position assigned to them. (/) 


(а) .lWtt. Mhn. Sec. 1. 5> so Baudh. Pr. II, Kancb ll, para. 38; 
Kand. 16, paras. 2—^7. 

(б) Baht. Mim. Sec. I. 3; Vishnu XV. 43 ; Coleb. Big. Bk. IV. 
Oh 1. T, 8. IFunworthy, however, the son could be replaced, Coleb. 
Dig. Bk. V. T. 263, 264, 278, Comm. “ Perpetuated offspring- and 
a heavenly abode are obtained through a son, a grandson, and a great- 
grandson,” Y&jn. quoted Coleb. Big. Bk. IV. Ch. I. T 86. 

'.(c) .See Maim Ill. 117, 146. 

(d) Paternity, not Maternity. " Males only need sons to relieve 
them from the debt due to ancestors,” Coleb. Big. Bk. V. T. 273, 
(Joinra. Nor is adoption of a daughter warranted by any Sinriti; id. 
T. 334 Comm., though it is supported by Purfmic legends. Manu 
V. 160, 161, in recommending continence to a childless widow, does 
not suggest adoption, but promises salvation as the reward of auste¬ 
rity. Comp. Steele, L. C. 34. 

Hftkantha gathers from Manu IX, 168 that, according to his pre¬ 
cept, only a son, not a daughter, can be given in adoption. Vyav. 
May. Chap. IV. Sec. V. para. 6. 

(e) See Oaui Chap. XV. 5—15; Apast Pr. II, Kharid. 16, paras. 3 ss; 
Manu L 95; III. 97,138, 145, 146, 187, 189, 207, 208, 236,23?. In¬ 
dividual moderation however is prescribed; Manu, IV. 186, 190, 195. 

(/) Marriage is a samsk&ra that is strongly enjoined, see Coleb. Big. 
Bk, V. T. 252, Comm ; sec Manu II. 67 ; III. % 4; Coleb. Big. Bk, 
IV. Chap. 1. T. 17 

The Brahman should marry and light the domestic hearth as soon 
as possible after leaving his guru or teacher. A girl, it is prescribed, 
is to be- married at from .six to eight years of age, Steele, D- C. 26, 
though the validity of the marriage is not affected if she be under the 
age of maturity. Coleb, Big. Bk. V. T. 338 Comm. The injunctions 
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is strange to modern feelings hoW much amongst the 
.ancients sacrifices and religious celebrations were conceived 
as a bargain (a) in which for a consideration ol oblations 
duly offered, (&) with formulas duly uttered,'(c) protection 
and prosperity might be justly claimed, (d) There was but 
little bowing down before the sublime conception of Almighty 
benevolence, less dwelling on a single supreme Creator and 
controller of events than on partial deifications of persons and 


laid on the parents and on the husband by Mann show the main pur¬ 
pose of the union [see also Coleb. Dig. Bk. V. T. 198, 199 ; Datfc. 
Mirn. Bee. I. 5), but in consequence of the legal severance, of a girl 
from her family of birth in some instances for years before her 
husband’s unfitness can be discovered, and of her having in the 
meantime become disqualified by attaining maturity for another 
marriage, she remains a member of her quasi-litis band’s family, to 
which the marriage rites have, transferred her. See above, p. 418 ; 
Manu III. U, 37, 48; IX. 4, 26, 77, 81 ; Coleb. Dig. Bk. IV* 
Chap. I. T. 15, 16, 18,19, 62, 64, 65, 66, 84. The sacred writings 
readily lent themselves to this, as they generally contemplated the 
replacement of a husband where necessary by a substitute. See ex. 
gr. Coleb. Dig. Bk. Y, T. 231. In the case of a marriage ceremony 
performed between relatives or between persons of different castes 
whose marriage is forbidden no conjugal connection is recognised, 
the woman is put away and her children are illegitimate; bu t she is 
entitled to maintenance. Steele, L. 0. 29, 30. On the other hand a 
mere defect in reciting the formulas (mantras) at tlie wedding is 
rectified by reciting them again correctly, J6. 


(a) See Ibne, Hist, of Kome, Bk. VI. Chap. XIII.; Soury, Etudes 
Historiques, p. 280; Phil, of the Upanishads, p. 262; Maim III. 63, 
67; XV. 155 SB. 


(5) Manu III. 279. 

(o) See Batidh. Pr. II. Kauri 11, para. 32; Kand. 14, paras. 4, 5, 
11, 12; Manu III. 217,277 ss’ ; IV. 99, 100 ; Apast. Pr. II. Khand. 16, 
paras. 7 ss ; Phil, of tho Upanishads, p. 102. 


(d) For the purposes Bought to be attained by the due utterance 
of the “ mantras ’* or spells, and their coercive force over the gods, 
reference may be made to Whitney’s Essays, 1st Series, p. 20; see 
Manu IV. 234. 
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of^alities within the reach of a limited intelligence, (a) In 
the adoption of a son the Hindu aimed and still aims at 
satisfying an exacting group of manes greedy in the other 
world for recognition and offerings in this. ( b ) He looks 
too for appreciable benefits which he is himself to derive from 
the future ceremonies, (c) the fruit of which will reach him in 
the realm of shades, (d) He shrinks with horror from being 
left destitute beyond the pyre to suffer the mysterious 
anguish which awaits the man for whom no son can per¬ 
form the Sraddhas. ( c ) The stronger and more materialistic 
may resist this tendency, (/) in some few active faith is lost 


(a) “The innumerable gods of Hinduism are deified ghosts or 

famous personages, invested with all sorts of attributes in order 
to account for the caprices of nature. This is the state of the vulgar 
pagan mind; by the more reflective intelligence the gods are 
recognized . . . .as beings capable of making themselves very 

troublesome; whom it is therefore good to propitiate, like men in 
office.” Sir A. C. Lyall, Asiatic Studies, p. 51. 

( b ) Manu Chap. III. passim; Vasish. XI. 40—44; Gaiifc. XV. 
15 ss. A higher range is attained in such passages as those quoted 
by ML Muller, Lecb. on the Sc. of Religion, pp. 238, 265; comp. ib. 
153; Tide, And Religions, pp. 114, 143, The manes were on parti¬ 
cular occasions to be honoured with animal sacrifices. Manu V. 41; 
comp. v. 35. 

(c) See Manu IX. 180 ; Coleb, Dig. Bk; V. T. 306 ; Baudb, Fr. II. 
Kami. 14. 

(d) Seo Manu III. 274,275. As to the sin of the son who omits to 
satisfy his obligations, see Vishnu XXXVII. 20; LXXVI. 2; Phil, 
of the TJpanishads, p. 264. The enumeration of the right seasons 
for oblations to the manes in YAjn. I. 217, may remind one of the 
famous live reasons for drinking amongst the Western nations. 
So too Vishnu, LXXVI—LXXVIII. 

0 ) Yishnn, XX. 33—37; Coleb. Dig, Bk. V. T. 312, 313. 

(/) Individual Hindils have no hesitation (seethe Sarva-Darsana- 
Sangraha, p. 10) in expressing their contempt for the whole system, 
but they are rare exceptions. Others think that their duty may be 
fulfilled and their salvation secured under the Hindd law by other 
means than procuring a lineage. They rely on such texts as Yajn, 
I. 40, 50 ; III. 190, 204, 205 ; Manu V. 159. 




-- jgt?/ : 

' isS-qm et apli j si cal subtil ties, (a) some are too obtuse to realize 
the future at which, others shudder; but for the most the 
pressure of a social opinion pervaded everywhere with 
these ideas, moulds• their desires (b) and defines their 
spiritual outlook and their hopes and fears. In somehow 
' acquiring a son the Hindu thinks generally that he is making 
the best of all possible bargains for himself in this world 
and the ono to come, (c) 

Various means for supplying a natural deficiency of male 
offspring were devised, or still adhered to the family in its 
gradual consolidation on a permanent typo from the looser and 
grosser associations that preceded the dawn ot civilization. 
Amongst these expedients Adoption, when first admitted, 
seems to have been received with but doubtful favour, (d) 
The lovirate and the appointment of a daughter in one or other 
of the forms of these institutions must for generations and 
even centuries have been the approved modes of obtaining a 
substitutionary son. (e) Other methods, still less commend¬ 
able* according* to modern ideas, must have had a certain vogue, 
seeing that they are recognized in the sacred Smritis. (/) 
The final survival of adoption while the rival institutions 

{a) See Phil of the IJpanishads, Chaps. IV. V. p. 263. 

(b) For the ceremonies and the mantras or spells to be recited see 
Vishnu, L3PQII—IiXXVI. 

(c) See Maun III. 81, 82, 122, 127 ; Coleb. Dig. Bk. V. T. 270. 

(tZ) A‘past. Pr. II. Pat. VI. Khand. 18, para. 11, positively forbids 
the gift equally with the sale of a child. He does not recognize the 
ubsfeitutiona ry sons. Ho condemns vicarious procreation, too. cit. 
para. 7, at the same time indicating that it was common. Medhatitlii, 
much later, contends that there can be no real substitute for the son, 
from whose production, not his replacement, the proposed spiritual 
benefit is to be derived. See D-abt. Mira. Sec. I. 36, and comp, the 
alternative rendering of (taut. IX. 53, quoted under Vanish. XII. 8. 
This would forbid leaving the family of birth to join another by 
adoption. 

(e) See Colob. Dig. Bk. V. Chap. IV. Sec. III. Arts. I. and II. 

(/) See ex. gr. the quotations in Coleb. Dig. loc. cit. Sec. IV. 
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raliecl ia a mark of its greater suitableness to tho moral 
sensibilities and needs of a society gradually advancing in 
refinement, yet clinging always to the traditions of the past. 
The field is here still encumbered with the remains of fallen 
structures which have engaged a good deal of the atten¬ 
tion of the native authors. These have only a partial and 
occasional influence on the law of to-day, hut some obser¬ 
vations may be necessary in order to place Adoption in its 
proper historical relation to the rival, and no doubt older, 
institutions, which in tho end it has Supplanted and extin¬ 
guished. 


It is possible to trace in the Yedic literature (a) some 
indications of the appointment of a daughter to produce a 
son, not for her husband but for her own father, (b) This 
and the levs rate ( c) may bo regarded as having in the Yedic 
period almost completely filled the space now occupied by 
adoption, (d) It is impossible to suppose that a subjoc*.- 
of such importance as adoption, so stirring to the feelings 
of the religious, and so calling for ceremonies and sacred 
ministrations, should not have been frequently mentioned if 
in tact the institution was generally recognized when the 


(d) It is necessary to go back so far to find the root of this as of 
nearly all existing Hindu institutions. See Whitney, Oi. and I.ing. 
Studios, 1st Series, pp. 101 ss. 


(b) Muller, ItigVeda, vol. I. p. 232; Transl. Tag. Lect. 1S80, p. 
249. 


(r) A passage quoted in Muir’s Sansk. Texts, vol. V. p. 459, makes 
it plain that tlie young widow of the Yedic period sought the society 
of her brother-in-law just as amongst the Jews. (See above, p. 420.) 
The frequent references to the same custom in the Smritia have 
already been noticed. (Sea above, p. 417 ss.) 


. ( c j) Above, p. 417 ; Eig Yeda, X. 40, referred to above, p. 289. The 
Yedic passage apparently insisting on a really paternal relation as 
the condition of celebrating certain sacrifices has to be explained 
away in the Datt. Mim. Sec. I. 44. 
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(ns were composed, (a) Yet that it was creeping into 
existence may be inferred even from the exhortation against 
it as incapable of supplying a deficiency of begotten 
offspring. ( b) 

The levirate, as a means of raising up issue,, became in the 
course of time disreputable amongst the Brahmans (c) or 
at any rate somewhat discredited. It is by Manu made 
one of the reproaches of king Vena., who appears to have 
strongly resisted the pretensions of the Brahmans, that he 
made this practice ^fit only for cattle'* a law for men. (d) 
Yet a few verses later the institution in a modified form is. 


(a) The myth of Sunahscpa’s giving himself to Visvamitra, who 
already had a hundred sons, is referred to in the Big Veda, but it 
is evidently not recognized as a part of the social system. Nor is it 
connected by any chain of natural development or deduction with 
adoption. A mere casual and partial similarity does nob under such 
circumstances indicate derivation. Sunahsepa it appears must have 
already uttered mantras and must therefore have been initiated. 
Hence it is said arises an authority for the adoption of a son whose 
samskaras h^ve been completed in another Jfamily. When history 
admits the legend, logic may accept the inference. 

In the comparatively late Yajur Veda there is an instance in the 
story of Abri of a man’s giving away all his children and in place of 
them adopting a religious ceremony. Such myths sprang merely 
from the unchecked play of invention. Taken seriously as examples 
for imitation they would warrant what the law strongly condemns, 
needless adoption and parting with all sons. The story of Mann’s 
appointment of a daughter though he had sons, Coleb. Dig. .Bk. Y. T. 
216, is not by any one held to validate a similar appointment now, 
nor is Panda’s liberal acceptance of his wife’s children a pattern for 
a less meritorious generation. See Coleb. Dig. Bk. V. T. 301 Comm., 
T. 273 Comm. A further pitch of imaginative license is reached in 
the story of Daksha’s appointing his fifty daughters and giving 
twenty-seven to one husband. See Coleb. Dig. Bk Y. T. 222. 

(b) See the passages cited by Zimmer, Altindisohes Leben, p 318; 
and comp. Big Yed. I* 124, 126. 

(c) Above, p. 418; Manu Y. 161,162. 

(d) See Muir, Sansk. Texts, Yol. I. p. 297; Manu IX. 66, 
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Iiijiy recognised, (a) and a soilless woman it is admitted 
might be legally authorized to take a substitute for her 
hu3bancL (b) Thus the ruder arrangements of a half-savage 
time (c) stand recorded side by side with higher conceptions 
still struggling for admittance. The higher cause prevailed 
but its supremacy is even now not completely established 
amongst the primitive tribes* ( d ) Amongst the higher castes 
the older notions are virtually obsolete, yet in the law- 
books we find rules still based on them with more or less 
of artificiality, (e) These instances of adjustment must be 
taken rather perhaps as proofs of the strong conservative 


(a) Mami IX 69, 70; comp, Gaufc. Ad. 28, para* 19; Vasish. Chap, 
XVII. para. 11; Vishnu Chap. XV., para. 8, 

(. h) Manu IX. 147, 15D> 161; Baudh. Pr. II. Kan*, 2, para. 12. 
.'Hob only could a wife be borrowed, but a Brahman might bo hired, 
as well as a relative called in, to supply a suspected defect on the 
part of the husband desirous of oilspring. See the passage quoted 
Datt. Mim. § V. 16. Various bargains could be made between the 
father and the quasi father; see tho texts, Coleb. Dig. Bk. V. T, 213, 
214, 217, 236, 238, 240, 241/244, 252. 

In the passage quoted Batt. Chand. Sec, III. 9, it is provided that a 
son begotten on the widow by a brother of the deceased husband is to 
be regarded as a son of the latter only. Be is to take precedence as 
heir over sons begotten by the deceased on other men’s wives. As to 
these see Gautama, quoted Coleb. Dig. Bk. V. T. 265. The Brahma 
Purfoa, quoted ib . T. 217, would, taken without the gloss, reverse 
the order of succession. 

(c) Polygamy, though the indications of it in the Vedic hymns 
aro not frequent, is yet referred to, see Muir’s Sansk. Texts, Voi. V. 
p. 458; Zimmer, Altin. Leb. 324. The seclusion of women seems 
from other Vedic passages not to have been practised. It is prob¬ 
able that under such circumstances a considerable license of manners 
prevailed, and of this there are several indications. Wilson, Big 
Veda, 2, xvii. j Zimm. op. cit, 332, 334. 

( d ) See above, p. 875. 

(e) Doctor Burnell, Introd. to theMadbaviya, says: “.Indian jurists 
never attempted bo record such merely human details” as those of 
local custom, but the perusal of such a work as the Vyav. May&kha 
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w^Anoy of learned men building on sacred foundations, 
than as the real grounds of customs which had an obvious 
recommendation in their fitness; but they give a peculiar 
turn to the reasonings on some points of the chief authori¬ 
ties which has had a palpable influence on the development 
of the practical law. 

As an example of this, reference may be made to the rule 
that the place as heir of a member of a family disqualified 
by some personal defect may be taken by a son begotten 
either by the man himself or by a kinsman on his behalf, (a) 
The specific mention of these substitutes is held by the 
Mitaksbara (b) to exclude a son adopted by a man himself 
disqualified for inheritance, and the Smrifci has probably 
come down from a time when the family might refuse to 
accept any one not actually born in it under arrangements 
which provided that a child thus horn shared the common 
ancestral blood, (c) 

Another instance is the reference by some authors of the 
right of a widow to adopt a son without express authoriza- 

can leave no doubt that the commentators were no more independent 
than other human beings of the moral medium in which they lived. 
An ingenious and laboured interpretation not infrequently leads 
merely to a corroboration of what custom had already made law. 

(ci) Mit. Chap. II. Sec. 10, para- 9, 

(t) lb . para. 11. 

( c ) There was no such thing as a repeal of a Smriti law. See above, 
pp f 54-56. As the sacred writings were inspired all had authority, 
and when they clashed had in some way to befreconciled by interpreta¬ 
tion (see Mann II. 12-15). Here the precise rule prescribed for the 
particular case is declared by Vijn&nesvara to override the more 
general law of replenishment of the family, and the rule has been 
preserved, though its effect now is to prevent disqualified persons from 
supplying their own places at all, comp. pp. 54, 55, above; Tke 
Collector of Madura v. Mutkt Ramalinga Sathupathy, 12 M. LA. at p. 
435 , and S. C. 2 M. H, C. R. at p. 231. It is a canon of construction 
that when there is a general, rule a special one of possible narrower 
scope is to be interpreted so as not to deprive the wider rule of 
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the duty in former agos of raising* up seed to her 
deceased husband by an appointed relative, (a) Ancl as this 
function was assigned to the brother or other near kinsman } 
so he, it was said, Was the person to concur in an adoption 
by the widow, without which such an adoption could not be 
valid, (b) The Privy Council refused to admit the analogy 
as affording* more than “ an explanatory argument for an 
actual practice/* (c) and placed the necessity for kinsmen's 
assent upon the ground of “ the presumed incapacity of 
women for independence/* but the logical method pursued 
by the native writers referred to and adopted by the High 
Court of Madras in this case is extensively applied in the 
Hind ft law. (d) 

It is only necessary to read the Stunt is with a little care 
to perceive that something like a Spartan indifference to 


its general operation. See Dabt. Chand. Sec. V. 27. this is equally 
a rule of the English law ; see Co. Lifct. 299 a, and pbbsv. Bouhioh, 
L. H. 10 Oh. A. at p. 484, The apparent contradiction is got rid of 
by a limitation of the one or the other rule as to persons, time, or 
place of operation. 

(a) See Collector of Madura v. Srimatee Mutiu llamcihnga Sathu - 
paihy, 2 M. H. C. It. at pp. 213, 221, 222, *224, 226, 230. 

W lb. 

(o) S. C. 12 M. L A. at p. 441. The Samskara K/austubha argues 
that a woman’s necessary dependence does not disqualify her for 
adopting, but it does not decisively dispense with, the assent oi: 
kinsmen, though these may incur damnation by wrongly withholding 
it. The construction given by the Sastris (above, p. 864) is subject 
to this qualification. 

(d) The principle of development on which, as a formulated scheme, 
the whole law of adoption rests, is strongly insisted on at 2 M. H. 
0. R. 227. The Judicial Committee at 12 M. I. A. 441, say that “ as 
a ground for judicial decision these speculations are inadmissible . 
the force of any doctrine depends on Its reception. (lb. p. 436.) But the 
character of the doctrine is sometimes virtually conclusive tor or 
against its admissibleness, and the view expressed by the High Coni t 
may derive some support from the dicta of Lord Wcnsleydalo in 
Morehouse v. Rennell , 1 Cl. & Fin, 546, adopted by Willes* J. hi the 

111 H 
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sexual purity (a) prevailed amongst the Bin 
lose habits and ideas are recorded in these ancient 
compositions. ( b) In discussing the punarbhft (twice- 
married woman) and the svairini (faithless wife) Narada 
shows that irregular relations were common, The chief 


Tagore case, L. R, Suppl. I. A. at p. 68. On the other hand in Beg. v. 
Bertrand, L. R, 1P. C. at p. 520, it is said that the Courts cannot make 
that law which the Legislature or usage has not made so. This is 
quoted and approved an Reg. v. Duncan, L. R. 7 Q. B. D. at- p. 200. 
Iu Dalton v. Angus, L. 'EL. 6. A. C. at p. 812, Lord Blackfmrne recog¬ 
nizes fictions as a beneficent usurpation, departure from’ which would 
he as great a usurpation by the Courts. That even principles quite 
foreign to the Hinclfi law may thus obtain reception and react on th© 
whole system appears from the discussion above, p. 620 ss. See Surety 
Birneee Koer’s case, L. R. & I. at p. 102* 

{a) Vishnu, Transl. XV. 27, and Note. See McLennan, Studies in 
Anc. Hist. p. 178. For the legend of Vasishbha, called into his 
aid by King Saudasa, seo Coleb. Dig. Bk. V. T. 229 r Comm. The 
controversy pointed at in Vasishtha,. Chap* XVII. paras. 6 
SB* shows very clearly that in his time it was still an 
open question, whether additions to a family might not allowably 
be obtained by the aid of an outsider. Vasishtha expresses no 
decided view. The puritan Apasfcamba (Pr. II. Pat-. 6, Khand. 13, 
paras. 6. 7) ascribes the son thus obtained to the real father, but tho 
Vedic G&th& quoted by him necessarily implies that procreation 
by deputy was very common. Mann, IX. 51, ascribes the offspring 
to the woman's husband, comp. V. 162. He recognizes, IX. 162, 
that a man may have two heirs, one only of whom was begotten 
by himself, and takes it as of course that a child of an unknown 
father belongs to the master of the house in which he is born, 
V. 170; see above, p. 879 note ( b ). An indication of the same ancient 
usage is to be found in the Buddhist law, published by Mr. Jardine, 
Judicial Commissioner of British Burmah. In Chap. II. See. 89, it 
is said that where a daughter disapproving of the husband chosen for 
her by her parents gets a son procreated by another man, such a one 
is recognized as a Kbettadza (Le. Kshetraja) son. This part of the 
Burmese law lias obviously been introduced from India, and probably 
reproduces more archaic rules in many instances than those thafe 
have been preserved in India itself. 

(b) T he capture of brides by force or pretended force was common* 
It is noted of a blind daughter that any wooer may carry her off/and 
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manifested is as to the ownership of the children, 
which is said to belong to him who has begotten 
them, if the husband has sold his wife*s embraces, (a) 


no one hurl a javelin at him. Muir’s Sansk, Texts, vol. Y. p. 458; comp. 
Maim, III. 33, 34?. In Baudhayana, Pr. IY. Adh. I. para. 15, it is 
said that an abduction gives no marital right. The ** miuidium’* 
jealously guarded by early European law was a -corrective of the 
rough wooing of capture. It is found insisted on in the Yagaru. 
Dhammathafc,” translated from P&li by Dr. Forchhatnnier; but the. 
law is evaded by three successive elopements. 

The passage quoted from the Atharva Yeda in Muir’s Sansk. Texts, 
vol. I. p. 280, seems to indicate that Brahman women were sometimes 
taken from their husbands by powerful men. It shows also that 
Brahmans married the wives or widows of Eajanyas and of Taisyas, 
In such a case the BHthman is to be regarded as the only real hus¬ 
band. See Zimmer, Altin. Leb. p. 326. Such practices are far re¬ 
moved from the Br&hmanical usages and ideas of the present day. 

(a) The purchase or hiring of another man’s wife to procure off¬ 
spring for oneself is authorized by the texts of N&rada, quoted in 
Coleb. Dig. Bk. Y, T. 342, 343. See also T. 257, 264, 265 and 
Comm. The prevalence of such a custom affords the readiest 
explanation of the illegality of the adoption of a sister’s or a 
daughter’s son. The adopted is “ a reflexion of a begotten son.” 
The conditions of legality in the case of the begotten sou adhere 
therefore as far as possible to his representative. Now when a 
sonless man leased another’s wife to provide him with offspring, 
ft was impossible that he should take his own sister or daughter: 
incest was abominable, while other immoralities had not yet 
assumed that character. When adoption took the place of pro¬ 
creation an imitation of nature was still kept up, and she who 
could not be to a man the actual mother of a begotten substitu¬ 
tionary son, was not allowed to be mother of his substitute the 
son given in adoption. 

The Dattaka Mimamsa, Sec. Y. 16 ss. places the prohibition on 
the ground that a man could not be called in to procure a son for 
the husband of his. own daughter or sister. The statement is of 
course quite true. The one form of license oven with its limitation 
is as revolting to modern ideas as the other. Of the two it seems more 
reasonable to trace the rule to an extension of the fiction of a 
natural relation in the adoptive father’s own family rather than to 
limitations on the replenishment of another family. The * Roman 
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taJ ^ "otherwise (a) to the husband. Vasisbtha (l) calmly 
deals with the case of a woman who, having left the husband 
of her youth to live with another, afterwards returns to his 
family.' She stands on the same social footing as a widow 
remarried in the family she joins, (c) 

It is not amongst people of sneli habits and ideas that 
we can look for the delicacy which now characterizes the 
relations of the sexes in advanced communities. The gra¬ 
dual abolition of the grosser means of supplementing- a 
family in favour of the system of adoption is itself a striking 


law said “ Adoptio demum in his personis locum hftbet in qmbus 
etiam natura potest habere,” Both. Pand. Li. I. Tit. VII. § XVL; 
and the Hinctt law of adoption presents many instances of the influ¬ 
ence of the same principle, as in preventing a man’s adoption of one 
older than himself, and whom therefore he could not possibly have 
begotten, and adoption by an immature girl who could nob be mother 
of the representative son. See Steele, 388, 44, 48. 

(а) Hence the story of Pandu in the Mahabh&rata, quoted Celeb. 
Di". Bk- V. T. 273, Comm. There was much controversy on the point, 
as may bo seen from Coleb. Dig. Bk. V. T. 2.53 Comm., and many 
other passages. 

One of the laws of the Alamanni provided that where a man had 
carried oft’the wife of another he was to pay a fine to the husband. 
If the captor took her to wife while the fine remained unpaid any 
child resulting from the marriage before the fine was paid was to 
belong to the former husband. So as'to the children of a daughter 
taken without the mundium or guardianship being acquired from 
her father, see Canciani, Leg. Barb. vol. II. p. 335. 

(б) Chap. XVII. 19. 

(ej Along with general censures of adultery (Mann IX. 30) there are 
in Mann (, 7111.352, sb.) and the other Smritis (Yajit. I. 72, 74; comp. 
Vishnu XXXVII. 33,) such indulgences allowed as show that caste 
was thought much more of than mere chastity. Cirls are indeed 
encouraged to fornioation with men of high class. (Manu Till, 366 ; 
comp 2 Str. B. L. 162, and p. 376 supra ) The penalties provided are 
for the insolence of those who ooimect themselves with members of 
a class different from their own, (Vyav. May Chap. XIX. para. 6,)— 
in the case of men with their superiors (Manu VIII. 374 ss), in the 
case of women (Manu VHI 371) with their inferiors. To the same 
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mice of progress in civilization. The appointment 
a daughter held an intermediate place between this and the 


effect is N&rada. (Ft. II. Chap. XII. Stea .78; Vyav. May. Chap. 
XIX. para. 11- comp. 2 Str. H. L. 167.) The object of the restric¬ 
tions and the indulgences was to maintain the lordly superiority 
of the twice born (Maim III. 155, 156, 178 j IY. 80 ; Y. 104 ; X. 317, 
3J9 ; XI. 84, 101; Xl\. 43), and to prevent their corruption (Manu Y. 
89 ; VIII. 353 ; IX. 7 ; Coleb. Dig. Bk. 1Y. Ch. I. T. 8, 77, 78, 79, 83) 
through the infusion of low-caste blood ; the sons being supposed to 
partake more largely of the nature of their fathers (Manu, III. 49; 
IX. 9, 32, 35, 36 ; X. 5,12, 30, 64, 67, 7%; YajS. I. 93). 

The notion that male offspring partake more largely of the father’s 
nature, and female offspring of the mother’s, has been widely enter¬ 
tained : see ex. gr. Lucr. De Nab. Her. IV. 1229—1232, Ed. Munro; 
and the denunciations of adultery t hat occur rests on its tendency to 
confuse caste, and to deprive the manes of the true ancestors of their 
due offerings,—a privation regarded as a great though undefined 
calamity. See Thorason’s BhagavadgiUl, p. 7• Yasishtha says (Chap. 
XXVIII. 1—9; Chap. Y. 1—4.) that a woman is not by unchastity 


made more than temporarily impure. (So Y&jn. I- 72.) She im¬ 


parts no taint of sin during dalliance, and is not to be cast off by 
bar husband for any. impurity. A tradition preserved in the Mailer 
bhaL-ata commends king Mitrasaha for accommodating the sage 
Yasishtha with his wife Damayanti. 

In the case of unmarried women the state of feeling may be gathered 
from the functions assigned to the Apsarases in the Vedic heaven 
[see 'Muir, Sausk. Texts, vol, Y. pp. 307, 308, 845, 430;, vol. IY* 
p. 461.) Mann’s approval or permission of a sacrifice of modesty to 
a'man of higher class (Manu YIII. 364) is reproduced in the Pali law 
books of the Burmese. See Notes on Buddhist Law, III. Sec. 140, 
p. 14. And that some men had no troublesome sensitiveness about 
their wives’chastity is plainly indicated (see Vas. XIV. 6—11). 
The Taittiriya Br&hmana gravely explains the character of tho re¬ 
ward given for sexual association, and the sage Yajnavalkya'(II. 290, 
292) provides against cheating on either side. With “Dasis” or slaves 
not secluded, N&rada thinks connexion innocent (Nar. Ft. II. Chap. 
XI1. paras. >fS, 79), and he treats the ornaments of courtesans as 
exempt frotft seizure like the instruments of musicians, as the means by 
which they gain their livelihood. This way of regarding the\ subject 
lias come down to times, and not to go farther Nilakantha in 

the. Mayhkha ranks courtesans with the members of other business 
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It is no longer recognized, (&) but traces of the institution, still, 
remain in the existing law. From it on the one hand has 
been derived the right of succession of the daughter and the 
daughter's son, (c) while on the other it is connected with 
the fitness of a daughter's son for adoption. As an imitation 
of a real son the adopted son ought to be bora of some woman 
whom the adoptive father could have married, (d) This excludes 
the son of a daughter, and such is the law generally 
received amongst the higher castes, ( e) but amongst the 


lower castes sub-divisions of the great Sudra class almost 


everywhere, and amongst some of the higher castes by their 
customary law, the daughter's son is deemed fit for adoption, 
and even the most fit on account of the place ho might 
formerly have taken as a son by appointment, as well as of 
the bloody connexion on which the system of appointment 
itself was founded. (/) 

The passage of Vasishiha (g) which directs that a man 
desiring to adopt shall make his selection from amongst 


associations. (Vyav. May. Chap. XVII. 2; Chap. XIX. 10,.11; Chap. 
XXII.) The sisterhoods of dancing women must hence be deemed nob 
wholly foreign to the Hindu system as it was, though that system, 
contains within itself the means of a gradual purification correspond¬ 
ing to the advance in moral and social refinement manifested in the 
adoption of higher standards in the customary law. 

(a) Coleb. Dig. Bk. V. T. 295, 296, 304. 

(5) Vyav. May. Chap. IV. Sec. IV. para. 46. 

{&) See above, pp. 84, 429 ; Bhdu Ndndjl v. Sundrdbdi , 11 Bom. H. 
€. H. at p. 274. 

(d) See above, p. 883, note (a). 

(?) See Datt. Mim. Sec. II. 74; Vyav. May. Chap. IV. Sec. V. 


para. 11. 


00 Datt. Mim. Sec. IL 74, 93, .105, 107, 108 ; comp. Vishnu XV. 


(g) Chap. XV. para. 6; Datt. Mim. II. 15, 75. 




relatives, and for clioice take the nearest, (a) i: 
abscnrely expressed as to admit of various interpreta- 
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tions. (b) How the ingenuity of commentators has been 
exercised upon it may be seen in Golebrooke's note to the 
Mit. Chap. I. Sec. 11, para, 13. The Samskara Kaustubha,(c) 
and the Nirnaya Sindhu, (d) construing the direction most 
liberally, approve the adoption, failing a sagotra sapinda, 



the Vyav. Mayfikha, (/) are almost uniformly opposed to 
this, except in the case of S&dras. {(j) They rely on the 
impossibility of a real paternal and filial relation between 
the fictitious father and a son so born j and the decisions 
in Bombay must be considered perhaps to have confirmed 
the Sastris* view, (h) but the customary law seems in a 
measure at least to have been represented by the doctrine of 


the two works referred to. { i ) These were no doubt written 


under the influence of ideas which shaped the customary 
law, and they afford an example in their divergence from 
the more generally received authorities of parallel growths 


(a) This is not compulsory now, see Sreemati Tima Dayi y. Qolcoot 
Ananddds Mahapaira, L. R, 5 I. A. 40, 51, unless for Bombay a 
special local law is constituted by the Vyav. May. Chap. IV. Sec. V. 
paras. 16, 19. This does not seem bo bo admitted by the Sastris. 
See below, Sec. 4. 

(b) The Datt. Mim. rests on a passage of $aunaka. See D. M. Sec. 


II. 2. 


(c) Sec. Ill, pp. 456, 47a. 

(d) Sec. III. p. 63a. 

(<?) This is opposed to the Datt, Mim. Sec. II- 32, 33, 7 4, 95, 98, 


102 . 


(/) Chap. IV. Sec. V. para. 36. 

(g) Seo ex. gr, above, p. 434. 

(///) Gopal Narhar Safray v. Uanmant G., I. L. R. 3 Bom. 273, 
298; Sriramahi v. Bamayya , I. L. R 3 Mad. 15. 

(») Steele, L. 0. 44, 46, 183; 2Str. II. L. 101. See Gopal Narkm 
v. Uanmant G. Saffray , Bom. II. 0. P. J. 1881, p, 175 ; S. C. I, L. B>. 6 
Bom. 107. 
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_ doctrine springing from the same original source, yet 
taking quite different lines of development according to the 
medium in which they were placed. The real nearness of 
the daughter's son. once procured ready acceptance for the 
doctrine of appointment, and this in its turn has facilitated 
the admission of the daughter's son as fit for adoption, ihe 
&ist,ra had however to be interpreted accordingly, and this 
interpretation setting aside the ordinary doctrine of a neces¬ 
sary difference in the families of birth of the real mother 
and the adoptive father pared a way for the admission of tho 
sister’s son. (a) hi the South of India the Br&hmanical law 
was for the most part apparently accepted only with this 
qu&lifieation, adapting it to previously existing customs, as 
in the case of marriage between the children of a brother 
and a sister rejected by the stricter law of the North, but 
allowed in the South, because it could not be prevented, (b) 

The appointment of a daughter appears to have been 
conceived, in two ways. According to the one the appointed 
daughter herself took the place of a son, (c) and then her 
sou naturally succeeded her by representation. She was 
given for inheritance the place ot a male, a place as a source 
of further succession, such as the Vyavahara Mayfikha as-, 
signs her in the devolution of property not included amongst 
the special varieties of stridhana. According to the other 
conception she was merely the instrument by which an heir 
to her father could be produced in the person of her son. (d) 
Vasish tha places the appointed daughter third amongst the 

(а) The sister’* sou. was amongst many of the aboriginal tribes 
hew to his uncle, see above, pp. 283, 287; and as adoption became re¬ 
garded as necessary to Wrskip he would thus appear to the lower 
castes the most fit for adoption. Amongst the higher castes such 
adoptions are probably imitations suggested by natural affection. 

(б) Baudh. Pr. 1. Adb. 1, Kand. 2, para. 3; comp, supra, pp. 7, 155• 

(c) Coleb. Dig. Bk. V T. 203, 204, 216, 216 ; Vasish, Chap. XVII. 
para- 16. See Dr. Biifiler’s note ad loc. 

(d) Vishnu, Chap. XV, paras. 4—6. The two senses, of putrika- 
putvra are dwelt on in the Vyav. May. OK IV. Sec. VI. para. 43* The 
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iary sons, and he says, (a) “ It is declared in (lie Veda, 
a maiden who has no brothers comes back to the male ances¬ 
tors, returning as their son.” In Mann IX. 127ss, the 
transition may be observed to the second conception. The 
daughter, it is said, meaning the appointed daughter, is a 
man’s heir failing a son, and as a woman’s daughter usually 
takes the property given to the mother at her marriage, so 
in the particular case of the appointed daughter her son 
takes the property of his maternal grandfather through her. 
That her right is deemed the prior one appears from verse 
134, in which it is said she takes equally with the after- 
begotten son of her father, and from v. 135, which on her 
death without a son gives the property that has devolved 
on her to her surviving husband. Yet in verse 136 it is said 
that by the son whom she produces “ the maternal grand¬ 
father becomes in law the father of a son: ( b) let that son 
give the funeral cake and possess the inheritance.” This 
seems to make a subsidiary son of the grandson by the ap¬ 
pointed daughter; but again in verse 139 this grandson is 
placed on the same footing as a son’s son, which implies an 
intervening right through which his own is derived and a 
consequent precedence of his mother. Apastamba makes no 
provision for appointment, or for the Succession of a widow, 
lie hesitatingly admits the daughter on failure of other 
heirs, (c) Gautama recognizes the son of the appointed 
daughter but not the daughter herself. ( d,) Vishnu has a 

institution, though continued in some places down to modern times, 
is distinctly excluded by NUkanfcha from the law of the present day. 
Vyav. May. loe. eit. para. 46. 

(a) Sec. 16. 

(S) Colebrooke, Dig. Bk. V. T. 207 says “ sire of a son’s son,” pro¬ 
bably from a different reading. See also T. 209, compared with 
Manu IX. 131. 

(c) Pr. II. Pat. 6, Khand. 314, Sfttra 4. 

(<Z) Chap. XXVIII. Siftra 33. Ho gives him only the tenth place, 
which is explained or explained away by Haradatta ad loo, and Vijii- 
anesvant in the Mil. Chap. I. Sec. XI. para. 35. 

112 a 
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far rule, (a) to wlticli be adds one providing for the 
daughter's succession as such after tbe widow, (b) Baudha- 
yana (c) also recognizes the appointed daughter's son, but 
not the daughter, as a subsidiary son, to whom he assigns 
the nest place after the son lawfully begotten. In his list 
the adopted son comes fourth. 

By the time when the Mitakshara was written the 
daughter's right as heir had grained general recognition 
apart from her appointment.(d) As putrika-putra her place 
is speculatively recognized, (e) bat as secondary to that of 
her son born under the prescribed condition. She no longer 
enjoys an equal right with her own after-born brother as in 
Manu, and her son ranks but as a subsidiary son, equal, as 
Visvesvam says,, to a lawfully begotten son in the absence 
of such a son, but inferior in being one degree more distant 
from the propositus. {/) 

The son by simple adoption had in the mean time been 
gaining a greater and greater preference to the other sub¬ 
stitutionary sons. When traversing a wide interval we pass 
from the Vedic period to that of the Smritis^ {g) , we find 


(a) Chap. XV, Sfttra 4. 

(b) Chap. XVII. Sfttra 5. 

(c) Pi\ II. Adh. 2, Kand. 3, Sutras 15, 31. See Coleb. Dig. Bk. V, 
T. 213, and Comm. 

(d) Mib. Chap. II. Sec. II. para. 5. See the Ufpdi case, 11 Bom. H. 
C. R. at p. 274. 

(e) Mit. Chap. I. Sec. XL para. 3. 

(/) The appointed daughter’s son, superior to his own mother 
as heir to her father, had almost a counterpart amongst the Greeks* 
Tbe heiress given in marriage by her father transmitted to her 
son a right of succession to her father which excluded herself' and 
her husband, though, failing sons, she was capable of inheriting- 
See the seventh and ninth speeches of Isaeus, translated by Sir 
W. Jones in his works, vdl. IX. pp. 188, 200 and 220, 231, with, the 
summary of the Attic laws prefixed to the collection. The son bom 
under such an arrangement appears to have been capable of taking 
both estates unless he had brothers, See Dem. adv, Makarfc j Secs, 
12, || 14. 

ig) Above, pp. 25 ss* 
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tion recognized, but still in a comparatively subordinate 
rank, as a means of continuing the family. It is mentioned 
along with the appointment of a daughter, the levirate and 
other means of procuring offspring, in all the principal 
compilations whose precepts on this subject have been 
preserved. The different relative places assigned in these 
works to the different kinds of sons are due probably to 
the several modes of affiliation having come into vogue in 
different families or tribes long before any methodical 
classification of them was attempted. A reference to some 
vague principle or a mere convenience in enumeration 
determined the order of the sons in the earliest lists. In the 
later ones contained in such systematic compilations as Manu 
and Yasishtha the different kinds of sons are divided into 
those who are kinsmen and heirs, and kinsmen without being 
heirs, {a) Several lists are given in Colebrooke's Digest, Bk, 
V. Chap. IV., Sec, 1, and in the Viramitrodaya, Chap, IL 
Pt. II. 

The kinsmen not heirs are described by the Mitakshara [b'\ 
as not heirs to collaterals. To their fictitious fathers they 
are in their turn equally heirs as the other substitutionary 
sons, (c) The place of the several kinds of sons in the one 


(а) See ex. gr. Gautama, Adh. 28, paras. 29—32. This Smrifci 
assigns the third place to the adopted son, making him a kinsman 
and heir, while the son of an appointed daughter stands tenth, and 
amongst the kinsmen without heirship. 

(б) Chap. I. Sec. XI- p. 30, 

(c) It seems probable from the rule evidently derived from th® 
Hincld law, still preserved amongst the Burmese, that the “ sons not 
heirs” were originally not heirs to their ceremonial father. They may 
have been taken merely to perform the indispensable exequial rites, 
as they seem to have had in competition with the other class no 
higher right than the illegitimate son; a right to what the father 
gave them. See Notes on Buddhist Law by J. Jardine, Esq., Judicial 
Commissioner in Bnrmah, Parfa V.Chap.il. See. 85. The dharma*- 
putra or ceremonial son, appointed merely to perform exequial rites, 
not taking any share in the estate, is a still existing'institution, Steele, 
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or^iie other class differs in different Smritis. (a) It is pro¬ 
bably impossible to find any better ground of reason for 
the variances than that assigned by Vijnan.esvara, who says 
that precedence must be determined by the character of the 
subsidiary son. (b) Visvesv&ra in the SubodhinS says that 
Manuks list is a mere loose enumeration not aiming at a pre¬ 
cise regulation of priority, and that the same observation 
applies to the other Smritis in which a similar apparent classi¬ 
fication occurs. 

This grouping of the several kinds of subsidiary sons in 
two classes with important differences of rights does not 
occur in the Smriti of Yajnavalkya on which the Mitakshara 
is founded. The task of the native expositor was thus 
made easier, since taking Yajnavalkya as his guide, he con¬ 
strued the other Smritis with reference to this as the chief, 
but) it forced him to go to other sources for the determina¬ 
tion of the right of an adopted son to succeed collaterally, (c) 
This is established on the authority of Mami, (d) in 'whose 
list, as well as in Baudh&yana's, (e) the adopted son is placed 
in the higher class of sons and heirs. (/) 

Yajnavalkya, II. 129—138, enumerates twelve kinds of 
sons as capable of continuing the succession in a Hind fit 
family. These are: (1) the aurasa or ordinary son; (2) the 


L. G. 185,226. The M&dhaviya (Tranal. p. 21) quotes Vishnu as wholly 
excluding the four classes of sons of unknown paternity in competition 
with the legitimate son, refusing them even the quarter of a share 
allowed to other secondary soils. This passage is wrongly attribut¬ 
ed it seems to Vishnu, but it may still embody an ancient rule. 

(a) Comp. B&udh. Pr. II, Kand. 2, para, 28, with Gant. Adli. 28, 
paras. 29, 30, 

(b) See also Coleb. Dig. Bk. V. T. 277, Comm.; T. 278, Comm. 

(c) Comp. Coleb. Dig. Bk. V. T. 277, Comm. 

(df) Mit. Chap. I. Sec. 11, paras. 30, 31. 

0) Baudh. Pr. II. Adh. 2, Kandik& 3, paras. 20, 31, 32. 

(/) See Coleb. Dig. Bk. V. T. 277, Comm. 




..pliMka-putra, or son of an appointed daughter ; (3) the 
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kshetraja or son begotten by an appointed kinsman; (4) the 
gudhaja, or one furtively produced in the husband's house; (5) 
the kanina, the love-child of a damsel taken with her when 
sheis married; (G) the paunarbhava, or son of a twice-married 
woman; (7) the dattaka, or son given by his father, by both 
father and mother, or by the mother alone with the father's 
assent, in his absence or after his death; (8) the krita, or 
the son bought; (a) (9) the kritrima, or orphan taken with his 
own assent only; (10) the svayamdatta, or son self-given 
either on losing his parents or being abandoned by them ; 
(11) the sahodhaja, orson of a bride pregnant at the time 
of her marriage; (12) the apaviddha, or son cast out by 
his father and mother and taken as a son by a protector. 

It will be seen that in the case of the first six there was 
either an actual connection by blood with the legal father or 
at least a strong probability of it. In the case of the last 
six this connection subsisted if at all only accidentally. 
The son by gift and acceptance stands at the head of this 
second class, and as the, gradual purification of manners 
brought the other substitutionary sons into discredit, the 
son lawfully begotten and the son by adoption have now 
become the only ones recognized by the general Hindi! law. 


(a) The sale of children by their parents wag a recognized institution 
amongst the Homans. The gradual spread of Christian ideas made 
such sales disreputable, bub the attempts to prevent) them as illegal 
caused so much infanticide under the form of abandonment, that 
Constantine allowed sales in cases of distress. Justinian, after 
much hesitation, at last prohibited all alienations of children. They 
were still seized and sold by the Roman “ revenue department 5 ’ for 
some time after private sales had been forbidden. The person who 
preserved an exposed child (outlie exposure of infants at Athens and 
jRomej see Petit, Leg. Att. p. 144,) with its parents' knowledge might 
keep it either as a son or as a slave (Maynz, Dr., Rom. § 328), and 
infants might be given in adoption, hut arrogation was till a late 
period limited to those who had attained the age of puberty and 
discretion (Tomkins and Lemon, Gaius, p. 96.) 
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Wstlie Hindh law of the present day (a) does not recognize 
the putrik&-pntra (b) or any kind of subsidiary son (c) 
except the dattaka, (d) and in some districts the kritrima. .(e) 
The latter mode of affiliation is still allowed in the Mithila 
region, (/) but it does not appear to be much in use. Uj) 


(a) See Vyav. May. Chap. IV. Sec. IV. para. 46; Smr. Oliand. 
Chap. X- para. 5; 2 Sfcr. H. L. 82; Coleh. Dig. Bk. V-T. 279, 280, 
420, Comm.; Smriti Chandrika, Chap. X. para. 6. 

(1) It is to be observed that the putrika-putra is not found m 
Mann’s list of subsidiary sons, IX. 159, 160. Bat tv. 132 ss. leave 
no doubt that either the appointed daughter herself or else her son 
took the place of a sou to the appointing father. Comp. 2 Str. H. L. 
199. 

(c) Many of the smritis allot to the substitutionary sons various 
specific aliquot parts of the father’s estate. All such rules are 
Inoperative, the Mfidhaviya says, in this Kali Yuga. See Madhaviya 
by Burnell, pp. 21, 22, 24. 

(d) Steele, L. C. 43; Datt. Mim. Sec. I. 64; MS. 1633 ; Coleb. Dig. 
Bk. V. T. 280; Vyav. May. Chap. IV. Seo. IV. para. 46. 

(e) Nursing Narain v. Bhuttm Lull, Sutherland’s Rep. for 1864, p. 
194 . As to the Kritrima adoption, see Coleb. Dig. Bk. V. Ch. IV. 
Sec. X. note; Wooma Daee v. Gokoolanand, I. L. R. 3 Cal. 58" (P. C.) 
S. (i., L. R. 51. A. 49, referring at p. 51 to Ooman Butt v. Knnhia Sing, 
a a s. i). A. R. 144; and see the cases under note (/) infra. 

i 8 to the classes (9) and (10), see Balmntrav Shankar v. Bay abed, 
6 Bom. H. C R. 83 O. C. J., deciding that an orphan cannot be 
adopted, though self-given or given by his brother; 8 asheltiappa v. 
ShMingappa, 10 Bom. H. C. R. p. 268 : Subbalmammal v. Ammakuth 
Anmal, 2 Mad. H. O. R-129. 

{{) The Collector of Tirhoot v. Huropcrshad Mohunt, 7 C. W. R. 500; 
Mussamut SUbo Koeree v. Joogun Singh, 8 ib. 155; Baboo Juswanl 
Singh v. Dooleechund, 25 ib. 255; Wooma Daee v. Gokhoolcmund Boss, 
I. L. R. 3 Calc. 587 (Pr. Co.); Tagore Lect. 1880, p. 527- 

( g ) In 2 Str. H.L. 155 sS. there is an interesting discussion between 
Colebrooke and Ellis on the legality in the present age of the Krita 
form of adoption by purchase. Ellis contends that in the South of 
India usage has sanctioned tins form, and that the standard authori¬ 
ties, at any rate in the shape in which they have there been received, do 
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ongst some of the lower castes the levirate sti. 
prevails (a) as a source of offspring received as legitimate. 
In Orissa the usage, once general, (b) is becoming restricted 
to the lower orders. (c) With these exceptions and those 
arising from the peculiar marriage customs of some of the 
non-Aryan tribes, ( d ) Adoption may now be regarded as 
the only legal means of satisfying the need of a son when 
natural offspring fails or has perished. 

A Svayamdatta, the Sastri said, was not to be recognized 
in the Kali Yaga, so that though a man of fifty and 
having children might be deemed apt for adoption, yet he 
could not be-adopted if his parents did not survive to give 
him away. ( 0 ) 


not prohibit it. Sir T- Strango referred the question to the Court of 
Tanjore, and there thirteen Sastris were unanimous in pronouncing 
against the validity of such an adoption. In the same discussion 
Oolebrooke admits that an appointed daughter may take the place of 
a son, as provided in the Mit. Cbap. I. Sec. II, para. 23; bub the 
Sastris do not assent to this. They insist that in this Kali Yuga 
“ the competency of any son other than that of the body and one 
given in adoption is repealed,” and that the prohibition extends to 
all the castes. Op, cit. pp. 188, 189. See to the same effect the 
$&stri, ib , p. 82. 

(a) Above, pp. 418 ss. 

(£>) Coleb. Dig. Bk. V. Chap. IY. Sec. X. note. The practice in 
Orissa of raising seed to one deceased is recognized by Jagann&bha, 
Coleb. Dig. Bk. Y. T. 300, Comm, ad Jin. 

(©) Comp. 2 Str. H. L. 164 

(d) These have gained a partial recognition in various parts of 
India from the Brahmans, who in return have imposed their own 
doctrines, and especially that of their own superiority on the classes 
below them. Proofs of these statements in the province of law we are 
now considering may readily be found in such works as Buchanan’s 
Mysore, and Wilks’s South of India. Mr. Ellis thought that the Krifca 
or son bought was forbidden to Brahmans only, but he was con¬ 
tradicted by Coleb. and the S&siris. See 2 Str, H, L. 149 ss. 

(e) MS. 1755 ; Yyav. May. Chap IY. Sec. Y. para. 6 . See Coleb. 
Dig, Bk. V. T, 275 5 the Mahdrdj case, 1 Bon*. 202 (No. 43) ; The 
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section of fclie MifcSkshara (a) is devoted to the subject 
of the Dvyamushyayana, or son of two fathers. As a means 
of reconciling the' texts of Manu which allow and condemn 
the procreation of a son by a substitute, (t) Vijnanesvara 
expounds them as permitting this in the case of a widow 
who has only been betrothed, not in the case of one whose 


Collector of Surat v. Dhirsinpji Vaghbaji, 10 Bom. H. C. K. 235; 
Bahantrao Bluiskcir v. Bayabai, 6 Bom. II. C. B. 83; Subbciluvctrnmal 
v. A'nirmfctUti Animal, 2 Mad. H. 0. B. 129. 

The word putra employed in the Srariti passages to express son 
$*eox. gr. Coleb. Dig. Bk. Y- T. 273, does nob properly include an 
adopted son. Hence these passages cannot bo literally cited to 
justify the gift in adoption of an adopted son, or generally such a gift 
by a grandfather or other head of the family. Custom conforms to 
these restrictions, as may bo gathered from the absence of cases of 
attempted gift of the kind in question in the records of the High 
Courts. Disinheritance is a different thing, and so is separation. 
See St. L. C. 185; Coleb. Dig. Bk. Y. T. 264; above, pp. 583 ss. 
It is the parents or the father who must needs give in adoption, 
and to a father in person or represented by his wife or widow. See 
Coleb. Dig. 13k. V. T. 275 Comm. 

The influence of a growing refinement of feeling is seen in the 
ascription to Vishnu of the text by which the sons of uncertain 
origin wore to be excluded from the funeral oblation and succession 
to Hie estate. See Mit. Chap. I. Sec. XI. p. 27, note; Vishnu, Chap. 
XV.; Datt. Mini. Sec. II. 61. 

The influence of the older on the development of the newer institu¬ 
tions is well seen in the story of Sunaksepa on which the Samskara 
Kaustubha, by a characteristic argument, founds a justification for the 
adoption of a man already initiated in his family of birth . The given 
son,” it ia said, must include the son “ self-given.” Sunahsepa was 
self-given. It is nob to be supposed that ho had nob been initiated. 
The transaction in his case cannot be questioned, as it rests on Vedic 
authority. Hence initiation does nob impede “ self-gift” nor conse¬ 
quently gift by parents in adoption. The story of Shmahsepa is 
relied on as an instance of a svayamdatta. See Coleb. Dig. Bk. V . 
T. 300, Comm., which immediately afterwards pronounces against 
any such substitutionary son in the present age. 15. 

(a) Chap. I. Sec. X. 

( b ) Comp. Baudh. Fr. II., Kand. % para. 12. 
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Tiage has been completed. The brother of the deceased 
imsb&nd may beget one son on the widow* who is to be form¬ 
ally married to him for this purpose* and the son thus 
produced belongs to the husband deceased,.imless the procura¬ 
tor is himself destitute of male issue, in which case or by 
special agreement the son becomes a dvyatwushyayana, 
capable of offering oblations to both fathers and of inherit¬ 
ing from both. Vijnatiesvara thus mitigates the coarseness 
of the ancient rule, (a) 


The raising up of seed in the manner here contemplated 
being disallowed in the present age (6) it is impossible 
that there should be a dvyumushya/arja of the original 
type. But the sense of the term has been extended by 
the commentators on the Mitiikshanl {r.) so as to include 
the only son of one man given in adoption to another on 
an agreement that he shall retain his filial relation to 
the giver at the same time that he assumes it to the 
donee. The Vyavahara Mayftkha fully accepts this doctrine, 
and deals at length with the doable relationships that 
arise from such an adoption (d) 

The giving of a son as dvyarmishyiiyana is recognised by 
the Judicial Committee as allowed by the existing Hindu 
law. (e) In the case of an only or eldest son it is sa id the pre¬ 
sumption is that his father would not break the law by giving 
him in adoption otherwise than as a son to both fathers, 
<f This latter kind of adoption would not sever the connection 
of the child with his own family.” (/) 


(а) See Baudh. lac. eU .; N&rada, Pfc. XL Chap. XIII. paras. 14, 23; 
and yajn. I. 03, 69. 

(б) Datfc. Mtm. Sec. I. para. 66. 

(c) See Mit. Chap. I. Sec. X. para. 32, notes. 

(d) See Yyav. May. Chap. IV. Sec. V. para. 21 ss. The translation 
of Rao Saheb V. N. Mandlik is here greatly superior to that of Bor- 
rodaile 

(e) See IVooma Daee’s case, above, p. 894 (e). 

{/) Nilmadhub Doss v. BUkumber Doss, 13 M. I. A., at p. 100. 
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Madras Sadr Court ruled (a) that the dvyamushy&- 
yana son is not to be recognized in the present age, but 
from personal inquiries it appears that he is not at all 
unusual in the Southern districts of Bombay. For this 
Presidency the Sastris have held that- an agreement may 
be made between the father of a boy and the man receiving 
him in adoption that he shall represent both as a son. (b) 
In a case in which a Brahman had adopted a boy of a gotra 
different from his own it was said that the boy was to be 
regarded as a dvy&raushyayana. As he would bo subject 
to certain disabilities in his family of adoption, supposing 
his tonsure had taken place in his family of birth, the Sastri 
seems to have given him the benefit of a presumption like 
that relied on by the Judicial Committee in the case lately 
referred to. (<?) 

It follows that for the Bombay Presidency the answer 
given to SirT. Strange, ( d ) rigidly limiting succession to the 
aurasa or the datbaka son, cannot be regarded as an 
accurate statement of the law. Steele (e) includes amongst 
the rules of the customary law one to the effect that a boy 
adopted by his father's brother is to perform the Sraddbas 
of both and bo inherit the property of both, subject as to 
his real father's estate to a prior right of heirship down to a 
brother's son. This means simply that he is reduced to the 


{a) Oonndmala Awchy v. Mungalum, Mad. S. D. A. B. for 1859, 

p. 81. 

(b) MS. 1692; see Steele, L. C. 47. In the case of an adoption by 
an uncle the boy inherits from him. Prom his real father also, failing 
boirs down to brother’s sons, i, e . to his own fictitious relation to his 
real father. lb. This agrees with what Colebrooke says at 2 Str. H. 
L. 121, that tho son of such an adopted son belongs to the family 
oi his father’s upanayana (investiture) and consequent grotraship. 

(c) MS. 167!>. In the Datt. Mim. it seems to be assumed as of 
course that a brother’s only son taken in adoption becomes a son of 
two fathers. Sec below. 

(d) 2 Str. H. L. 82. 

(<?) L. C. 47. 
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mM: of a son of his adoptive father; but the Vyav. May, (a) 
makes him heir to his real father immediately on failure 
of other sons* at the same time that he ranks as heir to 
his adoptive father, though subject to be reduced to a 
quarter share by the birth of a begotten son. 

The son of such an adopted son belongs, Oolebrooke says, 
to the family in which the dvyamushyayana received his 
investiture of the sacred thread. (6) In the Bombay Presi¬ 
dency the dvyamushyayana celebrates the sr&ddhas of both, 
fathers, but his son it seems those of the grandfather by 
adoption only, not of his natural grandfather, (e) Whether 
any right of inheritance to the latter passes to him on his 
father's predecease has not been decided, (d) 

It will be evident from the foregoing discussion how 
throughout the gradual narrowing of the field of choibe 
a sense of the absolute necessity of a son, actual or representa¬ 
tive, has never lost its hold on the Hindu mind, (e) This 


( a ) Chap. IT. Sec. V. para.. 25. 

(fi) 2 Str. H. L. 122. He receives his own investiture in that family. 
Any adoption after investiture is an irregularity-^ich causes the son 
of the person thus adopted to return to his father's" ^otra, if di ffer¬ 
ent from that of his adoptive family. Such an irregularv^dopted 
son is called anityadatta. Ib. The adoption would probably not W 
recognized in Bombay. See Steele, L. 0. 43. 

(c) This statement rests on oral information as to the general 
practice. As to this however, and the right of succession see Coieb. 
Dig. Bk. Y. T. 262, 263 Comm. 

(d) As an only son he should not be given, and his succession in 
bis family of birth would be excluded by brothers. 

(c) The man of perfect life ought, at the close of his “ householder * * 
stage, to become a hermit, and hand over his temporal interests to his 
son. See Tiele, Outlines, &c. p. 128. The craving for a son to 
celebrate sacrifices is very widely spread. In China it is said that 
one half the families have adopted children. Only a son less man can 
adopt. Nephews are to be taken by preference. The form is that of 
a sale which may bo real or fictitious. See Journal of North China 

Branch E. A. Soc. Pt. XIII. p. 118. 
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impulse has persisted through every variation of 
detail and must be recognized as due to the deepest-lying 
principles of the national character. That character is 
reverential,. affectionate, and speculative* but always or 
nearly always within narrow limits and with a certain 
meagmiess of thought, («-) In the family with its roots and 
its tern cites extending beyond the present world the Hindu 
mind has found its appropriate centre of interest, m the 
material perpetuation of the sacra, an intelligible and M 
connection to their mutual advantage amongst all the mem¬ 
bers of the family line, (&} To it in its vulgar type an inter¬ 
change of influence between. the seen and the unseen i» 
inconceivable except through the palpable connection of 
sacrifices, (c) They are indispensable, as the material chain 
was to Newton for the transmission of physical activity, (d) 
The purpose of the interchange that is sought is not of an 
elevated character, it is not spiritual expansion and enlarge¬ 
ment of being ,(&) but rather soch limited and prosaic ends( j ) 
as may conceivably be furthered by an bumble type of divi¬ 
nities. (g) From the Vedic hymns downwards, boasts of 
sacrifices offered have boon made the ground for never-ending 
claims to aid i» tOe sordid exigencies of ordinary life, {h} 
Those of the family the son can best understand ; he by his 


(a) As ear. gr. Baudh. Pr. II. Kand. 14,paras. 9,10 ; Kanrl. 15, pams- 
I— Q t Snc Tide, Anc. Rel. 123- On the mixed intellectual charact ef 
even of the Brahrnanas, see Whifcney, op. cit p. 68 ». 

(b) Sec Gant. Chap, IV. 30 em. ; CImp. V, 3, 5, 9. 

(e) See Thomson's Bhagavad Gft.a, p. 7, and note 30. 

(d) See Baudb. Pr. It. Kand. o, paras. 2, 3,18; Kand, 9; Kand. I I, 
paras. 2, 3 ; Kand. 12, patas. II—15; Kand. 14, para. 12; Kand. IS,, 
para. 12 . 

(e) See Phil, of the TTpanisha&s, p. 266. 

(/) See Rig. Veda, I. Hyran 9. Apasfc. Fr. II. Pat. 7, Khand. 16, 
paras, 24, 26 ss, show the former prevalence of animal sacrifices. 

iff) Sec Philosophy of tho tjpanishads, pp. 10 ss. 

(h) See Rig Veda, I. Hymns 12, 14 ; II, Hymns 4,12. 
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igMAation becomes born again into tbe unseen family; (a) 
he has the traditional formulas and sacred names. Without 
these little or no material good can be hoped for; failing a 
son by birth a substitute must be found to gain it ; (b) — 
fertile fields, long life, (c) success in law suits, continuous 
male offspring, ( d ) and ruin of enemies. Tbe nobler crav- 
iug for an object of special affection, the desire to perpetuate 
one's name (e) and worldly influence, (/) the wish to 
educate a youth who may rule a chiefs subjects kindly,—all 
these motives no doubt operate on occasion with more or 
less strength in inducing adoption, but the persistent cause 
and basis of tbe institution is the conception of spiritual 
gain, (ff) an other-worldliness of a special variety, (h) 

(a) Mann II. 172. 

(b) Capable therefore of gaining it or ,of receiving the requisite 
qualification by (tonsure and) the sacred thread. 2 Str. H, L. 100; 
Caleb. Dig. Bk. V. T. 273 Com.; Lakskmappa v. Rdmdva, 12 Bom. 
H. 0. R. 364. 

„ (.<?) Bandh. Pr. II. Kand. 14, para. 1; Pr. IV. Adh. II. para. II; 
Apast. Pr. II. Pat 7, Khand. 16, paras. 7 ss. 

(d) Manu III. 262, 263, 277; Vislmu LXXVI11. 9, 19. 

(e) See Apast. Pr. II. Khand. 24, para. 1; Datt. Chand. Sec. I. 3. 

(/). Coleb. Dig Bk. V. T. 312. 

(ff) Coleb. Dig. Bk. V. T. 304, 313. 

(h) “ Fathers desire offspring for their own sake, reflecting ‘ tins 
son will redeem me from evory debt whatsoever due to superior and 
inferior beings.’” UArada, Pt. I. Chap. III. para 5. Spiritual 
benefits however are not the only reason for adoption. The Jains 
recognize^ adoption though they have no sr&ddha or paksha cere¬ 
monies, Sheo Singh Rai v. Mvssti Dakho, L. R. 5 I. A. 87; Bhagvm- 
dds Tejmdl v. Rdjmal, 10 Bom. H. O. R. 261; Bhala Nuhana v. 
Parbhw IT.ari, I. L, R. 2 Bom. 67. 

Regard being had to the immeasurable benefits to be secured 
by the adoption of a son it may, be a matter of surprise that any 
Hindi! should, except through accident, die childless. The hope 
of a begotten son however is not readily resigned. The widow 
can be instructed to adopt. In poor families the expenses caused 
by an adoption both for the ceremonies and the subsequent 
maintenance of the adopted son cannot easily bo met. In families 







ADOPflON. 


[bk. in,! 


in this sphere of thought that the procreation of a son 
is regarded as imperative on a Hindu of the higher castes, 
or at least an endeavour to that end. (a) In the event of in¬ 
capacity or failure it becomes a religious obligation ( b ) to 
adopt a son in order that the sacrifices may not fail, (c) 
The stringency of this religious obligation is strongly insist¬ 
ed on by Mitfcer, J. ( d ) It was in the case referred to made 
a ground for upholding an aufchoiuty to adopt given by a 
minor as being an act at once obligatory and beneficial to 


of wealth and position the natural parents are brought into an 
intimacy that is not perhaps quite welcome, and there is always 
a chance of the attachment of the adopted son to his mother and 
his family of birth making him comparatively indifferent to the 
one he has entered by adoption. There is room for fear even of his 
plotting against his adoptive father and endeavouring to get him set 
aside. Many Hindfts being lukewarm and dilatory faintly intend to 
adopt but do nothing. Hence it happens that adoption is less prac¬ 
tised than might be expected, and the right of selecting an heir to a 
chiefdom or a great estate often devolves on the widow. The interest 
which, in such cases, the representatives of the junior branches have 
in a good choice has gained general acceptance for the doctrine that 
their assent is requisite to the validity of the adoption, though this 
is not by all the Marathaa perhaps regarded as absolutely essential. 
The widow, left to herself, is generally inclined to adopt. She thus 
in an undivided family gains consideration, and she is anxious to 
provide not only for her husband’s sraddhs but for her own and her 
father’s, the celebration of which is a duty of the son, though not an 
absolutely indispensable one. See Vyay. May. Chap. IV. Sec. V. 
paras. 17, 36; Mit. Chap. I. Sec. XI. para. 9; Steele, L. C. 47, 48, 
187, 394; Viram, Trails!, p, 116; Bhagvandas v. RajmaJ , 10 Bora. H. 
C. E. at p. 265; Ralchndbai v, RMhabai, 5 Bom. H. C. E. 181 A. 
C. J; Gopal v. Naro, 7 Bom. H. C. E. XXIV. App. ; Coleb. Dig. 
Bk. V. T. 273, 275 Comm. 

(o) See above, p. 871; Baudh. Pr. II. Kand. 16, paras. 10-14; Pr. IV. 
Adh. I, paras. 17-19; and Manu IX, 137; Coleb. Dig. Bk. V. T. 270. 

(?>) 2 Sbr. H. L. 194, 198. 

(c) Datt. Mim. Sec. I. para. 5; Manu IX. 180. 

( d ) Rajenclro Narain Lahoree v. Saroda Soonduree Dabce, 15 C. \Y. 
E. 548. ‘ 
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This deduction may be doubtful, and a merely roligioaa 
obligation is not one that Civil Courts can enforce. Colebrooke 
says: (a) “ Passages of law recommend, bub do not enjoin, 
adoption for the oblation, the obsequies, and the honour of his 
name” according to a text said to be of Manu. The sense 
of the religious obligation felt by a true Hindil raises a pre¬ 
sumption of fact which is of weight in cases of conflicting 
testimony, yet as has been said by the. Judicial Committee: 
" Their Lordships do not deny the force of that presumption, 
but they cannot shut their eyes to the fact that childless 
Hindfls die daily without having fulfilled this obligation 
or made provision for its fulfilment after their death.” (b) 

Were the duty to adopt a son more than a merely moral 
obligation it would follow apparently that a power to adopt 
given to a widow (c) must be promptly executed. So long 
as a man lives he may in most cases reasonably hope for 
offspring, bub with his life tho possibility ceases, and the 
duty resting on his widow becomes imperative ( d) and 
urgent lest she too should die without adopting. The 
Judicial Committee, however, approved the judgment of tho 
Sadr Court of Bengal that the “ fact of an authority to 
adopt being possessed by a widow, does not supersede and 
destroy her personal right as a widow,” (e) and “ the claim 
of a widow duly authorized to adopt to claim under any 
circumstances her personal rights until she does adopt is not 


(a) 2 Str. H. L. 83. 

(&) Nilmadlmb Doss v. Bishumber Doss, 13 M. I. A. at p. 100. 

(«) Huradlmn Mookurjia v. Muthoranath Mookurjia, 4 M. I. A. 414. 

(d) This is more particularly the case when an express direction 
has been given by the deceased husband than where he has left tho 
widow merely to fulfil the duty as her own conscientiousness and 
prudence suggest. Mnsst. Subudra Chcnvdryn v. Golooknath Ghowdree, 
7 C. S. D. A. E. 143. 

(e) So Musst, Tarooneo v. Bamvmdoss Mookarjee, 7 0. S. D. A. K. 
533. 
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course if she could be proved to have violated any clear and 
positive legal obligation/' (a) The widow must fulfil in 
good faith the direction given to her, (i>) but she is allowed 
a discretion as to tirao and choice unless restricted by the 
terms of the power, (c) In the Bombay Presidency and in 
Madras a widow may adopt without an express powered) 
but this is not held to lay her under a positive legal obliga¬ 
tion, or to prevent her husband from forbidding an adop¬ 
tion.^) Nor are coparceners of the d eceased husband, whose 
assent is generally necessary, compelled to assent to an 
adoption, as, were this a legal duty, they apparently must 
do. (/) The conclusion seems to be that “ though it may 
be the duty of a Court of Justice administering the Hindi! 
law to consider the religious duty of adopting a son as the 
essential foundation of the law of adoption and the effect of 
an adoption upon the devolution of property as a mere legal 
consequence/' ( g ) yet it is only a duty of imperfect obli'ga- 

(a) Brvnmndos$ Mookerjee v. Musmmut Tareenee, 7 M, I. A. at pp. 
178, 190. 

(h) A testator may bequeath property to a boy designated by him 
for adoption, and the widows must adopt the boy. They are not 
allowed to defeat the bequest by not adopting. “ Widows ” should 
for Bombay be “the elder widow/’ unless she refuses, and then the 
younger, Steele, L. C. 187 j Nidhoomoni JDebya v. Saroda Per shad 
Mookerjee , L. B. 31. A. 253. 

(c) Sreemntty Decno Moyee JDossce v. Doorga Per shad Mitter, 3 C. 
W. B. (> Mis. Bui. 

(</) Mit. Cli. I. Sec. XI. para. 9; The Collector of Madura v. Moottoo 
Eamalinga Satlhupatty, 12 M. I. A. 397- The Pandit at 2 Str. H L. 
115 does not seem to have thought any sanction essential; Colebrook© 
did ; Ellis thought it might possibly be needless amongst Stldras, id. 

(<?) Bayabai v. Bala , 7 Bom. H. 0. B-. 1 App. 

(/) The Datta Kaustubha, as construed by the &astris, see above, 
pp. 8f>4?, 880, mjB their assent is not essential. 

(g) Pr, Co. in Sri RagJmnadha v. Sri Brozo Kishoro, L. B. 3 I. A. 
191. 
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to which no right corresponds in any person who can 
enforce it at law. (a) Even in the case of a widow autho¬ 
rized, and therefore morally bound to adopt, it was said 
that “ no suit of that kind can be maintained.” ( b) 

The adoption of a son being prescribed in order to supply 
the place of a son begotten, (c) the duty does not arise until 
the birth of a son becomes very improbable, (d) The• 
existence of a son or grandson makes an adoption not only 
needless but illegal.(e) Loss of caste by the only son or the 

(&) One does not look for entire consistency in works composed 
like the Smrifcis, and thus we find in Manu “ many thousands of 
Brahmans, having avoided sensual pleasures from their youth up, and 
having left no issue, liavo nevertheless ascended to heaven . 199 Thus 
the ground of a compulsory duty is cut away by tho highest autho¬ 
rity, and salvation pronounced accessible by asceticism as well as 
by procreation or adoption. See Maim Y. 159. 

(b) Musst. Pearee Dayeo v. Musst. Hurbunste Koocr , 19 C. W. E. 127. 
Comp. Bamnndoss MooJccrjta v. Musst, Tarinee , 7 M. I. A. 169, 190. 

(c) Datt. Mini. Sec, I.;,3 Colcb. Dig. Bk. Y. T. 312. 


(d) Steele, L. C, 43, 182. An adoption by an unmarried man, 
though improper, is not deemed void. Coleb. Dig. Bk. V. T. 273, 
Comm. But a stricter rule prevails in the Southern Maratha Country, 
Steele, L. C. 182. In Jcmoona v. Bamasoondari , L. R. 3 I. A. 72, it 
is taken for granted that the age at which a male may adopt is that 
of discretion according to liis law. See also Musst. Anundmozce v. 
Sheeb Clmnder Roy, 9 M. I. A. 287, and Bajendro Narain Lakoree 
v. Saroda Soonduri Da&ee, 15 C. W. E. 548. 

Under the Roman law males only had tho capacity for a true 
adoption, as they only could exercise the pafcria pobostas under which 
the child was brought. (Grains, I. 104). An imitative institution grow 
up by which women adopted heirs. The Emperor Galba was thus 
adopted, and tho law was widened so as. to recognize the fictitious 
relation thus created for purposes of succession. (Maynz, Dr., Rom. 
§ 328.) The rights of succession were mutual, but no agnatic relation 
was created. (Tomk. and Loin., Gaius, p. 98). Comp. 2 Str. II. L. 128, 

(e) Steele, L. C. 42 ; Datt. Mim. Sec. I. paras. 3, 5, 45, 47 ; Datt. 
Chand. See. I. 6 ; Manu IX. 168. A son is to be adopted only to 
prevent a failure of obsequies, Manu IX. 180; Colob Dig. Bk. V, T. 
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_grandson, through an only son deceased, would, aceor 

ing to Hindu authorities, justify an adoption, (a) The son 
being bound to perform the funeral ceremonies of his father 
and the annual Sr&ddhas to ancestors, besides the daily 
domestic sacrifices, and the many periodical and occasional 
celebrations incumbent on a Hindi! householder, (/.>) the 
sinful taint attending exclusion from caste makes it impos¬ 
sible that he should fulfil these primary duties. They are 
all of a religious character and cannot be performed with 
the intended spiritual effect by one in a state of impurity, (c) 
But the outcast son or grandson may be restored to 
caste. ( d ) In some extreme cases it has been held that a 
father may disinherit his son; (e) it may be that when this 
step is taken the father may replace the son thus degraded 
by adopting another, (/) bub it seems very doubtful whether 
an adoption would be valid while a son by birth still holds 
the status of a son, even though expelled from caste, (g) 
Should the father die in these circumstances he will have 
sufficiently intimated that he did not wish to deprive his 


301, Comm. But Jagannatha contends that though a son is to bo 
adopted for this particular purpose only, subject to the condition, yet 
for other purposes ho may be adopted though a begotten son exist. 
This converts the condition imposed by Manu into a mere specification 
of purpose in a particular case. KulluWs remark is more cogent, who 
says that when a temporal consequence (invalidity of the adoption) 
is deduoible from the text, it is an illegitimate process to deduce only 
a moral one, i.o. the impropriety of adoption when a son already 
exists, while such an adoption may still be regarded as legal. 

(а) Steele, L. C. 4.2, 181, 381. 

(б) Mann IX. 180; Steele, L. 0. 225; above, p. 585, 

(c) See Steele, L. C. 42; Coleb. Dig. Bk. V, T. 319, 328, Comm. 

(df) Steele, L. CJ. 381,382. 

(a) See above, p. 585; Coleb. Dig. Bk. V. T. 278 Comm. 

(/) A grandson takes his father’s place on the exclusion of the 
father, see above, p. 585; Steele, L. C. 224; and his existence prevents 
adoption; saeDatt. Ohand, Sec. I. 6. 

(g) The practice of the castes was indulgent except when the in-- 
heritance was to a sacred office, Sbccle, L, C. 225, 
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BMX/ind it would probably be held that the widow could no 
supplant the son by an adoption. The sacra follow the 
inheritance, (a) The non-performance of them, however 
reprehensible, does not deprive the heir of his estate, (b) 
The loss of caste, which formerly operated as a bar 
to inheritance, no longer has that effect. Competence 
to perform the sacrifices cannot therefore be deemed a 
condition precedent to the complete vesting of the estate 
in the son at the moment of his father's death, and tho 
estate once vested cannot be taken away from him. (c) An 
adoption, even if made, would thus not affect the estate; in 
practice it does not occur. It is said no doubt that total 
loss of caste is equivalent to death, and may validate a second 
adoption when the first has in this way become abortive, {d) 
but it is clear that the statute law has on. this point pro¬ 
foundly modified the Hindi! law. (e) Full effect must be 
given to the intentions of the legislature, and though this 
may be consistent with a power of disinheritance for good 
reasons left to the father as a remnant of the patria pofces- 
tas, (/) it is obviously inconsistent with a capacity in any one 
to supersede the heir, become owner, on a ground declared 
insufficient to prevent his succession. 

The disability to inherit arising from loss of caste having 
been abolished there is a certain inconsistency in retaming 
the disqualifications arising from personal defects. These 
cannot, according to Hind ft notions, put the sufferer 
from them into a worse position than would expulsion from 
caste, (f/) They have not, however, boon touched by legisla¬ 
tion, and as we have seen they are still recognized. Sir I. 


(a) Mami IX. 142; Vy&v. May. Chap. IV". Sec. V. para. 21. 
(5) Steele, L. 0. 62, 226. 

(c) See above, p. 588. 

(d) Steele, L. C. 45, 

(e ) See Narqyan Ramehundcr v, Luxmeebaoe, 1 Morr. 61. 
(/) See above, p. 281. 

(g) See Coleb. Dig. Bk. V. T. 321, 32$. 
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suck cases adaption was com- 
potent to the father who could not derive spiritual benefit 
from the incapable son ; but by the customary law of Bombay 
it is said that the insanity of a son by birth is not generally 
•a valid cause for adoption. ( b ) It is consistent with 
this, that tho blindness or dumbness of a son should not 
justify adoption, (c) The marriage of Hindu children is a 
contract made by their parents: tho children themselves 
exercise no volition, so that insanity does not necessarily 
prevent marriage. Marriage having been once contracted, 
the son of the disqualified person may take his place down 
to tho partition of the inheritance ; ( d ) and should he be 
Incapable of adopting, his wife may, according to the Bombay 
authorities, do so in his stead. (<?) His assent is implied 
where dissent has not been signified, and tho act is one re¬ 
garded as necessarily beneficial. 

The same spirit of foresight, which makes the sonless 
man adopt a son, makes him who has but a few sons 
anxious not to reduce the number, (/) lest in the end 
he who stood so well for happiness in the other world 
should, through improvidence, incur tho penalty of end¬ 
less destitution. If ho have but one son, the gift of that 
one (g) is everywhere reprobated as a grave spiritual 

(a) 1 H. L. 77. 

( b ) Steele, L. 0. 42, 181; comp, ib* 224. 

(c) The caste rules vary as to insanity. Tho only caso in which 
they all concur is that of loss of caste, which as it- cannot now affect 
a son’s right of inheritance would probably be hold not to make 
adoption possible during his life. Sec Steele, L. O- p. 225, 381. 

( d ) Above, p. 585. 

(e) Steele, L. C. 182. 

(/) Ono of but two sons ought not to bo given according to tho 
Dafct. Mira, and Datt. Ckandvika. See below, p. 911. 

iff) See 2 Sir. H. L. 88, 107. There arc some legendary stories of 
such a gift, but these are of no authority as law- 
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o. By most the gift is thought invalid* (a) and 
this has been held by the High Courts of Bombay (h) and 


(a) Vasishtba XV. 3Mit. Chap. I, Sec. XIr para. 11; Datt. Him, 
Sec. IV. 7, 8- Steele, L. C. 384; Coleb. Dig. Bk. V. T. 273, Comm.; 
Viram. Transl. p. 115; 2 Str. H. L. 88. 

Jagannatha, followed by Strange and Macnaghten, brings the 
principle of factum valet to bear on the prohibition to adopt an 
only (or an eldest) son. Sec Coleb. Dig. Bk. V. T. 273, Comm. The 
adoption lie says is valid, however improper. The Mitakshara does 
not recognize this distinction. It ranks the unfit with the void 
gift {see 2 Str. H. L. 423), and it pronounces against the adoption 
without reserve. Mit. Chap. I. Sec. XI. paras. 11,12. Jagann&tha 
himself points out that according to the Maithila law the gift of 
an only son is illegal, oven though he consent to the donation. Coleb. 
Dig. Bk. Y. T. 275, Comm.; i Str. H. L. 87; 1 Macn. H. L. 67. 

A prohibition or injunction resting on the essential qualities or 
mutual relations of its objects is distinguished as indispensable from 
one going only to an incident or matter of degree, or to the coremony, 
a defect in which does not generally vitiate the purposed transaction 
if the precept has been complied with as far as was reasonably prac¬ 
ticable. Coleb. Dig. Bk. V. T. 273 Comm, in med. Seo an instance of 
this quoted from tho Dharmdvaita-Nirnaya in Rao Saheb Mandlik’s 
Vyav, Maydklut, p. 55. The principle is not questioned, but the ground 
for its application is denied in tho case ofasildra adopting a daughter’s 
or a sister’s son. So in tho case of marriage, see above, p. 888, 895. 
At Poona one caste only allowed that a ceremonial defect would jus¬ 
tify the annulling of an adoption, while nearly all answered that one 
contrary to the Sasfcra or to casto custom could be set aside. Some 
specify the adoption of one older than tho adopter, some a sister’s 
son, a cripple, idiot, or one taken without the requisite consent. See 
Steele, L. 0.184,388. Tho ceremonies requisite for a change of gotra 
are insisted on by some as essential, ib. 46,389, and several replies to 
this effect will be found below. Without these it would seem the 
adoption is incomplete. Once complete it is indefeasible, lb. 184; 2 
Str. H. L. 126, 142. 

(5) S ornaHckhara Raja v. Subhadramaji , I. L. R. 6 Born. 624, 
overruling Bayabai v. Bala VenkatesJi , 7 Bom. H. C, R. App. 1. In 
Dada v. Appa, Bom. H. 0. P. J. 1882, p. 294, it is intimated that tho 
adoption of an only son is void except where validated by a special 
custom. Sixty castes, in answer to questions on the subject, said 
that an only son could not be given in adoption. Ten answered that 
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_'oubta (a). In every case the parting with a son, like 

the acceptance of a son, is too serious a stop to be taken 
without the assent of the father (b) who so depends ou 
him for all his future. Allowance is made too for maternal 
love, and thus it is said that both parents ought to concur in 
giving away a son. (c) Should no parents survive, a Sasti i said 
an adoption could not be mado because they alone could 
make the ceremonial gift, (d) A rule almost as strict has 
been laid down by the High Court of Bombay, (e) but the 
customary law has in some few instances been construed as 
allowing the head of the family to give away a junior in 
adoption. (/) 

At Madras (<j) and Allahabad (h) it has been held that 
the gift of an oxdy son is valid, the prohibition being only 


lie could, with the concurrence of both parties. Several mado an 
exception in favour of tho adoption of a nephew by his uncle ; Steele 
L. C. 183. Tho last stands on a special footing, see above, p. 897, below 
p. 914; 2 Str H. L. 107. At Madras and Allahabad tho adoption of 
an only son has boon allowed. 

(а) Ben. L. R. 223, A. C. J.; I. L. It. 3 Cal. 443. 

(б) Coleb. Dig Bk. V- T. 273, 274, 275, Comm.; Vlram. Ti-ausl. p. 
115; Vyav. May. Chap. I V. Sec. V. paras. 16,17; Mit. Chap. I. Sec. 
XI. para. 9 ; Datt. Mim. Sec. IV. paras. 10 ss. Balambhatta allows 
the gift by a mother in distress or after her husband’s death, without 
special authorization. See note-to Mit. loc. cit. Bangnbai v. Bhagir- 
tliibqd, I. L. E. 2 Bom. 377, citing Narayan v. Nana, 7 Bom. II. 
C. R- 153 A . C. J., Jb, App. Baehetidppa v. SUvlingdppa, 10 Born. 
H. C. E,. 268, 271. 

(cl Vyav. May. Chap. IV, Soc. V. para. 16 ; Steele, L. C. 45. The 
mother’s assent is not indispensable, Mit. Chap. I. Sec. XI. para. 9. 

(oi) MS. 1755. 

(c) Bnehetiappa v. Shivlingappa , 10 Bom.H. C. R. 2(!8; Lakshmappa 
y. R&mava, 12 Bom. H. C. E. at p. 376, and the cases therein cited. 

(/) MS. 1645. Comp. Panj. Cust. Law, Vol. 11 ■ p. 155. 

(p - ) Chhma Gaundan v. Kumara Gaundan, I Mad. H. G. B. 54; Sin- 
gamma v, Vinjamu-ri Venkatmluirlu, 4 ih. 165. 

(7f) llanmian Tvwari v. Chiraij I L. It. 2 All. 164; Turner, J., 
dissenting. 
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mrpctorv, or ori the principle oi factum valet, and such was Sir 
Strange's opinion, (a) The Pandits who have maintained 
the validity of such a transaction have not denied that it 
was directly opposed to their scriptures, but they have relied 
on there being “ no express provision for setting aside an 
adoption made with due ceremonies," (6) Ellis too, on whom 
Sir T. Strange relied, seems to have thought “ that if the act 
be duly completed it cannot be reversed.” (c) The doctrine 
of factum valet has been discussed by H. H. Wilson in a 
passage already quoted. (d) Sutherland, the greatest European 
authority, declares the simple adoption of an only son impos¬ 
sible. (e) As he points out the Datt. Him. and Datt, Chand. 
disapprove the gift even of one of two sons. (/) Cole- 
brook© also says (g) that with an exception to be presently 
noticed cc a valid adoption of an only son cannot otherwise 
be made." Ellis thinks the exigency which warrants such 
an adoption must be distress of the giver, but he thinks 
the ceremony once performed is effectual, as in the case of 
marriage. 




In Lalcshnafipa v. Ramava (A) Sir M. Westropp goes 
into the subject elaborately, and shows that “ where there is 
an absence of authority to give there cannot be any gift," 
The attempted transaction is in such a case not quod fieri non 
debuit but quod fieri nonpotuit, and is simply void. ( i) Refer¬ 
ring to the explicit Smriti texts, the commentaries and seve- 


(a) 1 Star. H. L. 87. 

(b) MS. 1695. ArunuchaUam Pilfai v. Ayyasvctmi Pillui , 1 Mad. Sel. 
Dec. 156, quoted 1 Mad. H. C. 11. 56. 

(o) 2 Str. H. L, 108. 

(d) Above, p. 809. 

(e.) Synopsis II.; 1 Str. EL L. 87 note (2). 

(/) Datt. Mira. Sec. IY. 1, 8; .Datt. Chand. Sec. I. 30. 

(g) 2 Str. H. L. 107. Ho cites Mit. Chap. I. Sec. XL para. 11. 

( h) 12 Bom H. C. R. at pp. 391 ss. 

(i) lb. p. 393. 
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rapest tho Vyavasthus or official opinions used in the presen 
work, his Lordship found ‘'that the current of authorities 
was strongly against the validity of the adoption of an only 
son in this Presidency” (Bombay), (a) In another case decided 
by the same learned judge and a full bench it was ruled that 
tho adoption of an only son was invalid amongst the Lin- 
gayat caste, (b) and this has recently been carried to the 
point that a special custom is necessary to validate such an 
adoption, (c) 

In Bengal the factum valet doctrine as applied to a prohi¬ 
bited adoptionhad been previously rejected in several cases, ( d) 
as in effect it had in Bombay, where it was used in an 
endeavour to set up an adoption by a wife without express 
authority from her husband, (e) though in some other in¬ 
stances it had been admitted. ( f ) 

Notwithstanding the contrary views therefore-to which 
reference has been made, it seems probable that in Bombay 
as in Bengal the only son must be deemed generally in¬ 
capable of adoption. The Vyav. Mayuldta (</) and tho 
Mifcakshara (h) are both express on the point. The Datt. 
Mimamsa and other authorities agree with them, {£) and the 
Sastris expounding the local law have invariably pronounced 
against the adoption except in a few cases in which they 


(a) lb. p. 391. 

(h) Ramohandra v. Vithoba, Appl. No. 1 of 1S79 under Act XXVII. 
of 1860. 

(c) Soe Dada v. Appa, above, p. 909. 

(d) See Baja Vpendra Lai Roy v. Shrimati Rani, 1 B. L. R. 221, 
and tho oases referred to, 12 Bom. H. C. R. at; p- 389. 

(e) Naraycn Babaji v. Nana Manohar, 7 Bom. H. C. R. 153 A. C. J. 
(/) See the references in Lakshnappa’s case, supra, p. 911. 

(#) Chap. IV. Sec. V. para. 36. 

O) Chap. I. Sec. XT. para. 11, and Balambhafcta’s commentary in 
Colebrooke’s note. 

(i) Datt. Mim. Sec. IV. paras. 1,3,7; Vivada Chmt&mani, Transl. 
p. 74 ; Colebrooke in 2 Str. H. L. 88. 





HINDU 
by^ the 

of factum valet. {a) 

In tho ease of Eaebulrao v. GovindraoMankur, (h) referred 
to by Sir M. YVestropp in the judgment lately quoted, the 
question was submitted bo the S&stris of whether the gift in 
adoption of both of two sons could be valid. The impossi¬ 
bility of undoing an adoption once completed is insisted on 
in the answers, but the gift really in question was that of the 
.sole remaining (and the oldest) sou to tho widow of the 
donor's brother. In such a case the passages which declare 
that by the existence of a son of one of several brothers, all 
are made fathers, have been variously applied by Hindu law¬ 
yers to support the approval and the disapproval of an adop¬ 
tion, Manda Panelifca in the Datt. Mimamsa (c) devotes an 
elaborate argum ent to proving that where there is a son of a 
full brother available for adoption, ho and no other- ought to 
be taken. (d) Even the son of a half-brother ought not to be 
chosen if the nearer relative can be had. And the injunction 
he contends lias such fore© that even tho only son of a brother 
maybe and ought to be adopted, (e) Without adoption he is 
not a son in the required sense to his uncle, and is indeed 
provided for as heir' .after his uncle's widow, his daughter 
and her son, while by adoption he does not lose his faculty 
of ministering spiritually to his real father and tho an¬ 
cestors who are equally ancestors of his adoptive father. * (*) 

(a) gteole, L. C. p. 384, shows that the castes, with a few except 
fcions, admit the restriction. 

(b) 2 Borr. R. 8fc 

(e) Sec. II. 

id) So Steele, L. C. 182. 

(*) The possibility of adopting the only son even of a brother is 
doubted by tho Judicial Committee in SrimaH Uma lhyi v. Gokool- 
amid J)as Mahcepvira , L. R. 5 I. A. 40, 53. The customary law of 
Bombay favours this particular kind of adoption though generally 
opposed to the adoption ol an only sou i see Steele, L> C. 183. 
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obvious tlifbt in such a cas© tho manes of progenitor! 
will not bo left destitute by the transfer of the boy to another 
family, while if filial relation to one of a group of brothers 
involves a similar relation to all, tho real father must still 
benefit, though in a less degree, through the sacrifices of 
the son adopted by his uncle. The boy becomes m fact a 
dvyamushyayana (a) who will perform his real father’s 
Obsequies and take his estate if that father should not 
have any other son. The Mitakshara and the Vyavahara 
Mayfrklia do not discuss this particular case, but as they 
recognizo the dvyamushyayana and the theories connected 
■with his double relations, it seems that the adoption of 
an only son of a brother should, as an exception, be deemed 
permissible, (b) 


As an only son cannot bo given away in adoption, so on a 
strict conformity to principle ought the eldest sou, if-liviug, 
to be retained in his family of birth for the celebration of its 
sacra and the discharge of the father’s obligation to his 
ancestors. This son alone, Ivlanu says, ( c) is begotten from a 
sense of duty,and on this ho grounds a rule of primogeniture 
which is soon after qualified, (cl) and which, as wo have seen, 
has not, except in special cases, been retained in the law of 
inheritance, (e) The gift or acceptance of an only son, 
however, is expressly forbidden by the Smritis, (/) and 


(a) Datt. Mim. Sec. II. 36; above, pp. 897, 898. 

(b) This was Colebrooke’s view, see 2 Str. H. L. 107, whore ho cites 
Mit. Chap. I. Sec. X. para. 1, and Sec. XI. para. 32. So too Suther¬ 
land, Synopsis, Head II. 


(c) IX. 107 ; sec D&yabh&go, Chap. I. para. 36; 2 Str. H. L. 106. 


(d) IX. 111. 

(«) See above, pp. 69,736; D&yabh&ga, Chap. I. para. 37. It is pro¬ 
nounced a sin for a younger brother to precede tho elder in o Bering a 
Srantu sacrifice or in marrying, Baudh. Pr. IV. Adh. 6. para. 7. 

(/) Vasishtha XV 3, 4; Baudh. Parisishta, Pr. VII. Adh. 
5, paras. 4, 5. 
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prohibition is recognized by the modern authors. («) 
In the case of an eldest son, though the importance of 
him to his family of birth is so strongly insisted in the 
earlier authorities, yet more recent writers have in some 
instances pronounced the gift effectual, though censura¬ 
ble. (//) After such a gift there is still a son loft to perform 
the father’s obsequies, and no one supposes that if an eldest 
son dies a second son is not perfectly competent to take his 
place. Why not then when the eldest is removed from the 
family by gift ?’ This may not.be a satisfactory answer to an 
unqualified prohibition exacting obedience apart from the 
reasons that may bo assigned for it, but it may have in¬ 
fluenced the Sastris in forming the opinion now and then 
expressed, (c) that the gift of an eldest son out of several is 
not invalid. The giving, it is said, in such instances is pro¬ 
hibited, but not the taking, (d) In Bombay it has recently 
been decided that such a transaction is legally valid. (/:) 
Thus the case of the eldest son (/) is distinguished from that 
of the only son, the gift , of whom has been pronounced 
void, {()) though possibly in part for reasons going beyond 
those set forth in the foregoing pages. 


(a) Datt. Mtm. Sec- II. 38'; Soc. IV. 1; Vyav. May. Chap. IV. 
Sec. V. para. 36. 

(£) Vyav. May. Chap. IV. Sec. V. paras. *, 5; 2 Str. H. I,. 105. It 
is not opposed to Hiudft notions that a man should benefit spiritually 
by moving another to an act which in him is sinful. See ex. gr. 
Baudh. Pr. IV. Adh. 8, para. 10 and note; Hit. Chap. I. Sec. XI. 
para. 10;.Vyav. May. Chap. IV. Sec. V. paras. 13,14. 

(c) MS. 1612, 1621. So Janokco Detect v. G'opaul Acharjca, I. It. 
It. 2 Calc. 365. Sec 2 Str. II. L r 105. 

(<Z) MSS. 1682,. 1684. 

(e) KasMbai v. Tali'a*, Bom. IT. C. P. 1883, p. 40; S. 0. I. 17. 
K. 7 Bo. 225. So Abaji Dinkar v. Gangadhav Vasudev, 3 Morris, 420. 

(/) Somashetclmra v. Subhadrdmaji, I. L. R 6 Bom. 524. 

' (g) Da-da v. Appa, Bom. H. C. P S. 1882, p. 204, referring to 
Appeal No. 1 of 1879, under Act XXVII. of I860; Vilhoba v. 

Rcmchandm. 
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in the absence of a sou by birth an adopted son takes 
Iiis place in relation to* the adoptive father, (a) the same prin¬ 
ciple which prevents tho adoption of a son while a begotten 
son exists, (h) equally forbids the adoption of a second while 
a first adopted son is living, [e) In the rmportant case of 
Rangamma y. Afchamma (d) the Sastris of the Provincial 
Courts of Madras pronounced in favour of multiple adoptions. 
They relied on a passage quoted by Jagannatka to the effect 
that many sons are to be desired, as the father will get the 
benefit of the religious acts performed by any one of them, 
and maintained that several adoptions were as laudable 
as the procreation of several sons. They are supported 
no doubt by some of the treatises on adaption which take 
the passage in this sense, (e) but Jagannahka- appears to 
limit its meaning to tho allowance of taking in adop¬ 
tion sons of the various- descriptions, that is by the seve¬ 
ral inodes of substitution or such as would spring from 


(«) Steele, L. C. 47. ; 2 Sbr. H. L- 2 IB. 

Under the Roman law the adoptive father COfoM give his adopted 
son in adoption to another. (Gains, L 105.) This was by the earlier 
law. Justinian deprived an adoption of any one but a descendant of 
most of its legal affects, especially subjection* to tho pabria potestas, 
so that an adopted son ccrnld not bo given away again, nor was it 
worth while to give him away seeing that the adoptive father was 
under no particular obligation to him. In the case of sons taken by 
<c ar rogation 5 ^ many safeguards were enacted to provent fheit being 
defrauded by the adoptive fathers. {See Maynss, &p. tit §328 ad fin.) 
The latter was obliged to leavo to his adopted son at least one-fourth 
of his estate. 

(k) Jwj Clmndra Race v. Bhyrub Chundra Raec, M. S, D. A. E. 
for 1849, p. 461. 

(c) Nursing v. Khooslml, 1 Borr. 88 ; Lafohmappa v- Barnard, 12 
Bom. H. C. It. 364; H. H. Wilson, Works, vol. V. p. *>7- 

The Athenian laws had such care for tho adopted son that they 
did not allow an unmanned man who had adopted to marry without a 
special permission from the judges. {See Petit, Leges Atticro, p. 141). 

(d) i M. I. A. 1. See the discussion, 2 Str. H. L. 194. 

(<?} It is taken from the Karma Parana, and being quoted by 
Hemadri i» from him copied by Kamalakara in the Nirnayasindhu. 
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wj^s of tho different castes, (a) This cannot be regarded 
as more than a speculative licence, seeing that a marriage 
out of a man's own caste, or a substitution otherwise than 
by adoption, is no longer permitted, ( b) but Sir T. Strange 
sets forth a double adoption as valid, (c) The doctrine 
however is entirely opposed to the Dafctalca Mimams&, which 
allows only the soniess man to adopt, (d) In Bengal the 
passage as to several sons had already been limited to sons 
by birth, (e) though a second adoption was under peculiar 
circumstances, and perhaps wrongly, upheld. Sutherland 
pronounced strongly against the attempted extension of it, (/) 
and a similar opinion was expressed by Sir W. Macnagh- 
ten. G 9) 

The Judicial Committee on a consideration of the autho¬ 
rities determined, in tho case just referred to, that a second 
adoption during the subsistence of the first was not to bo 
allowed, (h ) This decision, which has recently been reaffirm¬ 
ed, (i) agrees with the customary law of Bombay ; (j) and 
the existence of a son's son equally with that of a son makes 
adoption* impossible, (1c) as in tho absence of a son his son 

(a) Coleb. Big, Bk. V. T. 308, Comm. 

(b) See however 4 M. I. A. at pp. 95, 96. 

(c) 1 Str. H. L. 78. 

(d) Datt. Mim. Sec. 1, paras. 3, 6. So also Datt. Chand. Sec, 1, 
para. 3. 

Gowgq Pvosad Rq&& v. Joymala, 2 C. S. .0. A. R. 136, in 4 ,M. I. 
A. at p. 67. 

(/) 2 Str. H. L. 85. 

( > p & p B p[. L. Yol. I. p. 80. A simultaneous adoption of two 

sons is not effectual as to either, Gyanendro Chrnder Lahiri v. Kallct 

Pahar JJaji , I. L. It. 9 Cal. 50, referring to Sidessurry Dossee v. Voorga 
Churn Sett, 2 In. Jur. N. S. 22; m U. 24. 

(h) Rangama v. Atchama , 4 M. I. A. at p. 102. 

(i) Gopoe Lai v. Musst Sree Clmulraolee Buhoojee, L. R. S. I. 
A.131. 

(j) Steele, L. C. 42, 45, 183, 3S7. 

(7c) Sfceole, L. C. 42. 
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^presents him both in rights and in religious duties towards 
tho family, (a) 

The purpose of Adoption being such as we have seen, it 
would seem that consistency with tho theory of the in¬ 
stitution should have prevented an unmarried man from 
adopting a son. (l>) Such a man can but seldom be able to 
say that he cannot have a begotten son, (c) and at any rate 
ho is bound to marry, (d) The Dattaka Mimamsa and 
Chandrika do not contemplate adoption by a bachelor, nor in 
the rule laid down in the Vyavalnira MaytYkha (e) is there 
the express provision in favour of a bachelor’s capacity that 
might have been expected, had there been an intention to 
recognize his right to adopt. JaganmHha however (/) says 
there is no law forbidding adoption by an unmarried man, 
and Sutherland (g) thinks such an adoption ought to bo 
admitted. The Siistris have in one or two instances said that 
a bachelor can adopt, ( h) and the Sadr Court of Bombay 
upheld a similar rule as a local usage. (£) In Madras tho 
question of a widow’s capacity to adopt without trying the 
effect of a remarriage has twice been resolved in tho affirm- 


(a) In Virbuddra v. Baee Ranee, 2 Morr. 1, the question arose of 
whether an adopted son could renounce his adoption and return to 
his family of birth. The Siistri, relying on Manu IX. 142, said he 
could not, but that he could resign his rights in the family of adop¬ 
tion on which tho adoptive mother became free, with tho consent: 
of the near relatives, to adopt another son in his place. 

(b) See Steele, L. C. 43. 

(o) See Steele, L. C. 182. 

(d) 16. 25 j above, p. 873. 

(e) Chap. IY. See. Y. para. 36. 

(/) Coleb. Big. Bk. Y. T. 273, Comm. 

{g) Note iv. 

(h) MS. 1670. 

(*) Ounnappa v, Sanlcappa Deshpande, Sel. Bep. 202 (2nd Ed. 229). 
See Steele, L. 0. 182, which states a contrary rule for the Southern 
Maratha Country. 
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e.. (a) In the latter of the two cases an opinion was 
expressed in favour of the validity of adoption by a bachelor, 
but this was extra-judicial, and rested entirely oil the autho¬ 
rities already discussed. Celibacy is very rare amongst 
Hindis sufficiently I'ich to bear the expense of maintaining 
an adopted son, so that the validity of the adoption in 
question is not likely to occur often. Should it arise, the 
Courts will have to consider whether Jagarmatha's principle 
is the correct one, or whether adoption being allowed only 
as a privilege to supply a defect, the indulgence ought to be 
extended beyond the terms of the law permitting it. 

It seems probable that adoption in the full sense has been 
but recently introduced amongst most of the lower castes (b) 
—recently, that is in comparison with its establishment 
amongst the twice-born, (c) It is the Brahmana, not the 
man of inferior race, who is bom with the triple debt to tho 
gods, the manos, and the rishis. (cl) The Vedie study due to 
the last is for-bidden to tho Sildra. (e) The religions core- 
monies, the celebration of winch is the first duty of a Brah¬ 
man's son, do not exist for the Sftdras, and V&chaspati 
contended that a Sudra could not affiliate because ho could 
not offer the requisite sacrifice and prayers. The Datt. 
TVTh n refutes this by reference to a text of Saunaka, (/) 
which distinctly recognir.Cs the adoption of a Sudra by a Sudra 
with liberty to take a daughter's or a sister's son—a liberty 


(a) Nagappa, v. Siibba, Sdstri, 2 Mad. H. C. It- 367 ; N. 
Chandraehekarudu v. N. Brahmanna, 4 Mad. H. C. R. 270. 

(i) As to the gradual extension of tho Aryan influence, see Whit¬ 
ney’s Or. and Ling. Studies, 2nd Series, p. 7. 

(c) Vasish. II. pp. 1-4. 

(d) Vasish. XI. 48 ; Phil, of the Upanishads, Chap. IV. 

(o) Vasish. XV. 11;XVIII. 12-14; Baudh.Pr. I. Adh. 11, para. 16; 
Adh. 10, para. 6; Mauull. 115,116,173; IV. 81; Apast. Pr. I. Kbaud. 
1, para. 5. 

(/) Datt. Mini Sec. I. 26; Sec. II. 74. 
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the Vyav. May. makes a duty when such a son is 
available, (a) The authority (Par&sara) relied on by Mlkan- 
tba says that the requisite sacrifice may be offered by a 
Brahmana on behalf of the Sudra, and is effectual for the 
latter, though a sin in the former. Adoptions by women are 
made effectual by similar vicarious celebration of the 
ceremonies. (5) 

In a passage at 2 Str. H. L. p. 89 Ellis refers to a Dattaka 
Miuramsa of the Madhaviya in which it is said there is no 
adoption for a Sudra. (c) The ceremonial adoption cannot, 
lie shows, bo properly performed by Sudras (cl) who are 
incapable of celebrating the fire sacrifice (Datta homam) 
with the requisite Vedic texts. ( e) But the Sfidra having 
no gotra the transfer of a boy of that caste from one to 
another gotra cannot take place, and this transfer it is the 
purpose of the Datta homam to effect. He concludes not 
that an adoption is impossible, but that the ceremonies 
necessary in the case of one of the twice-born may be dis¬ 
pensed with and replaced by public acknowledgment. 

The Maitliila doctrine seems to disallow adoption by a 
Sfidra on the ground of his incapacity to offer the Homa 
sacrifice and recite the sacred formulas. (/) The Datt. 
Mitn. (g) refutes this by reference to the text of Saunaka ; 
and Ellis, loc. cit , says that a public avowal amongst 
Sudras takes the place of tlie ceremonial prescribed 
for the other castes. Thus amongst Sudras a formal gift 
and acceptance are sufficient, and may be established by 

(a) Vyav. May. Chap. IV. Sec. V. para. II, 

(b) Vyav. May. Chap. IV- Sec. V. paras. 12—15; Steele, L, C. 46. 

(c) Corap. Gaufc. Chap. IV. 25—27. 

(d) See the extracts from tlie Sftdra Kamalakara and from Vyasa 
at p. 433 of Rao Saheb V. N. Maudlik’s Vyav. May. 

(e) See 2 Str. M. L. 218. 

(/) 3 Str. H. L. 131. See also the Vyav. May. Chap. IV. Sec. V, 
paras. 12, 1.3. 

(g) Sec. I. 26; See. II. 74. 
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irence. The Dafcfc. Mim. Sec. I., 27, says that ,the ex¬ 
press ascription, of the power of adoption to Sudras and to 
women who cannot pronounce the formulas necessarily 
implies that these may in their case be dispensed with, con¬ 
trary to the Vivada Chinta.mani, (a) and a Sasfcri said that 
n (xosavi of the Sfldra class could adopt but should omit the 
Vedic formulas.(?j) 

In Bengal it was at one time held (c) that even amongst 
the Sftdras the ceremonies of adoption could not be 'dis¬ 
pensed with. The services of a Brahman it was said were to 
be obtained to do what the Sudras themselves could not do 
towards the completion of the sacrifices, (d) But on a further 
consideration of the matter a Full Bench determined (e) that 
no ceremonies were essential except the giving and taking 
of the child* It is certain that S ft dim cannot recite the 
prescribed mantras ; (/) the question really was whether 
their incapacity in this and other respects did not exclude 
them altogether from the institution, (g) This has been 
resolved in favour of their competence. ( h) The purposes of 
adoption have been widened so as to embrace objects in which 
the Sftdrais interested equally with the Brahman, and besides 
the kriya and the sraddhas the Samskara Kaustubha insists 
on the necessity of preserving the renown of a deceased by 


(/?) Trausl. p. 88. 

(6) MS- 1078. 

(c) Bhynhbnatk Tye v. Mofaish Chunder Bhacloorcc, 13 0. W. li. 168. 

(d) So 2 Sfcr. H. L. 130. 

(c) Beharee hall MulUch v. hulur Mohince Chowdhraiu, 21 C» AY, 
£h 285. 

(/) Steele, L. 0 . 46. 

(g) Yyav. May. Chap. IV. See. 1. para. 14 

(h) Ellis at 2 Sir. H. L. 149, points oat that the twice-born" 
really means in the present age the Brahmans, and the Sastris in 
some of their replies say that the Kshatriyas and Vaisyas have dis¬ 
appeared as distinct castes. The application of the law of adoption 
thus restricted would be of comparatively very small extent. 
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__ 7 by feasts to Br&hmans, and by pilgrimages, (a) A sou 

too must assist his father in old age. ( b ) Those duties a Sfi- 
dra/s adopted son can perfectly well perform, and it is easy 
to understand how, as they are conspicuous, they should 
with many come to appear the most important. The desire 
to imitate the higher castes (c) has been gratified, and the 
impossibility of satisfying the ceremonial conditions has led 
to their sometimes being dispensed with (d) or regarded as 
not essential, ( e ) not only in the case of Sfkdras bat of the 
higher castes. (/) Where there has been a formal giving 
and acceptance the adoption is, for all classes in Bombay* 
as in Madras probably, to be regarded as complete. ( g ) 

The custom in some castes, as Jains and Talabda Koiis> 
of adoption without regard to the spiritual benefits to bo 
obtained through the adopted son, forms a point of transit 


(a) Steele, L. C. 42. 

(b) Lb. 181. 

(c) See above, p. 42G. 

(d) Maim regarded the 6raddhas ajyparently as not competent to 
Sftdras, ManuIV. 223; but this need not prevent a laukika adop w 
tion, ix. one for niuudano purposes, unless the latter are to be deemed 
purely incidental. The customary law approves and inquires the 
celebration of the siaddlias by nearly all castes* as may be seen by 
reference to Steele’s L. C. 27, 42, 181* 380. 

(e) See Ellis in 2 Str. ft. L. 131. 

(/) See Ooleb. Dig. Bk. V. T. 273 Comm. The Pstn's usually in- 
aist on the regular ceremonies as indispensable,, but they do not define 
which are essential. See Steele, L. C. 184, and the Section below on 
tho MiiTi!.oi> or Abofuion. The castes annul irregular adoptions* 
Steele, L. C. 388. The Hindfi authorities generally regard a boy 
defectively adopted as a d&s or slave of the highest class ; see below, 
“ Consequences of Adoption.’ r 

(o) Steele, L,C. 184. See V. Singamma v. VinjamUri Venkata charlu, 
4 Mad. H. C. R. 165. In Kenchava v. Ningappa , S. A. 645 of 1866* 
10 Bom. H. C. R. 265, the parties were not Brahmans bub 
apparently Lingayats. Jagarm&tha in Coleb. Dig. Bk. V. T. 273,. 
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to a custom in other castes by' which adoption is not 


Comm., dwells at great length, if not with invincible logic, on the 
oblation to fire as being not essential. In Crastn&rw v. Ragfainatli, 
Ferry 0. C. 150, the safe opinion is expressed that where the 
-essentia! ceremonies have been performed the omission of unessential 
ones does not invalidate an adoption. Colebrooke more definitely 
pronounces the sacrifice not essential, 2 Str. H. L. 126, 131. 

In Sree Narain Mitter v. Sreemuthy Kishen Soondory Bassee, L. R, 
to. I. A. 15JT, the Judicial Committee say; “The most important 
issue in the cause was whether there was a formal gift of the 

°hild.whether there was an actual delivery of the 

child in addition to the execution of the deeds.” That was a Bengal 
case, but the parties were &fidras ; the decision is conclusive of the 
sufficiency of actual giving and receiving to constitute adoption in 
that caste in every province. Corporeal gift and acceptance are 
again pronounced necessary and sufficient in Makashoya Shosmath 
Ohose v. Srimati Soondari Bast, L. R. 7 I. A. 250. In Bhagvandas 
v. Rdf mod, 10 Bom. H. C. B. 241, Sir M. Westropp, C. J., after 
pronouncing Jains subject generally to the Hindu law of inherit* 
anee, discusses an alleged adoption by gift to a man and his wife 
deceased. This his Lordship held to be impossible, but from what is 
said in the course of the judgment (see p. 265), it may be gathered 
that a gift accepted by the adoptive parents would have been thought 
enough. 

Lahhman v. Main, Bom. H. C. P. J. 1875, p. 186, was apparently 
a case between Marathas, and there it was decided that there must 
be strict proof of the gift as well as of the acceptance. 

These- last two cases, though they point to the general suffi¬ 
ciency of a gift accepted, in so far as they do not dwell on any 
distinction of caste, yet do not precisely establish the validity of an 
adoption amongst Brahmanas without the prescribed religious cere¬ 
monies. The S&stris generally insist on these as indispensable, but 
in one case at least, that of Jaganvathciv. Radhabai, S. A. 165 of 1866, 
it seems to have been held by the High Court of Bombay that no 
particular religious ceremony is absolutely necessary even in the 
case of Br&hmans. It will, be seen that there is hardly authority 
for laying down a proposition as to this caste with perfect confidence. 
The ceremonies are by all Brahmans thought important, and in 
practice the omission of them would throw such suspicion on an 
alleged adoption as to impair very seriously the proof of an alleged 
giving and taking with the requisite expression of intent. 
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cognized at all, or only under certain circumstances, (a) 
and witli incidents different from those of ordinary adoption. 
The mere u celebrity of the natDe ,; (h) of the adoptive fathei 
hardly affords a sufficient basis in the absence of the inti¬ 
mate spiritual connection for so important a part of the 
family law as adoption, and the lower castes have in many 
instances proceeded but a short way in their imitation oi the 
Br&hmanieal institution. It seems probable indeed that such 
adoption as they recognize is of independent natural growth, 
and giving effect merely to an instinctive craving stands on 
a principle quite apart from the adoption commanded by 
religion and primarily serving religious purposes. In the 
continued associations of the lower orders with the Brahmans 
their ideas on this as on other subjects have been, coloured, 
sometimes quite changed, but in other cases they remain 
m substance what they have been from the first. Regard¬ 
ing such classes as dissenters from orthodox Hinduism tho 
recognition of their own customs as, binding on themselves 
is still consistent with the Hindft law. (c) 

It will have been noticed that in several cases in tho 
earlier parts of this work rights were set up by men claim- 

(a) In one case a thakur (a Rajput Raja) seeking to exclude from 
succession his half-brother (elder) and his brother (younger) 
devised his estate (called a raj) to his daughter-in-law. The S&stri 
pronounced this valid, and he said that the daughter-in-law could 
not adopt while the brothers of her deceased husband survived; MS. 
281. This must have been an instance in which a son of an elder 
wife had taken precedence of an elder son by a junior wife, a modi¬ 
fication accepted in some families of the rule favouring mere seniority 
of birth, see above, pp. 69, VS ; Steele, L. C. 40, 60, 68, 178, 229. It 
is plain that the male kinsmen were opposed to the adoption, and 
that being so the case must probably be reduced to one in which a 
widow could not adopt for want of the requisite assent of the kins¬ 
men, see Coleb. in 2 Sfcr. H. L. 92; Mit. Chap. I. Sec. 'XI, para. 9, 
note. It does not appear that in the class in question the mere 
existence of male heirs makes adoption legally impossible. 

(h) Datb. M£m. Sec. I. 9. 

(c) Above, p. 597. 
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■mg' as palaka-putras* or foster sons of one deceased. A 
similar instance occurs in Bkagvan v. Kdla Shankar, (a) and 
it seems likely that the case at 2 Str. H. L. 113 was one of 
the same kind, (b) These instances point to a custom 
pretty widely prevalent amongst the lower castes by which 
a sonless householder assumed the guardianship of a boy, 
and either forthwith or afterwards declared him his heir, 
whereby without further ceremony he was vested with the 
rights of a son subject to partial defeasance only on the 
birth of a begotten son. (c) 

The replies of many castes in Gujarath to Borradaile's 
inquiries show that the foster son was as well recognized 
amongst them as the son by regular adoption. In many 


(a) I. L. R. 1 Bora. 611. 

(b) See also Sp. App. No. 74 of 1851, M. S. D. A. I), for 1852, p. 
62, referred to in V • Singamma v. Vinjamuri, 4 Mad. H. C. K. 165. 


(c) Steele, L. 0. 184. ' The Palaka-Kanya amongst the dancers 
was an imitation which implied the pretty wide prevalence of the 
institution copied. See Steele, L. C. 186. In one case the S&strisaid 
a foster son of a temple dancer was her heir to an allowance from the 
temple estate. A foster-son, lie said, may be heir by custom^ 
MS. 1707, though according to the case above, ^Q. 4, p. 356, he can 
ordinarily take even by gift from the foster-father only so much as 
may be becoming and usual where there is a real. son. 

The adoption of a person sui juris under the earlier Roman law 
was a very solemn proceeding, to which effect could be given only 
by a decree of the people in the Centuria Curiata. {See Postc’s 
Gaius, I. 107, Coram.) It was preceded by an inquiry and decla¬ 
ration of the Pontiffs that there was no religious objection, and 
being formally voted by the assembly after formal public questioning 
of the parties, was hence called “ Arrogatio.” {See Gaius I. 99.) It 
was accompanied by a formal renunciation of the sacra of the family 
of birth. These formalities were gradually disused, and at length 
adoption and arrogation were allowed by will as a mere means of 
constituting an heir who would preserve the testator’s name. The 
adopted son retained his place in his family of birth while he 
acquired in that of his adoption merely a right of intestate succes- 
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,ses adoption was not at all practised, (a) in some no foster 
son was taken., Especially where the remarriage of a wido w 
was allowed it was said that no adoption or fostering by her 
was possible. “ Yet,” it was answered. “ if the Sastras 
allow adoption wo cannot presume to set them at nought.”(6) 
This indicates how adoption of the Br&hmanical type has 
gradually superseded the looser tie of mere fosterage, (c) 
The latter had the advantage that the foster son did nob 
loso his right of inheritance in his family of birth, and that 


mon to Ms adoptive father (Maynz, Dr,, Rom. §328.) His position 
was thus very like that of the palakputra amongst many Indian 
castes. 

(a) Thus adoption is not recognized amongst the Enrol >hfirs at 
Surat (Borr. MSS. G. Koombhftr 10). In some castes, as the Bhatele, 
the Sastri said adoption is not allowed while there is a male kinsman 
surviving, MS. 405. The non-recognition of adoption was found to 
prevail amongst some of the Dekhan castes also, see Steele, L. C. 
181, 38JL This might be regarded as a survival of the objection to 
giving or taking a son recorded by Apast. Pr. II. Ivhand. 13, para. 
11; but the classes who reject adoption arc probably for'the most 
part non-Aryan in origin. 

(b) Hnjjam Kahnoomiya, Bk. F. p. 130. In the case of fifty-six 
castes at Poona it was said that ancient usage established by evidence 
and a vote of the caste constituted the law. But in cases of unusual 
difficulty Brahmans were called in and a decision made according 
to the dharmasastra. It is obvious that as transactions and affairs 
grow more complicated this must give to the S&sfcras a continually 
•widening influence as law. It is not thought necessary to conform 
to the £>astra in every particular, but submission to it is considered 
as at least proper and desirable See Steele, L. C. 122, 126. A S&stri 
said that the different opinions held on the subject of adoption ought 
to be applied to any case according as they agree with the custom 
of the community, and in the case of a Brahman with the doctrines 
of the ShakM to which he belongs, MS. 405. 

(r) The m&nasaputra in Abhachariv. Ramehandrayya, 1 Mad. H. C. 
R. 3'A3, was probably taken with an idea derived from a similar kind of 
fosterage at one time recognized in Madras. The Pandits said the 
manasaputra was not known to the Hindd law, but the High Court 
held the quasi father bound by the deed of general donation in favour 
of the manasaputra. 
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the needs and habits of castes to whom the elaborate 
system of adoption could not be adapted without violent 
distortions of the institution itself and of the customs 
amongst which it was introduced, (a) The foster son how¬ 
ever has always been frowned on by tho Sastris.(&) He has 
failed to get recognition from the Courts, (c) and the member 
of a lower caste who now desires to benefit a nephew or the 
son of a friend has to adopt him in order to give him rights 
which will avail after the adoptive father's death, (d) The 
iron tie thus forced often becomes irksome to one or both 
parties, but the easier connection has been so discredited 
that it cannot apparently be restored except by an act of 
the Legislature. 

(a) Many classes called Ati-$ftdras rank below the recognized 
Madras themselves, who have been brought fairly within the Brali- 
manical system. 

(&) A man having purchased or otherwise obtained a boy brought 
him up as a foster-son, and bequeathed part of his property to him. 
The S&stri upheld the bequest, but held that the legatee's title did 
not extend any further as against the blood relatives of the testator, 
as there bad not been a formal adoption, MS. 122. 

In another case it was said that nephews, though separated, 
inherit before a mere foster-son, MS. 119. 

(c) See Nilmadhab Das v. Bmoambar Das, 3 B. L. It. 27, 32 Pr. Co. 

(d) An intermediate caso in which the Br&hmamcal law of adop¬ 
tion has been partially accepted is that of the Talabda Kolis of Surat. 
The son is not taken for the samo spiritual purposes as in the higher 
castes. His adoptive or foster father is to dispose of his property ; 
but failing such disposition the foster son succeeds, and his rights 
in his family of birth are extinguished. Meanwhile he does not tako 
his adoptive father’s name as a true adopted son should do. These 
particulars are gathered from the papers in Sp. App. No. 64 of 1874. 

The influence of imitation and a desire to rank higher in the 
social and religious scale, strong as it is, has done less in late 
years towards the assimilation of the lower classes to the Brahma- 
ideal pattern than the action of the Courts. The law of the 
Dharmasastra being taken as the common law of the Ilindfls, 
exact proof has been required of deviations from it, and on 
such proof failing through the ignorance or misapprehension of 
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e adopted son, according to Manu’s rule (Chap. IX. 
168, 169), must bo u sadrisam r; (= adequate, alike). This 
MedMtitihi in his commentary explained as meaning of 
appropriate family and character, (a) But Yajnavalkya 
(Bk. IL v. 138) says the adopted or other subsidiary son 
must be of equal class with the father, and resting on this 
Nilakantha adopts Kulliika’s interpretation of Manu to 
the same effect. It was a natural process, as marriage of 
a wife of lower caste became unlawful, (b) that adoption 
should be similarly restricted. It was part of the imitation 
of nature which has influenced the whole institution that 
when a Kshatriya son of a Brahman became impossible, 
or one of intermediate caste, the adoption of such a son 
should become impossible also. The different construction, 
given to the text of Manu under these different circum¬ 
stances is a good instance of a process to which the smritis 
have frequently been subjected in adapting their precepts to 
the needs of the age. 

A boy bestowed in adoption is usually given, before the 
tonsure, (c) which amongst the twice-born takes place at 


those concerned, one rule after another of the Br&hmanical Code 
has been established as the law of the lower castes. Bold 
generalizations too have been ventured on, which by ignoring 
the distinctions of caste tend to uniformity ab the cost of usage. 
A good instance of this is the broad statement in Pandayu 
Telaver v. Puli Telaver, 1 Mad. H. 0. B. 478, that coimubium 
subsists amongst the sub-divisions of each of the four historical 
.castes. This is manifestly incorrect, as shown above, p. 776, how¬ 
ever desirable it may be to get rid of restrictions ori the choice of 
a wife. 

(a) See Caleb. Dig. Bk. Y. T\ 285, Comm. So under the Roman law 
ah adrogatio was allowed only after an inquiry “ quae causa . . . 
sit adoptionis quae ratio generum ac dignitatis., quae sacrorum. ’ 
Cic. Pro. Dome. XIII. 34; see Aul. dell/ V. 19; Willems, Dr. P. 
Rom. p. 84. 

(b) Coleb. Dig. Bk. Y. T. 173. 

(c) As to the second birth of initiation see Vishnu XXVIII. 37— 
40; XXX. 44; Vasishtha XI. 49—51; II. 3 ; Baudh. Pr. I. Adh, % 
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raej, four, or five years of age. (a) The general opinion of 
Hindi! lawyers is against the validity of an adoption after 
this ceremony into any other gotra than that of birth (6) 
and of dedication of the boy. (c) Within the same gotra, 
using the same invocations, an adoption at a later age is 
deemed permissible, (d) Amongst the lower castes the 
limitations resting on gotra relations in the stricter sense 
have no place, (c) In these cases, as marriage is the only 
initiatory rite giving an advanced status to the Sudra, (/) 
some lawyers would pronounce married men unfit for 
adoption, (g) This opinion has not been generally accept¬ 
ed. (h) Men of all ages up to fifty have been adopted when 

Kind. 3, 6, 12; Gant. Chap. I. paras. 5-14; Mann II. 35, 36. The 
difference in status arising from the performance of the earlier 
Samskaras is indicated by tlie funeral ceremonies and the ceremonial 
impurity provided for in Maim Y. 67 ss. 

(a) Steele, L C. 43; Colob. Dig. Bk V. T. 182, 183, Comm. The 
genuineness of the text is doubted by Ntlkantha, Vyav. May. Chap. 
IV. Sec. Y. para. 20, and some others. 

(1) P/Venkatesaiya v. M. Venkata Charlu , 3 Mad. II. C. R. 28; 
2 Sfcr. H. L. 104, 109. 

(<?) Coleb. Dig. loc. cit. See the Smritis quoted above as to initia¬ 
tion. The iS&dras are expressly excluded from it and from Yedic 
study, Apasfc. Pr. I.,Pat. I Khand. i, paras. 5, 8, 20, 21. 

{d) Yyav. May. Chap. IV. Sec. Y. para. 19 ; Steele, L. C. 44. Sri 
Brijbhookunjee Maharaj v. S. G. Makaraj y i Dorr. It. 202. 

Under tho Roman law an adoption could not be attended with 
a “ term” postponing its operation or with a condition making its 
existence insecure. (Maynz, Dr., Rom. § 328; above, p. Ib7 ) 

(e) Such relations as arc contemplated in Vishnu XXII. 21—24 
cannot now bo found. Quasi-gotra, i.c. blood relationships, are 
recognized amongst the lower castes, though not to the same distance 
of connection as amongst the Brahmans. 

(/) Coleb. Dig. Bk. V. T. 122; Rao B'aheb V. N. Mandlik’s Yyav. 
May. p. 431. As fco women, Vishnu XXII. 32. Various ages are 
prescribed by caste custom, Steele, L. C. 182. 

(< 7 ) 2 Str. H. L. 87 ; Steele, L. C. 44, 383, 384. 

(h) Rdje Vymkatrdo v. Jayavantrdo Ranadive , 4 Bom. II. C. R. 191 
A. C. J. ; Nathdjl Krishndji v, Iluri Jdyoji, 8 Bom. H, C. 67 A. C. 
J. See Steele, L. O. 384. 
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Mmige of gotra (a) was involved. Even this change 1ms 
been held not to be an obstacle, (b) as the tonsure and even 
investiture may bo annulled, (c) but it may be doubted whe¬ 
ther this licence ought to be recognized in Bombay. (d) The 
Sashris are generally opposed to it; the High Court seems 
in ono case to have looked on it with favour, (e) but the case 
was one between Sudras in whose case there could be no 
initiation by tonsure and investiture to undo. (/) - - 

In the case even of an adult the giving by his father or 
mother cannot bo dispensed with, (y) The adopted son's own 
assent is equally necessary when he has reached years of 

(а) Steele, L. C. 43. 'Within the same gotra no ceremonies other 
than gift and acceptance are essential. Steele, L .0.46, Comp* Coleb, 
Big. Bk. Y. T. 276, Comm. 

(б) Datfc. Chand. Sec. XL 26 ss. 

(c) Datt. Mim. Sec. IY. 50—52, 

(d) See Balvantrav r, Baydbai , 6 Born. II. C. R. at p. 85. 

(e) Lakshmappa v. Ramava, 12 Born. H. C. R 364, 373. 

{/) There is no &rftddha oven, in the proper sense, for a Sihlra. It 
involves ceremonies which the Sftdra cannot perform. See above, p. 
873, 919. 

(g) Bashetmppd v. Shivallngappd, 10 Bom. H. C. R. at p. 271; Col¬ 
lector of Surat v. Dhirsingji Vaghbdji , ih. 235; Subbaluvammal v. Am- 
makiUti Ammdlf 2 M. H. 0. R. 129; Balvantrav v, BaycUai, 6 Bom. 
II. C. JR. 83 0. C. J. The formula pronounced by the giver is ap¬ 
propriate only to the father, see 2 Sir. II. L. 218. Hence, as the eases 
decide, an orphan cannot be given by his brother. In Steele, L. C. 
p. 46, it is incidentally noticed that an elder may adopt a younger 
brother. This may have been established in some castes by custom, 
hot instances of the custom have not occurred in the superior Courts, 
©r hav o been so rare as to escape particular observation. It is opposed 
to the generally received principle of a possibility of union between 
thereat mother and the adoptive father, but this principle is not 
regarded amongst ^Ctdras. 

A woman (widow) cannot adopt until she attains puberty and 
therefore could be a mother. Steele, L. C. 48. A man ought not to 
adopt prematurely, lb. 43. 

Under the Roman law the imitation of nature was held to prevent 
the adoption of any one who was nob at least eighteen years younger 
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(a) The son, though a rnarFs own, is not a 
chattel to be given away without his own consent, (h) and 
the rule of JBaudhayana (c) which exacts this in the case of a 
Kritrima adoption is equally applicable to any case where 
the person adopted is old enough to have a will and judg¬ 
ment of his own. (d) While he has no discrimination his 
father may part with him, but only, according to the religious 
law, under tlie pressure of some great exigency, (e) Parents 


than the adoptive father (Maynz, Dp., Rom. § 328). In ease of arroga- 
tion of one siu juris the adoptive father was required to be sixty 
years of age. Fifty is the age prescribed in the French and the 
Italian Codes. 

Gains says it was still disputed in his time whether any one could 
adopt a person senior to himself; but this was afterwards settled so 
as to require a seniority of eighteen years in the adoptive father 
(Fosto’s Gaius, I. 106, 107, and Comm.) 

(a) Coleb, Dig. Bk. V. T 275, Comm. 

Tinder the Roman law of the XII. Tables a father could trans¬ 
fer his child by mancipation, (see Cod. LL VIII. Ti. 48 L x.) which 
in the case of a son given 'in adoption had to bo performed thrice 
(Mayna, Dr., Rom. § 326), though for a uomb datio , in which a son was 
given up to escape damages incurred on his account, a single ceremony 
was sufficient. Justinian replaced this ceremony by a declaration 
made before a public officer (op. cit . 328.) In the case of a boy sui 
juris his yf abrogation” or gift of himself had to be preceded by an 
inquiry whether this would be advantageous to him. (Gains I. 102.) 
His express assent was required (Gains, I. 99) as well as that of his 
guardian if he had An ordinary adoption could not be made 

against the consent of tiro boy adopted, but in the absence of protest 
the gift by his father or other person exercising the patria potestas 
was sufficient, and at the same time indispensable. An arrogafcion” 
was under the later law completed by a rescript under a petition to 
the Emperor. (Maynz, Dr., Rom. § 328.) 

(h) Vyav. May. Chap. IV. Sec. I. paras. 12. 13; Datt. Mtm. Sec. 
XV. 47. 

(e) Coleb. Dig. Bk. V. T. 284. 

(d) See Datt. Mi in. Sec. IV. 47; Ealambliatta on Mit. Chap. I. Sec. 
XI. para. 9. 

(e) Mit. Chap. I. Sec. XI. para. 10; Vyav. May. Chap. IV. Sec. I. 
paras. II, 12, 15 ; Chap. IX. para. 2. 
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bestow their son with anxious care (a ) on one to whom 
he has an affectionate feeling, {b) 

Jaganniltha, relying on the fact that the Smriii texts speak 
only of the adoption of sons (c) denies altogether that a 
daughter can be adopted. The Datt. Mimans&, Sec, 
has an elaborate argument to establish that an adoption of 
a daughter may be admitted by analogy to that of a, son. 
The argument would havo been needless had the sacred 
writings afforded any direct authority for Narnia Panditahs 
position. Ho supports it by several instances drawn from 
the Paninas, but whatever weight may bo due to these they 
have not led to any general imitation which would constitute 
a custom. When, we consider the main purpose and the 
history of adoption it is plain that the admission of a daugh¬ 
ter within the scheme would be quite-anomalous. Even the 
appointed daughter taking in her own person the place of 
a son was centuries ago found incongruous with the general 
Hindi! system, and no local law seems to have preserved or 
invented such an exaggeration of a discarded rule as would 
be involved in recognizing a substitutionary daughter bound 
as a daughter to leave the family by marriage. 

It was said indeed that the adoption by a woman of a 
daughter given by her mother might be recognized if con¬ 
formable to the caste rules, ( d ) and there are no doubt 
several venerable legends which state or imply the giving of 
daughters. On these a system of female adoption might 


(c) Vyav. May. Chap. IV, Sec. V: para. 1. . 

(&) Manu IX. 168. 

(c) Coleb. Dig. Bk. V. T. 420, Comm. 

Women could nob originally be adopted under the Banian law, 
and it is obvious that they could not servo the intended purpose of 
maintaining fcho family sacra. But as this purpose was gradually 
superseded by considerations of another kind, the adoption of 
daughters as well as of sons was allowed. (Gruius, I. 101.) 

{d) MS. 1681. 
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laeen built, but it must have been the embodiment of 
jcory essentially . distinct from that which has in fact 
prevailed in the law of adoption. The process must be look¬ 
ed on as merely .imitative, and having no other jural efficacy 
than may be given to it by some special usage. It does not 
appear that; any caste rules iu the Bombay Presidency allow 
such an adoption, in the sense of giving a particular status 
to the adopted daughter, (at) 

The relation of a Guru and his disciple is said to be 
similar in many respects to that of adoptive father and 
son .(b) It is a relation recognized by the Sastras, but the 
connections subsisting amongst ascetics of the lower castes 
and their disciples are governed entirely by the custom of 
the class or of the institution to which they belong. (c) Some 


(«) See 2 Str. Jff. L. 217. In the ■ case of an adoption by a 
Kalavantin (temple woman) the S&trl replied that no rules for such 
an adoption wore to be found in the Sastras, MS. 1651. In Steele’s 
Law of Caste, adoptions by-dancing women are incidentally recognized 
as possible, p. 183. But the adopted girl is called a piUak-kany& 
(foster-daughter) p, 186) and the (so-called) adoption may be annulled 
at the pleasure of the foster-mother, p. 185, while a true adoption 
cannot bo annulled, p. 184. It is therefore merely an imitativo 
institution which can bo supported on the custom of the class only 
if the class are as such capable of making binding rules for their 
members. This is denied in thcNlikin’s Case (Mathura v. Esu N., 
I. L. 11. 4 Bom. 545) as opposed to public policy and to the general 
customary law of the Hindhs as constituted by present usage. Tho 
purchase of children by dancing women was once common. Suclx 
children ranked as slaves, 2 Str. H. L. 225, 229. Ellis at 2 Str. H. L. 
128, says that women, have no right to adopt even for tho trans¬ 
mission of their separate property. “ No spiritual benefit, ” he says, 
“results to a Woman from adoption.” But then srikldhas are per¬ 
formed by their sons, whether real or adopted. Tho incapacity must 
be placed on other grounds, such as those stated in the text. 

Tho Roman law seems not to have allowed an arrogation of a 
female prior to Justinian’s legislation. Ort. Inst. § 140. 

(&) Steele, In C. 192. App. B. para. 12. 

(c) 1 Str. H. L. 150..; above, pp. 550 ss.; Steele, L. G. App. B. 
A 6asbri replied in one case that all classes, gosavis included, 
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is buy boys to brinpf up as tlioir disci plos and succ 
sors. (a) More frequently they take them by gift as pupils 
and spiritual sons without the ceremonies of adoption, (b) 
the theory of which indeed is opposed to the ranking of such 
boys as adopted sons. It is the grihastha or householder (c) 
in the stage of life when he may properly attend to worldly 
affairs who is bound to provide a son for the continuation 
of the family, (d) A. man retired from the world has no 
such duty. The ascetic who renounces ordinary affairs (e) 
as a young man, ought to do 30 effectually, and look to 
spiritual fatherhood (/) as the only one open to him for the 
future, (g) The relations of the gosavl and his disciple 
differ widely, as has been seen, from those of the ordinary 
father and son, and though some of the ceremonies of adop¬ 
tion are imitated in taking a chela, the latter does not in any 
practical sense become an adopted sou. (/t) 


The effect of adoption is to sever the boy adopted entirely 
from his family of birth, (i) His proper residence is with 


can adopt with the due ceremonies. Gosavis, he said, must be con¬ 
sidered Sudras, and in. adopting omit the recitations from the Vedas, 
MS. 1678. 

(а) Colobrooke points out that the practice of gosavis and sanny- 
asis in ehis particular is analogous to adoption by purchase, which 
is itself obsolete, 2 Str. B. L. 133. 

(б) Op. c.it. para. 26 ss. 

(c) Vasishbha, VIII- 1, 11- 

(<2) Apast. Pr. I. Pat. I. Khand. 1, para. 19. He escapes tins 
duty if he proceeds immediately from liis studentship to a life ot 
ascetic meditation. See Phil, of the Upanishads, Chap. IV. 

(e) Yasishtha, Ghap. X. 

(/) Apast. Pr. II. Pat. 9, Khand. 21, paras. 8, 10, 19. 

(g) See Mifc. Ohap. II. Sec. Till, paras. 2, 8 ; 2 Str. H. L. 248. 

(h) Sea Steele, L. C. App. B. 

(t) Datt. Chand. Sec. II. 82, IV. 1 ss. ; Vyav. May. Chap. IV. Sec. 
Y para. 21; Steele, L. C. 47. An adoption once concluded is 
indefeasible. Amongst Br&hmans the homa sacrifice marks the 
completion of the ceremony. Steele, L. C 184. 
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/jilradoptive parents. («) He exchanges “ the gotra” of his 
real father for that of the adoptive father as a woman enters 
her husband's gotra by marriage, {b) He learns the sacred 
invocations in his family of adoption, and in the absence 
of a son by birth completely takes his place* (c) His right 
of inheritance as the son of his real father perishes, (d) at the 
same time that he acquires the same right as son of his 
adoptive father, (e) Yet in the latter capacity his right is so 
far defeasible that the birth of a son reduces him to one-fourth 
of a share, (/) as compared with the full share taken by the 
begotton son. (y) 

According to most of the authorities (h) the severance of 
the boy from his own family is effected according to the 
Hindu law by the requisite ceremonies, even though on 
Account'of a difference.of caste, or some other insuperable 
obstacle he cannot be initiated in the family of adoption, (i) 
In such a case he is regarded like a child uninitiated as 
being only of the rank of a dasa (slave) or a Ifidra , (j) 
Ho is entitled to maintenance, but does not inherit, (k) 

(a) Lokshnubai v. Shrulhar Vasudeo Takle, I. L. It. 3 Bom. 1. 

,(h) Smr. Chand, Chap. X. paras. 13, 14. 

(c) Vyg,v. May. Chap. IV. Sec. V. para. 21. An adopted son fully 
represents, his father in a partition of property after the father’s 
death. Sm?:. Chand. Chap. X. para. 18. 

(d) Steele,. L/C. 186 ; Smr. Chand. Chap. X. paras.. 14, 15. 

(e) Vyav. Slay. Chap. IV. Sec. V. 21—23 ; Steele 7 L. C. 47, 407. 

(/) Yaiishfcba XV. 9; Yyav. May. Chap. IV. Sec. V. para. 25 ; 

Steele, L. 0, 47- The proportions vary according to caste custom, ib. 
186, 387. ' 

{$) See ^above, p. 365. The begotten son takes precedence, and 
where primogeniture prevails is entitled to the advantages of the 
firstborn, Steele, L. C. 186, 387. 

(h) Vyav. May. Chap. IV. Sec. Y para. 16 

(i) Steele, L. C. 46. 

(j) Baudh. L Khand. 3,6, 12; Coleb. Dig. Bk. V, T. 182, 273, 
Comm. Seo below M Consequences or AnpriiON.” 

'{k) Datrfc. Mini. Sec. Ill, 3. 
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caste customs arc moro liberal than the books to the 
boy defectively adopted. Where an adoption has failed, 
either through the unfitness of the persons or defect in the 
process, they simply annul the relation supposed to have 
been constituted, with the effect apparently of restoring the 
adopted son to his family of birth, (a) It might be sup¬ 
posed that in some cases difficult questions would arise out of 


(a) Steele, L. C. 388, 

According to the Roman law an adopted son became a member 
of the group of agnates to which his adoptive father belonged. 
This was because agnation rested on a conceivable dependence 
on a single head of the family. Cognation on the other band 
rested essentially on connection by blood. Hence the adopted son 
retained his cognate relation to his family of birth and did not 
acquire such a relation to his family of adoption except the agnates. 
The husband was an affmis of his wife's cognates and she to his, but 
the cognates had no affinity inter se. The adopted son acquired no 
affinity to his adoptive family: much less therefore did he gain 
any such relation to the family of his adoptive mother, “ In adop- 
tionern datus, aut emancipates, qtmscunque cognationes adfmita- 
tesque habuit, retinet: adgnationis jura pcrdit. Sed in ea familia, ad 
quart! per adoption© nx venit, nemo esb illi cognat us printer patrem 
eosquo quibus adgnascitur: adfkiis autem ei omnino in ea f am ilia 
nemo cst” Dig. Lib. XXXVIII. Tit. X. Fr. 4, § 10. 

As the Roman wife married by the-ancient forms came under the 
“ manus ” or full authority of her husband, she and her children 
were co-agnates. The free form of marriage was in the end the only 
one used, and then there was no agnation between her and her chil¬ 
dren; much less therefore between her and an adopted son. Mutual 
rights of inheritance between a mother and her children were estab¬ 
lished by special laws, and Justinian placed cognates on the same foot¬ 
ing generally as agnates; but this did nob extend the connection of 
the adopted sort. Adoption indeed, as we have seen, was by the 
same legislator reduced almost to a form which left the adopted son 
still a member of his family of birth. (See Maynz, Dr., Rom. § 15, 
304, 338.) 

Tho influence of the Church made itself felt in this aS in other 
spheres. It became customary to obtain a religious sanction to 
adoptions by a ceremony performed by a priest. This was supposed 
to induce such a relation that tho impediments to marriage in the 




illegal relations that had intermediately grown up, but 
the records of the Courts do not show that these have in 
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practice produced litigation of any importance. 

The blood connection of the adopted boy with his family 
of birth is still recognised for the purpose of prohibiting 
marriage with a relative within seven .degrees* (a) Some 
have maintained that the same restriction arises in the 
family of adoption, ( b ) but the more general opinion per¬ 
haps is that this extends to only three degrees, (c) though 


case of a real son were regarded as subsisting equally for the 
adopted son. This position was reached by successive steps like the 
other prohibitions which gained recognition in the early centuries 
of the Christian Church. The original significance of adoption was 
in the meantime continually declining, and at last Leo the Philo¬ 
sopher allowed even eunucha and women to adopt at pleasure with¬ 
out the petition and endorsement which had previously been re¬ 
quired. (See Zacli. Jus. Gnec. Rom, §§ 4, 23). .But when the former 
legal importance of adoption died out fcho old associations connected 
with, it Sied out too, and it fell into comparative desuetude until 
reconstituted under altered conditions in recent times as a means for 
satisfying tho parental instinct. Codice Civile, Lib. I. Tit. VII.; 
Code Nap. § 343 ss. Comp. Civ. Co. of New York, Chap. II. 

The 'nomination of grandsons or others as heirs by such docu¬ 
ments as the one preserved'by Marculfus (see Canciani, Leg. Barb- 
v. II. p. 228,) had little or no connection with the ancient law of 
adoption; and when the Feudal system was established, kings and 
over-lords naturally discountenanced adoptions which would deprive 
them of the advantages of reversion. In India.adoption was too 
intimately connected with religion to be extinguished, but the ruling 
powers have usually insisted on their sanction being taken and on 
receiving reliefs in the form of nuzzar&n& or sal&mi in return for 
recognition of the adopted heir. Tb e right is recognized as belonging 
generally to grantors of mams, See Steele, L. C. pp. .182, ,183, 386. 

(a) Datt. Chand. Sec. IV. 7, 8, 9 ; Vyav. May. Chap, IV. Sec. V. 
para. 29 ; Steele, L. G, 27, 47. The prohibition extends to his great- 
grandson. lb. 


(b) Vyav. May. Chap. IV. Sec. V. paras. 32, 35. 

(c) Datt. Mira. Sec. VI. 32, 
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purposes of inheritance a connection is recognized to 
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seven degrees (a) or even as far as in the case of a begotten 
son. ( b ) The adopted son takes that position relatively to 
the wife of his adoptive father as well as to the adoptive 
father himself, (c) Whetbef a connection arises between 
him and his adoptive mother's family of birth such as to 
engender mutual rights of inheritance has been controverted. 
The prevailing opinion is in favour of the existence of such 
rights. (cZ) 

The change of status induced by adoption cannot be 
renounced, (e) The adopted son may, if he will, give up his 
right of inheritance, and if he positively declines to fulfil the 
duties of a son, the widow, it was said, may adopt another in 
his place. (/) But this does not restore him to his family 
of birth. ( g ) A complete adoption amongst the twice-born 
implies initiation as the adoptive father's son (h) andaeonse- 

(a) Yyav. May. Chap. IY. Sec. Y. 34. 

(/>) The SamsHra Kaustubha and the Dharmasindhn limit the 
connection by the Samskaras performed in each family. A full con¬ 
nection to seven and five degrees exists where the upanayana* plus 
the preliminary rites have been performed ; where only the one or 
the other, a connection extending to but five and three degrees. See 
above, pp. 116, 117; and Bao Saheb Y. X. Mandlik’s Vyav. May. 
p. 352. A sister succeeds to her brother by adoption as to one by 
birth; Mahantappa v. Nilgangawa , Bom. H. 0. P. J. 1879, p. 396. 

(c) Datt. Him. Sec. YI. 53 ; Steele, L. C. 188. 

(d) Pudma Coomari Debi , v. the Court of Wards, L. E. 8 I. A. 
229 ; where however the term “ relations” may perhaps be confined 
to blood relatives through the adoptive father. 

(e) Enver Bhudr v. Roopshankar , 2 Bon\ 713, cited and approved 
by Sir M. Westropp, C. J., in Lakshmappa v. Ramava, 12 Bom. H. 
C. II. at p. 388. 

At Athens an adopted son was allowed to return to his family of 
birth, but only on condition of his leaving a son to represent him in. 
the family of adoption. See Petit, Leges Atticie, p. 141. 

(/) Verbadru v. Baee Ranee, 2 Morr, 1, 3. 

(g) Comp. Mann IX. 142; Sreemutty Rajcooinwec Dosee v, Nobcoo* 
mar Mullick , 2 Sevestre 041 n. 


(k) Coleb. Dig. Bk. Y. T. 183 Comm. 
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fc severance from the sacra of the family of birth, which 
must devolve on the same person who takes the estate, (a) 
An .adopted son like a real son may take a share or cam* 
pound for it, and part from his adoptive father. He thus 
becomes separated, but he'does not lose his rights pf in¬ 
heritance. (b) 


(«) Vyav. May. Chap. IV. Sec. V. para. 21. 

(b) Steele, L. C, 185. See above, pp. 59, 340, 359. 

We gain a more vivid conception of the extreme antiquity of the 
Vedas, and the social life of which they afford glimpses by consi¬ 
dering that the stages in the constitution of the family which they 
and even the post-vedic literature present asBtill existing facts, had 
already for the most part been passed through by the Greeks and 
Bo mans at the remote beginnings of their history. Adoption had 
then already superseded amongst them the other modes of con¬ 
tinuing the family, which at a still earlier time they had no doubt 
shared with the B rah manic branch of the race. In Sparta it is said 
that down to a comparatively late age the oldest brother taking 
the patrimony became lord of his brethren after the fashion 
commended by Mann, and sharing the scanty produce of a small, 
estate with them, took one wife ' also for the whole group. (Polyb. 
Excerpt. Vat. XII. 6 ; Schom/ Ant, Gr„ p. 214.) Sparta, was the 
asylum of archaic traditions. Poverty was given as a reason for 
this custom, but the reason was probably one invented to account 
for what had existed from time immemorial, and which affords a 
mark by which to track the Greeks back to a time before the disper¬ 
sion of the Aryan nations. 

The legend of Draupad! is referred to in the Batt. Mxm. Sec. II. 
49, to show that there is nothing anomalous in a boy’s being the 
son at the same time of several fathers. This confirms the sugges¬ 
tion made above, p. 419 (A), which is also supported by such stories 
as the one recorded in Datfc. Mhn. Sec. II. 45. The limited 
polyandry thus indicated was itself an amelioration of that implied 
in the female genfcileship of Sftdras asserted by Saunaka in Datt. 
Mim. Sec. V. 18, and made a basis for the doctrine of the eligibility 
amongst the Sftdras of a sister’s or daughter’s son for adoption. 

Tho survival of the more primitive institution in Malabar is referred 
to by Ellis in 2 Str. EL L. 167. In PuftendorPs Daw of Nature, Bk. 
VI. Chap. I. will be found several references on this subject to 
the early travellers in India. 
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THE CAPACITY TO ADOPT AND THE CXROUM 
STANCES UNDER WHICH IT MAY BE 
EXERCISED. 


A. I .—ADOPTION BY MALES. 

The first duty of the married Hindfl householder is to 
beget a son. The nature and the stringency of this obliga¬ 
tion have been discussed in the preceding Section, (a) But 
failing a son by birth, adoption becomes a duty incumbent 
on all males except ascetics and members of those castes 
which, as to this institution, have remained without the pale 
of ordinary Hindi! law. The duty implies a capacity to 
adopt, and this is a general attribute of a Hindu, subject 
only to such qualifications and exceptions as arise from 
particular circumstances of mind, body, or estate? such as 
will presently be considered. The desire to make sure of a 
successor has led to several infringements of a purely logical 
development of the first principles of the law, and the faculty 
of adopting has been widened far beyond the religious need, 
for which its main purpose is to provide. Such irregularities 
occur in almost every system of law, and have to be dealt 
with in detail, as in the following paragraphs gathered from 
the native sources and the decisions of the Courts. 

It has been observed ( b) that the duty to adopt a son. 
does not arise until the birth of a son becomes very impro¬ 
bable. It is not quite consistent with theory that the 
authority should exist without strict regard to the need, 
but custom has settled this point the other way, and it may 
be said that any sonless male, married or unmarried, if 
capable of legal acts, may adopt, (c) 


{a) See above, p. 002. 

(b) Above, p. 905. 

(c) See above, p. 918. 
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ADOPTION BY MALES. 

h the ancient rule the adopter is spoken of only in the 
masculine, (a) A woman cannot perform a ceremony pre¬ 
scribed by the Yedas, and adoption requires the recitation 
of hymns. The S amskar ak aus tub ha allows a woman to 
adopt, (b) the Vyavahara Mayukha does not, except with the 
permission of her husband or of his relatives/ ’ (c) 


§L 


“ The different opinions held on the subject of adoption 
should be applied to any case as they agree with the custom 
of the community, and with the Sakha to which a Brahman 
belongs.” (cl) 

“ A man may adopt a boy in his lifetime, or authorize his 
widow to do so after his death/ ( e) 

Adoption is for the husband and not for the wife, (/) except 
by delegation as shown below. Adoption is primarily resorted 
to for the sake of securing a performance of the funeral rites 
of a man having no male issue, and to perpetuate his name. 
Inheritance follows, but it is a secondary consideration, (g) 
The religious obligation or the spiritual benefit raises a 


{a) See above, p. 873. A husband putting away a worthy wife 
must endow her with one-third of his property, or if poor maintain 
her ; but one element of her worth is that she have borne “ an ex¬ 
cellent son.” Yyav. May. Chap. XX. para. 2. 

{b) See Bayabai v. Bala VmkteM Ramahant, 7 Bom. H. C. B, xiii. 
App.; above, pp. 864, 880. 

0) MS. 405. 

(d) MS. 405. From the same answer it appears that in some castes 
(the BMtele) adoption is not allowed while there is a male kinsman 
surviving. 

(e) Bmadhm MooJcurjia v. Muikoranaih Moohurjia, 4 M. I. A. 
414 ; S.C.7 0. W.B. 71 P. 0. 


(/) Chow dry P adorn Singh v. Koer TJdaya Singh, 12 C. AY. B. P. C. 
1; s> C. 2 Beng. L. E. 101 P. C. j S. C. 12 M. I A. 350; By leant Many 
Boy v- Krisio Soondery Boy , 7 C. AY. R. 392 yB. F. Venkata Krishna 
Bow v. Venkata Rama Lakshami Narmyya, L. E. 4 I. A, 1. 

Ig) Bung amah v. Alchtmtiiah el al , 4 M. I. A. 1; S. C. 7 G. W. E. 57 
P. G. 
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rcrag probability in an appropriate case in favour of an 
adoption, (a) The celebrity or perpetuation of the family 
name of the adopter is however recognized as a sufficient 
motive for adoption, even though there be in the caste a 
disbelief regarding the spiritual motives for an adoption. ( b ) 

In one case it was ruled that an irregularly adopted son 
cannot adopt his wife’s sister’s son, so as to defeat the 
reversionary rights of a daughter and daughter-in-law of his 
adoptive father, who are alive. Otherwise it was said the 
adoption of such a relation may be made. ( o ) The first 
adoption however being of a daughter’s son was invalid. 
The additional reason given that the adoptive father had a 
daughter was unfounded in law. His having a daughter-in- 
law would, according to some, indeed most, opinions, make 
an adoption by him improper if not impossible, even had 
there been no other objection. The pseudo-adopted son 
thus pretended to be taken into the family acquired no 
position in it, and an adoption made by him could not affect 
the devolution of the property. As a really adopted son he 
could undoubtedly have adopted so as to defeat the expecta¬ 
tions of other heirs. 

Adoption pendente lite is valid, though made to defeat a 
gift previously made* The adopter, it was held, was not 
under an obligation to the donee not to adopt. Even if a 
contract to this effect had been made, it was doubted 


(a) Huradhnn Mookurjia v. Muthoranaik Moohwrjiu , 4 M. I. A. 
414; S. C. 7 0. W. E. 71P.C. 

Extreme old age, a wife past child-bearing, the apparent 
adoption of a boy, his death in the family of adoptive father; the 
need of such, a son in a religious point of view, arc, it was said, con¬ 
siderations that tend, when evidence is conflicting, to prove the 
fact of adoption. 

(b) Bhala Nahana v. Parbhn Hart , I. L. R. 2 Bom. 67 ; the parties 
in this case were of the Talabda Kali caste ; Datt. Mim. I.. 9 ; Dafcfc. 
Chand. I. 3. 

(c) Baev Gutty a v. Baee Sheoskunkur , Bora. Sel. Rep. 73. 





VWetlier such contract would affect the validity of the 
adoption. (^) 


m, a. 1,2.3 IN RELATION TO PATERNITY. 



Adoption by an unmarried person is not prohibited by 
Hindil law,{7>) 

“ A. Brahmachari (c) can adopt and transmit his heritable 
right to his adopted son/ 1 (c£) 

u An unmarried Brfihman may adopt/- (< 3 ) 

“ A sonless widower may adopt/ (/) 

The decisions of the Courts agree with this opinion. Thus 
it was ruled that an adoption by a widower is valid, (g) 


A. 1. 2.—IN RELATION TO PATERNITY. 


A second son cannot be adopted during the life of the one 
first adopted (h) except by special caste custom, (i) unless * (*) 

(a) Rambhat v. Lakshman, I. L. tt. 5 Bom. 631. This ruling is 
not inconsistent with the legal principle that no son can set aside a 
valid alienation made prior to his birth or adoption. The adopted 
son was held bound by the donation. 

(h) N. Qhandvasekhavuda v. N. B. Ealmana , 4 Mad. H. C. R. 270. 
See above, p. 905 Note (d.) 

(c) A Brahmachati is a professed student of the sacred writings. 

(d) Gunnapa Deshpandee v. SurikapajDeshpandee, Bom. Sel. Rep. 
202, 229 (2nd Edn.); Sufh. Syn. Note 4; Coleb. Dig. Bk. Y. T. 273. 

(e) MS. 1670. As to adoption by an unmarried man, see above, 
p. 918. 

(/) MS. 1677. 

($) N. GhandvaseJckamda v. N. B. Ecihrnccna, 4 Mad. H. G. R. 2/0; 
Nagctpa tfdapa v. Subba Sdstry, 2 Mad. H. O. R. 367. 

(k) Datt. Mfm. Sec. I. para. 6; Steele, L. C. 45; 2 Macn. H. L, 
200; 2 Str. H. L. 85; Vaee v. Motes, 1 Borr. R. 75; Yachereddy 
Ghinna Bfxsct'pci et ctl v. Y Gowdctpct^ o G. "W. R. 114 P- G. 

(*) Steele, L. C. 181, 183. 

The Peshwa, it is said, received a present of some lakhs of rupees 
on one occasion for allowing a double adoption, lb . 

The existence of a daughter makes 110 difference. See ex. gr. the 
appointment in Sri Raghunadha v. SriBrozo Kisbore, L. R. 31. A. p. 
156. 
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soiiytt^s been expelled from caste, (a) The expulsion 
eveo/b£ & bogotton son is held to warrant an. adoption in his 
jtface. 

The following opinions of the Sftstris fully recognize this 
principle. 

Ci No one having a lawfully begotten son can adopt, (b) 
Nor one having an adopted son living/' (c) 

The adoption of a son, while a son is living and retains 
the character of a son, is invalid. ( d) 

In Madras, a person having adopted a son married a 
second wife, and in conjunction with her adopted a second 
son, the first adopted being still alive. The second adoption 
was held valid, (e) But this cannot now be considered as 
law except where supported by special custom : the 
Judicial Committee indeed have said that it is settled 
law that a man having an adopted son living cannot adopt 
another (/) 


{a) Steele, L, C. 42. 

(■ b ) MS. 1659. 

(c) MS. 1637. As to the invalidity of a plurality of sons sought 
by adoption, see above, p. 916. Yet one or two castes allow an adopt- 
ed son for each wife, and traces of the same custom are pretty widely 
spread. See Note (e). 

(d) Joy Clmndro Raee v. Bhyrub Ohundro Raee, 1 ’M. S. D. A. R. 
1849, p. 461. A grandson obstructs adoption equally with a son. 
See above, pp. 905, 917, 918. 

(e) See Rungdvfidh v. Atclmmmdh et at, 4 M. 1. A. 1; S. C. 7 0. 
W. R. 57 P. C.; Dafcfc. Mim. Sec. I. paras. 6, 12; Coleb. Dig. Bk. III. 
T, 295, 

(/) Gop&elal v. Musst. Chundraolee Buhajee, L. R. S. I. A. 131; S. 
O. 11 B. L. It. 391 Pr. Co., 19 C. YV. R. 12 C, R. approving Ran« 
gamma v. Atclicimma, 4 M. I. A. 1. See above, p. 917. In l Str. H. 
L. 78 a second adoption is allowed, subsisting the first, but this is 
denied by Sutherland (2 Str. H. L. 85), though Jagannabha allows 
adopted sons of the several, castes (various descriptions), Coleb. Dig. 
Bk. Y. T. 308 Comm, 
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CAPACITY—PATERNITY* 


e Datfcaka MiraSmsd, it is said, allows A\e adoption of 
■a second son, living tlie first, with the consent of the first, (a) 
But the author plainly disapproves the doctrine though he 
cannot deny the instances afforded by tko Faranic writings, 
and it cannot now be considered part of the law. 

The death of the son first adopted does not render the 
adoption of a second son made in his lifetime a valid one. ( h ) 

A second adoption on the death of the first adopted son 
without issue is good, (c) as a son in the situation of the 
first adopted son could not exhaust the whole of the spiritual 
benefit which a son was capable of conferring on his deceased 
father, {d) 

A wife’s pregnancy, though known, does not, it was said, 
prevent an adoption, (e) 

u A second son may be adopted in place of one whose adop ¬ 
tion was illegal/' (/) 


(a) MS. 1657. Passage not cited, but obviously Datt. Mlm. Sec* 
L para. 12. 

( b ) J£b Oumimah v. B. Chmna Vcnkatasa, M. S. D. A. R. 1856, p. 
20* Veraprashyia v. Santauraja, M. S, D, A. R. I860, p. 163. 

(c) Rung amah v. Atchunimah c.t al , 4 M. I. A. 1 ; S. C. 7 C. W. R. 
57 P. C.; Shamchunder v. Narayani Dibch, 1 0. S. B. A, R. 209; 
Huradhtm Mookiirjia v. Muthoranath Mookiirjia, 4 M. I. A 414 ; S. C. 
7 C. W. R. 71 P. 0.; Musst, Bhoohyn Moyee Debia v. Ramkisltore 
Aclutrjee, 10 M. I. A. 279 ; S. C» 8 C. W. R. 15 1'. C. 

(d) Ram Soonduv Singh v- Stivbanee JDossee, 22 O. VV. R. 121. I he 
adopted son simply takes the place of the begotten son, and his death 
is attended with the same consequences as that of the begotten son. 

(e) Nagabhushanam, v. Seshamma Gam , I. L. R. 8 Mad. 180, con¬ 
trary to Nat ay ana Recldi v. Vardachala Reddi , M. S. B A. R. for 
1859, p. 97- This decision is opposed to the, general principle of 
adoption being a merely supplementary process to provide against 
orbation, but practice, as will have been seen, has diverged from first 
principles in many instances. 

(/) MS. 1665. “ Illegal” here means void. Comp. Lakslmappa v~ 
Hdmava , 12 Bom. II. C. R. at p. 393, 897. 
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riOUS CESSER OF PATERNAL AND 
FILIAL RELATION. 

<e The insanity of a mar/s son enables him to adopt, (a) or 
that of his adopted son/* (It) 


A. 1. 4.-—EXISTENCE OF A WIDOW OF A SON OE 
GRANDSON. 

“A father-in-law (son deceased) may adopt notwithstand¬ 
ing’ the existence of the daughter-in-law ; but she cannot 
adopt without his permission (Brahman)/* (c) 

u A father-in-law is competent to adopt after liis son*& 
death notwithstanding the existence of his daughter-in-law, 
but the preferable course is to allow her to adopt/* (d) “ The 

son adopted by her indeed even after an adoption by her 
father-in-law, succeeds to . her property and that of her 
husband,** though not apparently in the Sasfcr/s opinion to 
that of the husband^ father, (a) 


(a) MS. 1654; comp. Manu. IX. 169, and see above, pp. 905 ss. 

(5) MS. 1702. The father is regarded as virtually soilless, seeing 
that the lunatic son cannot perform the requisite ceremonies for 
ensuring his repose in the other world, or satisfy the debt to the 
father’s ancestors, see above, pp. 155, 579 ss. For the rules of the 
customary law as to the disqualifications of a son which justify 
adoption, sec above, pp. 907, 908. It may perhaps be doubted whether 
under the present law expulsion from caste of itself causes such a 
moral death that the father of a man so expelled can adopt another, 
-see above, p. 906; Steele, L. 0.185. The outcast may be restored, and 
unless there has been a formal and valid act of disinheritance (above, 
p. 585) he would claim the succession against the adopted son. 

(o) MS. 1668. The daughter-in-law is obviously the proper person 
to adopt a son to her deceased husband and herself. According to 
the authorities which give her the right to adopt, the competence of 
her father-in-law would introduce rival claimants to succession and 
sacra. But her dependence makes the assent of her father-in-law 
necessary to her performance of a religious act, such as adoption. 

(c?) MS. 1660, See below. 

(e) MS. 1666. 







A. I. 5.—CAPACITY IN RELATION TO AGE. 


CAPACITY—AGE, 



L 


Though there is no exact restriction as to the adopter's age, 
it is inferred that he should not adopt until no hop© remain 
of begetting a son. (a) But this cannot be regarded now as 
more than a simply moral precept, the age is really unlimited 
by law,(fr) provided only it exceed that of the adopted sou,(c) 
and the adopter has reached years of discretion, (d) The 
last restriction is uncertain. In the Mankar case (e) the 
Sastris were asked at what ago a man hopeless of offspring 
might adopt* One says at sixteen, another at twenty* 
Others say no precise time is fixed by the Sastras, whence, 
probably, one replies that he may adopt when he pleases-. 
Three of the nine sages insist strongly on all possible 
measures being first used to remove the disability, and one 
says that hope must not be abandoned or a son adopted until 
the proposed father has reached old age. 

The principle stated above, (/) as to the imitation of 
nature, should prevent the adoption of a son at any rate 
by a boy under puberty ; but this can hardly be stated 
with certainty as a rule of the positive law. Mr. fohama- 
charn, in the Vyavasbha Darpana, seems bo think that 
an adoption by a child between 8 and 15 may be good 
for religious, but not for civil, purposes ; but the proposed 
severance seems inconsistent with the principles of the law 
of inheritance. It is opposed too to the principle laid down, 
by Holloway, J., and apparently approved by the Privy 
Council, (y) that the validity of an adoption is to b e do- 

(a) Sfceele, L. C. 43. See above, pp. 902, 903, 905. 

(b) lb. 182, 383. 

(o) lb. 384 ; compare Cic. Pro. Dome. Ch. 13,14. 

(d) See above, p. 905 Note ( d). 

($). 2 Borr, It. at p. 102. 

(/) Page 884 (Note). 

(<j) SrL Viradi Pratapa llaqhnmda v. Sri Braze Kislioro Pat la V'ea r 
7 Mad. H. O. 11. 301; I. L. R. 1 Mad. 69; 25 C. W-B, 291.. (€. B.) 
L. R.3 I-A. 15‘1,193. 
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_r^d by the spiritual rather than by temporal considerations* 

that the substitution of a son of the deceased tor spiritual 
reasons is the essence of the thing, and the consequent distri ¬ 
bution of property a mere accessory to it, 

Bengal Reg* X, of 1793, § 33 r says that an adoption 
shall not be competent to a minor (a) of whose estate pos¬ 
session has been takes* by the Court of Wards, The Sadr 
Court of Bengal held that this prevented the minor equally 
from giving a power to adopt., (b) In other eases the power 
to adopt may be given at the ordinary age of discretion, {c) 
The judgment last referred to discusses the evidence as to 
•minority but does not expressly say that adoption by a minor 
is generally incompetent* No provision on this subject is 
made by Act XX. of 186.4, which provides for the care of 
minors and the administration of their property in the Pre¬ 


sidency of Bombay, Act IX, of 1875, fixing the age ol 


majority in ordinary cases at eighteen, but in that of wards 
at twenty-one, does not affect capacity in relation to marriage 
or adoption, 

* c A man agecl %Q may adopt/* (cl) 


A. 1. 6.—CAPACITY IN RELATION TO INTELLIGENCE, 
An insane man may, it is said, adopt with the consent of 
his kinsmen. The adoption is generally made by his wife 
under an assumed authority sanctioned by the kinsmen or 
the caste, {e) 


(a) Under 18, Reg, XXVI, of 1793, Sec. 2, 

(b) Anandmmjee Chowdrain v. Skeebchanfair Roy, S, 3>* A. R* for, 
1855, p. 218. 

(c) J'umoona Basfrija v. Bamasoonclari Dassyti), 25 C. W. It. 235, 
L L. B. 1 Cal. 289 (P. C.); S. C. L. R. 3 in. Ap/72, citing 
Majendra Narain v. Bnroda Soondaree .Debut, 15 C. W* R. 518, 
Whether adoption by a minor without consent of the Court of 
Wards is wholly void is questioned in Miml. Amuidmoyce Chowdhyo- 
ray an v. Sheeb Chun dvr Roy, 9 M. 1. A. 287. 

(d) MS. 1623. See above, p. 905 Note (d). 

( t ) Steele, L, C. 13, 182, 382. 
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adoption by a person in a state of insensibility (i.e. 
disturbed mind) from dangerous illness, by verbal declara¬ 
tion^ without performance of the prescribed ceremonies, was 
held invalid, (a) The transactions of sick and dying men 
always call for close scrutiny, and the Judicial Committee 
have said that in a case of adoption or will by a dying man 
the jealous requisitions of the law as to the proof of acts 
of persons done in extremis are fully to be complied with, (b) 
“ The adopter must be able to ask for the son, to accept 
him, and to smell his head/ 5 (c) 


A, 1. 7.—CAPACITY IN RELATION TO BODILY STATE. 

A person disqualified to inherit cannot adopt, and thus 
secure to a stranger the right to a share which is allowed to 
the natural born son, (d) 

In case No. NX., under the head of Adoption in Macnagh- 
ten's Hindu law, (a) the S&stri says a leper is incompetent to 
adopt. In case No. XXL the Sastri thinks competence 
may be regained by penance, and with this Maenaghten 
agrees ; but as a leper in Bombay cannot qualify himself for 
inheritance, (/) neither it seems can he for adopting a son. 


(a) BuMibkant Chow dree v. Kiihenprea Lassee, 6 C. S. D. A. B. 


219. 

( h ) Tayammaid v. Sashachalla Naiker , 10 M. I. A. 429, 437. 

(c) MS. 1662. The authority for the last mentioned ceremony is 
not quoted. In performance it resembles the uttering of a prayer or 
formula in a whisper. The smelling of the head (agbrana) however is 
a mode of salutation used in receiving a child or younger brother 
after any prolonged absence. It is practised amongst some of the 
South-Sea Islanders. It may have become a part of the ceremony, 
through a real or supposed capacity thus to distinguish a member of 
one's own gotra. As to the extreme ol factory sensibility of some races, 
see Tyler’s Anthropology, pp. 2, 70, and Letoumeau’s Sociology, 
p, 75. 

( d ) Mifc. Chap. 2, Sec. 10, para. 11; above, p. 880. 

(c) Yol. 2, p. 201. 

(/) See above, pp. 576, 579. 
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mpotent man. it is said cannot adopts at least until Ms 
incapacity has been proved by marriage, (a) His religious 
duty no doubt is to beget a son if he can; but the allowance 
of adoptions by bachelors and widowers shows that the 
religious obligation is not accompanied by a legal incapa¬ 
city. A man who is blind, deaf, dumb, or diseased may 
adopt. ( b ) 


A. 1. 8.—CAPACITY IN RELATION TO RELIGIOUS STATE. 

Adoption by one who has renounced the world and de¬ 
voted himself to a life of study and asceticism ought not, 
according to theory, to be possible, but the restriction is 
now only speculative, (c) 

Pollution from the death of a relative incapacitates during 
its continuance for adoption, (d) 

(i A person in extremis is not so affected with impurity by 
a death in the family as to be incompetent to adopt.” (e) 


A. 1. 9.—CAPACITY IN RELATION TO CASTE CONNEC¬ 
TION OR EXCLUSION. 

A man degraded from caste cannot adopt ( f) during his 
exclusion. 

The Mitaksliara denies the capacity to adopt generally to a 
man himself disqualified for inheritance, (g) and specifies loss 
‘ of caste in particular as a cause of disinherison. This ex> 

(w) Steele, L. C. 43. 

"(b) Steele, L. C, 43. 

'■(d) See above, pp. 559, 572, 934; Apast. Pr. II, Pafc. 9, Kh. 21, 
para. 19, Kh. 23. 

(d) Ramalinga Filial v. Sudasiva Pillai, 1 C. W. R. 25 Pr. Co- 
The periods of pollution vary with, tho caste and the nearness of 
relationship, as noticed above, p. 510 n. For Brahmans the extreme 
time is 10 days, for Kshafcriyas 12, for Vaisyaa 16, for Sftdras 30 days. 

(e) MS. 1674. 

(/) Steele L. C. 43, 182, 382. 

(</) Mil, Chap, II. See. X. para. 11 ; sec above, p. 880, 
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equally to women as to men, (a) The only persons 
wfvo can take the father's place in such cases are the legiti¬ 
mate issue and the son begotten on the wife by a kinsman, (b) 
The latter is not now recognized, so that the man born blind 
or deaf is deprived of all resource. Loss of caste is now 
declared by statute not to involve loss of inheritance, and by 
analogy the out-cast ought perhaps to have power to adopt, 
but the whole position of the out-cast retaining his herit¬ 
able rights is so anomalous that no very confident opinion can 
be offered on this subject, (e) The questions that can arise 
out of it must be very few, as an out-cast could scarcely 
obtain a sou in adoption. 


A. I. 10.—IN THE CASE OF PARTICULAR CASTES. 

In the case cited above, p. 924, the S&stri said that a 
daughter-in-law could not adopt while the brothers of her 
deceased husband's father survived, (cl) 

A, 1. ll.-VAISYAS. 

A Vaisya, who has undergone the ceremony of vibhut 
vidd is capable of adopting a son. The Hindi! law does not 
expressly prohibit it. A contrary custom is to bo proved 
by satisfactory evidence, (e) 

A. 1. 12.—3UDRAS. 

“ An unmarried Sfidra may adopt." (/) 


(a) Loc> nit. paras. 8, 9. 

(b) Coleb. Dig. Bk. V. T. 334. 

(<?) Comp, the remarks above, pp. 906, 907, and Mann IX, 125, as 
to the precedence of the first-born son. 

(d) MS. 281, but on this see the note loc . cit. 

(e) Mhalsabai v. Vithoba Kbandappay 7 Bom. H, C. R. App. 26. 
“ Vibhufc vidd” is a renunciation of worldly affairs and interests 
analogous to that prescribed by the Smritis for Brahmanas, see 
Manu VI,; Gant. III. 

( f) MS, 1653. See above, p. 921. 
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A. 1. 13.—JAINS. 

The Jains generally submit to the HituM law of adoption 
though denying important doctrines. Their capacity to adopt 
is therefore governed by the ordinary rules, (a) 

A. 1. 14.—BHATELES. 

« The custom of the Bhutele caste prevents adoption when 
there is a kinsman in existence.” (b) 

A. 1. 15.—SANNYASIS and GOSAvlS. 

“ All classes may adopt with due ceremonies, Gosavis in¬ 
cluded.” (c) 

A married Gosavi took a boy (Talabda Koli) in adoption, 
on a promise to settle property on him. This was carried 
out by his widow about 30 years, after the husband's death, 
and was disputed by his relatives, but was held sufficient, (cl) 

A. 2.—ADOPTION BY A MALE—BY DELEGATION. 

A. 2.—1. BY MEANS OE WIPE. 

‘ f A woman may adopt with her (living) husband’s order. (a) 
It is not lawful for her to do so without the permission of 
her husband.” (/) 

•# » 

If the husband's death approaches the wife may obtain 
his permission and afterwards adopt as a widow, (</) 

(а) See above, p. 901 note (h) ; below. Sec. III. A. 3. 

(б) MS. 405. 

(c) MS, 1678. See 2 Str. II. L 133. Instances will be found below 
of adoptions by Prabhus, by Ling&yats and others ; and also above, 
p. 365 as. 

(d) Bhala Nahana v. Parhhu Hurt , X.L. R. 2 Bom. C7. 

(e) Reply of a $&siri in the Mankar case, 2 Borr. It. at p. 102. 

(/) Reply of Sastris of the Sadr Court in Sree Brijbliookunjee Malta- 
raj v. Sree Gokoolootsaojee Maharaj, 1 Borr. R. at p. 211. See the 
Viramitrodaya and the Datfcak ak aust rtbha to the same effect, quoted 
in Natayan v. Nana, 7 Bom. H. C. R. at p. 159, and Coleb. Dig. Bk. 
Y. T. 273 Comm. Also Yasishtha XV. 5. 

(g) 2 Str. H. L. 88; MS. 1661. Such cases as these, though some¬ 
times regarded as instances of delegation, are more properJy referred 
to implied authority to adopt given to the. widow. 
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RESTRICTIONS ON. 



A. 2, 2.—BY MEANS OF WIDOW. 

If u man begins the ceremonies of adoption, and dies 
before completing them, his widow, it was said, might 
complete them, (a) 

A. 2. 3.—BY MEANS OF DAUGHTER-IN-LAW. 

In case of lunacy of a husband the wife of the lunatic may 
adopt with her father-in-law's sanction, (b) 

The Sastri- in one case held a u daughter-in-law bound by 
her father-in-law's engagement that she should adopt/' a 
specified sapinda. (e) This vfas after the father-in-law's 
death. It is not clear whether the adoption was to be to the 
promisor or to his deceased son. If to the former he could 
not properly thus deprive his dead son of his due sraddhas, 
and the delegation was altogether questionable if meant to 
operate during the father-in-law's life; equally questionable 
as an attempt -to bind the widow of his son after his death. 

A. 3.—RESTRICTIONS ON ADOPTION TO PERSONS 
DECEASED. 

Spiritual, benefits are not the only ground of adoption. 
The Jains recognize adaption though they do not practise 
the Sraddha or Paksha ceremonies. ( d) Adoption rests 
generally on the advantage of having a son to perform 
funeral rites, which the Jains deny. But though the 
Hindu law of succession is applicable to them, yet it 
cannot be further extended so as to allow adoption to 


(«) 2 Str. H. L. 88 ; MS. 1661. Such cases as these, though some¬ 
times regarded as instances of delegation, are more properly referred 
to implied authority to adopt given to the widow. 

(&) ftec above. Sec. III. A. 1. 6. As to adoption by a wife on behalf 
Of a disqualified person, as rip. insane husband incapable of appointing 
her, 960 above, p. 1)08. She ought to adopt to her husband in the case 
in the text. Comp. R.amjee Hurreey. Thukoo Baee , 2 Borr. R, 485. 

(c) MS. 1682 ; Y. Fenka Beddi v. 0. Soobha Reddi , M, S. D. A, 
Dec. 1858, p. 204. 

. , [d) See above, p v 50S. 
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parents or sanction tho exercise of a power of adoption 
by another to dead persons («) through a fictitious gift. 

A son cannot, it was said, be adopted to the great-grand- 
fatlior of the last taker after the lapse of several years, 
when all tho spiritual purposes of a son, according to the 
largest construction of them, should have been satisfied. (6) 


A 4.—QUALIFICATIONS OF THE POWER TO ADOPT 
ARISING FROM FAMILY AND POLITICAL RELATIONS. 

A 4. 1.—CONSENT OF WIFE. 

A wife’s consent to adoption by her husband is not indis¬ 
pensable to the validity thereof, (c) Adoption is the act of 
tho husband alone. The wifo may join in it, (d) and ought 
to do so for a full compliance with the religious law. (e) 

The Poona Sastris replied in the Mdnkar case (/) that the 
husband ought to consult his wife on a proposed adoption, 
but that the right belongs to him alone. 


A. 4. 2.—FAMILY RELATIONS—KINDRED. 

Tho existence of brothers or other kinsmen does not 
affect a man’s capacity to adopt. It is said, indeed, that in 
a few castes tho parents or an undivided brother ( g) may 
object to a particular adoption, and in many the assent of 


(«) Bhagvandas v. Rdjmdl, 10 Bom. II. C. R. 241, 265. 

( b ) Mdsst Bhoobun Moyee Delia v. Ramkiahore Aeharjee, 10 M. I. A. 
279 ;S. C.3C, W. R. 15 P. 0. ; Bang. S. D. A. R. 1850, p. 122. 
A narrower limitation exists as bold in the case of Jains. Sea above. 

(c) AUmlt Manjari v. Fakir Charid, 5 0. S. D. A. R. 356. 

(cf) See Rwngamuh v. Atchummah at al, 4 M. I. A. 1; S. C. 7 C. W. 
R. 57, P. C. 

(c.) Colei)rooko says that according to the Mit&kshara, though tho 
mother’s consent may perhaps bo essential to tho gift, it is not to tho 
taking of a son in adoption. Mit. Chap. I. Seo. XI. para. 9, note. 
Sm below. Sec. V, as to the gift. 

(/) 2 Borr. R. at p. 102. 

(y) Steele, L. C. 385, 386. Tho consent may be a necessary restric¬ 
tion when a minor proposes to adopt—especially the consent of his 
parents . 
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ftelatrjyes must be asked, (a) bnt it is not provided that 
their disapproval shall invalidate the adoption, (h) They 
must be invited to take part in the ceremony, and a son of 
a brother or. other near relative is to be chosen by pre¬ 
ference, bnt 'these obligations are of a simply religious 

character.. /„■ ]___ 

T - A. 4. 3.—PUPILLAGE. 

The sanction of the Court of Wards is necessary to an 
adoption by a minor under its cave, (c) Act XX. ol. 1861 
makes no provision on this subject. It provides for the 
guardianship of a minor’s person and the administration of 
his estate, but does not declare him' generally incapable of 
jural acts. In the Bombay presidency therefore a boy under 
'guardianship, but capable ol religious acts, may possibly 
adopt or marry, though ha may not deal with his property, (cl) 

A. A. 4 —CONSENT OR AOQTIIESCENCE OF THE 
• SOVEREIGN. 

“The writing of documents is insignificant' (not essential). 
The Saslras do not reqitirO the permission ojf Government to 
be obtained for. an adoption.” (c) But “ they enjoin that a 
proposed adoption.should be notified t.otho (xd.vernmeni. (./ ) 
“ The object of applying to Government is that it may con¬ 
tinue to the adopted son Watans, &c., held from it. When 
the seat of Government is distant intimation may bo made 
to the local officer.’' (;/■) Even notice to the ruling power is 
not necessary to validate an adoption, [h) but it is so usual 


(a) Steele, L. C. 183, 385; 

(?>) Steelo, L. 0. 45* 

. (c) See above, Sec. III. A. 1. 5, p 917. 

(d) See above, A*. 1. 5'; and below, B. »>* 

(e) MS/1675. 

(/) MS, 1677, 1683. ' , 

■ ( 0 ) MS. 1711 ; 2 Stivi-L L 87. ' 

(h) SntroogmiiSutiwHij y'. SicibUra 2.'J£riapp* p. 28< S. C. o 
C. W.-K. IV C. 100. v 










^fcfxat an omission of it in an important case casts suspicion on 
the transaction. A want of sanction by the ruling pov/er is 
noiS sufficient to invalidate adoption duly made with sufficient 
ceremonies, (a) The sanction of the ruling power to an adop¬ 
tion by a Kulkarni or his widow, or by a coparcener in Kul- 
karniship or his widow, is not necessary to give it validity, nor 
has Government a right to prohibit or otherwise intervene 
in such adoption. ( b ) 

In several cases it seems to have been supposed that the 
sanction of the Government was necessary to an adoption by 
a widow where it would not have been essential to an adop¬ 
tion by her deceased husband, (c) The authorities however 
on which the widow's power rests impose no such condition 
on its exercise. 

Bombay Act II. of 1863, Sec. 6, Cl. 2, as to the non¬ 
recognition of adoption by a Court relates only to a question 
of assessability of land when raised between Government 
and the claimant by adoption. ( d ) It is not intended to re¬ 
gulate the enjoyment of an estate as amongst the heirs of 
the original grantee, 

THE CAPACITY TO ADOPT AND ITS EXERCISE 
B.— ADOPTION BY FEMALES. 

3. 1.—NO ADOPTION BY A MAIDEN. 

The Hindi! law imposes on parents the duty of getting 
their daughters married. It does not contemplate chil¬ 
dren as necessary to women on their own account, (?) Even 

(a) Bhaslcar Buchajee v. Narroo Bagonath, Bom. Sel. R. 25. 

(5) Ramachandra Vasudev v. Nanaji Timaji , 7 Bom. H. C. R. 26 A. 
C. J.; Sree Bn jbhoohmjee Maharaj v. Sree Gokoolooisoojee Maharaj ,, 
1 Borr. 181, 202 (2nd Ed.) ; Narhar Govmd v. Narayan Viihal, I. L. 
R. 1 Bom. 607 ; Huebutrad Mankur v. Govinrao Mankur , 2 Borr. 75, 
S3 (2nd Ed.); AlanJc Mcmjari v. Fakir Chand, 5 0. S. D. A. R. 356. 

(c) See below, B. 3. 36. 

( d ) Vasudeo An ant v. EamkrisJma , I. L. R. 2 Bom. 529. 

(«) See above, p. 873 ; below, B 3. 33. 
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.rrierl woman or a widow adopts only for lier husband, 
and herself takes but an incidental benefit save under the 
exceptional custom allowing a kritrima adoption to the 
woman alone in Maithila. For the unmarried woman there 
is no adoption ; nor in strictness for any woman except to 
her husband. ___ 

B. 2.—ADOPTION BY A WIFE. 

A wife only can receive authority to adopt (a) either as wife 
or as widow. She can adopt only as the representative of 
her husband, and under a real or assumed authority from 
him. This is generally admitted, (h) and is established 
by the following cases. 

B. 2. 1— ADOPTION BY A WIFE UNDER EXPRESS 
DELEGATION. 

In Thalcoo Baee Blade v. Bum'a Baee BMde ( c ) the Snstris 
quote from Vasislitha—A husband’s commands to adopt 
are required for a married woman, but for * 1 a widow to adopt 
without such command the permission of the father, or if he 
be not alive then of the (jnftti) relatives must be obtained.'” 

The express authority of her husband is indispensable, if 
a Wife adopts in his lifetime/in the Bombay Presidency, (d) 

R. 2. 2.—IMPLIED DELEGATION. 

This arises in such cases as those of a husband beginning 
the ceremonies of adoption with the participation of his wife. 
In the event of his becoming helpless sire .may complete the 
adoption. Any unequivocal indication of his assent would 
probably be taken as equivalent to an express command. 
This may be gathered frorn the bases in the next sub-section. 

(a) Bhagvdndds y. Rojmal, 10 Bom. II. 0. R. 241. 

(&) . See Ramji v. Ghamau, I. L. R. 6-Boult at p. 501. 

(t) 2 Boit. R. at p. 492. 

(d!) Nara yew v. Banc,, 7 Bom. TL.C. R- A. C. J. 153, 174 ; Bayabai 
v. Bala Venkatesh, 7 Bom. H. C R. App. i. ; Rangubai v. BliagirtMbai, 

I, L. R. 2'Bom. at> p.' 380; Ramji v. Ghamau, .1. L. B. 6 Bom. 498. 
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2. 3.—CONDITIONS OF EFFECTIVE DELEGATION. 

The husband directing his wife to adopt must be in a con¬ 
dition with regard to freedom from loathsome disease, such 
that he could himself adopt. So also as to his relations to his 
caste. In case of insanity his assent or command is assum¬ 
ed by the rules of several castes, his place being taken by 
the kinsmen in controlling the choice made by the wife, (a) 

A husband may authorize his wife to adopt a particular 
child, named by him, or a child selected by her. (b) 


B. 3 .—ADOPTION BY A WIDOW. 

C( The permission expressed or implied of her deceased hus¬ 
band is requisite to enable a widow to adopt. An implied 
permission arises from a known intention of the deceased to 
adopt. Failing this she must obtain the permission of her 
father-in-law or other relative."(c) This permission is merely 
substitutive in default of any intimation by the deceased 
husband of his wishes. When he has clearly signified his 
wishes, these prevail over the wishes either of the widow or 
of the relatives, as shown further on. 

The husband's sanction must have been given, accord¬ 
ing to the Mitakshara, as understood by Colebrooke, (d) bat¬ 
eaus© otherwise the adoption could not benefit him. But 
Colebrooke says the sanction may be replaced by that of the 
husband's kindred. ( g) Ellis thinks that the prior assent of 
the husband may not bo necessary amongst Sudras ; but it 
must be either expressed or presumed. 

The capacity of a widow to adopt must thus, like that of a 
wife, be drawn from a real or an assumed authorization on the 
part of the husband. If he has intimated a wish that there 


(«) Steele, L. C. 43, 182. 

(b) Veerapermai Pitta y v. Navrain Pillay, 1 Str. ft. 91; Ry Seva- 
gamy Naohiar v. Horaniah Gtirbak, 1 Mad. S. D. A. Dec. 101. 

(o) MS, 1602. 

(d) 2 Sfcr. H. L. 91; so Ellis, ib. 

(e) lb. and Mifc. Chap. I, Sec. XI. p. 9, notes. 
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be no adoption none can be made, (a) If lie lias 
left no direction at all, there can, according to tlie Bengal 
law, ho no adoption. According to the law of Bombay his 
assent may, in such a case, be assumed; but the widow's 
choice is controlled by the kinsmen, at least in a united 
family. (6) The consent or authority of the husband has been 
pronounced indispensable to an adoption by a widow alter 
his decease, in Bengal, (c);in the 1ST. W. Provinces, (d) and 
in Madras, (e) but in Madras it may now be replaced by 
the assent of the undivided members of the husband’s family, 
as in Bombay. (/) 

A. widow in Bengal .on the other hand cannot adopt without 
her husband’s consent, even though his heirs consent to the 
adoption, (p) 


(a) The Collector of Madura's case, 12 M. I, A. at p. 443; Baydbai v. 
Bdla Venktesh, 7 Bom. H. .C : B. at pp. xvii. ss. App. 

(b) Edmji v. Ghamau, I L B. 6 Bom. at pp. 502, 503 ; Collector of 
Madura’s case, 12 M. I, A. 397, 442. 

(c) Musst. Tara MuneeDivia v. Dev Narayan et al, 3 C. S. B. A. It. 

387 ; Huraclhun Mooknrjla v. Muthoranutk Mookurjia , 4 M. I. A. 144 ; 
S. G. 7 C. W. R. 71 B. 0.; Sutroogun Sid putt go v. Savitra Dye, 
2 Knapp, p.'287; S. C. 5; 0. W. R. P. C. 109 ; Musst: Bhoobun Moye, 
Debici v. Ramkishore Aclmrjee, 10 M. L A. 279 ; S. C.'3\Q. W. R. 15 
P. C.; Juggodnmba Debut v. Moneruth Mookerjea, C. S. B. A. R. for 
1858, p. 831 ; Soorodhunnee Dabea v. Doon/apersad Roy , 0. S. D. 

A. R. for 1858, p. 995 ; Jummoona Dasya v. Bamasoondari -I)., I. L. It. 
1 Cal. 289 ; Musst. Shehog Koeree v. Job gun Singh, 80. W7 R , p. 155 
(a case of Kritrima adoption). See the Batfc. Mini. Sec. I. para. 35; 
Golebrooke’s Digest, Bk. V. T, 273 ; 2 Str. H. L. 84, 92,96; 1 Macn. H. 
L. 662 Macn. EC. L. 175,182,189; Macn. Con. H. L. 125, 155,158. 

{d) R- Jlaimitn Chidl Singh v, Koomer Gunshcarn Sing , 2 Knapp, 203; 


S. G. 5 O. W. It. P. C. 69 ; Thajcur Oomrao Singh v. Tha JMahtab 


Koonwar , 2 Agra Rep. 103; Jairatji Dliamu v. M us an Dhama , 5 C. S. 
B. A. It. 3. 


(e)’ Vearapermal Pillay v. Narrdin Pillay, l Str. E 91. 

( f ) Shri Raghanadha v. Shri Braze Kishore, L. E. 3 I. A 154, 191. 


(g) Raja Shumshero Mull v Runec DUraj Konwar, 2 0. S* D. A, It. 


169 . 
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milarly an adoption by a widow was set aside for want of 
proof of authority for the adoption given by her husband, (a) 
in the N. W. Provinces. Adoption, without the husbaud's 
authority, gives to the adoptee, before or after the widow^s 
death, no right to property inherited by her from her hus¬ 
band, (i) where this law prevails, 

A son having died before his father, no custom of the 
family was shown to exist such that a widow could adopt 
a son under authority of her father-in-law, (c) The adoption 
was therefore pronounced void. 

The rule however as to an express authority is, as the 
Judicial Committee have shown, less exacting than the 
Dattaka Mimamsa declares, (d) 

The existence of brothers is not an obstacle to adoption 
under an authority from a deceased husband. ( e ) A Hindft 
may execute an instrument giving authority to adopt 
when he has attained the ordinary age of discretion. (/) 
This the Judicial Committee seem to have considered the 
age of majority by law, which would now be eighteen 
years, (g) But if the capacity to give authority arises at the 
same time with, the capacity to adopt, that would by some 


(a) Musst, Thakorain v. Mohun Lull, NT. W. P. S. D, R. N. S. Pfc. I. 
1863, p. 352. 

(5) Cliowdnj P adorn Singh v. Koer TJdaya Singh, 12 C. W. R. P. 
C. 1; S. C. 2 Beng. L. R. 101, P. C ; S. C. 12 M.' I. A. 350 ; Musst. 
Oodey Koowur v. Musst. Ladoo, 15 C. W. R. 16 P. C. 

(c) Musst. Ohylannee v* Nirpal Singh , 8 N. W. P. S. D. R. N. S. 
1858, p. 174 ; see Bhagvandds y. Raj mat, 10 Bom. H. C. R. 241. 

(d) See below, B. 3. 1„ 

( e ) 2Macn. H. L. p. 180 (Chap. VI. Case 5); Sri Raghunadas case, 
supra, p. 959 note (/) ; below, B. 3. 1. 

(J ) Jamoona Dasyci v. Bamasoonderai Danya Gh'oivdhrani , L. R. 3 
I. A ; 72, 78. 

(<;/) Act IX. of 1875, Sec. 3. The Act does not however affect adop¬ 
tion, see Sec. 2. «r 
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lawyers be fixed at the age when religious ceremonies 
in general can be fully performed, (a) 

It seerns that a state of indivision between a son. and his 
* father does not affect the validity of an authority given by 
the former. In the case of Gobincl Soondaree Delia v. Jug~ 
(jodumba Debia ( b ) the suit was on behalf of a son adopted 
on an alleged authority from a husband who had died nine 
years before his father. The authority was discredited, but 
the discussion shows that the Court thought that if genuine 
it would be valid. This has an important bearing on the 
right of the widow, where, as in Bombay, the assent of the 
, deceased husband is presumed. 


B. 3. 1.—ADOPTION BY A WIDOW UNDER EXPRESS 
AUTHORITY GIVEN BY AGT INTER VIVOS. 

An adoption thus authorized needs no sanction by the 
relatives, (c) A widow may adopt with the consent of her 
husband obtained before his decease or with that of his rela¬ 
tions thereafter, .(d) 

An authority to adopt under the husband's hand, though 
not complete as a testamentary disposition, is yet evidence 
of a declaration of fact, (g) 

Even in the case of the husband’s long absence it was 
said by the castes in Poona and Khandesh that a wife could 
adopt only with the’written authority of her husband. If 

(a) Sec Raj emir o Narain Lahoreey . Saroda Sundaree Dabec, 15 C. W. 
R. 548. The attempt to postpone the son's capacity beyond his 
attainment of majority approved in R. Huroosoondery v, Coomar 
Kristonath, 1 Unit. 398* would not now be sustained. 

{b) 3 C. W. R. 66 ; S. C. 15 ib, 5 Pr. Co. 

(c) See Bhasker Bhuchajee v. Naroo Rngoonath, Bom. Sel. R. p, 24 
(1st Ed.) ; above, B. 3. 

(d) Ry Sevagamy Nachiarv. Ilcraniah Gurbah, 1 Mad. S. D. A. R. 
101 ; Armdadi Ummal v. K'HpumaU, 3 Mad. H. 0. R. 288 ; Collector of 
Madura v. Mnfu Ramalinga Sathicpatty , 1 Beng. L. R. 1 P. C. ; S C. 
12 M, I. A. 397 ; S. C, 2 Mad. H. C. R. 206. 

(e) Brojo Kishorec Bassov for Radhanatk v, Srccauth Bose for Judo- 
math ; 8 0, W. R, 2-41 ; S. 0. 9 C. W. R. 168. 

VM h 
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absence was so prolonged as to raise a presumption of 
death the wife might adopt as a widow, (a) 

Amongst the Poona Brahmans a widow, it was said, must 
have her husband's order, and must also consult his kinsmen. 
In other castes it was said the consent of the relatives and of 
the caste, in some that the consent of the relatives alone, would 
supply the place of the husband’s order, (b) The leading doc¬ 
trines on the widow's substitutionary power of adoption have 
been thus stated by the Judicial Committee :—“ Mr. Cole- 
brooke's note on the MitAkshara (Chap. I. Sec. XI. Art. 9), 
which has been much discussed, clearly involves three pro¬ 
positions—First, that the widow’s power to receive a son in 
adoption, subject to some conditions, is now admitted by all 
■ the schools of Hindi! law except that of Maithila ; second, that 
the Bengal (or Gaura) school insists that the widow must have 
the formal permission of her husband in his lifetime ; third, 
that some at least of the other schools admit the adoption 
to be valid, if made by the widow with the assent of her 
husband's kindred. The first two propositions are admitted ; 
but it has been argued for the appellants that on the true 
construction of this note, Mr. Colebrooke's authority for the 
last proposition is limited to the Mahratta school, in which 
the treatise called the ‘ Mayukha ’ is the predominant autho¬ 
rity. Balam Bhatta, however, whom he cites as an authority 
lor a power of adoption in the widow, wider even than that 
expressed in the third proposition, was a commentator of the 
Benares school. And the several notes of Mr. Oolebrooke 
at pp. 92, 96, and 115 of the second volume of Strange’s 
Hiudu Law seem to their Lordships to show conclusively 
that he considered the doctrine embodied in the third 
proposition to be common to the followers of the Mifc&ksharA 
in the Benares as well as in the Mahratta school, and as 


{a) Steele, L. C. 1ST, A written authority does not seem legally 
indispensable, see below. 

(&) Steele, L, C. 47 137. 
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to bo receivable as the law current in the Zillah Viza- 
gapatam, which lies within the Northern or Andra Division 
of the Dravada Country.” 

“ Again Sir Thomas Strange's statement of the law in his 
work, YoL I, p. 79, is clear and unambiguous. He says: 
f Equally loose is the reason alleged against adoption by a 
widow, since the assent of the husband may be given, to 
take effect (like a will) after his death; and according to the 
doctrine of the Benares and Maharashtra schools, , prevailing 
in the Peninsula, it may be supplied by that of his kindred, 
her natural guardians ; but it is otherwise by the law that 
governs the Bengal Provinces.” (a) 

According to the Benares (Mitakshara) law it was said 
that the authority of a husband to a widow for adoption 
could not be replaced by that of his heirs after his death. (b) 
The Dattaka Mimamsa, the Pandits declared, prevailed over 
the works which allow a substitutive authority, (c) Mac- 
nagliten held the same view; but Colebrooke maintained the 
sufficiency of the kinsmen's sanction, and his doctrine was 
approved by the Judicial Committee in the Collector of 
Madura’s case.(d) 

There is no stereotyped form of authority to adopt, (e) It 
may be given either orally or in writing. (/) 

A deed, containing no words of devise, nor intended by 
testator to contain any disposition of his estate, except so 


(o) The Collector of Madura v. Muttoo Ramalinga Sathupatty , 12 
M. I. A. pp. 482-33. 

( b ) Baja Sfnimshere Mull v. Banee Dilraj Koomuur, 2 C. S. D. A. 

K. 169. 

.(c) See Datb. Mtm. Sec. I. para. 16; Yiraraitrodaya, Transl. p. 

116 . 

(d) 12 M. I. A. at p. 432, 

(e) Pritima Soondaree Chowdrain v. Anund Coomar Qhowdkry, 
6 C. W. B. 133 0. E. 

(/) 2 Str. II. L. 95, 96 ; Gudadhur Pershad Towaree v. Soondur 
Koomaree Delea, 4> C. W. B. 116 Pr. Co. 
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as that results from adoption of a son under it, is only a 
deed of permission to adopt, and not of a testamentary 
character, (a) 

Defects in evidence relating to the execution of a deed 
authorizing adoption are less material than as to the dis¬ 
position of a property by will. (6) 


B. 3. 2.—ADOPTION BY WIDOW UNDER AUTHORITY 
GIVEN BY WILL. 

A will giving power to adopt is sufficient authority, (c) 

A will of a childless Hitachi, giving power to adopt, though 
opposed to the interests of the widow or of the next rever¬ 
sionary heirs of the testator, is not inofficious, (d) 

A permission gi ven for adoption of a boy as co-heir with a 
son cannot bo converted into one for adoption after the death 
of the natural son. ( e ) It is really void from the first. (/) 


B. 3. 3.—POSITIVE COMMAND TO ADOPT. 

When a husband has given a positive command, the 
widow’s capacity to adopt appears in its strongest form as op¬ 
posed to the wishes or interests of the) kinsmen who will bo 
affected by the adoption, (g) The only question that can be 
raised in such a case is that of whether adoption is compul¬ 
sory. The duty does not seem to be doubted, but in .recent 
times it has come to be regarded as one that the Courts can¬ 
not properly enforce or at least not within any particular 

{a) Mnsst. Bhoohyn Mayer Debia v. Ramkishorc Ackarjee, 10 M. I. 
A. 2579; S. C. 3 C, W. R. 15 P. C. 

(M Jwnoona Dassya r. Bamasoondari Dassya, 25 0. W. R. 235; 
S. C. L. R, 31. A. p. 72. 

(c) Sayamalal Butt v. Soudamini Dasi , 5 Beng. L. E. 362. 

{d) S. M. Sarroda Bosses’ y. Tin Cowry Nandy, 1 Hyde K, 223. 

(e) Joy Chimdro Ra.ee v. Bhyrub' Chundro Raw,- C. S. D. A. R. 
1849, p. 461. 

(/) Seo . Padma Coomari Debra v. Court of JVanls, L. R. 8 I A. 229 * 
awl B. f>. 3 below. 

(g) See above, B. 3 and 3. 1. 
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{a) A widow directed by her deceased husband to adopt 
is bound to give effect- to his wishes before she can claim 
under the deed of permission framed chiefly for the benefit 
of the son she may adopt. ( h) 

A direction cannot be carried out contrary to the law, as 
ex. gr. while a son of the husband is living, (c) 

B. 3. 4.—CHOICE PRESCRIBED. 

It is common for a husband authorizing an adoption to 
specify the child he wishes to be taken, (d) Should that 
child die or be refused by his parents tho authority would 
still be held, at least in Bombay, to warrant the adoption oi 
another child unless indeed he had said <c such a child and 
no other/’ The presumption is that he desired an adoption* 
and by specifying the object merely indicated a preference. 
"Whether the same rule would prevail in Bengal may b© 
doubtful, as the presumption there is against an authority 
not clearly given. 

A Hindil by will- expresses a wish that his wife, after his 
death, should adopt the second son of a person, who had 
only one son born and alive at testator’s death. The widow 
is not bound to wait indefinitely till the person begets a 
second son, but may adopt a boy of her own choice under 
the power, (s) 

When a husband authorizes the adoption of a particular 
boy named by him, his widow or any of his widows (it there 
are more than one) cannot adopt any other boy so long as 
the boy, thus designated is alive. (/) 

(a) See above, pp. 903, 904; and below, Omission or Adoption. 

(h) Musst. Subudra Chowdryen v. Ooluknaih Chowdry , 7 C, S. D. 
A. R. 143. See above, p. 903; and below B. 3. 15 ; B. 3. 37. 

(c) 2 Macn. H. L. p. 199 (Chap. VI. Ca. 19); Bhoobun Mayd’s 
case, 10 M. I. A. 2/9. 

($) See above, p. 904. 

(c) Veerapermal Fillay v. Narraia Pillay, 1 Str. R. 91. See above, p* 
904, Note (5). 

(/) Bamehandra v. Bapu Khandu, Bom. IT. C. P. J- 1877, p. 42. 
Wo may add “ and not given in adoption.” See below, Secs. IV - V. 
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hen authority has been given to a widow to adopt the 
son of a particular person it is exhausted by his adoption. 

If he die it will not warrant another adoption to replace 
him, (a) 


B, 3. 5.—AUTHORITY GIVING QUALIFIED DISCRETION. 

The husband sometimes defines tlie class out of which 
the adopted son is to be taken, and failing such, names 
another class without prescribing the individual to be adopt¬ 
ed. The same principles of construction would probably be 
applied in this as in the last case. 

An instance of a qualified discretion is to be found in the 
deed of permission given in Musst . Bhoobim Moyee Debugs 
case. (#) In this the selection of a son is directed to be 
made by preference from the executant's own g'otra, but 
alternatively from another goto. 


B. 3. 6.-AUTHORITY .GIVING COMPLETE DISCRETION 
AS TO PERSON. 

This is probably the most common form, and it has been 
held th&fc under it the widow has a large discretion—or even 
an unlimited one—as to whom she will adopt or whether she 
will adopt at all. (c) 

Such an unfettered discretion as to the boy to be adopted 
was granted by the Anumati patra, or authority executed by 
the husband in the case of Kashee GJmndree Must ofee. ( d) 
This is the case most analogous to the assumed permission 
under which a widow adopts in Bombay. 


(a) Burmanand Bhuitacharyj v. Qomakunt Labor ee and others , 4 
C. S. D. A. R, 318; Qour N-ath Ghoudhree v. Anopooma Chcmdhoorain , 
C. S. D. A. R, for 1852, p. 332. 

(b) 10 M. I. A. ab p. 281. The same permission is conditional on 
the death of the son by birth, and provides for successive adoptions. 

(c) See above, pp. 903, .904. . 

(d) C. S. I). A. Part 1.13 Suram. Cases. The widow, it was directed, 
was to adopt on attaining maturity. 
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B. 3. 7.—AUTHORITY TO ADOPT WITH COMPLETE 
DISCRETION AS TO EXERCISE OF THE POWER. 

When a mere permission is given to adopt, should the 
widow think fit, the authority is complete, but according to 
the cases no obligation rests on the widow beyond the reli¬ 
gions one to further her husband's welfare in the other 
world, (a) 


B. 3. B ICONDITIONAL AUTHORITY. 

According to the Hindu law, a widow who has received 
from her deceased husband an express power to adopt a son 
in the event of liis natural-born son dying under age and 
unmarried, may, on the happening of that event, make a 
valid adoption. 

Thus an authority to adopt, in case the son dies, is valid, it 
was held, according to the law of Bengal, (5) but a contrary 
decision was arrived at in Madras, (c) Without special 
power for a second adoption a widow cannot adopt a second 
son upon the death of a son first adopted, ( d) 

In Purmanand Blmttacharaj v. Oomahmt (e) the authority 
was an alternati ve one between a boy named, and a Brahman 
boy in case there was a bar to the adoption of the former, 
and the widow having adopted a boy under the power, the 
boy died. She then adopted another boy, not coming within 
the above description, and the adoption was held illegal, as 
there was no sanction for the second adoption. 


(a) See 2 Sfcr. II. L. 97. 

( 1 ) Musst. Solukhna v. Ramdolal Tancle d al, 1. C. S. D. A. R 324. 

(c) Pootumall w.Goolam Russool, M. S. I). A- R. for 1854, p. 47. 

( d ) Gov.yrina.th Chowdhree v. Ancrpoorna Chowdhrain , C. S. D. A. 
R. 1852, p. 332 ; Purmanand Bhuttucharaj v. Oomahunt , 4 C. S. D. A. 
R. 318; Sreemutty Posse v. Tarackarn Coondoo , 1 Bourke, 48. 

(e) 4 C. S. D. A. R. 318. The precise contingency specified must 
happen. Mohundro Lall Mookerjee v. Rooktniney Dabey, Cory ton's 
R. 42. 
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A n authority to adopt, in case t]ie son and mother disagree, 
will not operate, {a) 


B. 3. 9.—IMPLIED AUTHORITY. 

This arises when a husband has begun an adoption but 
has been prevented from completing it by death. In Bombay 
any distinct intimation of his wish for an adoption would 
probably be held sufficient to support an adoption proper in 
itself, but the kinsmen have still a right, in an undivided 
family, to a controlling voice as to the choice of the boy to 
be adopted. ( b) 

The adoption of a brother was begun by a husband, and 
completed by the widows. The widows were not permitted 
to question the adoption, nor the right of the adopted son 
to adopt his nephew as his heir after his death, (o) 


B. 3. 11.—ADOPTION BY A WIDOW—AUTHORITY EXCLUD¬ 
ED BY PROHIBITION OR DISSENT OF THE HUSBAND. 

EXPRESS PROHIBITION. 

The Judicial Committee recognizing the substitutionary 
character of the widow’s function in adopting a son have 
declared her exercise of it impossible w henever a prohibition 
was to be gathered from the husband’s language or conduct. 

It appears to their Lordships that, inasmuch as the 
authorities in favour of the widow’s power to adopt with the 
assent of her husband’s kinsmen proceed in a great measure 


(a) Musst . SolukJmct v. Ramdolctl JPande et al, 1 C. S. D, A. R. 324- 
Conditional grants are nob favoured by Hinddlaw, and'here the "con¬ 
tingency provided for is one that; should not be anticipated. 

(&) Ildmj 1 v. Ghamau, 1 L. R. 6 Bom. 498. 

(c) Ranees Rathore et al v, Q. Kfiosal Sing, N. W. P. S. D. R. Pfc. 
II. 1864, p. 465. In the cases quoted above, See. III. A. 2. 1, p. 952, 
the widows proceeded to complete the adoptions on an.implied autho¬ 
rity from their husbands, with whom they had taken part ki the 
initial ceremonies. 
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_ r ___ tho assumption that his assent to this meritorious act 
is to be implied wherever ho has not forbidden it, so the 
power cannot be inferred when a prohibition by the husband 
either has been directly expressed by him, or can be reason¬ 
ably deduced from his disposition of his property, or the 
existence of a direct line competent to the full performance 
of religious duties, or from other circumstances of his family 
which afford no plea for a supersession of heirs on the 
ground of religious obligation to adopt a son in order to 
complete or fulfil defective religious rites.” (a) 

Hence where there is a positive prohibition by tbe husband 
a widow‘cannot adopt, (b) nor where tho husband’s assent 
cannot be implied, (c) 


Such an adoption will not affect his testamentary dispo¬ 
sition in favor of his brother, (d) 


B. 3. 12.—IMPLIED PROHIBITION OR DISSENT. 

« The Maratha School of Hindu, law permits the widow to 

adopt..provided [the husband] has neither said nor 

done anything which can be regarded as a prohibition to her 
or a refusal by himself when m articulo mortis to adopt.” 


r a \ Collector of Madura v. Mootoo Ramalinffa, 12 M. I. A. at p.443. 
<< Although some of the Marathi! Schools may use tho expression 
that the widow may adopt without tho consent of the husband, this 
means simply without his express assent. The foundation underlying 
every adoption amongst Hindds is the consent of tho husband. Ilia 
only difference between the Schools is that some require that it 
should be express, and that others are content with an implied assent, 
and are ready to imply it if he have neither said nor done anything 
inconsistent with such an implication.” Per Westropp, J., m 
Bdydbai v- Bala Veakatesh,, 7 Bom. H. 0. R. xviu. A PP- 
(fi) Bayabai v. Bala Venhatesh, 7 Bom. H. C. R. App. i. 

(c) See ib .; Naraijen v. Nana, 7 Bom. H. C. R- 173 A. C. J.; 
Bamachandra v. Bapu, Khandu, Bom. H. 0. P. J. 1877, p. 42. See the 
S&sfcri’s opinion below* p. 970 note (c). 

(d) Janki Bibeh y. Sadasheo Bai , 1 C. S. D A. R. 197. 
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is not any good authority for saying that any person, 
except the widow, can adopt a son on behalf of her hus¬ 
band. (a) She may adopt when her husband has not intimat¬ 
ed his dissent, even without the consent of kinsmen, at least 
according to some of the authorities, (6) but this is pro¬ 
perly limited in Bombay to the case of a divided family, (c) 
Where a husband writes to the Collector that his daugh¬ 
ters are his heirs, this may indicate a prohibition on the hus¬ 
band’s part to adoption by the widow while the daughters 
live or their line continues, (d) 


li 3. 13.—ADOPTION UNDER AN ASSUMED ASSENT 
OF THE HUSBAND. 

From the preceding cases it will have been gathered that 
authority from the husband either express or clearly implied 
enables a widow to adopt. On the other hand his pro- 

(«) Per Weatropp, C. J., in Bhagwandas v. Rajnial, 10 Bom. H, 
C. R. 257. The son becomes hors, so that she is deeply interested, as 
well as the continuator of her husband's existence for this purpose* 

(6) Sec above, pp. 864, 881. 

(c) Eamji v. Ghamau; I; L. R. 6 Bom*' at p. 503. 

In the case of Vimbudru v. Bctee Ranee, Morris R. Ft. II. p. 1, a 
question was put to the Sastri of the Sadr Court as follows :•— 

“ Can a widow of the Nagar Brahman caste adopt a son without 
having obtained the permission of her husband ? ” 

The answer was—' M If the husband forbade the adoption of a son, 
the widow could not adopt; but if he did not prohibit it, it must be 
understood that he assented to it. For it is* commanded in the 
SMstr that a person who has no male issue must adopt a y son, and' 
if the widow adopted under such circumstances, in the wdy required 
by the Sh&sbr, her act would be valid, Sorne law-books deny this 
right to the widow, but the greater number allow it. To give 
publicity to the adoption, it should be made known to the ruler, 
though if this was not done the adoption would’ hot be invalid, if 
otherwise in accordance with the SMstr.” Utx Majee Dtnkur v. 

Guntfa&Jiur Vaandeo, 3 Morr. It. 420. 

(d) Collector of Madura v. Mutu Ramalinga Satherpaity, 10 C. 

W. E. 17 p. c.; S. C.d Bong. L. U, 1P.C,; 12 M. I. L $ 97a'2 
Mad. H. C- R; 206, * 
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tion or dissent, however intimated, so it be decidedly 
intimated, makes an adoption impossible, (a) The widow 
does not, except incidentally, adopt for herself, but for her 
husband, (b) The Maratka doctrine of her capacity when no 
intimation of his will has been given by the husband rests on 
an assumption of his assent to what would be at once a 
duty and a benefit to him. The Saatris have in several cases 
placed the widow's capacity on this very ground, (c) She 
continues subordinatoly the ideal religious existence of her 
husband, ( d ) and when he has not expressed his wishes 
may express them for him, (e) though owing to her depend¬ 
ence, subject to the approval and control of the surviving 
male members of the undivided family. (/) 

The Sastris, to a question put them by the Court in 
Thutkoo Baee v. liumco B'aec, (g) replied:— “ K&tyayana also 
says—** A married woman (naree) certainly must not act 
without orders/ which we conceive to mean, those of a father, 
husband, and son. However, a widow has the power of 
adopting even without the orders of her husband. A widow 
destitute of all three legal protectors, is mistress in her own 
right of the power both of giving and receiving ; n 

The Vyavahara May&kha distinctly declares that the law 
ofYajnavalkya as to the dependence of women bears on the 


(a) See Bhagvandas v. Rnjmal , 10 Bom. H. C. R. at p. 257 ; 2 Str. 
H. L. 91; Chowdhry Fadam Singh v. Koer Tfdaya Singh, 2 Bong. 
L. R. at p. 104 P. 0. 

(h) lb. Her spiritual interests are fully recognized, but are consider¬ 
ed as bound up in his. 

(c) See above, p. 970, note (c.) 

(d) Above, pp. 88, 90. 

(e) Bhctgvdndcie- v. Rnjmal , 10 Bom. II, O. R. at p. 257. 

(/) Ramji v. Ghamatt , I. L R. 6 Bom. at pp. 502, 503. The Virarni- 
trodaya contends strongly for the necessity of assuming the husband's 
assent, while it recognizes that tho assent must be had of the bre¬ 
thren on whom the widow is dependent. Transl. p. 116* 

(#) 2 Borr. 488. 
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__essentially dependent on her husband and only during 

her coverture. As a widow she may adopt without tho 
command to which she is subject only as a wife. («) 
the Mankars’ case (b) the Sastris said a widow could adopt 
her husband’s brother’s son, but no one else, without her 
husband’s authority. Of the nine Pandits consulted in the 
easo (c) two say that the rule of the Dattaka M imainsa re¬ 
quiring the husband’s express consent is the one generally 
followed, hut that the Saipskarakaustubha and the Vyavaliara. 
MayCikha have established for the Maratli&s that a widow 
may adopt without her husband’s order. Four say the order 
may bo dispensed with. One says the adoption may be 
made with the consent of the husband’s kindred and of the 
caste, or oven without any order or consent at all. to this 
another adds “ provided her husband did not say he wished 
to have no son adopted.” In the two answers oi the feastiis 
which follow, the same vacillation may be noticed. 


“ A widow without her husband’s permission may adopt 
with the sanction of some senior member of the family.” (d) 


“ An adoption by a widow is not invalidated by want of 
permission from the deceased husband or his brother.” (e) 

Where there is no prohibition, there is a permission on 
the husband's part for a widow to give but not to take in 
adoption, according to tbo Bengal law. (/ ) 


(a) Yyav. May. Chap. IY. Sec. V. p. 17, 18. 

(b) 2 Eorr. R. p. 104, 

(c) 2 Borr. R. at p. 104. 

(d) MS. 1674. 

(e\ MS, 1753. In this case the permission of the nearest relative, 
which ixi the previous answer was said fco be necessary, is pronounced 


needles 


(/) Tarim Churan- v. Sarocla SiundoTi Dasi, 3 Beng. L. R. 145 A. C. 
J.y S. 0, ll.C./W. R 468 ; see DM. Chand, Sec. l/paras. 31, 32, 
and Soc. V. below. . . 
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consent or authority of the husband is not indispens¬ 
able to adoption by a widow 

In the-Dravida country^ Madras, (&) 

In the Sariiogi Agarvali caste of Jains, (b) 

The Sasferas of the Jains authorize a widow to adopt 
without the sanction of her husband, The age for adoption 
extends to the 32nd year, (c)* 

The S&stris in the Bombay Presidency have usually 
favoured the widow’s unfettered power to adopt, as in the 
two following instances. 

“ The widow of a member of an undivided family may 
adopt.”” (d) 

u The widows of two brothers may severally adopt.” (e) 

It has however been decided by a Full Bench of the Bom¬ 
bay High Court that a widow of-a mem box* of an undivided, 
family cannot adopt without the assent of the members of 
the family who succeed on her husband^ death. It is only. 
when she takes, as'widow, a separated husband’s estate that 
she has unfetterd authority. (/) 

tc The daughter-in-law may adopt notwithstanding a prior 
adoption by her father-in-law.” (< 7 ) 


(a) Collector of Madura v. Mutii Ramalinga Sathcrpatty, 12 M. I. A. 
397 ; S. C. 2 Mach II. C, R. 206; see next page. 

(b) Sheo Singh Bav v. Musst. Dakho, 6 Ns W.. P. H. C. R. 382; Mit. 
Chap. I. Sec. XI. 9 note; 1 Str. IL L. 79 ; 2 Str. H. L. 92, m' 9 115$ 
Vyav. May. Chap. IV. Sec. V. 17, 18. 

(c) MaharajaGovindnath Ray v. Gulalckund et al ,5 C. S.D. A. R, 276. 

(d) MS. 1650. This means without sanction. 

(e) MS. 1750. 

(f) Rcwiji v. Ghamcm , I. L. R. 6 Bom. 498. The previous' bases 

aro in this fully discussed. '$ee below, 3,. 23*y 3. 25 ; 3.. ■ 

(g) MS. 1666; i. e, the Widow rnay'a'dppt^o her own liusbancl. But 
the son thus adopted” would succeed only to his adoptive father’s 
separate property. The adoptive father’s interest in the joint estate 
merged on his death in his father’s. Such-at least is the doctrine 
favoured by the Courts. See references in note (/). 
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2 ^A mother-in-law and then the daughter-in-law adopt 
different boys. The one adopted by the daughter-in-law is 
heir to her husband.^ (a) 

e * There being an adoptive mother and a widow of an adopt¬ 
ed son, the former cannot adopt without special reason.” (h) 

Under the law which prevails in the Dravida countiy, a 
widow without any permission from her husband may, if 
duly authorized by his kinsmen, adopt a son to him in every 
case in which such an adoption would be valid if made by 
her under written authority from her husband, (c) 


B. 8. 14.—ADOPTION BY A WIDOW, A CONSCIENTIOUS, 
OBLIGATION. 

It follows from what has been said that the widow is bound 
in religion to adopt conscientiously with a view to the benefit 
of her deceased husband, not capriciously, or so as to spite 
the husbands family. If a suitable boy can be had she 
ought to adopt from the husband's gotra, as she is thus most 
likely to maintain the family sacra. ( d ) This obligation is 
not precisely a legal one, ( e ) but if the widow disregards it 
without reason and seeks to introduce an objectionable mem¬ 
ber into the family the kinsmen may interfere. (/) On the 
other hand they cannot properly refuse their assent to the 
dependent widow who desires to free her conscience and 
further her husband's happiness by a fit adoption, (g) 

The obligation to adopt is one that cannot be legally and 
directly enforced even when an express authority or command 

(a) MS. 1761. See below, Snb-sec. 3. 23. 

(h) Above, p, 405, Q. 22. 

(c) Rajah Vellanki Venkata Krishna Rav v. Venkatrama Lakshmi , 

I L. R. I Mad. 174; S. C. L. R. 4 L A. 1. 

(d) 2 Sfcr. H. L. 98. 

(e) See Sec. IV. 

(/) See Ramji v. Ghamau , I. L. R. 6 Bom. 498. 

(?) See above, pp. 864, 881; Steele, L. C. 45; Rakfonabuiv. Radka - 
bai, 5 Bom. H. C. R. 181 A. C. J. 
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PROPER TIME. 



een given by the deceased husband, much less can it 
be enforced when no direction has been given. The widow 
is then left to the promptings of her own conscience and 
judgment alone, (a) 

If a widow in a divided family adopts in the proper and 
bona fide performance of a religions duty, and neither., capri¬ 
ciously nor from a corrupt motive, the adoption is good in 
the Marathd country, though without permission of the 
husband or consent of his kindred, (fe) or even that of the 
co-widow, (c) 

The widow adopting must be a free agent. Constraint or 
undue influence will vitiate the adoption, {d) 

The observations of the Judicial Committee in the Bamnad 
case to the effect “that there should be such evidence 
of the assent of kinsmen as suffices to show that the act [of 
adoption] is done by the widow in the proper and bond fide 
performance of a religions duty, and neither capriciously 
nor from a corrupt motive/' were explained in the sense 
that “Nice questions are not to be -entertained as to the 
motives of a widow making an adoption so long as they are 
not corrupt or capricious." (e) 

B. 3. 15.—TIME FOR ADOPTION BY A WIDOW. 

The religious obligation under which a.widow is placed 
by a direction to adopt makes it an imperative duty to fulfil 
her husband's purpose as soon as possible. But though 
inordinate delay has in one or two cases; been cQnsidered a 

__ ■■ -_ __V-1----- : --—7—"- 

(a) See above, pp. 903, 905. 

(&) Bhagt>tmda$' v. Rajmbl, 10 Bom. H. 0 It. at p 2o7 Rafflji v. 
GJumau I. L. % 6 Bom. p. 501; Tlmckoo Baee v. Ruma Baee, 2 
Borr. 488 (2nd Ed.) 

(c) Rakhraabai v. Radhabai, 5 Bom. PI. 0. R. 181 A. O. J.; llii'pchand 
Rakhmctbai, 8 Bo. II. C. R. 114 A. O. J. It is as incumbent on the 
sapindaS to allow a widow 5 'to appease her husband’s manes as it is 
on the co-widow to jbi.n in furthering this pious purpose. 

(d) Bayahai v. Bala Venktesh, 7 Bom. H. C. R. 1 App. ; Somasekhara 
v. Subliadram&ji, I, L. R. 6 Bom. 524, 527. 

(e) Raja Veilmli v, Venkata Rama } L. R. 4 I. A* l. 
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__ for preventing widows from reserving to themselves 
benefits in which they were intended to have only an inci¬ 
dental share, yet it cannot generally bo said that promptness 
in adopting is more than a pious duty. On the other hand 
the capacity to adopt is not barred by limitation; it may be 
exercised virtually at any time during the widow's life. 

The sooner adoption is made after the husband's death the 
better, (a) “ A widow should adopt within a year of her hus¬ 
band’s death.” (b) The non-exercise however by a widow of 
the right of adoption for one year after her husband's death 
does nob entitle his next heir to sue for his share, for during 
the widow's life he has no right to present possession, (c) 

An adoption, 15 years after the husband's death, under 
his authority, was held good, (d) and even an adoption 20 
years after the husband’s death, (e) 

The presumption against adoption arising from neglect by 
a widow to adopt for six or seven years after the death ol 
her husband (the Raja of Nattoro) was considered not so 
great as the prosumption in favor of the Raja’s having given 
power to adopt.(/) 

B. 3. 16.—ADOPTION BY WIDOW—OF HUSBAND'S 
NEPHEW OR OTHER SAPINDA- 
Religious feeling usually prompts a husband in giving 
authority to adopt to designate a nephew or a member of 
his gotra either individually or by class as the person for 
adoption. He may however designate a stranger as he might 
adopt a stranger, or ho may leave the choice to his widow s 


(fi) Verayermal Fillay v. Narrain Pillay, 1 Str. R. 9L 
(h) MS. 1734 

(c) Ramanamall v. Salon Annavi, 2 Mad. H. C. R. 399. 

( d ) East’s Notes, Case 10, 2 Mori. Dig. 18. 

(e) Muest . Anundmoyee v. Sheeb Ohunder Roy , 9 M. I. A. 287 ; 
S. C. Beng. S. D. A, Rep. 1855, p. 218. 

(/) R Chundemath Roy v. Kooer Gobindnath Roy, 18C. W. R. 221. 
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cretion. In the last case, and in what may in Bombay be 
deemed the similar case of no particular intimation of bis 
wishes haying been given by the husband, the widow, like 
the husband, ought to adopt from amongst nephews or near 
kinsmen, (a) The Sastris, as has been seen, have been dis¬ 
posed to exempt her from control if she should take a 
nephew, but they have shrunk from pronouncing an adoption 
of a stranger duly celebrated invalid, The choice therefore, 
though subject to control, cannot be deemed legally limited 
to any particular family so long as it is made within the 
caste, and outside the offspring of sisters and daughters of 
the husband. (6) 

B, 8, 17.—ADOPTION BY WIDOW’ —AUTHORITY IE THE 
. . CASE OF TWO OB MORE WIDOWS. 

Where there are two widows the husband may authorize 
both to adopt. In the absence of an order they ought both 
to concur in an adoption. But in case of difference the 
elder has the .superior right; and the younger cannot, it would 
seem, adopt without her senior's authority, except in case of 
irregularity on the senior’s part causing interference by the 
caste, (e) Thus the Sastris say:— 

“The eldest of several widows has the right to adopt. On 
her death or disqualification the right passes to the next 
widow in order of marriage. She is disqualified by leprosy. ;; (d) 
“A man having directed an adoption, the elder widow 
may adopt against the wish of the junior. ” (e) 

“The senior widow of a Sfidra, though married by pat, has 
a preferential right to adopt over the second though married 

(er) Above, pp- 886, 913; Sab-sec. 3. 13. 

[h) See further, on this subject in the next Section. 

(c) Steele, h . C. 48, 187; Rakhmabaiv . Radhctbai, 5 Bom. H. 0. 
B. 181 A. C. J. ; Ramji v. Ghamau , I. L. R. 6 Bom. at p. 503. 

/(d) MS, 1609. Sec above, p. 412, Q. 36. 

(e) MS. 1656. An authority cannot be given to each of two widows 
to adopt so that there may he two adopted sons at once. See Gosavl , 
Shreo Chundmmilee v. Ginlharajec , 4N. W. P. B. 226. 

128 n 
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lagna/ the one ceremony conferring in that caste the 
same rights as the other. ” (a) 

“ The elder of two widows may adopt though the younger 
has a daughter. ” (b) 

A husband gave directions to each of his two wives 
to adopt. After his death they divided the property. The 
elder gave away her share and died. The younger then 
adopted a son. The Sfistri said he might recover the aliened 
share from the donee, (c) In this case if the two widows, as 
is sometimes supposed, took a joint estate inalienable and 
vesting on the death of one widow solely in the other, the 
donee could not of course have taken anything as against 
the surviving widow, (d) This does not however seem to 
have been the view of the.SSstri. The performance of the 
Svaddhas ought in his opinion to bo provided for by adop¬ 
tion, and the fulfilment of the duty which was incumbent 
from the beginning of widowhood defeated the gift made 
at a later time and subject to the duty, (e) 

Where the elder of two widows has assented to an adop¬ 
tion by the other she cannot herself adopt another hoy.{J ) 


13. 3. 18—ADOPTION BY WIDOW— CIRCUMSTANCES IN 
WHICH THE CAPACITY MAY BE EXERCISED. 

These are generally the same as for the husband himself. 
The obstacles to adoption by the husband operate equally 
to prevent an adoption by the widow. For instance the 


(«) MS. 1655. See above, pp. 413, 417, 427. 

(ft) MS. 1734. The exi.8fcenoo.of a daughter does nob in any ease 
prevent an adoption. 

(c) 2 Macn. H. L. 247, Case XL. 

(d) Above, p. 103. 

(<?) The adoption of a son operates retrospectively as a renewal or 
continuance of the adoptive father’s existence as to an estate held 
solely or jointly by the latter at the time of his death. 

(/) Rmmhandra v. Rapu Kkcmdu, Bom. II. C. P. J. 1877, p. 43. 
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fence of a son, either begotten or adopted, or the deceased 
husband’s having died outcast. The circumstances which 
bar, or are supposed to bar, adoption by a widow are more 
particularly considered below. Where the elder of two 
widows has adopted a son' the other cannot during his life 
adopt another, (a) On the death of a son adopted by the 
senior widow under authority of her husband, the second 
widow may adopt a second son upon an independent 
authority from her husband, (b) The authority to make 
successive adoptions is considered below. 


B. 3. 19—ADOPTION BY A WIDOW—SON DECEASED 
SONLESS. 

An authority to adopt is frequently conditional on the 
death of a son. It provides sometimes for the event of a first 
or second adopted son’s replacement in the event of his 
death. In such cases, it has to be borne in mind, the 
husband lias by no means an unlimited power of future 
disposition. The son, whether begotten or adopted, by his 
birth or adoption and initiation, acquires rights and becomes 
a source of rights, which are regulated and guarded by the 
family law so as not to be subject to- indefinite modification 
at the will of any individual. The authority to adopt cannot 
be made a means of upsetting the law on which it rests. 
Where the husband has given power to a widow to adopt, 
on tho death of a natural son, an adopted son, or one adopted 
by her, the widow can exercise the authority only when the 
son dies unmarried, or leaving no child or widow, (c) 


(a) Steele, L. 0-48. See p. 97 i (e). 

(5) Shama Chunder et al v. Narain Debecili, 1 C. S. D. A. R. 209 ; 
contra Narainee Dabeh v. JIurkishore Rut, .1 C. S. D. A. R. .>9. 


(c) Musst. Bhoobun Moyee Debiav. RamkisTiore AchciTjee, 10 M. I. A. 
279 ; S. 0. 3 0- W. R. 15 P C.; S. C. Bang. S. D. A. JR. 1858, p. 122. 
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3. 21—SUCCESSIVE ADOPTIONS BY A WIDOW. 
Whore the son dies unmarried and without having adopted, 
full effect can be given to the authority to adopt son after 
son without the embarrassment of competing rights, which 
must arise from a series of adopted sons leaving widows, 
each perhaps entitled to adopt. Tho difficulty that would 
arise in the latter case has been perceived by the Judicial 
Committee. In R. V. Venkata Krish/narao v. Venkata Rama 
LaJcshmi Narasaiyya , (a) Sir J. Colville says : “ It is not 

necessary to consider in what way successive adoptions 
operate. It is sufficient to say that the law has established 
that they may take place.” 

Where a widow adopted a second sou, upon the death of 
an adopted son, the Court rejected the suit of the deceased 
owner’s brother with reference to the uncertainty of the law, 
in respect of the right of the presumptive next taker after a 
Hindil widow, to a decree, declaring her adoption invalid, (b) 

When not expressly prohibited, a widow may make a 
second adoption with the sanction of the kinsmen. If some 
kinsmen give sanction, and others withhold it from interested 
motives, and both these are equally related to the deceased, 
the widow can adopt, acting upon the sanction of those 
kinsmen who gave it. (r) 

A second adopted son takes the place of the first, but only 
if the first adopted died without issue, (d) In an authority 
to adopt successively the condition “ if necessary” must be 
understood. Where an authority had been given to a wife 
to adopt five sons in succession, and the son first adopted 
lived to perform all the sacra, it was held that on his death 


(а) L. R. 4 I. A. 1 ; S. C. I. L. R. 1 Mad. 174. 

(б) By Brohmo Moyee v. R. Anancl Lull Roy, 19 C. W. R. 419. 

(c) Parasara Bhatar v. Rang Baja Whalar, I. L. R. 2 Mad. 202 ; 
see also Ralclmabai v Badliabai, 5 Bom. H. C. R. at p. 191. This 
shows that tho authority to give or withhold sanction is not a right 
of property, but simply a part of the religious and family law. 

(ti) Shama Ghunder v. Navain Debeah, 1 C. S. D. A. R. 209. 
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ied his mother could adopt to his father, (a) This 
may perhaps be justified on the principle that there was no 
widow of the adopted son to take a jointure of the sacra, but 
tho retrogression of the right to adopt could not be carried 
further without introducing confusion. ( b) 


B. 3. 22.—ADOPTION BY A WIDOW—SIMULTANEOUS 
ADOPTIONS. 

As the existence of ono son makes the adoption of another 
illegal, the attempt to adopt two sons at once has been pro¬ 
nounced invalid as to both, (c) It could indeed be no more 
regarded as generally possible than the simultaneous marriage 
of two or more wives under a law of monogamy. 


B. 3: 23.— ADOPTION BY A WIDOW—CIRCUMSTANCES 
WHICH BAR ADOPTION. 

It follows from the delegated or substitutionary character 
of the widow's authority to adopt ( d ) that the impedi¬ 
ments to adoption external to the husband which affect 
adoption by him equally affect adoption by the widow. 
And as she has to perform an act of intelligence of 
Sacred import, she must in her owm person satisfy the con¬ 
ditions requisite to make such an act effectual. The circum¬ 
stances in which the power can or cannot be exercised have 
already been considered. Amongst those might have been 
placed the existence of vested interests as viewed from the 
negative side, but this recently developed doctrine having 
been usually discussed by the Courts with reference to its 
positive operation as a bar to adoption or as depriving adop- 

(a) Ram Soondur Singh v. Surbmee^Dossee, 22 C. W. R. 121 C, R. 

(ft) See below B. 3. 23 ; B. 3. 25. 

(c) See Oyanendro Chunder Lahiri v. Kalla Pahar Hajee , I. L. R. 9 
Calc. 50 ; Monemothonauth Day v. Ouauth NauthDay, Bourke’s R. 189; 
S. Siddesory Dosee v. Doorgachurn 8ett f Bourke 360; Bhya Ram 
Singh v. Agur Singh, 1 N. W. P. H. C. R. 203 ; Senkol lev an v. Aurla - 
nada Ambalafcaran, M. 3. D. A. R. for 1862, p. 27. 

x (d) See 2 Sfcr. H. L. 88, 91, 92, 94. 
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of its usual consequences, will bo here treated from 
same point of view. 

The principle now generally accepted by the Courts that 
a widow cannot adopt so as to defeat a vested interest (a) is not 
to be found in that form in the Hindu authorities. ( b ) It has 
been taken in two senses: (1) that the adoption under such 
circumstances is void, and (2) that though not void its regular 
effects are limited so as not to divest the vested estate. There 
has been a difference of views also as to whether the hus¬ 
bands authority does or does not make the rule inapplica¬ 
ble. It is almost inevitable that an adoption by a widow 
should cause some loss to kinsmen or contingent reversioners, 
and the principle has again been varied so as to make the 
consent of the parties thus interested or of a majority or of 
some of them necessary, (o) In Bengal the widow takes a life 
estate though not more even in an undivided family. If she 
adopts under a license from her husband she deprives his 
brethren of the succession. In Bombay she takes the suc¬ 
cession only in a divided family, • but an adoption by her 
defeats the estate which otherwise must go to the heirs 
next in succession at her death. She may have a daughter 
or a daughter’s son taking, according to the prevailing 
theory, from her deceased husband. It is inconsistent with 
the theory of her position as not being a source whence 
succession is derived that she should have a power of defeat¬ 
ing at her pleasure that succession which the law approves, 
but this has by the decisions been conceded to her. 

(a) See Rupchand v Rakhmdbdi , 8 Bom. IT. C. it. 114. 

(b) A more descent cast makes no difference except when a son 
Has taken the estate and left a widow. A right so devolved cannot 
be displaced by an adoption even under an express authority from 
the deceased son’s father by his mother. See Bhoobumnotjee Delia's 
case, 10 M. I. A. 271), quoted i n Rajah VellanJci Venkata Krishna Rao 
v. Venkata Rama Lalcshmi Narsayya, L. R. 4 I. A. at p. 9. 

(c) See The Collector of Madura v. Muttu Ramalinga Sadhupaity , 12 
M. LA. 397 ; Sri Raghunada v. Sri Brozo Kishoro , L. R. 3 I. A If) 4, 
191, 192; Ramji v Ghamau , L L. R. G Bom. 498, 501. 
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adoption of a son operates retrospectively, (a) He is 
looked on in the light of a posthumous son, and though a 
widow cannot/ adopt with the consequence of giving effect to 
a fraud, (b) yet there is nothing unreasonable in the loss of an 
estate divested by an adoption) when the estate has from the 
first been subject to that kind' of defeasance. The defeasance 
arises from what is in theory a deferred act of the deceased 
adoptive father, who could always have adopted had he 
lived, and whose spiritual life is continued by his widow. 

In Bhoobiinmoy.ee Debia’s case the divesting of an estate 
was put forward by Lord Kingsdown rather perhaps as an illus¬ 
tration of the inconvenience that would arise from adoptions 
creating new collateral heirs than as a thing in itself impos¬ 
sible under the Hind ft law . (c) In o ther cases the inconveni¬ 
ence has been made a ground for a supposed prohibition, (d) 
ft is true that in many instances the supposed prohibition 
coincides in its operation with the actual principles of the 
Hindu law as drawn from the native sources, but in others 
it does not. It is desirable therefore that these principles 
and their bearing on the matter in question should, if possible, 
be ascertained and established. The sacra of a Hindft family 
are regarded as descending regularly with its estate from 
father to son for ever. The birth and the initiation of the 
son make him the joint or the sole depositary of this group 


(a) The common statement has been adopted. Its proper sense is 
that an adopted son is regarded as a continuator of the adoptive 
father’s personality as to his property and sacra whether separate or 
in a united family. The adoption is not retrospective for the purpose 
of enabling the son to take back a property which his father had not, 
and which between the father’s death and the adoption has been 
given by the law to some other separated relative or branch of the 
original family. 

.(b) See above, pp. 366, 367. 

(c) See also Sri Raghwiadass case, L, R. 3 I. A. at p. 193, 

(d) See The Collector of Madura's case, 12 M. I. A. 397 ; Rupchand 
v. Rakkmabai, 8 Bom. H. €. R. 114 ; Kalhj Prosono Ghose v. GocooU 
cJmudra MiUer> 1. L. R. 2 Calc. 307. 
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bound to provide 
for his father’s sraddhas : lie is entitled to the due perform¬ 
ance of his own* The proper celebrant is a son begotten 
or adopted; but if the estate passes to a remoter heir the 
duty goes with it. The last holder,—though no ceremonies 
are so'effectual as those performed by a son,—yet receives 
such benefit as is possible from the actual successor to the 
property. Now by an adoption higher in the line this bless¬ 
ing is lost. The son adopted for instance by the mother 
of one deceased performs a father’s sraddhas for his ceremo¬ 
nial father, but not for his ceremonial brother. The latter is 
thus, according to Hindi! sentiment, placed in a worse 
position than if there had been no adoption at all. If the 
deceased have left a widow, it is she alone who, as partner 
1 during his life of his sacra, and capable of continuing them 
after his death, can in accordance with theory adopt a son. 
The son is her son as'well as her husband’s. Even in his 
life both ought to concur in an adoption. The books say 
nothing of a husband, even in his life, authorizing an adoption 
by any one but his wife, and Sir M. Westropp was fully 
warranted in. seating that there is no authority for any one 
but the widow' to adopt a son to her husband after his 
death, {a) She only could legally have joined in procuring 
the son by birth who is replaced by the adopted son, and the 
imitation of nature thus points her out as solely endowed 
with tffe faculty of adoption when her husband can no longer 
exercise it. 

There are thus strong reasons, though the Sastris seem in 
a few instances not to have sufficiently adverted to them, (h) 
why adoption by a mother to her son should be disallowed, (c) 
and why an adoption by her to her deceased husband should 
not be allowed to supersede the right of the deceased son’s 


(«.) BTtagvandas v. Rajml> 10 Bom. H. C. R. at pp. 257, 258. 
(/>) See 2 Str. H. L. 93, 94, 95. See below Sub-sec. 3. 26. 
(<j) See above, Sub-sec. 3. lo. 
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wr&ow. The reasons do not at all rest on a devesting of the 
junior widow's estate, but the preservation of her estate is 
incident to* her exclusive faculty of adoption. If the view 
here taken is correct, a mother succeeding to her son after 
the son's investiture (upanayana) is not the more capable of 
adopting* a son to him because she devests no estate but 
her own, but a case to the contrary is referred to below, (a) 

There are cases however in which an only son or an 
adopted son dies still an infant. Such a one must usually 
have died unmarried. If he had advanced to the samskara of 
marriage (6) he must have gone through the preceding 
ceremonies requisite to qualify him for performing the 
sruddhas of his ancestors according to the rules of the caste 
and the family. His competence in this respect he must, in 
the absence of a son, have imparted in a measure to his wife, 
who.has taken a jointure of his ceremonial virtue, (c) But 
death before marriage is not attended with these effects. 
The infant dying. before tonsure is not entitled even to a 
ceremonial funeral. Until investiture the son of a twice-born 
man is but once born, and needing the religious second 
birth ranks only as a das or slave entitled to subsistence 
and mundane benefits, but not yet sharing, or not fully 
sharing, the spiritual heritage of his family, (c?) As then 
the sacra have never fully devolved on such a boy they may 
bo conceived as still vested (so to speak) in his mother, 
whose spiritual representation of her deceased husband has 
not been replaced by that of his son. She may then adopt 
a second and a third son should the first and the second 


( a ) Bykant Monee Roy v. Kisto Soonderee Roy, 7 C. "W*. Ik 392 0. It. 
See the remarks of Melvill, J., in Eujpmand v. Rahhmabai, 8 Bom. 
H. 0. B. at pp. 118, 128 A. C. J. 

(b) See above, p. 878. 

(e) See Moniram Kolita v. Kerry Kolitany , L. R. 7 I. A. at pp. 146, 
148; above, pp. 90 ss.; Vijiarangam v. Lakshuman , 8 Bom, II. C. R. 
at p. 258. 

(cl) See above, p. 922. 

124 h 
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imYet* have attained ceremonial competence, (a) If the son 
have reached this stage it does not appear that the sacra 
and the faculty* of adoption can revert to the mother, (b) 
Along with the spiritual capacity the responsibility also 
has finally centered in the son. (c) 

When the deceased husband has died as a member of an 
undivided family the faculty of adoption is still peculiar to 
the widow. Bat as a consequence of her general depend¬ 
ence she cannot exercise this faculty without the approval 
of the kinsmen, (d) except where that approval is improperly 
withheld, (e) The- sanction is not necessary where the hus¬ 
band has given her authority to adopt, and especially where he 
has himself designated the boy for adoption. In such a case 
the vested interests of the kinsmen are displaced by the adop¬ 
tion, whether they approve it or not. (/) This shows that the 
need of their sanction does not arise from thpir rights in the 
property but from their family relation to the widow. Their 
authority may be likened to that sometimes given to a girl’s 
guardian under the English law to give or to withhold his sanc¬ 
tion to her marriage. This, though its exercise may greatly 
affect his own fortune, is not a right of the guardian which 
he is at liberty to use for his personal enrichment. He is 
bound to use it conscientiously, and failing to do so he may be 


(a) Sec Rajah Vdlanki Venkat Krislinarav v. Venkatraim Lakslmi 
Narsayya , L. R. 4 I. A. at p. 9. 

(5) Judic. cit. 

(c) Seo Musst . Bhoobunmmjee Debia v. Ramkishore Acharji Chowdhry, 
10 M. I. A. at p. 310. 

(c?) ShrL Racjhumdha v Shri Bravo Kishore, L. R. 8 I. A. 101. 

(e) See Rakkmdbai v. Radhabai , 5 Bom. H. C. R. 181, 188; above 
pp. S64), 881. 

(/) See Sri Raghunadav . Sri Brozo Kishore, L. R. o I. A. 154, 173 ; 
JDinkar Bitar Am Prabhu v. Ganesh■ Shiv dram, Prabhu, I. L. R. 6 Bom. 
505 ; Govind Soondaree Debea y: Jugrjanunda Debra, 3 C. W. R. 60; 15 
1, A. o Br* Go., where thp inquiry into the fact of the authority would 
have been needless unless it would operate if proved. St. L, 0.176. 
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■seded. So the Hindfl kinsmen must not withhold their 
assent to an unobjectionable adoption merely because it will 
introduce another sharer of the estate, (a) The widow is 
bound (at least religiously) to seek a son within the family. 
When she does so the family is not in any way impoverished 
by the adoption, but if she is forced to go out of the family 
for a son the kinsmen have still not a right of property to 
exert or to forego, but a faculty to exercise, (b) which they 
must use to the advantage of the family at large, but especially 
of the deceased member. Such a sanction it has been held is 
sufficient as affords a reasonable guarantee that the widow 
has acted with moderate prudence and conscientiousness, (c) 
If the sanction were a right resting on property the infant 
90 -members would have to be consulted through their guar¬ 
dians, and might have a right to disapprove at a later 
period what had been improvidently allowed in their infancy, 
but no provisions to this effect are found in the law-books. 

The son united with his father may have died childless 
before him. His joint interest in the property and the sacra 
then reverts to the father, who may adopt a son and mako him 
heir as he might have begotten a son. In such a case, as the 
deceased never had an independent right, being unseparated 
from his still living father, his widow cannot adopt without the 
sanction of her father-in-law. On the other hand the father- 
in-law, who has sanctioned an adoption by his son s widow, and 
thus given himself a grandson, cannot afterwards adopt a 
son. If he first adopts a son to himself he may still sanc¬ 
tion an adoption to his deceased son. If he dies without 
either adoption, having been made it might seem that the 
right would pass rather to his widow, should he leave one, 
than to his daughter-in-law. The replies of the Sasfaris 


(a) Above, pp. 864, 880, 904, 975. 

(Z>) See The Collector of Madura v. Moattoo Ramcilinga Satthuputty, 
12 M, I. A. at p. 442. 

(c) See Gopal v. Nan% 7 Bonn H. 0. H. xx-iv. App.; and llakh- 
wablm’s case, supra. 
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i&rer favour the right of the rlaughter-in-law even dm*- 
irrg the father-in-law's life, giving to her adopted son rights 
equal or superior to those of the son adopted by the father- 
in-law, (a) according to the earlier or later adoption of the 
latter. On the death of the father-in-law without adoption 
they prefer to his widow the widow of his son, by whose 
adoption the manes of both father and son may, bo 
appeased, (b) 

Whore two or more united brothers have died in succession 
and sonless the household sacra in which they were jointly 
interested must haveduVolved solely on the one who survived 
the other. In ducli a case the* widow of the last dece'asecl'as a, 

. V \ V - ‘ ' . ' , 

sharer, though in a minor degree, of his ceremonial virtue, and 
having with him in Ms‘life a joint capacity to adopt, according 
to the religious view, is the proper person to adopt to her hus¬ 
band, and so devolve the family sacra ‘centered in herself. The 
wife of the predeceased united member however had with him 
a joint interest in the family sacra, though this was never so 
developed by his separation as after his death to give efficacy to 
her substitutionary acts cm account of a new family, (c) The 
common sacra, centre on the death of one in the surviving 
raembers of the united family: the widow is spiritually and 
temporally dependent, and cannot adopt without the assent 
of the brethren. If all have died, the widow of the last has 
succeeded, so far asa woman can, to the sacra of the family, 
but she has not a superiority corresponding to that of her 
husband over the widow ofa predeceased member, and enabling 
her to approve or disapprove an adoption by that widow, (d) 
Such an adoption is, according to one view, no longer 


(а) See above, p. *571, Q. 13, to which the,remarks in the text apply, 
and Sub-section B, 3.13 of the present Section. 

(б) See a decision to the same offect in Sub-sec. 3. 26. 

{c) See above, p, 3£>t>. 

(d) That a widow is subject to control only by near male relatives 
appears from the answer in Thukoo Bate's case, quoted above, p. 971. 
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-l^feaMble when no one is left to give the requisite sanction. 
Though a widow lias the solo faculty of adopting to 
the deceased husband, this faculty cannot be exercised in 
a united family except with the assent of the male members. 


On their extinction the faculty is virtually 


gone. 


According to the other and the approved view, the widow, 
by the death of her husband’s former co-members of the family, 
is merely freed from a control, which they might exercise for 
her good during their lives. She may then adopt at her own 
discretion, as no controlling power is attributed to the widow 
of one deceased member over the acts of another, (a) Nor is 
she subject to the control of an infant member incapable of 
discrimination. This view is the one more consonant to the 
doctrines of the Nirnayasindhu, the Samsk&rakaustubha, and 
the Dharmasindhu, admitting that any sanction at all is 
necessary to adoption by a widow. The Vyavahfira Mayflkha 
recognizes the need of a sanction while there are qualified 
persons present to .give or withhold it but not otherwise, (b) 

In a divided family the ties of mutual dependence and 
support are much less close than amongst united kinsmen. 
According to the doctrine of the Mitakshara the widow of a 
separated member takes his estate in full ownership, and 
becomesTiersolf, though iti her husband’s family, a new source 
of inheritance, -(c) According to the now prevailing Bengal 
doctrine she takes only a life interest, but still during her 
life the estate is completely vested in her. ( d ) Thus there are 
no immediate interests to impede her freedom as to adoption. 
But the division of the once united family has been neces¬ 
sarily attended with a separation in the performance of the 

(a) Sec the opinion of tho Sastris in Thukoo Baee v. Rim a Bane, 
cited above in Snl>scc\ B, 3. 18. 

(/>) See Bayabai v. Bala Vmktesh Ildmtikdnt, 7 Bom. H. C. R. 
App. xii.; Yyav, May. Chap. IV. Sec. V. para. 18. 

(e) See above, pp. 324, 325, 505, 517, 780. 

(cl) Above, p. 90. 




sacrifices and the other periodical rites, community in 
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which is the central point of family union, (a) The husband 
who has once been a celebrant of the sac^a for himself alone 


cannot have lost the capacity and the obligation except by 


the process of reunion. If as usual ho lias died separated his 
sacra pass to bis sou, and in default of a son to his widow, (b) 
who in her turn may impart the requisite faculty by adop¬ 
tion. As no one shares the sacra there is no joint 
interest on which an interference with her discretion can 
properly ho grounded, (c) A tradition of the necessary 
dependence of women still exacts from the widow a 
decent regard for the interests and wishes of the family 
at large notwithstanding the partition that has taken 
place, but as on the one hand she cannot urge her connexion 
as a ground for a right to maintenance in distressed) neither 
can the kinsmen on the other hand urge it as a ground for 
legal control of her faculty of adoption, {«) 

These considerations apply to the actual estate of the 
deceased husband, whether joint or separate. If the deceased 
husband had no ownership of an estate in question, either 
as being individually separate or as being' a member of a 
branch separated from the one to which the estate belonged, 
it is obvious that he had no sacra which that estate was bound 
to sustain. He might, had he survived, possibly have come 
in as the nearest collateral on the extinction of the proprie¬ 
tary branch, but when in his absence another has succeeded, 
that other has assumed the whole of the sabra connected with' 
the estate he has taken. (/) No participation in them belongs 


(a) Nee above, pp. 689, 851'; Sri Ragknniidd’s case, L. It. 3 I. A. at 
p. 191. 

(b) Above, pp. 93,258. ^ . 


(o) See Yiramisrodaya, Trans 1. p. 257. 


(d) Above, pp. 236, 243. 

(e) Rmnjce v. Qhaman, I. L. K. 6 Bom. at pp. 502, 508. 

(/) See the opinion in Bamundast* Mookerjia v. Ml. Tarinee, 7 M. I. 
A. at p. 188; and above, pp. 67, 868, 590. 
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i s^|wie widow of the predeceased wh ich she can impart to a son 
by adoption. One separated collateral cannot therefore be 


u|S. ill, B. 3.2-1.] 



ousted by an adoption made after his succession by another 
collateral's widow. Much less can any one representing the 
proprietary branch undivided in itself bo thus superseded. 

It accords with the views just stated that if a Hindi! hus¬ 
band gives to his wife an instrument of permission to adopt, 
should she be left a widow, and if he has born to him a son, 
who survives him, and if this son dies leaving a widow in 
whom the estate is vested, the power of adoption given to 
the mother-in-law is incapable of execution and is at an 
end,(«) 

B. 3. 24.—ADOPTION BY A WIDOW-CIRCUMSTANCES 

BARRING ADOPTION AS IN THE CASE OF A MALE. 

“ A widow cannot adopt while a previously adopted son is 
alive." (5) 

A son by her co-wife prevents adoption by a widow 
equally with one born of herself, (c) 

“ The widow cannot adopt two sons, because the adoption 
of the first creates an immediate chango of the essential con¬ 
dition of sonlessness." (cl) 

The existence of an adopted son is a bar to another adop¬ 
tion (though under power from the husband), by a widow, as 
well as to one by a husband himself, (e) 

A husband abandoned his wife, who became a Moovloc. 
By his second wife he had a son. The first wife adopted a 
son. This was held invalid. (/) 


(n) Puchna Ku/mari Debt Chowdhrarti d al v. Jagatkishore Acharjia 
Choivdbn, I. L. R. 8 Calc- 302 P. C. 

(6) MS. 1664. See above, Sec. III. B. 3.18; B. 3. 19. 

(c) Above, p. 522. 

(cZ) MS. 1671. 


(*) Gopee Lull v. Mussi. Chundraolee BitJioojee, 4 N. W. P. R. 226; 


S. C. in Appeal, L. R. S. I. A. 131, and 19 C. W. R. 12 C. B. 
(/) MS. 113. 
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__[option by a Hindu in concert with, his senior wife, it 

was said, supersedes the original permission given by him to 
each of his two wives to adopt a son for each, unless after the 
adoption he expressly confirmed the permission to his junior 
wife to adopt* (a) 

B, 3. 25. 


-ADOPTION BY A WIDOW—NOT TO DEFEAT 
A VESTED ESTATE. 

Though the Hindu authorities do not furnish such a rule, 
it must now he accepted perhaps a9 a principle established? 
or at least strongly fa voured by the decisions, that adoption 
"•cannot be made to devest or defeat an inheritance already 
^vested. (b) The Hind ft rule seems to be this, that when a. 
N deceased was an actual co-owner or sharer in interest in an 
estate in question, his son received in adoption, whether by 
'himself or by his. widow, takes his place. When he was 
separated and the law lias given the estate of his deceased 
relative to some one v the succession having passed 
by his line, cannot removebecause there is no autho¬ 
rity for taking* the estate .froth.the hands into which it has 
fallen. The same principle is applied in the case of a blind 
or dumb man’s son. Such a man cannot be an acfcimK 
coparcener. There is a rule allowing his son to take his 
place in a partition, but when once the partition has been 
made, the son subsequently born or adopted is not remitted 
to a right which did not subsist in his father, (c) I ho 
particular rule, like that giving an estate^ to the existing 
collaterals, is not accompanied by any proviso in favour of 
subsequently adopted sons* In a united family there is a 


■(a) Goureepershad. JXa.ec v. Mussh Jipnala, 2 6- S. D. A'. R. 

Mncn. Con. H. L. 13I,JL82; 2 Str. H. L, 61, The permission could 
nob operate while the sqn actually adopted was-alive. 

(b) Annammdli Y. Mahhn Buli Reclctyj § v Mud. H. C. K. 108 ; Kally 
Prosomio Ghose v. Gocool Chunden< 1.' L\ R. 2 Cal.vSOS ; BitycfttyM 


1 fl/OUIOICU V. WOUUb JL. XJ-t 5 ■ 

Hindumal v. Rahhmabdi, 8 Bom. H. C. It. 114 A. G^\T. See the dis¬ 
cussion above, Bee. III. B. 3. 23; Gdyabdi v. Shnd^hardclid^a; Botn. 
tt r< o r iqqi ^ iax \ 


H C. P. J‘. 1881, p. 145. • \.\Y 

(c) See Bdpuji Lakslman v. Pdndurmirj , I. L. R. 6 Bonk at .^>. 620. 
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litter through the identification in interest of the son 
with his father who died a-co-sharer. 

A. widow-(having legal power to adoptfrom her husband) [a] 
cannot adopt so as to deprive or defeat an inheritance or 
interest already vested in a widow of a son, natural or adopted* 
who survived his father, { b ) or in the son of such a son, (c) 
or in the heirs of the adoptee's grand-uncle by adoption* 
who had succeeded to the grand-uncle's property upon the 
death of his widow. ( d ) Where the estate has come down to 
the widow of the last male survivor of the husband's family 
prior to the adoption, (a) it might seem that an adoption by 
a widow, of a previously deceased coparcener could not be 
made so as to defeat thp vested estate. This however will 
depend on the different views discussed above. {/) A new 
line cannot be substituted by adoption to take what a 
natural born son would not have taken ; (g) but there does 
not seem to be anything in the Hindu law to prevent his 
taking what a natural born son would have taken at the 
moment of his birth or of his father's death. In Bhoobun 
Moy&e Debits case the adoption was in itself invalid, But if 
it had been made by the widow of one brother or cousin, 
after the estate had descended to the widow of another the 
right of the former to adopt to her deceased husband, which 
had always subsisted* would not, according to the prevailing 
Hindi! notions, be extinguished by failure of the male mem¬ 
bers. It would only be freed from a condition arising from 
the widow's dependence while they lived. The only theory 
on which the prohibitive right of the widow of the last full- 
owner can be sustained seems to be that the sacra along 

(«) i. e. where such power is essential.. 

(5) Mus$t. Bhoobun Moyee Debia v. Eamkishore Acharjee y 10M. I. A. 
279; S, C. 3 0. W. R. 15 P. C.; S. C. Beng. S. D. A. R. 1858, p. 122. 

(c) TJmkoo Baee v. Ruma Baee , 2 Borr. 488 (2nd Edn.). 

(d) Kally Prosonno Ghose v. Gocool Chunder, I. L. R. 2 Cal. 295. 

(<?) Gobind Soonduree Debia v. Juggodumba Debia, 3 C. W- R. 66 ; S. 

C. 15 C W. R 5 P. C. 

(/) Sec. III. B. 3. 23. And see above, p. 598. 

{g) See Musst. Bhoobun Moyea Delia's case, 10 M. L A. at p. 31b 
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estate centred in tlie widow’s husband ar 
centred in her, so that she is religiously bound to continue 
the family by adoption, and to retain the estate for the benefit 
of the son to be adopted. His adoption operating retrospec¬ 
tively will make the estate devolve wholly upon him as his 
adoptive father’s heir, and the adoption of a son by the 
widow of a predeceased member being made subject to the 
contingency of the adoption of a son to the last deceased 
may be deemed subject to the approval of the latter’s adopt¬ 
ed son as the male sapinda on whom she is dependent. The 
law books and the practice of the people do not however 
support such a theory as this: they rather allow and encourage 
an adoption by a widow duly authorized without sanction 
when there is no one to give or to withhold it, though such 
an adoption made by the widow of a separated collateral 
after the estate has passed to another collateral, will not serve 
to create for the adopted son an estate in possession in which 
his father had no more than a contingent interest. When 
it has passed to a collateral separated in interest it has passed 
for good as against a collateral who, when it passed, had no 
share or interest, (a) There is in the last case a break in the 
succession as contrasted with the ideal continuity of interest 
amongst all the members of a united family. (6) A right in 
possession is kept alive by the widow’s constant capacity to 
adopt, so as to blend an additional element retrospectively 
with the united family, but a mere possibility once extin¬ 
guished cannot be revived. Thus adoption in a separated 
branch cannot divest the estate which the law gave to the 
then nearest collateral, and which has passed unshared to 
him who has it. But within a group of united brethren 
the widow of one may adopt so as to devest an estate 
wholly or in part, (c) Much more, it would seem, may the 


(a) Comp, above, pp. 580, 590. 

(5) Above, pp. 67, 600. 

(<’) See Sri Raylwmadha’s case, L. R. 3.1- A. 154. It is not re¬ 
garded as devesting any more than a birth after a long gestation 
would be .so regarded. 
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of one united in interest with the last holder adopt 
so as to devest tlie estate that has passed to a mere collateral 
never united with the deceased, [a) The latter will neces¬ 
sarily be much more completely represented by a son of a. 
united brother than by a mere collateral, whose own right 
may be that of an adopted son or have descended through 
an adopted son. In one case it has been held that the 
adoption by a widow could nob give to the adopted son the 
position of a co-sharer with a united brother of her deceased 
husband, (b) The adoption would certainly need the sanc¬ 
tion of the surviving brethren unless this should be impro¬ 
perly withheld. In the case cited as a precedent (<:) a 
son had died before his father but leaving- a widow who 
adopted a son thirty-five years after her father-in-law’s 
death. She had recognized his nephews as members with 
him of an undivided family, and she could not adopt without 
their assent unless it were improperly withheld, (d) On 
the death of the son before his father his proprietary right 
had wholly mergesd iu his father’s, (e) He had never had 
separate sacra, and it might perhaps he contended that 
therefore the widow never had a right to adopt. (./ ) The 
Sastrisj however, recognizing the joint intorost of the son in 
tho estate and the sacra, and his claim to the due celebra¬ 
tion of his Sraddhas by a sou favour this right of a predeceased 
son’s widow. They do not think it excluded by the exist¬ 
ence of a widow or a daughter of the father-in-law, much 
less by the existence of remoter heirs to whom the estate 
has passed away from the direct/line of the deceased. {<]) 
In the case of co-sharers standing on an equal footing the 


(а) This competition may arise in the ease of a raj or a vatan. 

(б) Govind v. Lakshmibai, Bom. H. C. P. J. 1882, p. 12. 

(o) Gayabai v. Shridhara Chary a, Bom- II C. P. <T. 1881, p. 145. 

\d) Abgve, Sub-sec. 3. 13. ~ e * * 

(o) JJdaram SUarcm v. Rami Ptmduji y 11 Boin. H/0. R. p. 76, 86. 
'(/) See above, B 3. 23. 

(g) See above, B. 3. 13. pp. 970 
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ian lawyers certainly do not recognize any obstacle 
to adoption by the widow of one as arising from the estate 
on his death having vested in the other, (a) nor apparently 
would the Judicial Committee ( b } countenance aueh a 
doctrine* 

Though a cousin cannot sue, as next faeiF, to set aside an 
adoption, he has a right to question it if he takes under 
a deed such an interest as may be affected by the adop¬ 
tion. (c) 

An estate being once vested cannot, it was said, be devested 
by a subsequent adoption in a collateral line (cl) even when 
the adoption has been prevented by the fraud of him who 
has taken the estate through the absence of an adopted son. 


E. & 26. —ADOPTION BY A WIDOW-HER CAPACITY AS- 
AFFECTED BY HER AGE. 

Generally a widow cannot adopt until she has attained 
maturity, (e) This is an instance of the imitation of nature 
which however is in some castes not closely adhered to. (f) 
In these there may be an earlier taking, but the celebration 
is postponed until the time of possible maternity. It shows 


(a) See above,. B. 3. 13 They regard death C6 without male issue’* 
{sec p. 598) as not having occurred until the death of the widow makes 
adoption impossible. 

(fi) See Sri Bagbmadho's case, supra. 

(c) Brqjo Kishovee Busses v. Sreenath Bose, 9 C. W. R. 463 ; S. C.B 
C. W. r! 241. 

(d) Nilcomul Lahuri v. Jotendro Mohun Lahuri , I. L* R. 7 Cal. 178, 
referring to Keshuv Chunder Ghose v. Bishun Perskad Ghosc , (J. S. 1). 
A. R. 1860, Pt. II. p. 340 ; Kally Pwsonno GTtosc, v. Gocool Chunder 
Miiier, I. L. R. 2 Cal. 295 ; above, pp. 367, 368 ; and Sri Bcu/hurriadha’s 
case, L. R. 3 I. A. 154. In the last case it will be noticed that sub¬ 
sequent adoption deprived of an estate an undivided brother in whom 
it had fully vested. See also Sub-sec. 3. 26. below. 

(<?) Steele, I> C. 48. 

(/) Steele* L. C. 187, 
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adoption is regarded as almost exclusively the husband's 
affair, that under an authority from him an infant widow 
may adopt* <( A widow of 10 years, unshorn, and not yet 
arrived at puberty, may, in pursuance of her husband's wish 
or assent, adopt from another gotra, though there be a non- 
assenting undivided brother of the husband surviving." (a) 
By the usages of the sect of Sarogees, adoption at the ago 
of nine years is valid, and on the death of an adopted son 
without issue, during the lifetime of the adoptive mother, 
the father's right of adoption vests in the widow and not in 
the mother. (/>) 

“ A mother-in-law cannot legally compel her daughter-in- 
law under age to adopt against her will. If she has com¬ 
pelled an adoption by undue pressure the daughter-in-law 
can adopt again." (c) Undue influence indeed invalidates 
an adoption in every case, (d) 

B 3, 27. — ADOPTION BY WIDOW — CAPACITY AS* AFFECTED 
BY INTELLIGENCE. - 

Where the husband has given an express direction the cases 
immediately preceding seem to show that his wishes may bo 
carried out by a child widow. When a discretion has to be 
exercised general principles would require that a certain degree 
of understanding should have been attained before the duty is 
performed, but it does not seem that any precise rule on this 
point has been laid down in the case of adoption. Where a 
mental capacity is attained for religious functions in general 
it seems to be gained for adoption. Such restrictions as are 
recognized may be referred rather to other grounds than mere 

(a) MS. 1648. A widow under age it was said might adopt under 
a direction from her husband, though his brothers survived ; 
HaradhaM Roy v. Biswanatli Roy , 2 Macn. H. L» 180. 

(b) Musst Chimnce Baec v. Musst. Guttoo Baee, 8 N. W. P. S. D. R. 
1853, p. 636. 

(c) MS. 1675. 

(d) Somasekhara Raja v. Subhadramaji, I. L. R. 6 Bom. 524, 527. 
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of understanding unless this should amount to 
tive lunacy. 


B. 3. 28.-ADOPTION BY A WIDOW—HER CAPACITY AS 
AFFECTED BY HER STATE AS TO BODY, MIND, 
RELIGION AND CASTE. 

“ Leprosy disqualifies a widow for adopting though other¬ 
wise competent.” (a) 

A woman's want of chasity deprives her acts of all reli¬ 
gious efficacy, (b) An unchaste woman, pregnant in con¬ 
cubinage, is incompetent to adopt ( c); but after removal 
of the sin by penance she can adopt, (d) 

A widow under puberty cannot adopt, (e) except in some 
castes with the consent of her husband's kinsmen, or of 
the caste, or of both. But even when the adoption is made 
by an immature girl the ceremonies should be deferred till 
after her “skanee” (/) or attainment of puberty. 

“Widows of Brahmans and of others amongst whom the 
custom obtains are deemed impure after the attainment of 
puberty until they undergo tonsure. They cannot till then 
adopt.” ((/) 

“ A widow who has attained puberty cannot perform any 
religious act and therefore cannot adopt until she has under¬ 
gone tonsure.” ( h ) 


(ft) See B. 3. 17, p. 277, as to misconduct. 

(b) See Moniram Kotita v. Kerry Kolitany , L R». 7 I. A. at p. 125. 

(c) Sayamalal Butt v. Saudamini Dasi, 5 B. L. R. 36 2. 

(d) ThuJcoo B'aee v. Ruma Bare, 2 Borr. 488 (2nd Edn.). 

(e) Steele, L. C. 48. 

(/) lb. 187. 

ig) MS. 1672. A widow must have attained maturity and have 
undergone tonsure to give her the qualification. See above, B. 3. 2(>. 
The Sastris have however in some instances allowed immature 
widows to adopt. >Seo ibid, above, p. 997. 

(70 MS. 1615. 
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29.—ADOPTION BY A WIDOW—CAPACITY ANNULLlft 
BY HER REMARRIAGE. 

Re-marriage is not recognized amongst the higher castes, (a) 
Any association called by such a name is a cause of impurity 
disabling the subject of it from performing religious acts. 
Rut even amongst Siidras re-marriage entirely severs the 
previous family connexion and prevents adoption by the 
widow who has formed a new alliance. 

“ A Sildra’s widow having married another person cannot 
adopt a son to the deceased husband/" (b) 


E. 3 . 31.—ADOPTION BY A WIDOW—CONSENT REQUIRED. 

The widow’s right to adopt undor an express authority 
from her husband is unqualified by any absolute necessity 
for the consent of relatives, (c) In the absence of such autho¬ 
rity she may, as a junior widow, require the consent of her 
co-widow, and as a member of her husband’s family the 
consent of his near relatives, provided it be not improperly 
withheld, (d) 


B. 3. 32.—CONSENT OF CO-WIDOW. 

Where there are two widows they ought regularly to 
concur in an adoption. In case of disagreement the right 
belongs, as we have seen, to the elder, (e) “ But a second 

widow may adopt with the consent of the elder.” (/) 


(a) See Act XV. of 1850, already several times referred to 
(i b ) MS. 1749. 

(c) See above B. 3. 1 and B. 3. 2. 

(d) See Dinkar Sttaram Prabhu v. Ganesh Shivram Prabhu, I. L. R* 
6 Bom. 505, 

(e) Sec. IIP B. 3.17- 

(/) MS. 1658. The assent was in one case pronounced unnecessary. 
MS. 1663. See 2 Sfcr. H. L. 94. 
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.. 3. 33.—CONSENT OF MOTHER-1N-LAW. 

The consent of a mother-in-law to an adoption by her 
adoptive son's widow seems to have been thought necessary, 
but was inferred from tho absence of a prohibition in Thuhoo 
Baee Bhide v. Buma Baee Bhide . (a) The necessity for 
this consent could not, probably, be maintained on the 
authorities. 


B. 8. 34.—ADOPTION BY A WIDOW—CONSENT REQUIRED 
OF HUSBAND’S KINSMEN OR SAPINDAS. 

This subject has been much discussed in the judgments in 
recent years. The law varies in Bengal, Madras and Bom¬ 
bay. It differs according as the deceased husband was 
undivided or separated from his brethren. In the former 
case the dependence of the widow and the necessity for the 
sanction of the kinsmen is recognized by all the systems ; in 
the latter case the Bengal law is still strict in requiring the 
husband's sanction, ( b ) the Madras law requires some sanc¬ 
tion of the relatives, the Bombay law practically dispenses 
with it. (c) 

c < A woman cannot adopt without the consent of her hus¬ 
band. If the husband be dead he should have expressed his 
intentions which the widow may carry out. Failing this she 
must obtain his father's permission. Failing him she must 
obtain the assent of the relatives (or caste fellows). Without 
this the adoption is invalid. A deed transferring her pro¬ 
perty inherited from the husband to the adopted son is 


(a) 2 Borr, B, 488, 495, Perhaps the sftstris were influenced by 
the prevailing idea in GujadUh of the mother’s superiority to the 
wife. A similar opinion will be found below. 

(b) Raja Himun Chull Sing v. Koomer Gunsheam Sing , 2 Kn. 
P. C. C. 203, 222. The case was one from Etawah in the N. W* 
Provinces. 

(c) Jud, Cit. at p. 221. Rdmji v, Gham&u, I. L. R. 6 Bom. at p. 502, 
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lid unless countersigned by the relatives ;” (a) ° A widow 
must have her husband’s permission ; or that of her father-in- 
law ) or of his widow her mother-in-law.” (b) The Vyavahara 
Mayukha dispenses with the assent of the deceased husband 
of a widow on the ground that the text limiting a woman's 
power rests on her essential dependence during coverture, 
and expressly mentions only the assent of a husband to the 
act of the wife as necessary. ( c) From the same text the 
Dattaka Mimamsa deduces that the husband’s express 
authori ty is indispensable. The middle doctrine of the assent 
of the kinsmen being necessary and sufficient is favoured by 
the Mayukha, (d) andthis may be considered to have prevailed 
over both the extremes, ( e ) at least in the case of a united 
family. A HiridA widow, who has not the family estate vested 
in her* and whose husband was not separated at the time 
of his death, is not competent to adopt a son to her husband 
without his authority or the consent of his undivided co¬ 
parcener 3. ( f) 

As to what assent is sufficient, in default of authority from 
the husband, in case of adoptions in divided and undivided 


(a) MS. 1652. The law here enunciated does nob give the widow 
unbounded discretion. It rather resembles the law prevailing in 
Madras. See Appcinimgar v. Alemaho Animal, M. S. D. A. R. for 
1853, p. 5; Smr. Chand, Chap. I. paras. 31, 32; 2 Sbr. H. L. 92. 

O) MS. 1672. ,f Among the Brahmins Ac. the widow may 

adopt if ordered to do so by her husband before his death,” even 
where on his decease his share is absorbed in the shares of his bro¬ 
thers. Steele, L. C. 176, 

(c) Vyav. May. Chap. IY. Sec. Y. paras. 16-18. 

(d) Log . cit. para. 17. 

(e) See above, B. 3. 13. 

(/) Ramji v. Ghamdu, I L. R. 6 Bom. 498 ; Dinkar Sitdram Prabhu 
el at v. Ganesh Shivram Prabhu , I. L, R. 6 Bom. p. 505. Above, p. - 
997 note (a). 
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\eHj reference may be made to blie cases below, (a) 
In the first of these it was ruled that what constitutes the 
consent of kinsmen must depend on circumstances. In a 
united family a widow adopting without, lier husband’s autho¬ 
rity must have the permission of her father-in-law if he is 
alive; if he is dead the consent of all her husband's survi ving 
brothers. (&) Where however the widow succeeds to her 
husband as owner of a separated estate the consent of her 
husband's nearest kinsmen is sufficient. 

In the second case the High Court of Madras held that 
the assent of a single sapiuda replaced what under the older 

(a) Collector of Madura v. Muiu Ramalinga Sathupatty, 1 Beng. L. 
E,1P. C.; S. C 12 M. I. A. 397 ; S. C. 2 Mad. H. C H, 206 ; Sri 
Varada Pratapa Sri Raghunarfha v. Sri Brozo Kishoro Fatla Deo } 25 C, 
W. R. 291 C.U .; 7 Mad. H. C. R. 301 ; L. R. 3 I. A. 154 ; L L. R. I 
Mad. 69 ; Saoburnomonee Debia v. Peiumber Bohcy, 1 Marshall 221; 
R t V, Venkata Krishna lloiu v. Venkata Rama Lakshmi Narasayya, 
L. R. 4 [. A. 1 ; S. C. I. L. R 1 Mad. 174. In this case it was said 
that limitation as against one disputing an adoption is to be computed 
from the time when ho became aware of the adoption. 

( b ) “ The authority of a father-in-law would probably be sufficient 
to a widow. It is not easy to lay down an indexible rule for the ease 
in which no father-in-law is in existence. Every such case must de¬ 
pend upon the circumstances of the family. All that can be said is 
that there should be such evidence of the assent of kinsmen as is 
sufficient to show that the act is done by the widow in the proper and 
bond fide performance of a religious duty and neither capriciously nor 
from a corrupt motive .” Privy Council in the Ramnad case (12 M. I. 

A. 442), on which Sir J. Colville observes (I. L R. 1 Mad. 190):— 

" Their Lordships think it would be very dangerous to introduce 
into the consideration of these cases of adoption nice questions as to 
the particular motives operating on the mind of the widow, and that 
all which this Committee in the former case intended to lay down 
was, that there should be such proof of assent on the part of the 
sapmdas as should be sufficient to support the inference that the 
adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but 
upon a fair consideration, by what may be called a family council, 
of the expediency of substituting an heir by adoption to the deceased 
husband. ” 
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would have been a procreation by him, (a) but from 
this the Judicial Committee dissent. The law of Madras, 
their Lordships say (b) ; u in this respect is something; inter¬ 
mediate between the stricter law of Bengal and the wider 
law of Bombay/*’ and by that law “a widow not having' her 
husband’s permission may adopt a son to him if duly 
authorized by his kindred/' “The requisite authority, ” 
they thought, “ is in the case of an undivided family to be 
sought within that family/' (c) In the particular case the 
propert}' was an impartible zamindary, and Holloway, J., 
having held that in such a case, though the family was un¬ 
divided, the principles applicable to a divided family and 
a separated estate ought to govern succession and adoption, 
the Judicial Committee take occasion to intimate their 
doubt whether such a doctrine is tenable, (d) It is obviously 
inconsistent with the principle that “ the substitution of a 
son of the deceased for spiritual reasons is the essence of the 
thing and the consequent devolution of property a more 
accessory to it." , 

The wider law of Bombay referred to by the Judicial Com¬ 
mittee is that allowing a widow of a Hindu separated from 
his family to adopt without the sanction of any one in any 
case in which the husband has not intimated a wish to the 
contrary, (o) 


{a) 7 Mad. II. C. K. at p. 305. 

{b) L. R. 31. A. at p. 191. 

(<?) In earlier Madras cases it had been ruled that the relations 
whom a widow is to consult for adoption may be her father-in-law 
or other elders of the family {Ramasashierb v. Akyalaiidmnal , M. S. I). A. 
B. 1849, p. 115), or her husband’s nephew {Appaniengar v. Alemalu 
Ammdl , M. S. D. A. R 1858, p. 5). The consent of his nephew as 
nearest male representative was held sufficient in AT. Chandvase- 
kharuda v. N. B . Eahmana , 4 Mad, II. C. It. 270. 

(d) Sec L E. 3 I. A. at pp. 191, 192. 

(e) Ramji v. Ghtmau, I. L. R. 6 Bom, at p. 503. See above, pp. 
864, 881. 
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Raja V. V. lirishnarao s case, (a) reference is made to 
the Ramnad case (b) to show that where the deceased had 
been separate in estate such "assent of kinsmen suffices 
[as will] show that the act is done by the widow in the proper 
and bona fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive/' As to this “ their 
Lordships think it would be very dangerous to introduce 
into the consideration of these cases of adoption nice ques¬ 
tions as to the particular motives operating on the mind 
of the widow/' Whore, as in Bombay, the widow's 
authority in a divided family is greater, it would obviously 
be still more dangerous to scrutinize her motives too closely in 
the light cast on them by the suggestions of interested rela¬ 
tives. The difficulty is removed by dispensing with their 
sanction. The opinions of the Sasfcris on this subject have 
varied somewhat according to the authorities on which they 
have relied, but the doctrine of the Samsk^raKaustubha has- 
generally prevailed, (c) 

The assent of separated kinsmen will by no means replace* 
that of the deceased husband’s undivided brother, (d) Where- 
the husband of a Hindu widow dies separated, and she 
herself is the- heir, or she and a junior co-widow are the* 
heirs, she may adopt without the sanction of her husband 
(if he have not, expressly or by implication, indicated hi& 
desire that she shall not do so), and without the sanction of 
his kindred, (e) 

In one Bombay case it was held that the consent of a> 
single sapinda in a family apparently undivided was suffi- 


(a) L. R. 4 I. A. 1 ; S. C\ I. L. R. 1 Mad. 174. 

(b) 12 M. X A 397- 

(«) $|e above, pp. S64, 881. 

{d) Sri F. P. Raghunadka v. Sri Brozo Kisliort, L. R. 3 L A. at 
p. 189. 

(e) Rakhmahai v. Radhabai, 5 Bom. H. C. R. 181 A, C. J.; Ramjiy, 
Qhamau, 1. L. R. 0 Born. p. 498. 
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to validate an adoption by a widow, (a) but this cannot 
now be considered as the received law. ( b ) Where assent is- 
needed it is the assent of the father or of all the male mem¬ 
bers of the undivided family. Still, however, the right to* * 
give or refuse assent cannot be regarded as absolute. 
“The assent of kinsmen seems to be required by reason of 
the presumed incapacity of women for independence, rather 
than the necessity of procuring the consent of ail those whose 
possible and reversionary interest in the estate would be 
defeated by the adoption/' (c) A widow refused permission 
without reasonable grounds might on Hindi! principles 
properly apply to a Civil Court for a declaration of her right 
to adopt even against the will of one or more of the sapindas 
of the husband, (d) 


B. 3. 35—ADOPTION BV A WIDOW~WITH CONSENT 
OF THE CASTE. 

A woman may adopt for her deceased husband if she has 
permission of the caste (e) according to some interpretations. 

In Sree Brijbhoofmnji’s case (/) the Sastris are made to 
say that a widow not having a written permission from her 


(«) Gopal ShridhavY . Naro Vinayak, 7 Bom. H. C. R. App. ixiv., 
approved in JtaJchmafyai 9 s case, 5 Bom. H. C. R at p. 190. 

(b) See Bamji v. Qham&u , L L. R 6 Bom. at p. 503. 

(c) The Collector of Madura v. Mooloo Ramalinga Sathuptxthy , 12 M. 

• I. A. at p. 442. This agrees with the Nirnaya Sindhu and the Yyav 

Mayukha. 

( d ) See above, Sub-sec. B. 3. 20, p. 997, note (a). 

(e) Narayan v. Nana, 7 Bom. H. C. R.153 A. 0. .T.; Vyav. May. 
Chap. IV. Sec. V. 17, 18; Steele, L. C. 48, 188; Sree Brijt>hoohmje& 
MaharajY. Sree Gakoolootsaojee Maharaj, 1 Borr. 181, 202 (2nd Edn.); 
Thukoo Baee v. Buma Baee f 2 Borr. 488 (2nd Edn.) See above, p. 971. 


(/) 1 Borr. R* at p. 214. 









ADOPTION BY WIDOWS. [bk. hi, s. tii, b. 


iaud may adopt with the sanction of the caste and the 
cognizance of the Government. The jhafci are more properly 
the kinsmen, the gentile relatives, and so Colebrooke Hans- 
lafces the word, (a) bub the SAstris insist on the approval of 
the caste unless indeed members of it be not within reach 
for consultation, (b) They therefore must have taken jfiati in 
the sense of caste fellows. 

Many castes at Poona said a widow could adopt with the 
consent of the caste, (c) They probably took the ambiguous 
“ jihitiin a sense supporting this rule. 


B. 3. 36.—ADOPTION BY A WIDOW—CONSENT OF PERSONS 

WHOSE INTERESTS ARE AFFECTED BY THE ADOPTION. 

It has been shown above, B. 3. 25, that according to some 
decisions a vested interest cannot generally be devested by 
means of an adoption. According to the same decisions how¬ 
ever the person whose estate is to be devested may assent to 
the adoption and thus give it validity. This doctrine agrees 
with that of the Hindi! lawyers m so far as it gives weight 
to an assent which must be disinterested. It is opposed 
to the Hindu law if it is applied so as to make the widow's 
right to adopt absolutely dependent on the assent of one 
who is interested in refusing it. A separated relative on 
whom the widow is not spiritually dependent does not ac¬ 
quire a right to control her by taking the estate for which 
it is her religious duty to provide a better heir. The mother 
of the deceased is hardly less bound than his widow to se¬ 
cure his eternal peace; she can have no right to deprive him 
of it, merely because she may have succeeded to the estate. 
The doctrine as thus far developed takes no account 
of the joint right even in. the case of collateral 


(tt) See Mib. Chap. I. Sec. XI. para. 9, note. 
■(b) BrijbJid&kuwjee's case, 1 Borr. 216. 

(c) Steele, L. C. 187. 
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b. 3. 30.] CONSENT OF PERSONS AFFECTED. 


§L 


some jurists (a) which the 
the) estate has vested has 
The sons’ assent to 


session according to 
son of the man in whom 

forthwith acquired in that estate. The sons 
an adoption, if the need for assent rests on proprietary right, 
ought to be as essential as their father's, but the law has not 
been pushed to this logical conclusion. Nor has the vested 
interest as yet been held to involve a right to defeat an ex¬ 
press authority to adopt given by the deceased owner to his 
widow. Such an effect indeed would be entirely opposed to 
the decisions. ( b ) But as the widow's capacity rests on a 
presumed assent there seems to be no good reason where 
this principle is admitted for allowing an interested relative 
merely on the ground of his interest to annul the presumed 
authority. The necessity for sanction is really a consequence 
of the widow's dependence, (c) According to the Bombay 
law she cannot adopt to take away an estate from collaterals 
without their assent except when she herself has a right 
superior to tlieirs. In an undivided family she has to obtain 
their sanction ; in a divided family she herself represents the 
line failing other representatives, that would be represented 
by her adopted son. (d) When she ends one collateral line she 
cannot take away the estate from another by adoption. (e) 

It is desirable that the actual decisions should, if possible, 
be brought into harmony with the principles thus deduced 


(a) See above, pp. 710-712. 

(b) See above, B. 3. 13, B. 3. 23, B. 3. 25; above, p. 1001. 

(c) Above, B- 3. 23; pp. 230 ss, and 1005. 

It is inconsistent with the consent of relatives, being in them 
a right of property that, if they refuse it, it may generally be replaced 
by that of representative members of the caste. Steele, S. C. 394. 
A question which the caste cannot settle may be referred to the ordi¬ 
nary Courts, lb. 185, 186. 

( d ) See Lulloobhoy v. Cassibai, L. R. 7 I. A. 212. 

($) See above, Sub-secs. B. 3. 23, B. 3. 25, B. 3. 34. 






the Hiudii law itself. These decisions*are in them- 


ADOPTION BY WIDOWS, [bk. in, a. tii, B 



selves somewhat contradictory, and as the Courts in India 
have built on a few dicta of the Judicial Committee a theory 
which they seem too harrow to support, a return to the, 
guidance of native authority maybe the course attended with 
least disturbance of precedents. 

In the Mar&tha country, it was maintained, by Sir R. 
Couch ori a very complete review of the authorities that a 
conscientious adoption by a widow without the consent of 
kinsmen or co-widow may be legal, (a) In a later case, {b) 
this was qualified by a statement that the consent of a 
kinsman would be material if an interest in property is 
vested in him, and he would be devested of it by the adop¬ 
tion. (o) This prohibitive power was even placed in the 
hands of a kinsman’s widow. Thus a yidow of the hus¬ 
band’s brother who died in possession, (d) or a widow of a 
son who died after his father, (e) are not, it is said, to be 
devested by an adoption which would give to the adopted 
non a place prior to them in the line of inheritance. The 
deceased husband was the last full owner in these cases. 
Where the deceased was a member of a joint family the 


U) Rakkmabai v. Radhabai, 5 Bom. H. C, R. 181 A. 0. J* 

(b) RupcJiancl Hindumal v. Rakkmabai t 8 Bom, II. C. R. 114. In 
this case one of two co-widows it is said must submit to an adoption 
by another for her husband’s beatitude, while to the widow of a united 
brother such an adoption would work “ manifest injustice.” But 
as the adoption could be made to the prejudice of the surviving 
brother, why not to the prejudice of his widow, who at most con¬ 
tinues his existence? The widow of the first deceased similarly 
contiLines his existence, and the Hindu law contemplates an adoption 
by the widow of each brother so as to reproduce the united family. 

(c) Aiinammali v. Mabhu Bali Reddy , 8 Mad. H. O R. 108 ; Kally 
Prosono 0hose v. Gocool Ghunder , I. L. R. 2 Cal. 295. 

(d) Rupchmd v. Rakkmabai , S Bom H. C. 11. 114 A. C. J. 


(e) Mm&t. Bhoobnn Moyee Debia v. Ramki shore Acharjee, 10 M. I, A. 
2?Q ; s. 0. 5 C. W, R, 15 P. C.; Beng. S, I). A. R. 1858, p. 122. 





|,Wm,B.3.37.J CONSENT OF GOVERNMENT, 



ow of a predeceased coparcener may, on the princip 
above stated, adopt after the death of the last deceased 
as she could before it, and with a similar effect. (&) Where ho 
was separated no right can be acquired against his own lino 
by adoption in another. Where on failure of his own 
line and of united coparceners the estate has passed to a 
separated branch it cannot be taken away by another by 
means of a subsequent adoption ; but the failure of his own 
line is not definitive until his widow has died without 
adopting. 


B, 3. 37.—ADOPTION BY A WIDOW—CONSENT OF 
GOVERNMENT. 

It has been shown (A. 4. 4) that the consent or at least 
the acquiescence of the Government has sometimes been 
thought requisite to a valid adoption. The same idea has 
prevailed still more with respect to adoption by widows. It 
does not seem to be, better founded in the one case than in 
the other. Some intimation to the Government might be 
desirable for publicity, and where an estate supporting a 
public office was to be taken there were obvious reasons why 
the sovereign should insist on adoptions being made only 
with his approval, but so far as the Hindi! law is concerned 
such a sanction was not needed any more for the adoption 
than for the procreation of a son. (b) Each is in its place a 
religious duty, superior to the will of the temporal ruler. 
Yet according to the Sastri— 


(u) A partition and distribution after a coparcener’s death seem to 
prevent a recovery by a son afterwards adopted by his widow. See 
below, Sec. VII. 

(b) “ In contemplation of law such (adopted) child is begotten 

by the father ..on behalf of whom he is 

adopted.” Per Willes, J., in the Tagore case, L. R. Suppt. I. A., 
at p. 67. 







ADOPTION BY WIDOWS, [sk. m, s. in, 


■JgP The assent of relatives and of the Government is 
requisite to the validity of an adoption "by a widow.” (a) 

" The sanction of Goyornmont is necessary to an adoption 
by a widow.” (&) 

Except when her husband is alive a woman may adopt (c) 
with the sanction of tlxe ruling power. ( d) 


(a) MS. 1644. The assent of the Government is not now deemed 
.necessary, Rjjmgoobdi 'y. Bhagirthibai, I. L. R 2 Bom. 377; Narhar 
Grovind.Kidlcaftii v. Narayan Vithal , I. L. B. 1 Rom. 607 ; 2 Sfcr. H. L. 
88 . . 

V*' 

(h) MS, 1644: But as to this see A. 4. 4. In the Mankars' case 
the following replies were given by the Sastris:— 

1. •* That a woman, whether Br&hman or Shoodr, was permitted 
to adopt a son, without her husband’s order, after his death*.” 

2. “ That the widow could adopt a son after her husband’s 
death, * 1 2 3 4 5 6 ’ - 

3. 1,44 A woman is permitted to take a son in adoption according to 
tho Mayookha. ” 

4. <( From political motives Bajoe Bao declared the adoption of a 
son by a widow, without the orders of her husband, to be illegal, 
though ho permitted two or three exceptions.” 

5. “ The widow is permitted by the Shastr to adopt any one as 
her son. ” 

6. “ An elderly widow is allowed, of her own accord, to do that 
winch-will insure her happiness in the next world, and as adopting 
a son is one means of attaining it, she may adopt a son.” 

(c) Narayan v, Nana, 7 Bom. H. C. R. 153 A. C. J ; Steele, L. C. 
.45, 47, 187.’ 

{d) S rm B rijbhookunjee Makar aj v, GokoVootsaojce Makar aj, 1 Borr. 
-181, 202 (2nd Edu.). 

In this caso the &astri said:—“ A widow, notwithstanding she has 
no - written permission from her husband, may, if she be desirous 
t>i adopting a son, do so legally by obtaining the sanction of the 
gentiles, and informing the ruling authorities.” 

*/A woman .... in tho event of her receiving no order 

(from her deceased husband) must send for her relations . . .and 




i. in, r.3. 38.] OMISSION OK POSTPONEMENT. 


*0L 


then the Government has sanctioned and confirmed an 
adoption, gift, or bequest, the defectiveness thereof need 
not bo inquired into, (a) Its non-interference entitles 
the adopted son to succeed to a vatan. (b) 


B. 3. 38. 


-ADOPTION BY A WIDOW-OMISSION OR 
POSTPONEMENT OF ADOPTION. 


Though it is a religious duty on the widow's part to give 
effect to any express direction left by her husband she can¬ 
not be constrained to perform it. Without good will indeed 
the reception could hardly be-religiously perfect. The cases 
collected under B. 3. 15 will serve to illustrate this sub¬ 
division also along with those which follow. 

The right of inheritance is not suspended by pregnancy 
or until adoption, (c) 

Authority to adopt, upon death of the natural son, does 
not prevent the widow from succeeding to the son, the 
authority not being imperative. ( d) 

A widow having permission to adopt three sons in succession 
cannot bo compelled to act on that permission before she is 


after acquainting the ruling authorities, may adopt a son according 
to the ceremonies laid down in the Vedas.” 

(a) Sree Brijbhoohmjee Maharaj v. Sree Gokoolootsaojee Maharaj , 
1 Borr. 181, 202 (2Edn.); Rakhmdbdi v. Rddhalai, 5 Bom. PL 0. 
B at p. 187 A. C. J. The importance attached to confirmation by 
the sovereign where a public trust was concerned may be seen from 
pp. 206, 209 of the report of Borradaile, 

(b) Ramachandra Vasudev v. Nana joe Timajee , 7 Bom. H. C. It. 26 
A G. J., in which references were made to Rkasker Buchajee v. Narro 
Raghunath, Select Oases p. 25 ; Virbndru Hztrrybudru v. Baee Ranee, 
Morris, Pt. II. p. 1; Trimbalc Baji Joshi v. Narayan Vinayak JopJii , 

3 Morris’s S. X>. A. R. p. 19 ; Vishram Baboorow v. Narainrow Kassee , 

4 ibid. 26 ; Chmbamwa v. Pampangowda , S. A. No. 655 of 1864; 
Ildkhnabai v. Radhabai> 5 Bom. H. C. R. A. C. J. 181. 

(c) Dukhina Doseee v. Rash Beharee Mojoomdar , 6 C. W. R. 221. 

(d) Brno Moyee Choivdhrain, v. A. ZP C. Rehlhig, 2 0. W. R. 
25 Mis. Rulings. 
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ANOMALOUS ADOPTIONS. [life, in, s,n' 


Kved to take her contingent estate on the death of the 
adopted bool (a) A husband’s express authorization, or even 
direction, to adopt, does not constitute a legal duty on the 
part of the widow to do so, and for qll legal purposes it is 
absolutely non-existent till it is acted upon. ( b ) 


B. 3. 39, 


-ADOPTION BY A WIDOW—PRETENDED 
ADOPTION. 


Some instances of pretended adoption have occurred and 
have been dealt with by the Courts on the ordinary princi¬ 
ple of avoiding 'fraudulent transactions.' As a pretended 
adoption is not an adoption, the subject does not require 
detailed treatment. 


B. 4.—ADOPTION BY FEMALES—ANOMALQJJS A DOPTION^ 

As the husband and wiFq must be joint parents of the 
legitimate begotten son, and ought to join in adopting a Jboy 
to replace him, so the widow alone can in strictness he quali¬ 
fied to adopt after her husband’s death a son wl^o, beaming 
his son, becomes hers also. And so long as 'the widow 
exists it is quite opposed to principle that she should be 
supplanted in the performance of this duty by any one else; 
Butin tho case of boys dying as infants the right of the 
mother to adopt has gained recognition by a kind of necessi¬ 
ty, and this right has in some instances been allowed an 
extension even to cases in which the deceased son had left a 
widow. Where a son has died before his father the sacra 
have never wholly devolved upon him, and adoption by the 
father may be conceived as not depriving the daughter-in- 
law of any distinct spiritual jointure; where she is ousted 


(a) Decno Moyee D osseo v. Door gaper shad MU ter, 3 0, W. R G 
Mis. App. See above, pp. 903, 904. 

{h) lima Sunduri Dalee v. Smrobime ~Dabee> I. L R 7 Cal 

p, 288. v 









XII, B. 4.1.3 


BY MOTHER. 


mother-in-law, it must rather be ascribed to confer 
sion of thought or to the predominance allowed in many 
ways to a mother by caste custom, some instances of which 
have already been noticed, (a) 


B. 4. 1.- 


- ANOMALOUS ADOPTIONS-ADOPTION 
BY MOTHER. 

A. widow, after succeeding to her natural born son as his 
heiress, may adopt a boy to her own husband, (i) oi, it 
said, to the son himself, (c) so as to devest her own interest. 

« If a daughter-in-law has made an invalid adoption con¬ 
trary to the wish of the mother-in-law the latter may adopt 
an eligible person” (d) “ If she make an illegal adoption 

her mother-in-law may make one. - ” (e) 

A widow having, against the wish of hor mother-in-law, 
who wanted a boy of her own gotra, adopted one of a 
different gotra, this was pronounced invalid. The mother- 
in-law adopted a boy of her gotra. The Siistri pronounced 
this, too, illegal, as the right vested in the daughter-in-law. 
But of the two the preference was, he said, to be given 
to the adopted of the mother-in-law as being of the same 
gotra. (/) _ 


(a) See above, pp. 99, 100,157, 392. ^ 

lb) Bykant Mony Roy v. Kristo Soondery Roy, 7 C W. R. 

(r) R V Venkata Krishna RaoY. Venkata Rama LakshmiMarsayya, 
L. B 4 J. A. 1 i S. C. 1. L. E. 1 Mad. 174. 

“ A widow succeeding as heir to her own son does not lose the 
rwhfc to exercise the power of adoption. By making an adoptio 
she divests her own estate only.” The adoption by a mo her on 
account of her deceased son is questionable. It is impossible that 
the same boy should have been her son and her son s sen. Her 
adoption should be of a son to her husband, in place of the one de 
ceased without son or widow. See B. 3. 13; 2 Str. II. L 9 - 

(d) MS. 1672. But see 2 Str. H. L. 91 ss. 

(e) MS. 1632. 

(/) MS. 1744. See above, p. 100 Note (a). 










ANOMALOUS ADOPTIONS BY FEMALES, [bk. 111,8.01, 

_a oaso nt 2 Str. H. L. 93 the Sastri said a mother 

directed to do so by lior dying son could adopt for him. 
Mr. Ellis treated this as a case of delegation, and thought 
she might act as her son’s deputy, as “the Hindu law and 
religion allows of vicarious substitution in almost every 
possible case.” The mother could not act as “ deputy” for 
a son deceased, but during his life ho might perhaps com¬ 
mission her to act for him, in a simply ceremonial act, (a) 
though this is not certain. Colebrooko in the case in ques¬ 
tion seems to have thought that a mother might complete, on 
behalf of her son, an adoption begun by the latter but 
interrupted by his death. Sutherland thought that not¬ 
withstanding the sou’s request the mother could not, after 
his death, adopt for him. (b) Adoption by a mother to her 
own husband after her son’s death is, as wo have seen, 
under some circumstances permissible. An adoption by her 
to her son cannot be regarded as otherwise than grossly 
anomalous. It is only his. wife or his widow who can adopt 
for a man (a) and at the same time for herself, the adoption 
taking the place of procreation, in which a son and a mother 
could not possibly join. ( d ) 


B. 4. 2.—ANOMALOUS ADOPTIONS BY FEMALES— 

BY A DAUGHTER-IN-LAW. 

The case discussed above under A. 2. 3 may, from one 
point of view, be regarded as falling under this section. 

(a) See Vijiarangam v. Lukshman , 8 Bora. H. C. E. at p. 256 
O. C. J. 

(b) So per Westropp, G, I., in Bhagvandas Tejmal v. Rajmal, 10 
Bom. H. 0. E. at p. 265. 

(e) Bhagvdndae v. Rajmal, 10 Bom. H. 0. R. 241. 

,W An adoption invalid on account of an intervening holder of an 
estate is not set up by the death of that person. See Byltant Moonee 
Itoy v. Kist.o Soonder Roy, 7 C. W. It. 392, as compared with the ex¬ 
planation ot Bhoobun Moyee's case, in Padmu Coomari v. Court of 
Wards, L. E. 8 I. A. 229. 




KRITRIMA. 




p. 2.] 


validity of such an adoption would hardly now 
admitted, (a) 

C. 1 .—QUASI ADOPTIONS—BY MALES. 

“ Of the twelve enumerated sons two only—the lawfully 
begotten and the adopted—are allowed in the Kaliyttga. (£>) 

The Kritrima adoption by a male to himself alone or by 
a husband and wife to both conjointly, is still recognized in. 
Maithila, (c) but it is of little or no importance for other 
districts. 

The palak putra has no right as such. ( d ) 

“ A fosfcer~son may bo heir by custom/* ( e) In such a case 
the iS adoption ** must, so far as is known, be made by the 
foster father himself. 


O, 2.—QUASI ADOPTIONS BY FE M A LES—KBIT RIM A 
ADOPTIONS. 

cc In Maithila the widow is as of right at liberty to adopt 
without special authority for the purpose (a Kritrima son) ; 
the adopted in this case succeeding to her exclusive property 
only, not to that of her deceased husband to whom ha is 
not considered in any way related/* (/)• Ho acquires no 
relationship save to the adopting mother, (cj) 

(a) In Dinkar Si tar am v. Ganesh Sliivram Prabhu, IV L. R. 6 Bom'. 505, 
the authorization of a father in-law seems to have been thought of 
some importance. But no part of the ultimate decision rests on this * 
point. At pV508 lino 5, a seeming error is caused by the omission 
of the word 11 of ” before *' Krishna.” 

(b) MS. 1633. 

(c) See below, Sec. VIL 

(cl) Steelo, L. 0. 184. As to the p&lak putra see above, p. 925. 

( e ) MS. 1707. As to the fosterage or quasi adoption prevalent 
amongst the lower castes see above, p. 924, 

(/) 2 Sfcr. H. L. 204, quoting Sutherland's Synopsis. 

(g) Boolee Singh v. Mussb, Busunt Koverce, 8 O. W. B. 155. With 
the Kritrima adoption may be compared that allowed in the later 
ages of the Roman law. See above, pp. 905, 936. 







Maitliila it appears that a wife may adopt to herself 


QUASI-A DOPTION BY FEMALJSS. [BK. 



independently of her husband by the Kritrima form. The 
soil thus taken succeeds only to her Stridkana. (a) 

The son thus adopted by a wife or a widow does not lose 
his place in his own family. (6) 

The consent of the person adopted is indispensable, (c) 


C. 2. 1. QUASI ADOPTIONS BY FEMALES—SUBJECT TO THE 


ALYA SANTANA LAW. 


A female, where the Alya Santana law prevails, cannot 
adopt, if she have male issue living, (d } 


C. 2. 2 .—QUASI ADOPTIONS BY FEMALES —BY 
KALWANTUSTS, NAIKINS, &c. 


"The Sastras contain no rules applicable to adoption by 


Kalwantins/ 5 (e) A dancing girl, it was said, can adopt, 
bat only a daughter. (/) 

The Pandit of the Supreme Court at Calcutta when con¬ 
sulted on an adoption of a daughter by a courtesan answered 
that there was no suoh instance of the adoption of a daugh¬ 
ter to inherit by the Hindi! law, (g) 


(a) Sree Narain Rai v. Bhya Jka, 2 0. S D. A. E. 23. 

(//} Collector of Tirhoot v. ffurroo Reread Mohmit , 7 C. W. R. 500 

0. E. 

(c) Liichmari Led v. MoJmn Lai, 16 C. W. R. 179 C. R. See above, 
pp. 905, 925, 931. 

{d) Cotay Regady v. Jlfavjoo K/.empty ot al, M. S. D. A. R. 1859, p. 
138. The Alya Santana succession is that of a nephew to his 
maternal uncle. See above, pp. 287, 289, 421. 

(e) MS. 1651. 

(/) M. C. Alasanz v. C. RatnacheUum , 2 Mad. H. C. R. 56. This is 
not a real adoption. See above, p. 933. The adoption (so called) of 
a P&'lak Kanya as a dancing girl may be annulled at pleasure by 
the adopter, Steele, L. C. 185. 

(cj) Doe dm Hencoiw Bye v. Hanscomr Bye, 2 Mori. Dig. 133, 






s. iv, 1.] FITNESS FOB ADOPTION. 


SECTION IV. 


FITNESS FOR ADOPTION. 

Wlion a substitutionary • Son is needed the man seeking 
him is not at liberty to adopt any child indiscriminately. 
There are conditions as to sex, (a) caste, family and per¬ 
sonal. qualities, which must be satisfied in order to constitute 
a fit subject for adoption. Some of these afford no more 
than a ground of preference, but others are indispensable. 
They go to the root of the capacity to render the desired 
benefits, or rest on the duties due to the family of birth, 
which must not be thrown off even in the lower castes. 
The statement that “ an adoption once made cannot be .set 
aside (h) canno t be sustained in the sense that a mere 
performance of the ceremonies gives validity to an adop¬ 
tion of a disqualified person, (c) or one given by a person 
not competent to make the gift. Sir M. Westropp denied 
that the factum valet principle could be applied to such a 
case (d) where a widow without express authority had given 
an only son in adoption. 


L—FITNESS FOR ADOPTION AS AFFECTED BY CASTE. 

The rule which requires that a boy who is to be adopted 
shall be of equal class with the adoptive father, has already 
been considered. ( 0 ) It is implied in several of the texts 


(a) The ancient institution of the putrika-putra makes the men¬ 
tion of “sex” not superfluous. See Vyav. May. Chap. TV. Sec. V. 
para. 6. 

“ The substituting of a daughter for a son is also prohibited, being 
included amongst those rejected in the Ivaliyuga.” 2 Sfcr.H. L. 152, 

(b) llajc Vyankairao v. Jayavantrcio , 4 Bom. II. C. II. at p. 195. 

(c) Lakshnaffa v. llamava , 12 .Bom. II. 0. R. at p. 381), and the 
cases there quoted. 

(d) lb. p. 397. So Colebrooke at 2 Str. II. L. 178. 

‘ (e) Above, pi 928. See Vyuv. May. Chap. IV, See. V. para. 4. 

128 R 





fitness FOE ADOPTION, 


qftbfed below. The instances of a breach or attempted breach 
o£ this rulo are, as might be expected, very few. In two 
cases the following* answers were given :— 

<{ No adoption is permitted from a different caste.” (a) 

An adoption was pronounced illegal on the grounds that 
the adopted was of a different caste from the adopting widow, 
and was an only son, (5) 


2, I,—CONNEXION IN FAMILY GENERALLY. 

By the birth of a son to one of several brothers, says the 
iSmriti, (c) all become fathers of male offspring. The pro¬ 
bable origin of this notion has already been discussed, (d) 
In the more recent developments of the law we have seen that 
a brother might properly be called in to supply a brother's 
fail are to procure offspring, (e) In this state of the scrip¬ 
ture and of custom it was natural that as adoption gradually 
supplanted the other methods of recruiting a family the 
brother's son should seem the fittest for adoption. In his 
case there was a kind of sonship already, so much so that 
some writers contended against the necessity of any adoption 
at all when there was a brother's son. (/) There could be 
no question in his case as to an effective change of gotra 
seeing that no change was needed. He would of necessity 

(а) MS. 1687. An adoption is annulled if it be discovered that the 
boy adopted was of a lower caste than the adoptive father, Steele, L. C. 
18o. This moans that the adoption is declared to have been null 
from the first. See Datt. jVfim. II. 25, 27, 

(б) MS. 1750. It may seem strange that such a question should 
have: arisen, but the Yiramitrodaya, Tr. p. 117, admits a Sddra son by 
adoption to one of higher caste. See above, p. 928. 

Manu IX. 182; Mit. Chap. I. Sec. XL para. 86 ; Vyav. May. 
Chap. IY. Sec. Y. para. 19. 

f d) Above, p. 419. 

(e) Above, pp. 879, 880. 

(,/'•) Sea Datt. Mira. Sec. II. 78. 
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ce to the same remote ancestors with the same formulas 
as would a begotten son of the adoptive father. Besides 
these considerations the preference of a brother’s son found 
a natural basis in family affection, (a) and when the brethren 
were united, as in early times they usually were, the interest 
of all, and of the children of those who had sons, were better 
preserved by adopting a son from amongst the necessary 
participators of the estate than by introducing a stranger 
who would take a part from all the other members of the 
family, (b) Amongst remoter relatives these reasons could 
not operate with the same force. But it was inevitable 
that next to a brother’s son, a cousin, or a cousin’s son should 
be sought as the fittest for adoption, and that the order in 
point of proximity should become that of practical pre¬ 
ference in selection, (e) A man, Vasishtha says, is to 
adopt the son of the nearest relative who can and will give 
one; (cl) but of two persons equally nearly related, either 
is eligible, (c) Genealogies carefully preserved indicated 

(a) TheDatt. Mim. Seo. II, 29, says a half-brother’s sou is not to 
be taken while a whole brother’s son is available. There is almost a 
repulsion between sons of rival wives. Bub see below, p. 1024. 

(1) The nearness which is generally understood as nearness of 
family connexion is by some construed as nearness in locality of 
residence. SwVfram.Tr. p. 117. This view seems to be favour¬ 
ed by the Mit„ see Chap. 1. Sec. XI. paras, 13, 14, and Notes. The 
Yyav. Mayukha says the nearest by blood is to be taken, see Chap 
IV. Seo. V. para. 19, and Datt. Mim. II. 16; V. 36, 38. 

(c) See above, p. 913, as to fche superior claims of the nearer 
relatives. 

(d) Vasislibha, Chap. XV. 6. 

(e) Sree Brijbhookimjee Maharaj v. Sree Gokooloohaojee Mabnraj. 
1 Barr. 181, 202 (2nd Edn.). 

The Pandits said, “ it is written in the Mayukh that it is necessary 
that the person bo be adopted be of a virtuous disposition, learned, 
beloved by him who adopts him, and also Lethe nearest ol km to 
him, adding verbally, that, if there were two persons equally 
near, Maharanee would be at liberty to adopt cither. See Dai 
Chand. I. 10 ; Vyav. May. Chap. TV. Sec. TV para 19, 
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' mce whence wives might not, and sons, if need were, 
might be had; the gotra invocations were the same ; and 
the higher deities were worshipped under the same names and 
conceptions. It is not surprising that the limitation of 
choice which was thus induced in practice should have come 
to be regarded by many as necessitated by the law; (a) but 
the sources do not afford any authority for such a restriction. 
What they exact is nearness and likeness, so far as these 
can be secured, identity of caste, according to the best 
interpretations, and also, but not indispensably, of family 
or gotra. Amongst the Sudras the distinctions of gotra in 
the .Br&hminical sense cannot exist. (2?) Their quasi-gotras 
mark the more distant family connexions, but there is no 
objection to a Sftdra adopting from a gotra different from 
his own. (<•) 

The question being as to the existence of a legal objec¬ 
tion to the adoption of a son from a remote branch the 
Sastri answered only: “The S&stra is in favour of the adoption 
of a boy belonging to the near branch/' 1 (d) Colebrooke says 
that only a preference is to be given to a brother's son, not 
so exclusive a preference as to shut out the exercise of dis¬ 
cretion. (r) The prohibition against an adoption of an 
asagotra is of a moral rather than legal character, (/) and in 
one case a Sastri expressed the opinion that “ if a Brahman 
cannot find a person fit for adoption in his own gotra he may 
adopt from another gotra a man of 30 having children/' (g) 


(a) SeeMifc. Chap. [. Sec. XI, paras. 13, 36,Note; Yyav.May. Chap. 
IV. Sec. Y. para. 19; Datb. Mim. Sec, II. paras. 2, 13. 

(/>) See Datt. Mtm. II. 5 ss. 80. 

{c) Rangamma v. Atchamma, 4 M. I. A. 1. 

{d) MS. 1640. See Datt. Mtm. II. 18. 

■(e) 2 Str. II. L. 103. 

(,/) Burnt a Samoa dhany Umrnal v. Camara Venkatachellci Reday ar $ 
M. S. A. R 1852, p. Ill ; 1 Str. H, L. 85 ; 2 ib. 98,103, 106. 

($0 MS. 1639. 
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other case amongst Brahmans, a question having b 
to the adoption by a widow of a boy whose upana- 
yana (a) had been performed, the answer was merely that if 
a boy of her own gofcra could not be obtained she might 
take one of another gotra, ( b ) 

The general rule of propinquity giving a preference for 
adoption is illustrated by the following cases. A few of them 
admit the adoption of a younger by an elder brother. 
Balchandra Sastri gathered a support for this adoption by 
inference from the elder brother's being “ in place of a 
father/' (c) but. the Sroriti had in view merely the nurture and 
protection of the family by its head. The castes do not seem 
to have admitted this adoption, and it is opposed to the 
principle of imitating nature. ( d) It can hardly be regarded, 
therefore, as allowed by the law. 

In Brijbhukhan’s case ( e ) the Sastris ? say that the person 
to be adopted must be the nearest of kin who can be obtain¬ 
ed. But then they add that what has been done conform¬ 
ably to the Vedas cannot be undone, and that a son taken, 
not from amongst the gentiles, even by a widow, is not a 
mere dharm-putra but a datta-putra with the full rights of 
that relation. (/) It follows that the preference of the 
nearest is not a matter of legal obligation. 

A widow, on the death of her son, adopted a remoter 
kinsman than one who was available, and on his behalf applied 
for a certificate of guardianship, which was refused, as the 
adoption was prejudicial to rights of nearer heirs, and their 
consent was not shown to have been obtained to rebut the 


(a) Thread ceremony. 
lb) MS. 1617. 

(e) Steele, L. C. 44, 

( d) See Datt. Mim. Sec. III. 30. 

(e) 1 Borr R. at p. 214. 

(/) 1 Borr. 218. 
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!emimpfcion of caprice arising from the facts. She was 
referred to a regular suit to establish a valid adoption, and 
directed to renew the application for guardianship under 
Act XX. of 1864. (a) 

In the following case the Sastri in approving the adoption 
to a man of his brother by birth put the permission on the 
ground of a total severance of natural ties by the adoption 
of the deceased into another family. (&) “Adoption,” he 
said, “ severs the connection with the natural relatives so 
completely that the adopted son's widow may adopt his 
younger brother, (c) But consanguinity, according to the 
general opinion, is not to be over-looked in adoption any 
more than in marriage. 

Though the adopting brother has been adopted into another 
family, several decisions have settled that he cannot adopt his 
natural brother, on the ground that consanguinity does not 
cease with adoption. ( d ) Thus it has been ruled that a 
brother cannot adopt his brother in Maitlxila, (a) or in the 
Andra country, Madras. (/) 

A Marafrha, a widow, having adopted her husband’s illegi¬ 
timate son, his right to inherit was put on his position as a 
bastard son of a Sudra. (g) 


(a) Bhagubai v. Kale Venkaji, Bom. H« C. P. J. 1875, p. 45. 
(5) Above, p. 984. 

(c) MS. 1625. 


[cl) Moottia Mudalli v. Uppon Venkatacharry , M. 8. D. A. Deo. 1858, 
p. 117. See below, Sec. YU. 

(<0 B. Runjeet Singh v. Obhye Narain Singh , 2 0. S. D. A. R. 245. 

(/) Ramcmctmall v. Sudan Annaoi, 2 Mad. H. C. B. 399; Miittusawniy 
Naidu v. Lutchneedemmma, M. S. D. A. Deo. 1852, p. 96; Moottia 
Mudalli v. Uppon Venkatacharry , M. S. D. A. Dec. 1858, p. 117. Not 
even his half-brother, see below, Sub-Sec. 2. 4. 

(g) MS. 1691. 
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3^2.—RELATION BETWEEN THE BOY TO BE ADO PTE' 
AND THE ADOPTIVE FATHER THROUGH THE NATURAL 

FATHER. 

This connexion affords, as *vve liare seen, the strongest 
ground of preference, but it does not, according to the 
decisions, give to the nearer relatives a legal right , to impose 
a son on a person about to adopt. This would indeed be 
inconsistent with the affectionate relations which it is an 
object of the law to foster between those connected by adop¬ 
tion. (a) The limitation Of choice has been thought some¬ 
what stricter in the case of a widow, and there are somo 
obvious reasons why this should be so, but in a united family 
her necessary dependence secures the desired end, and 
it cannot be said that apart from this she is confined to 
the family or gotra of her lmsbaiid by any strictly legal 
restraint. (&) 

A near relative of the same gotra, a nephew if possible, (c) 
is the first choice. Failing such, a distant gotraja. Failing 
him, a bhimia gotra-sapinda. (d) Failing him a non-sapinda 
of not more than five years, and whoso tonsure (chaula, 
ohitda) has not been performed. If such an one cannot be 
obtained then one of greater age may be taken, (e) Steele 
gives the order of choice in adoption according to the 
customary law of the Dekhan as follows (/):—Any brother s 
son should be the first selected for adoption; should there be 
none, or should the boy's parents, &c., refuse consent, his 
place is to be supplied by—(2nd), Any boy of the same 

(a) See the texts quoted below. 

(b) Sfimati Uma JDeyi v. Gokoolcmand Das Mahpaira, L. E. 5 

I. A. 40. 

(c) Datfc. Mim. II. 07, 73. 

{cl) As to these terms see above, pp. 114, 133. 

( e ) MS. 1672. In the Punjab amongst many tribes there is no 
limit, bub the adoption must preferably be from amongst near kins 
men and must be from the gotra or bribe. Punjab Customary Law 

II. 155. 

(/) Steele, L. C. 44. 
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and descended from a common ancestor within three 



generations 


(sanghit, sagotra, sapinda); (3rd) Any boy 
connected with the family by the female line of connexions, 
for whom funeral cakes are offered (usagotra sapinda), such 
are the mother's brother's son, or the father’s sister's son ; 
(4th) Any boy of the same goto, descended from a com¬ 
mon ancestor within seven generations, within which degree 
marriage is prohibited (wirudh sumbhand)—-these relations 
are called the sagotra dushantil; (5th) Any boy of the same 
gotra, the genealogy of whose relationship is otherwise 
unknown (sagotramatra); (6th) A boy of a different goto, 
but of the same caste (pargotra)—such are the sister's son 
and daughter's son, who are adoptible in default of the 
preceding. A paternal uncle cannot be adopted, being in 
place of his father. Nor a maternal uncle, for u an elder 
relation" (without regard to the relative age of the parties) 
u cannot be adopted." 

The castes at Poona answered more simply :—(a) 

The following relations are to be selected in order 
1, brother’s son; 2, paternal first- cousin; 8 paternal second 
cousin; 4, one of the same gotra; 5, one of the same caste, P* 
Should the party first in order be refused by his immediate 
family, the caste may advise, and if they fail to persuade the 
party, another boy is, with their concurrence, to be adopted. 

Prom Khandesh a still simpler answer was received:—(6) 
e< The son of the nearest relation is to be adopted; but should 
his father not consent, a stranger may be adopted with the 
consent of several respectable persons." 

u The son of a half brother may be adopted in preference 
to the son of a full brother." (c) 


(а) Steele, L. C. 182. 

(б) Steele, L. C, 182. 

(0 MS. 1627. This is opposed to the Datfc. Mim. Sec. II* 29. 
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existence of a brother’s son does not deprive the 
undo of power to adopt another boy, the selection being a 
matter of conscience and not of absolute prescription. («) 


“ A. man may adopt the son of a distant, instead of the son 
of a near, kinsman.” ( b) 


“The widow. . . . -is enjoined to give preference 

to the nearest relation who is eligible. But the validity ol 
an adoption actually made does not rest on the rigid observ¬ 
ance of that rule of selection: the choice ot him to be 
adopted being a matter of discretion.” (c) ihe Sastris have 
expressed the rule more strictly. A husband’s brother’s son, 
they said, can be adopted by a widow, even without the 
injunction of the husband, (d) When such nephew exists, she 
cannot adopt another without her husband’s injunction, (o) 


Cff'i Gukoolanund Doss v. Unset. Wooma Daae, 15 Beng. L. R. 405 ; 
g C 93 C w. It. 340; S. 0. in App. to P. C. L. R. 5 I. A. 40 ; contra 
daman Dutt v. Eknhia Singh, 3 0. S. D. A. E. 144, on an adoption 
in the kritrima form. See Suth. Syu. Head II. and the comment by 
the Judicial Committee, L. R.5 I. A. at p. 53 ; 1 Macn. H. L. 68 ; 1 
Str. II. L. 85. 


lb) MS. 1628. 

(c) Coleb. in 2 Str. H. L. 98. See above p. 887, Note (a). 

(d) Huebaircvv Manknr v. Govindrav Mankar, 2 Borr. /5. (S3 2nd Thin.) 
See Tvav. May. Chap. IV. Sec. V. paras. 17,18,19; Datt. Mini. Chap. 
II. 29, 73 i Datt. Cliand- Chap. I. 20, 27, 28 ; Manu. XI. 182 ; Mit. 
Chap. I. Sep. XI. paras. 36 ss. 

^ .... . “They (the Shastrees) said, a widow can, by her 

husband’s injunction, adopt a son, but not without it, but the prohi¬ 
bition is meant against her taking any other person when the son of 
her husband’s brother exists, whom she may adopt eveu without 
such injunction; for from the words (of Manu, Chap 9th, v. 182, 
quoted by the Zfflah Shastrees) found in the MitAkshara, book 
second, leaf 55th, pago 1st, line 3rd, it appears, that even without 
the injunction of her husband, a widow may adopt the son, either of 
her husband’s eldest, or youngest, brother.” 2 Borr. 99. 

129 H 
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ven amongst the lower castes a SUstri said— 

“ The deceased husband’s brother’s son should be adopted 
by a SMra widow. Failing him she may take any one of 
the caste junior to the adopter.” (a) 

“ Though the deceased husband desired that the son of his 
brother should be adopted, and the brother is willing to give 
his son—which the Vyavahtlra May ftlcha allows, though sin¬ 
ful, (b )—yet tbewidow is not under such circumstances obliged 
to take such a son. In taking the son of some other relative 
however she must have the assent of the relatives.” (c) 

In one case the Sastri said that a widow cannot adopt 
her deceased husband’s first cousin, (d) But this was found¬ 
ed on his notion that the adoption of a brother’s son was 
obligatory. In himself a first cousin of the deceased is a 
proper person to adopt in the absence of a nearer relative, i.e. 
a nephew. (<?) In Bengal it was said that whatever the pre¬ 
ference due to a brother’s son it did not preven t a resort else¬ 
where if that son were refused. (/)' The same is the law of 
several Poona castes. {<]) 


2. 3.—RELATION BETWEEN THE SON TO BE ADOPTED 
AND THE ADOPTIVE FATHER THROUGH THE 
SON’S NATURAL MOTHER. 

Contrary to the rule by which the connexion with the adop¬ 
tive through the natural father gives at least a religious claim 
to preference to the boy thus related, a near connexion through 


(а) MS. 1675. 

(б) h e. the only or eldest son. It does not condemn the' gift 
generally. See Vyav. May. Chap. IV. Sec. V- 9, 19. 

II MS. 1644. 

{d) MS. 1703. 

(e) MS. 1660. 

(/) Guhoolanund Dors v. Musst. Wooma Daee, 15 B. L. R. 405, 416 ; 
3. 0. 23 C. W. R. 340, 041; S. C. L. K. 5 I. A. 40. 

(y) Steele, L. CS. 189. 
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^ joy’s mother usually makes adoption impossible. The 
doctrine of the imitation of nature prevents a man’s standing 
in the relation of adoptive father to a son whom ho could not 
have begotten without incest according to the religious law. 
The prohibited degrees however, though observed withstriet- 
ness by the higher castes, have been little regarded by the 
Sudras. The unions of the latter have not been looked on 
as having any sacred character, and the means seldom exist 
amongst them of tracing quasi-gotra relationships to any 
considerable distance. The aboriginal custom of making a 
sister’s son heir (,ct). was thus readily moulded to the needs of a 
system of adoption, while the daughter’s son growing up in 
the grandfather’s house naturally took the place ot the 
appointed daughters sen and became recognized, when some 
inclusion within the law of adoption was felt necessary, as a 
fit subject for adoption. (6) 


The opinion of the Sastris in the case of JEtaebut Rao 
Ma-nlcar v. Govmdrao Bulwantrao Mankar (c) declares a son 
of a daughter, a sister, or a mother, ineligible for adoption, 
except amongst Sudras. (.<£) Three at least of the nine 
Pandits consulted in the case (e) pronounce- expressly against 
the adoption of a daughter’s or a sister’s son. The other six 


(a) See above,- pp. 289, 421, and the Mdnkara’ case, 2 Borr. at pp. 
95, 96,106, 107. 

(h) “ Adoption of a sister’s son is strictly prohibited unless m the 
case of Madras.” Ellis,.wlio refers to the Datta Kaustubha, but this 
allows such an adoption in case of necessity, see below. He says the 
Datia Mimanisa of Sri Ram admits this in case of necessity, and that 
in practice it is not uncommon in all castes. 2 Str. H. L. 100, and 
Stokes, H. L. B. 553. “ Not regarding the putrika-putra as a sub¬ 

sidiary son, his affiliation (it would not be unreasonable to infer) 
would be valid in the present age.” Sutherland, 2 Str. H. L. 201. 
See also Sutherland’s Syn. Note d. 

(o) 2 Bovr. 106. 

(d) Macn. Cons. H. L. 149, 154; l Str. H. L.71 ; 2 ib. 77. See 
above, pp. 886, 887- 

(«) 2 Borr. R. at p. 106. 
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_ n o opinion on this particular point. A similar'opinion to 
that of the three is expressed by the SAstri above, p. 434, Q. 6. 

The general principle has been recognized in many deci¬ 
sions of the Courts that adoption is prohibited where tho 
adopter could not marry the mother of the boy proposed for 
adoption in her maiden state. («) It has equally been 
recognized that the rule is not binding on SAdras. Thus it 
has been held that a LingAyat (as being a Sildra) may adopt 
a sister’s or a daughter’s son, but a member of a higher caste 
may not, in the absence of a special custom. The doctrine 
of factum valet does not validate such an adoption, (b) 

The adoption of a brother was disallowed in Madras, (c) 
The adoption of a sister’s son is invalid, according to the 
decisions, as it imports incest not only among Brahmins, (d) 
but generally in the three regenerate classes, except 
perhaps the Vaisyas (e); in the Dravida country (/); in the 
Andra country (g ); in tho North-Westorn Provinces, (h) 


(a) Shriniuus Timaji v. Chintaman Shvoaji, S. A. 587 of 1866 ; 
Jivanee Bhayee v. Jivu Bhayee, 2 M. II. C. It. 462; i$ riramulu v. 

J Ratnayya, I. L. R. 3 Mad. 15. 

(b) Gopal N. Safray v. II. G„ Safray, I. L. It. 3 Bom. 273, 298, 

(c) Midhuswamy N aid it v. Latchmeedavamma , M. S. D. A. R. for 
1852, p. 96. See above, p. 968. 

* (d) Datfc. Mtm. JL 91-93; Datfc. Chanel. I. 17 ; 2 Sfcr. H. L. 100 ; Doe 
dem Kora Shitnko Tafcoor v. Bebee Munnee, East’s Notea, Case 20 > t 2 
Mori. Dig. p. 32 ; Nursing Narain v. Bhutton Loll , Sp. No. C. W. R- 
194. This case pronounces against the legality of the putrika putra 
in the present day. 

{e) Aamalinga, Pillay v. Sadamva Pillay , 9 M. I. A. 506 ; S. C. 1 0. 
W. H. 25 Pi C. The Vaisyas are only partially recognized. See 
Steele, L, C. 90. 

(/) Gopalayyan v. Rag'hiipatiayyan, 7 M. H. C. R. 250. 

(g) Narasammal v. Balaramacharloo, 1 M, H. C. R. 420. 

(h) Luchmeenath Rav v. Musst . Bhima Baee y 7 .N, W. P. R. 441, 413. 
In the Punjab the objection to sisters’ or daughters’ sons arises 

from their taking tho property into another got. Tho consent of 
the male relatives therefore is required. Punjab Customary Law, 1* *1.156. 
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a Prabhu cannot obtain a son oi his own gotra he rn 
-om another, except the son of a sister or daughter.”(a) 

The husbandV brother's grandson (grand-nephew) may 
be adopted, as the adoptive father could have married the 
nephew's wife in her maiden state. ( b) 

The adoption of a first cousin's daughter’s son having 
been recognized for a long time, was upheld, (c) 

An adoption by a Br&hman of his daughter’s son was pro¬ 
nounced invalid, though it was strongly asserted in the 
particular case to be in accordance with the custom which 
prevailed among the caste. A few instances to the contrary, 
adduced to prove a special custom holding such adoptions 
valid, were set aside as insufficient by the Bombay High 
Court, (d) A special custom, favouring adoption of a sister s 
son in the Dravida country by Brahmans, was similarly 
refused recognition by the Court, (o) The subordination 
of particular usages to the general customary law is dis¬ 
cussed in the Nailcins 3 case. (/) 


(a) MS. 1613. As to the Parbhus, see Steele, L C. 80, 94 

(b) Morun Moyee Delia v. Bejoykisto Gossamee , Cal. F. B. R. 121. 

(c) Lakshmapya v. Ramapa , Born. H. C. P. J. F. tor 1873, p. 59. 
This case, from the Southern Marafcha Country, was disposed of con¬ 
formably to the laxness of the law there as to prohibited degieea 

already noticed. , 

The legality of marriage between an uncle and niece was denied in 
Rcmanagavda v. Shivaji, Bom. H. C. P. J. 1870, p. 73 (the parties 
being apparently Lingayats of the Southern Maratha Country), but 
an application for review (£6. p. 154) was dismissed on the ground 
that the suit was barred by limitation. 

(d) Gopal Narhar Safray v. Haimant Ganesli Safray, I. L. R 6 Bom. 
109. This case illustrates the difficulty of establishing a particular 
custom of a easto or sect diverging from the general law. It will be 
seen below that there is considerable authority for the practice. 

(e) Gopalayyan v. RaghupatiyyaH, 7 M. H. C. R. 250. 

In the Pairjab, it may be noticed, adoption may be made of a rela¬ 
tive through a female. See Tupper, Panj. Customary Law, vol II., 

p. 111 . 

(/) I. L. R. 4 Bom. at p. 557 as. 
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(Sudra) widow may adopt her husband's sist 
son/' (a) as the husband himself could have done. 

A sister’s son is incompetent to question an invalid or 
illegal adoption on the part of his maternal'uncle in Benares { h) 
and in Maithila. (c) 

As to the daughter's son the Sastria have said : “ A 
Brahman cannot adopt his daughter’s son /' (d) and “ The 
adoption of a daughter's son is invalid. Though Pandits 
differ, the texts do not differ." (e) Again, to a question 
whether a daughter's only son could be adopted by her father in 
pursuance of an agreement with her husband at the time of 
marriage, the S&stri says only u the adoption of a daughter's 
son is forbidden." (/ )■ 

On the other hand the Pandits of the Poona College on the 
authority of the Samsk&ra Kaustubha and the Nirnaya Sindhu 
admitted the adoption of a daughter's or a sister's son in 
default of boys available within the adoptive father's own 
gotra. ( g) 

In the South Marafcha country the customary law allows 
the adoption of a daughter’s son with the consent of the 
kindred of the adopter, (h) 


(a) MSS. 1622, 1706. The parties, though the caste is not ex¬ 
plicitly stated, must have been Sddras. 

( b) Thakoorain Saluba v. MoJmn hall , 11 M. L A. .386. 

(c) Musst, Mowieea v. j Dhurma, 11 M. I. A. 393. 

(cl) MS. 1638. 

(e) Jivanee Bhay'ee v. Jivu Bhayee, 2 M. H. C. R. 462 ; Nursing 
N twain v. Bhutto ti hall , Sp. NTo. C. W. R. 194. 

(/) MS. 1633. This question indicates a clinging to the ancient in¬ 
stitution of the putrika-putra. Soe above, pp. 877, 886, 888. 

(g) Steele, L. 0. 44. See above, p. 887 ; 2 Borr. 95, 96. 

(h) Steele, L. C. 183. 

The fitness of a daughter’s son for adoption, where it is recognized 
by the higher castes, may be traced either to the institution of the 
appointed daughter (see above, pp.. 886, 887) or to the -imitation of 
their low caste neighbours at the prompting of natural affection. 
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is valid in Saraogi Agarvali caste, which is a sect of the 
Jains, (a)' 

The son of a- woman adopted by her paternal uncle was 
pronounced entitled to the management of business as 
Muttadar Patel, while the widow of the deceased nephew 
was pronounced heir to his property. ( b) 

In Somasekhara v* Subhadramdji (c) the Court declined 
to express an opinion on the validity of an adoption of a 
son whose mother was second cousin of the adoptive father. 
As a marriage would have been impossible between the real 
mother and the adoptive father the adoption would bo in¬ 
valid judged by that test-. Where the adoption of a sister’s 
or a daughter’s son is allowed the test seeins inapplicable. 
In the South, whence the case came, marriage with a sister’s 
daughter is common even amongst Brahmans, and custom, 
is, to say the least, lax in restricting adoptions. It would 
seem therefore that the adoption in question was not open to 
objection on the ground of prior family connexion between 
the parties. 

In one case (d) the opinion seemed to be held that a man 
could adopt his wife’s sister’s son, but that this had been 
invalid in the particular case as tending to deprive the 
heirs of their right of succession, (e) 

There is of course less objection to the adoption of a father’s 
brother’s son or a mother’s brother’s son than to adopting a 
father’s sister’s son or a mother’s sister’s son* (/) 


(а) Shea Singh Rai v. Musst . Dakho , N. W. P. H. G\ It. 382, 

(б) MS. 6. Nothing is said of the caste, or of division or non¬ 
division. Division and Sftdra caste seem to he assumed. If the 
widow of the nephew had adopted a contest, might have arisen such 
as is referred to at p. 995 note (a). 

(c) I. L. E. 6 Bom. 524, 

(d) Race Guriga v Baee Sheoshmhir , Bom. Sel. E. 73. 

(e) This case is discussed above, p. 942. 

(/) Shriitivas Timaji v. Chintaman Shivaji, S. A. 587 of I860. See 
Dafct. Mlm. II. 107, 108. 
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Tlie principle of an imitation of nature operates, though 
less conspicuously, in the case of a blood connexion between 
the proposed adoptive mother and son as between tlie adop¬ 
tive father and son. 

In the earlier form of the law as the relation of the adopted 
son to his adoptive mother was merely incidental, the 
doctrine of a possibility of union between her and the real 
father seems not to have been developed. It grew up as 
natural feeling gradually gave to the adoptive mother, as 
compared with the adoptive father, a more and more im¬ 
portant relation to the child whom they brought up as their 
own. Then as the condition was accepted of a possible 
union of the real mother with the ideal father to produce the 
adopted son, a corresponding notion was suggested of a 
similar necessary relation between the ideal mother and the 
real father, (a) Thus it came to bo admitted, though not at 
all universally, that where the real father and the adoptive 
mother could not, without incest, have joined in procreating 
the boy, he is not a fit subject for adoption, (b) Such at least 
is the rule followed by most of the authorities. Others are 
more indulgent. A deceased wife ; s connexion with the family 
whence the boy isf to be taken is not recognized as an obstacle 
to his adoption . This may be taken as a sign of the imitative 
character of the doctrine. The relation of a deceased adoptive 
lather to the real mother is an obstacle in the same cases 
as if ho were alive, but on the other side the imitation has not 
proceeded beyond the relationof an adoptive mother still living. 

(a) See above, p. 881. In a footnote at 1 M. H. C, R. p. 42 7 to 
Narsarammal v. B alarama Chorlu, ib. 420, several cases are quoted to 
show that there must have been a possibility of legal union between 
the adoptive father and the real mother. One is cited from Macn. 
Cons. EL L. 170, to show the need of a similar relation between the 
adoptive mother and the real father. 

( b ) Datt. Mirn. Sec. II. 32, 33. The living wife must (religiously) 
join in an adoption. As a widow she adopts to her husband, but 
he surviving does not adopt to her. 
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following responses of the Sasfcris illustrate what has 
just been said:— 

“ A Brahman widow cannot adopt her own brother’s 
son,” (a) 

a The adoption by a wido w of her brother’s son is illegal^ 
either before or after investiture,” (7>) 

“ A widow is not allowed by the Vyavah&ra Mayilkha and 
the Kaustubha to adopt her brother's son”; but the Sastri 
pronounced the adoption valid on the authority of the Dvaitta 
Nirnaya. (c) 

“ A wife's brother cannot be adopted, as he would become 
her adoptive son as well as the adoptive father’s.” (< i ) 

The adoption by a widow [Brahman] of her own uncle’s 
son is not valid. { e ) 

In several instances the fitness for adoption has beeil 
pronounced on solely by reference to the connexion between 
the boy’s real mother and his adoptive father, when the 
only question under the Hindi! law was whether the rela¬ 
tion between the real father and the adoptive mother pre¬ 
vented a valid adoption. The Dharmadvaitta Nirnaya 
allows the adoption of the wife’s blood relatives, but this is 
opposed to the general sense of the authorities {/) as regards 
the higher castes. The two following cases will serve for 
further illustrations. 


(а) MS. 1635. 

(б) MS. 1615, 

(c) MS. 1761. Above, p. 862. 

H MS. 1619. 

It is plain that the real father and his daughter, the proposed 
adoptive mother, could not legally have been parents of the boy. See 
above, p. 883. 

(e) Bagumbaree Dabee v. Taramony Dabee^ 1818 ; Macn. Cou. H. L. 
171. 

(/) See Datt. Mini, Sec. II. 33, 34, 

130 h 
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m the first it was ruled that the adoption of a wife's 
brother is valid, (a) as the adopter could have legally 
married adoptee's mother in her maiden state. (6) 

In the second it was laid down that— 

L The son of a wife's brother may be adopted. 

2. The rule of Hindu law that a legal marriage must 
have been possiblo between the adopter and mother of the 
adoptee refers to relationship prior to marriage. 

3. This rule has nothing to do with the case of a step¬ 
mother in her virgin state, accordingly a half-brother cannot 
be adopted, (c) 

When the connexion between the propositus and the 
intended adoptive mother arises through the boy's mother, 
such a relation creates no obstacle to adoption. Two sisters 
or two female cousins could not possibly be parents of the 
same boy, so that the ceremonial relation does not in this case 
imitate anything legally impossible. 

Thus a man may adopt his wife’s sister's son. ( d) 
u A widow may adopt her sister's son if this be consistent 
with the custom of the caste/' (e) 


2. 5,—FAMILY CONNEXION WITH THE ADOPTIYE 
PARENTS AMONGST StJDRAS. 

It has been pointed out (/) that the practice of adoption 
amongst the lower castes is probably a mere graft of BrS.li- 
manical usage upon a primitive stem of a very different kind. 


(a) Rnnganaigumv. Namasevoya Pillai, M. S. D. A. Dec. 1857, p. 94. 

{b) Knstniengar v. Vencmamalai Jyengar, M. S. D. A. Deo. 18*56, 
p. 213. 

(c) Sriramulu v. Rcimaya , I. L. R. 3 Mad. 15. The sense of this 
is that, though tho particular restriction would not operate, another 
one does, which prevents an allowance of adoption which would 
otherwise follow. 

(d) 2 Str. H. L. 106, 

(«) MS. 1708. . 

(/) Above, pp. 922 m 
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result shows signs* of this composite origin. The abo¬ 
riginal tribes had a family system of their own, which in some 
form they must retain. The marriage of first cousins, marriage 
of an uncle and niece, heirship of a sister's son, reception of a 
daughter's husband as quasi-son when there was no real son 
in the way; for all these and other customs room had to be 
found in the JBr&hmanical system before the uncivilized 
converts could be subdued to it. (a) Similarly in the case of 
adoption the practice of succession of a sister's and of a 
daughter’s son had to be admitted ; it was brought within the 
general system by widening the gateway of adoption in the 
case of Siidras> who in their turn were so far influenced by 
the ideas of theirfnoro intellectual neighbours, that in most 
cases- they gradually accepted adoption as nocessaiy to fully 
constitute the heritable right, (b) Concurrently with these 
changes vicarious sacrifices were allowed (c) for those who, 
under the antique scheme of religion, were wholly excluded 
from, spiritual benefits, (cl) Adoption became ceremonial, yet 
not so essentially ceremonial but that a giving and taking 
might be effectual without symbolical acts, or sacrifices, 
or recitation of sacred formulas, (e) The customs spring¬ 
ing from natural loathing of incestuous unions were refer¬ 
red to the principle of the family and gotra as conceived 
by the twice-born; and even spiritual benefits, it became 
dimly recognized, might bo secured through the proper 
ministers by the low-caste son for his^ low-caste father • 
Still the marriage and the adoption of a SAdra could never 
be regarded by the depositaries? of the sacred traditions but 
with a kind of contempt. If was of little consequence in 
their eyes whether purity, from physical or spiritual conta- 


(a) See above, p-p- 886, 888. 

( b ) Comp, p! 919. 

(<•)• Comp. Manu X 126, 127. 

(d) Above,pp. 901, 919, 929 ; 2 Str. H. L, 263. 

(e) See above; pp..920 ss. 
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ifcion was preserved amongst people who had no 
devolution of sacra as contemplated in the Veda, (a) and 
with whom there was no association on the part of 
the higher classes that would not honour them. Thus 
the disdain inspired by caste feeling joined with the 
desire of gain and of importance to make the Brahmans 
admit SMm adoption with the peculiarities that it still pre¬ 
sents. Whether in those cases in which the .Brahmans 
themselves follow usages generally peculiar to the lower 
castes this is to be ascribed to a special development of 
their own original system or to the mere influence of a ma¬ 
jority rising* gradually in the social scale (b) is a question 
which cannot at present be answered very decisively. It 
seems likely that in some cases at least there has been a mix¬ 
ture of classes and of customs which descendants aiming at 
a higher rank have set themselves to forget as completely 
as possible, (c) 

Some instances have already been given of the relaxation 
of the ordinary rule& of adoption in favour of Sftdras as 
contrasted with the higher castes. Several other points are 
brought out by the opinions and the decisions, the chief of 
which are the following:— 

Consanguinity does not invalidate an adoption where the 
parties involved do not belong to any of the three regenerate 
castes* ( d ) 


(a) Dafct, Mini. II. 80. 

(b) See above, p. 922. 

(c) See above, p. 895. It is not a very unusual thing for a man 
of dubious caste position, who has got up in the world, to assume the 
sacred thread which he never wore before. A story is got up of his 
connexion with a regenerate caste much as a pedigree is made to order 
in Europe, and Rr&htuans are not wanting to perform the rites of 
investiture. It has sometimes oven been a matter, of discussion in 
a caste whether though hitherto uninvested they might not assume 
tho thread and claim rank at least as V&isyas. The expense of the 
ceremonies stands in the way. See further below, Soo. VI . D. 1. 2. 

(d) Nnnkoo Singh v. Turm Dhun Singh, 12 C. W. E. 356. 
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SAdra may adopt a sister's son/' (a) 

<l A SAdraonly may adopt a sister's or daughter's son." ( b) 

“A brother's or sister's son may be adopted by a sister 
or brother amongst SOdras only/' (c) 

“ A Lingayat may adopt his daughter's son." (d) 

In the Bombay presidency it might seem from the case 
quoted below that the adoption of a sister's son by a Yaisya 
was allowed, (e) and the language of the judgment is so 
general as to extend to all classes, but the parties were in 
fact Ling&yats, and Lingayats are Sudras, (/) amongst 
whom no doubt the sister's or the daughter's son is the most 
proper for adoption, (g) The Sfldra is bound to adopt: a 
daughter's or a sister's son according to the Mayukha if one 
is available, (h) This obligation however cannot probably 
bo ranked higher than the ordinary one to adopt the son of 
a near sapinda which, has been pronounced to be merely 
religious or discretional, (i) 

In a Madras case It was said in argument before the Judi¬ 
cial Committee that the parties were Yaisyasjy) If they were 
the decision is an authority for the legality of a Yaisya's 
adopting a sister’s son in that province, but it would be 
desirable to have had the caste more satisfactorily established. 


(a) MS. 1749. 

\b) MS. 1.636V 

(c) Mg. 1672.' 

(d) MS. 1641. The Sastri quotes Vyav. May. Chap. IV. Sec. Y. 
9, which relates to SOdras. 

(<s) See Gunpatrcio v. Vlihoba, 4 Bom. H. C. R. 130 A. C. J. 

(Y) See below, and I. L. B. 3 Bom. 273. 

(g) Above, p. 920. 

(h) Above, pp. 919, 920; Datt. Mim. II. 74 ss. 

(i) Above, p. 887, Note (a); Datt. Mim. Sec. II- 

( j) RamaUnr/a v. Saclasiva Filial, 9 M. I. A. 506; S. 0. 1 0. W. B. 
25 P. 0. 
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is allowed amongst Jains as a law of tli© caste, (a) 

The adoption of a sister’s son allowed in Bengal in a case 
noted below (b) was afterwards pronounced invalid 
there (c) though allowed in Maithila. ( d ) 

A SMra’s widow having adopted her daughter’s illegiti¬ 
mate son, the latter was pronounced heir both as grandson 
and as adopted son. (e) 

“A Warn, being a Sfidra, may adopt liis sister’s son.” (/) 

“ Adoption of a first cousin is forbidden among Sudras” 
(there having been apparently a sister’s or a daughter’s son 
available), (y) 

The adoption of a mother’s sister’s son is valid among 
Sudras. ( h ) 

Apart from the indulgence conceded as to the adoption 
of sons of female blood relatives, the rules of adoption 
amongst the Sudras as to the choice of a boy do not differ 
essentially from those of the other castes. The necessity, 
whether legal or religious, of taking the nearest relative in 
preference to the more remote, or to a stranger, is hardly 
dwelt on by the S4stris, and is treated in practice merely 
as a counsel of perfection, which may bo followed or dis¬ 
regarded. Many castes, which are really sub-divisions of 
the Sflidra class, decline to recognize this, and affect in some 
particulars the customs of the twice-born, as in the case of 
the closer relations which prevent adoption. The remoter 


(a) Hasan All v. Nac/a Mai, I. L. B. 1 All. 288. 

(4) Macn. Consid. II. L. p. 167. 

(e) Doe dam Kora Slmnker v. Bebee Munnec, East’s .Notes Case 
XX.; 2 Mori. Dig. p. 32. 

id) CJwwdree Purmessur v. Hu,nooman Dull, 6 C. S. I>. A R 192 
(e) MS. 236. ' 

(/) MS. 1624. 

(p) MS. 1618. 

(&) Chinna Nayayya v. Pedda Nayayya, I. L. E. 1 Macl. 62, 
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ns are hardly recognized, but adoptions seem to 
generally forbidden (a) which would involve a kind of 
absurdity, as ex. gr. the adoption of an uncle or one older 
than the adopter. ( b) 

“A Mhar may adopt a cousin's son in preference to a 
brother^ son/ J (<?) 

A Hindi! may adopt an asagotra among tho SAdras. (d) 

11 A Sftdra may adopt from an illegitimate branch of his 
family, though there be eligibles of a legitimate branch.” (e) 


3.—RELATION OF THE SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH. 

The considerations which make it unlawful to give an 
only son in adoption have already been dwelt on. (/) The 
case of the eldest son also has been discussed, (g) The de¬ 
cisions and opinions are given below. The relation next to 
these in practical importance is that of the orphan, (h ) I ho 
.svayamdatta or son self-given is, as we have seen, (i) not 
recognizedin the present age, and thoSastris have disallowed 
the adoption of a man otherwise eligible, because his parents 
having died there was no one who could give him in adop¬ 
tion. (/) The giving by an eldest brother as head of the family. 


(a) Steele, L. C\ 184. 

( l ) Op. ciU 388. 

(c) MS. 1630. 

{d) Run gam ah v. Atohummah et al, 4 M. I. A. 1; S.C. 7 0. W*. B. 57, 
P. C.; Lakshnappa v. Ramava, Bom. II. C- P. J. 1875, p. 394 ; S. 0.; 
12 Bom. H. C. R 364. See above, p. 920, and 2 Str. H. L. 89. 

(e) MS. 1646. 

(/) Above, p. 912. 

{g) Above, p. 915. 

(h) Above, p. 894, 

( i ) Above, p. 895. 

(j) P. 930 ; Balvantrao v. Bciyahai, 6 Bora. H. C. R. 83 O, 0. J .; 
Bashetiappa v. ShivvMngappa, 10 Bpm. II. 0. B. 268, 
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there is some authority for it (a) amongst the castes, 
is not contemplated by the sacred formulas, and has been con¬ 
demned by high authorities, (b) 

The ceremonies of adoption are equally unadapted to tho 
gift of an adopted son, and such a gift is not contemplated 
by the Hindu law. The adopted son must generally be an 
only son, but even when a son. has been born there is no 
formula adapted to the purpose of transferring tho adopted 
son (c) bo another family. There is none even for restoring 
him to his family of birth, (d) 


fS. 1.—RELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH—AN ONLY SON. 

An only son, an eldest or a youngest son, ought not to be 
given in adoption.(e) An exception is made where the adop¬ 
tion is made by a paternal uncle or his widow, the children 
of brothers being considered as one family, (f ) 

An only son desiring to be adopted it was answered that 
this was prohibited, (g) And again ,e adoption of an only 


{a) Veerapermctl v. Narain Filial, 1 Sbr. R. 91. 

(6) See p. 930. Macn. Cons. H. L. 207, 228; 1 Mori. Dig. p. 19. 

(c) See above, p. 896. 

(d) See above, p. 930, Note ( g), and below, Sec. VII. 

(e) Above, p. 909; and below. Sub-sec. 3. 2. 

(/) Steele, L. C. 45; Manu IX. 182 goes equally to show the need¬ 
lessness of any adoption when a brother has sons, and with this many 
caste customs agree, but a different application has been given to it. 
See above, pp. S97, 909, 912. " The Smriti writers and great com¬ 

mentators ... all seem to be of one accord on the incapacity of a 
father to give his only son in adoption.” Per Sir M. Westropp, C. 
J., in Lakshmappa v. Ramava, 12 Bom. H. C. R. at p. 380. For the 
exception made by the Datt. Mim. see above, p. 913 ; Datt. Chand. I. 
28-30. 

{g) MS. 1614. See above, p. 909. 
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invalid,” (a) and fc the SmritLs prohibit tho adoption 
of an only son.” (b) “ A man cannot give his only son in adop¬ 
tion and replace him by adopting another.” (c) 

The adoption of an only son is invalid generally (d) in 
Bengal, (e) tho prohibition extending to all elasess, Sudras 
inclusive. (/) An only son maybe given as a dvyamushya- 
yana, but not on any other terms of filiation, (g) 

The adoption of an only son was similarly pronounced 
invalid in Behar. (h) 


(a) MSS. 1623, 1626. The Viv&da Chintamani, asserting tho 
general right of parents to sell, give, or desert a son, excepts the only 
son, who it says, relying on Vasishfcha, must neither be given ngr 
taken. Transl. p. 74. 

(b) MS. 1631. So the Hit. and the Datt. Mirn. according to Colob. 
2 Sr. II L. 88. He excepts a brother’s son taken as a dvy&mushy&~ 
yana, p. 107- See Datt. Mini. II. 38; LV. 1 ss. 

(c) MS. 1632. 

(d) E. Shumshore Mull v. By. Dilraj Konwar, 2 C, S. D. A. R. 169. 

(e) K. Upenclra Lai Boy v. Sy> By. Praeannamayi, 1 Bong. L. 
R. 221 A. C. J. ; S. C. 10 C. W. R. 347 ; Nilmadhab Bass v. Bimam - 
bhar Bass , 12 C. W. R P, C. 29; S. C. 3 Beng. L. R. P. C. 27 ; S. 0. 
13 M. I- A. 85. 

(/) Manich Chunder Didt v. Bhuggobuity JDossee, I, L. R. 3 Calc. 
443; 2 Maon. H. L. 179. The adoption of an only son, it was said, 
is valid, but the giver and receiver incur sin (%. Joy many Dome 
v. 8y. Sibosoondry Bossee , 1 Fult. 75; Tanjore Baja's case, 1 Str. Rep. 
126 ; Vishram Baboorav v. Narmin Raw Kasee , 4 Morris 26), unless 
he be given as a dvy&tnushyayana. This however cannot be regard¬ 
ed as the Hindu law of Bengal or Benares., Babeo Dial et at v. 
Jlurhar Sing, 4 C. S- D. A R. 320; see Lakshma.ppa v. Bamava , 12 
Bom. H. C. R. at p. 393. See above, pp. 910, 911, for the cases in 
which the gift of an only son has been allowed, 

(g) Raja Shumshere Mid v. Ranee Dilraj Koer , 2 C. S. D. A, R. 169. 

(lb) Nundram v. Kmhee Panda, 3 C, S. I). A. R, 232; 4 0. S. D, A. 
li. 70; 2 Magn, JLL L. 179. See above, pp. 909—912. 

X31 h . • 
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Madras however suchan adoption has been held valid, {a) 
and also in the North-West Provinces, ( b ) The prin¬ 
ciple was applied in these cases of factum valet . (e) The 

S&stris in the N. W. Provinces held a different opinion ; 
they pronounced the adoption of an only or an eldest son 
invalid, (d) 

When two or more sons have been reduced to one by 
death or gift in adoption that one ranks as an only son, {e) 
The only surviving son cannot be given though he be not 
the firstborn. 

TI10 caste laws in Bombay are almost without exception 
opposed to the adoption of an only son. The only excep¬ 
tions allowed, save in a few castes, are to provide a childless 
undo with a son to inherit his self-acquired property or to 
succeed to his vatan. In about six castes the adoption is 
allowed as a means of preserving the family property, an 
object substantially the same as in the preceding case. In 
only four or five castes is the adoption of an only son 
allowed at the discretion of the .parties ; and these are castes 
of no importance. (/} 

Among Sftdras of the Linghyat caste, an only son cannot 
be given in adoption, (g) The husband's authority is not to 
be presumed to such a gift by a widow. 


(a) Ghtnna Gaundan v, Kimara Gaundan , 1 Mad. H. C. R. 54, 

{b) See above, p, 930. 

(c) Eanmian Tnvari v. Chirai et al t I. L, R. 2 All. 164. 

(d) Vy avast ha, Agra 1861. 

fp) x Maen. H. L. 178, Lakdkmappa's case, 12 Rom. 13. C. K. at 
p. 381. 

(/) Steele, L. 0. 385. 

(</) Sommckkara Bdjay. Subla Dmmaji, I. L. R. 6 Bom. 524, m- 
femng to Ijcikskmcippa v. Be imava, 12 Bom. H. 0. Ft. 364. At p. 909 
Note (ft) the ease of Bayabai v. Bala Venkatesh, 7 Rom. H. C. R, App. i, 
has been mentioned by mistake for Mhalsabai v. Vithoba, lb. xxvi, 
as overruled by Sonuwkham’s case, I. L. R. 6 Bom. 524, 
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Here have been a few cases in which the adoption of an 
only son has been recognized even in Bombay, (a) But 
these must now, it seems, be regarded as overruled, and the 
adoption as impossible save by an uncle, except by special 
caste custom. ( b ) A Sastri said—• 

“ Caste custom will authorize the giving of an only son in 
adoption/’ (<?) And another answered— 

“ An only son cannot he given in adoption ; but there is 
no express provision for setting aside an adoption made 
with the due ceremonies/’ (d) “ The Vyavahara Mayftkha 

and Vrraiuitrodaya / 7 the S&stri says on another occasion, 
** forbid the adoption of an only son, but Nagoji B hat's treatise 
allows it in case of necessity/' (e) 

The doctrine of factum valet has, in some few instances, 
been supposed to give efficacy even in Bengal (/j to an 
adoption wholly condemned by the law of that Province. 
The adoption of an only son, though criminal, cannot 
perhaps be set aside, (cj) it was said. But the castes in 
Bombay set aside invalid adoptions, and where the transac¬ 
tion was essentially void the mere ceremony cannot make it 


(a) Abaji Dintcar v. Gmigadhur JVasoodev, 3 Morris S. D. A. E. 420, 
423; R. Vyankatrav v. Jayavcmtrav , 4 Bom. II. C. R. 191 A. 0. J. 

( b ) Above, p. 909, 911; 1 Str. H. L. 85; 2 Macn. 179, 182, 195. 

(c) MS. 1020. See above, p. 909. 

(g 5) MS. 1695. As to this see above, pp. 911,912, and the observa¬ 
tions of Sir M. Westropp, 0. J., in Lakshmappa’s case, 12 Bom. H. 
C. K. at p. 397. 

(e) MS. 1633. See above, p. 912. 

(/) Coleb. Dig. Bk. Y. T. 273 Cora. sub. init.; above, pp. .909, 912. 

(#) Nundram et al v. Kashee JPande et al , 3 C. S. D. A. B,. 232; S. C. 
4 C. S. D. A. E. 70; 1 Str. H. L. 87. The effect of the case is given 
as stated in Chinna v. Kumar a Get undent , 1 M. H. C. R. at p. 57, but 
the point was not really decided so as to support the decision in 
Pulton’s Reports, I. 75. 
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elf^ctuaL (&) Sir M. Westropp, C.J., pointed out in Ldksh- 
mappa’s case that there was no necessity to set aside that 
which wag in itself essentially invalid. ( b ) If an only son 
cannot bo given the affected gift of him is a mere pretence. 

The gi ft of an only son, even to a brother of his father, (c) 
has been condemned by some of the Sastris, as in the 
following answers, but the taking in this way of a dvyamu- 
shyayana does not seem to be really objectionable. ( d ) 

“ An only son cannot,” it was said, “be given in adoption 
to a brother.” (e) cc Both the giving and taking of an only 
son of a brother are prohibited by the Sastras. The giving 
of an eldest is prohibited, but not the taking*.” (/) 

In Madras it was at one time held that it was not lawful 
for a brother to adopt the only son of a brother in prefer¬ 
ence to his uncle’s son; but in the sense that such an adoption 
involves both the giver and the receiver in sin, not that it is 
legally invalid, (</) In other cases it has been said that— 

The adoption of an eldest or only son, though alien to the 
principles of Hind A law, is sustainable if made by a pater¬ 
nal uncle, ( h ) though not if made by another. He would 
generally be taken as a dvyamushyayana. 


(a) See Steele, L. C, 184; Coleb. in 2 Str. H. L. 178. 

{ b ) Above, pp. 93.3, 912. 

(c) Above, pp. 896, 913. 

{cl) Above, p. 914; 1 Str. H. L. 86; 1 Macn. II, L, 71. 

(c) MS. 1677. 

(/) MS. 1684 ; 2 Str. H. L. 106, 107; comp, the Hatt. Chaml Sec 
I., paras. 27, 28. 

(g) Arnachellum Pillay v. Jyammi Pillay , 1 M. S. I). A, B. 164. 

(M Perumal Nayker v, Potteeammah M. S. I>. A. Dec* 1851, p. 234; 
Gocoolanund Doss v. MiissL Wooma Daee, 15 Beng, L. R. 405; S. C. 23 
C. W. It. 340; Chinna Gaimdan v. Kmnara Gaundan, 1 Mad. ff. 0. 
B. 54 (reviewing Perumal Nayker v. Potieeammal) . 
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dvvamushyayaria is not recognized in tho present 
age, (a) according to the late Sadr Court of Madras. The 
legality of tho dvyamushyilyana however has been recognized 
by the Judicial Committee, (b) and, as the cases show this 
form of adoption is not at all uncommon in some districts 
of the Bombay Presidency. The following are two in¬ 
stances-— 

a An agreement may be made at the time of adoption that 
the son shall represent both fathers, but without this he 
cannot succeed to his natural father's property.” (c) 

“ If a Brahman adopts a boy of a different gotra the pre¬ 
sumption is that he has taken him .as a dvy&mushy&y ana,” (d) 

The decisions seem to show that this kind of adoption 
is generally legal, (e) Thus:—• 

Tho only son of a brother may bo adopted in Maithila,(/) 

The only son of a person may be adopted by another, on 
condition that he becomes a son of both of them, (g) It is 
presumed from such.an adoption {h) that the son became a 
dvyarnushyayana. 


(a,) Annamala Aucliy v. Mimgalim, M. S. D. A. It. 1859, p. 81. 

(b) See above, p. 897, 914, 

(c) MS. 1692. 

(d?) MS. 1675. A similar presumption arises where an only son or 
eldest son has been given to his uncle. Nilmadhab Base v. Bunvambhar 
Dans , 13 M. I. A. 85, 101. See Datt. Miin. Sec. IY. 32. In Chinna 
Qaundan's case, 1 M. H. C. R. at p. 55, Scotland, C. J., refers to %. 
Joymony JJossee’s case, Fult. 75, as establishing that a condition of 
double sonship will be presumed after adoption in every case, but 
that could not be so where a dvyamushy&yana is not admitted, see 
above p- 898. 

( e ) See p. 1044, Note (g). 

(f) 2 Macn. H. L. 197. The adoption was in the Kritrima form. 
Ar to which see below, and 7 C. W. R. 700. 

(g) R. Shumshere Mull v. Ry . Dilraj Eonwar , 2 0. S. D. A. R. 160. 

(h) Sy . Joymony Dossee v. Sy> Sibosoondry Dossee f 1 Fult. 75; 
Jtfilmadhab Bass v. Biswambhar Dass, 12 C. W. R. P. C. 29; 3Bong. L. 
R, P. C. 27 ; S. C. 13 M. I. A. 85. The presumption extended to 
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2.—RELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH—ELDEST SON. 

The grounds of distinction between the cases of the eldest 
son and the only son have been discussed in a preceding 
section, (a) The Mitakshara is distinctly opposed to the gift 
of an eldest equally as to that of an only son, ( h ) but the 
Dattaka Mimamsa (c) and Dattaka Chandrika, (d) though 
they prohibit the gift of an only son are silent as to the eldest 
son. This may be taken as a tacit allowance of the adoption 
of such a son on the principle frequently repeated that 
“when there is no prohibition there is assent/’^) 

The VyavaMraMayuk'ha (/) assumes that the Mitaksham 
allows the legality while it asserts the sinfulness of the gift of 
an only or an eldest son. It then goes on to refute the sup¬ 
posed permission and maintain that neither an only son nor an 
eldest son can be given. (<7) Now it is true no doubt that 
Vijfianesvara in his disquisition on the nature of property (A) 
dwells on its secular character and the possibility of acquir¬ 
ing it without reference to the ceremonial rules provided for 
spiritual purposes, (i) ' But he does not admit that acquisi- 


cases other than those of adoption of a brother's son tends to nullify 
the general rule, but an only son can properly be given only to his 
uncle as a dvyamushyayana. See above, pp. 896 ss. 

(a) Above, pp. 914, 915. 

(b) Mit, Chap. I. Sec. XI. paras. 11, 12. 

(c) Sec. IY. 

(d) Sec. I. 

(e) Datt. Chand. Sec. I. para. 32; Yyav. May. Chap. IY. Sec. Y. 
para. 18. 

if) Chap. IY. Sec. V. paras. 4, 5. 

(t/) Cliap. IV. loc. cit. and para. 36. 

(h) Mit. Chap. I. Sec I. para. 8 ss. 

(*) Com P- the Sarasvati Vil&sa, Sec. 472. And for the special 
character of religious gifts, Mit. Chap. I. See. VIII: para. 8. 
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"without regard to the means produces property, (a) Jia 
regards what is unfit to be given as incapable of being taken 
by gift ( b ) and could not apparently, (c) any more than 
Nilkantha himself, hold the adoption of an eldest son 
valid, (d) The legal possibility of this adoption must rest 
on the absence of any distinct condemnation of it in the 
older sources of the law, and on the allowance, though a 
grudging allowance of it by custom, (e) and at least by 
implication in some writers of high authority. For the 
Bombay Presidency the matter may perhaps be considered 
closed by the recent case of Kiishibcii v. Ttitia, (f ) which 
gave effect to the adoption of an eldest son. 

In Bomlingappa’s case it was held that the adoption os 
an eldest son was invalid in the Southern Mar&tha Coun¬ 
try. (g) The Subordinate Judge, after consulting the Sastri, 
had found this adoption good, as being that oi a nephew. 


(a) hoc. cit. para. 11. 

(b) Sea above, p. 90S*. 2 Sfcr. H. L. 433; Colebrooke loc. cit, 

shows that the Smriti Chandrika and the Madhaviya agree witli the 
Mitnkshara in regarding a forbidden gift as invalid. Compare the 
passage quoted Vyav. May. Chap. IX. para. 3. 

(e) The sin, he says, is the parents’ who give without necessity ; an 
only son or an eldest son is not to be given at all. See Mifc. Chap. I, 
Sec. XI. paras. 11,12. 

(<*) The VYramitrOdaya (Transl. pp. 115, 117) is opposed to the 
gift of an only and of an eldest son ; but says nothing of the allow¬ 
ance of either by VijMnesvara. 

(e) See Steele, L. C. 183, whore the gift of the eldest is disapprov¬ 
ed, while the gift of the only son is forbidden. 

(/) I. L, R. 7 Bom. 225. It was ruled that the adoption of an 
eldest son was permissible though nob approved, the authorities 
against such an adoption being much less numerous and em¬ 
phatic than those condemning the adoption of an only son. This 
was followed in Jamunabai v. Raychand, ib. 229; sea 2 Str. H, 
L. 106. 

(y) See 12 Bom. H. C. R. at p. 388, 
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this seems to have been approved by the Sadr Court in 
n later case* (a) 

In Bengal an adoption of the eldest of several sons is 
allowable, (b) 

Where the adoption of an only son is allowed it follows 
a fortiori that an eldest son may be adopted, as in Madras, (<?) 
In Bombay the opinions of the Sastris have not been 
uniform* Thus it was said “an adoptive son should not be 
the only or the eldest son of hia father.” (d) “ The eldest 

surviving son must not be given in adoption/' (e) And again, 
“ the giving of an eldest son is a sin ; some hold that an 
only son can neither be given nor taken/' (f) But on the 
other hand—“ Though a man's eldest son be dead, the next 
may be given in adoption/' (g) And “ the eldest of several 
sons may be given in adoption/' (k) In another case the 
Sastri said u the eldest son may be given in adoption to 
a widow/' ( i) 

The case of Alhalsabai v. Vithoba , (j) upholding the gift 
by a widow of her eldest son, was dissented from by Sir 
M. Westropp, C. J., in Lakshnajrpa v. Itamava. (/.’) The 
adoption of an eldest son is undoubtedly disapproved by 


(a) lb, pp. 387, 388. 

■ (b) Janolee Dobea v. Gopaul Acharjea et al> I. L. B. 2. Calc. 365. 
(c) See above, p. 1042. 

(cl) MS. 1672. 

(e) MS. 1647. 

(/) MS. 1682. 

(g) MS. 1685. 

( h ) MS. 1621. 

(i) MS. 1612. 

(j) 7 Bora. H. C. K, xxvi. App* 

(k) 12 Bom. H. C. Ii. at p. ; 
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di\. law, (a) but all that it seems safe to say on the 
authorities is that the adoption of an eldest son is improper, 
not that it is invalid, ( l ) as is the adoption, of an only 
son. (c) 

Even by those who object to the gift of an eldest son it 
is admitted that if a person has by his first wife a son, and 
by his second wife several sons, the eldest of the latter may 
be given or received in adoption, (d) It is also recognized 
that the subsequent death of the elder son does not render 
invalid an adoption of a second son in the lifetime of the elder 
son.( e ) 


3. 3.— RELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH—YOUNGEST SON, 

The Dakhan castes disapproved the gift of the youngest, 
son out of three or more, (f) and a doubt seems sometimes 


(a) Nilmadhdh Bass v. Bistoambhar Bass, 12 C. W. R. P. C. 29 $ S. C, 
3 Beiig, L, R. P. C. 25; S. 0. 13 M. I. A. 85; Jngbnndoo Hun Sing v . 
Hadasham Narendro , C. S. D. A. R. for 1859, p. 1556. An eldest 
son cannot be given in adoption according to Mit. Chap. I. Sec. XL 
p. 21; Coleb. 2 Str. H. L. 105. So Ellis, ib., who says some authorities 
make exceptions. The eldest son of a brother, however, may bo 
adopted (1 Str. H. L. 85) as an adult. 

(b) Debee Dial et al v. Hurhor Singh, 4 0. S. D. A. R. 320; Veera - 
permed Pillay y, Narain Pillay , 1 Str. R. 91 ; Coleb. Dig. Bk. Y. T, 
273 Com.; Mit. Chap. t. Sec. XI. para. 12; 2 Str. H. L. 81,105; Yyav. 
May. Chap. IY. Sec. Y. para. 4. 

(c) Datt. Mim. Sec. IY. 1 ss.; Datt. Chanel. Sec. I. 29, Sec. III. 17; 
Steele, L. C. 183; 2 Macn.fi. L. 182, 195; Mach. Cons. H, L. 126, 
146P147; 2 Str. H. L. 105. 

The references show a general condemnation of the giving of an 
oldest son, but less decisive'and unanimous than in the case of an 
only son. 

(d) Veerapermnl Pillay v. Narain Pillay , 1 Str. R. 91. 

(e) Mussi. Ihillahh Da v. Manee Bibi, 5 C. S, D. A. R. 50; Nilmadhah 
Bass v. Biswambhar Bass, 12, C. W. R. P. C. 29 ; S. C. 3. Beng. L. R. 
P C. 27; S. 0. 13 M. L A. 85. 

(/) Steele, L. C. 183, 384. 

132 u 
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__ „ave been felt as to the lawfulness of such a gift. It is 
not however condemned by any recognized authority. A 
Sastri’s responso on a case submitted to him was The 
youngest son may properly be given in adoption to a 
man of a different gotra. The Sastras forbid giving an 
eldest bat not a youngest son.” (a) 


3. 4'.—RELATION OF THE SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH—AMONGST SUDRAS, 

Although the gotra relation in its stricter sense does not 
subsist'amongst SMra«, yet propinquity is recognized as 
giving rise to certain connexions and restrictions which coin¬ 
cide in a measure with those that prevail amongst the higher 
castes, (b) Through the gradual attraction and reception of 
the Sftdras within the Brahminieal religions system (c) the 
relation of a son to his father has with many come to be re¬ 
garded as involving a position and dutios analogous at least to 
those of the Brahman, (d) The father being thus concerned 
in the rites to be celebrated by bis son (c) the same rules 
which guard against the loss of these benefits amongst 
the other classes ought equally or almost equally to operate 
amongst SMras. (/) This may be thought to have been 
secured for Bombay by the most recent decision on the 
point. “ There is not in the books any ground for drawing 
any distinction between Sudras and other classes on 


(«) MS. 1677. In the Mankare’ case, 2 Borr B. at p. 05, the 
Hastris say a father is bound to keep his eldest and youngest sons, but 
for the latter part of the rule no authority is cited. 

(6) Datt. Him. See. II. 80. 

HI Above, p. -924. 

(d) Sec above, pp. 921, 922. 

(e) See Steele, L. C. 225. The .Tains do not celebrate the krvya 
Ceremonies, and amongst them adoption must be referred to a differ¬ 
ent basis. See Steele, L C. 416; above, pp. 922. 

( n See Steele, L. 0.413, 414. 
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uestion of the legality of the adoption of an eldest or 
only son.” (a) The Sastris hold the same view. Thus one 
replied li an adoption of an only son (Lingilyat) must be set 
aside.” {b) 


The adoption by a Stldra of an only son as a kartd pntra 
is allowed by the Hindi) law (c) in Bengal. A similar view 
was taken in Bombay by Sir M. Sausse, C. J., (d) but it was 
opposed to the opinion of the S&stri (e) and has not been 
followed. 


(a) Per Sir M Westropp, C. J., in Lakshrnappa v. Ramava, 12 
Bom. 'H. 0. R. at p. 890. 


(1) MS. 1747. Sec above, pp, 886—S88. 


(c) Mhmt. Tikdey v. holla, Hureelal, Sixth. R. for 1864, p. 133. 
The term karta putra is used as a synonym for kritrima putra, 

(d) MJialsabai v, Vithoba, 7 Bom. H. 0. R. xxvi. App. 

(e) “ In Maydkha, a Smribi (recollection) of (the sage) Vasfehtha 
is thus (given) 

‘One, meaning perhaps an “only” son, is neither to be given nor 
received.’ The meaning of this Smriti is written by the author of 
Mitftkshara thus:—‘The prohibition regarding one (only) son applies 
only to the giver. Nevertheless this meaning of the author of the 
Mit&kshara is not consistent with what is the plain meaning of the 
Smriti passage. Therefore, the giving of one (only) son seems to be 
prohibited. Now among $&dras, if a mother gives her son, of age, 
to her brother to be adopted, there is no objection. So it is stated 
in MayAkha. May this be known to the Khudavans (divine person¬ 
ages). 

“ Authorises. —Mayftkha p. 107, line 7 :—‘ One (only) .son should 
neither be given nor received, (because) he saves persons.’ (The 
Shdstra meaning.): One son should not be given and received, be¬ 
cause ho saves his foreborn (i.e. predeceased.) [That is, by perform¬ 
ing their funeral rites, the Shtaddhs at Gaya, &c., lie conveys his 
foreborn upwards (to heaven) ]. 

“ MitAkshara Vyavah&r&dhyaya, leaf 54, side!, line 3 :—‘ From 
the use, of poverty (it follows that) in prosperity (the son) should riot 
be given.’ This prohibition is the giver’s (t; e. applies to him). 
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PERSONAL QUALITIES—SEX. 

There is no instance in Hindi! law of an adoption of 
a daughter to inherit, (a) 

In the Dafctaka Mimtitpsa a section (VII.) is devoted to the 
attempt to establish the adoption of daughters as an insti¬ 
tution of the Hindu law. Great learning and ingenuity were 
expended on this effort, but it has failed to gain acceptance 
for the proposed doctrine. (6) The Yyavahara Maytikha (c) 
rejects it, and no S&stri has maintained it except as a possible 
variance justified by caste custom. As when one said — ts An 
adoption by a woman of a daughter given by her mother 
may be recognized if conformable to the caste rules.” (d) 
The only custom allowing it is that of the dissolute women 
whose imitations of adoption have already been considered, (e) 

Meaning : Because it is said that in adverse time the son should be 
given, in the absence of adverse time (the son) should not be given. 
This prohibition applies to the giver. So the prohibition that one 
(only) son should not be given (also) applies to the giver alone. 

u Maytikha, p. 109, line 3 He who is married, and even he 
who has a child (or children), can become an adopted son/ Meaning; 
He who is married, or even he who has a son, (can) become an 
adopted son. (From this there seems to be no objection to a grown¬ 
up son being, an adopted son.) 

“ Mayukha, page 102, lino 4 :—‘Let the mother or father give/ 
Meaning : Either the mother or father -should give the son to be 
adopted. 

“ Maytikha, page 105, line 8 :—* A daughter’s son and a sister’s son 
should be given to a Stidra only/ Meaning ; A daughter's son and 
a sister’s son should be given to a Stidra.” 

(a) Doe clem Heneover Bye et al v. Hans cover Bye et al , East’s Notes, 
Case 75. Daughters cannot be adopted, 2 Str. H. L. 217. See above. 


p. 1015, C. 2. 2, as to a quasi-adoption by a dancer. 


(5) See above, pp. 873, 932. 

(c) Chap. IV. Sec. V. para. 6. 

(d) MS. 1081, 

( e ) Above, pp. 932, 933. 




tv, 4.1.] 


AGE. 



Ilencowar's case (a) the pandit denied that the adopt 
of a daughter was consistent with the Ilindd law. Yet 
another case the adoption of a niece in order that she inigh* 
become the mother of a putrika-putra was allowed, (b) The 
adoption, it was said, should he prior to marriage. This 
decision seems never to have been followed, and like Nanda 
Panditta’s doctrine stands outside the living law. (c) The 
validity of any such adoption of a daughter must rest on a 
special custom. 

The adoption of a sister, it was ruled, is illegal to the 
prejudice of legal heirs, {d) 

A sister’s daughter, or her son, cannot become a putrika- 
putra. '(e) The institution is in fact no longer recognized, (/) 
though in the case quoted below it was only questioned by 
the Judicial Committee whether the old rule of Hindft law 
still exists, namely, whether a daughter may be specially 
appointed to raise a son, and the son of such daughter be 
preferred to more distant male relatives. If so, it was said, 
inasmuch as the rule breaks in upon general rnles of suc¬ 
cession whenever an heir clai ms to succeed by virtue of that 
rule, he must bring himself very clearly within it. (g) 


4. 1.—FITNESS FOR ADOPTION—ACE 
The proper age of the son to be adopted is stated in 
widely different ways by different castes, (h) It is generally 


(a) Above, p. 1052 (o). 

(b) Navmb Rai v. Buggciwutiee Koowur, 6 C. S. D. A. R. 5. 

(a) 1 Macn. H. L. 102. 

( d ) Toolooviya Shetty v. Coraga Shellaty, M. S. D. A. R. 1848, p. 75. 
The adoption of a sister is wholly illegal; she could not have been 
begotten by the adoptive father without incest. 

(e) Nursing Narain v. Bhutton Lull, Sp. No. C. W. R. 194. 

(/) See above, pp. 886, 890, 894, 

(g) Thakoor Jibnath Singh v. The Court of Wards, 23 C. W. R- 409. 
For the law as now received, see above, pp. 886, 890, 895, 932; 1 
Macn. H. L. 102. 

(h) Steele, L. C. 383. See above, p. 929. 
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ed that the child ought to be young in order that he may 
become united by affection to his .adoptive parents, (a) but this 
is rather a maxim of prudence than of law. Some castes fix 
the limit of age at five years; many at twenty-five ; a few at 
fifty. The last indeed do not recognizo a legal limit of mere 
age, though, with the others, they require that the adopted 
son should be younger than his adoptive father, (b) 

The proper age for adoption is not uniform even for the 
same district in eveiy caste. A boy may generally be adopt¬ 
ed from the twelfth day after birth to his upanayana, which is 
eight years for Brahmans, eleven years for Ksliatriyas, twelve 
for ‘Vaisyas. SMras may be adopted till the sixteenth 
year, (c) This is however simply the age of majority 
according to Hindi) law. The statement must be taken as 
rather of what is recognized as right than of what is 
obligatory. 

The native lawyers have written very elaborately on the 
subject of the boy’s age as connected with his Samskaras. 
These views are considered below, (d) In the North-West 
Provinces it was ruled conformably to the Dattaka Mimamsa, 
that adoption in the Dattaka form ought to be within six 
years of age of the adoptee, (e) In Bombay on the other 
hand a person of whatever age is eligible for adoption. (/) 
Even— 


(a) See above, p. 932. 
i (5) Steele, L. 0. 182. . 

(o) lb). Sevagamy Nachiar v. Heranicth Gurbah, 1 Mad, S. D. A. R. 
101. See 1 Mori. Dig. p. 22, Notes 8 and 9. The authorities quoted 
in 2 Macn. H L. 175, 178, give five years as the age within which a 
boy ought to be adopted. See Dafcfc. Mim. Sec. IT. 32,33,43, and the 
Datb. Cliand. Sec. II. 30, which gives eight years of age as the usual 
limit amongst Br&hmans. 

(cZ) Sub.-sec. 4. 7. 

(e) Th. Oomrao Singh v. Tk. Mahtab Koonwctr, 2 Agra Rep. p. 103. 
(/) R. Vyankafrav v. Jayavantrtiv , 4 Horn. II. 0. R. 191 A. C. J.; 
Mhahahai v. Vithobci Khandappa. 7 Bom. H. C. R. App. xxvi. 
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ApA man of 50 and having children, may be adopted if he 
has parents to give him away, but not otherwise.” (a) 

“ A fatherless person of SO years of age/'it was said/ 4 may 
be adopted with, the consent of his mother or elder brother.’’(A) 


4. 2.' 


-JUNIORITY OF ADOPTED SON TO ADOPTIVE 
FATHEIL 


It has been noticed that the son adopted must be junior 
to the adoptive father. On an extension of the same princi¬ 
ple he should be junior to his adoptive mother, when she* 
as a widow, adopts him. (c) Thus the Sistri says generally. 
a The adopted should be junior to the ad'opter.” [cl) 

4. 8.—BIRTH DURING ADOPTIVE FATHER'S LIFE. 

The imitation of nature is not carried so far as to disqua¬ 
lify a boy who, .from the time of his birth, could not have 
been begotten by a deceased adoptive father. When autho¬ 
rity to adopt is given■ to widow, she may adopt a boy not 
born at her husband's death, ( e) 


4. 4—IDENTITY OR DIFFERENCE OF FAMILY OR GOTRA. 

This subject has been considered in the preceding Sec¬ 
tion. (/) When members of the lower castes are concerned, 
the term “ gotra” is used in a second intention, but though 
this part of the subject is rather obscure it would probably. 

(■ a ) MS. 1755, 

(Z>) MS. 1645. The competence Qf the elder brother to give in 
adoption is denied. See above, p. 980, anchbelow, Sec. V. 

(A Above, p. 884; Steele, L. C. 182, 184. 

(df) MS. 1678. 

(e) East's Notes, Case 10; 2 Mori. Dig. p. 16. 

(/) Above, p- 928 ss, and Sub-sec: 2. 2. of the present Section. Id 
the Man fears’ case, 2 Borr. at p. 95, the Sastrls say that a brother's 
or a daughter’s son may be adopted without, any ceremonies but an . 
oral gift and acceptance. 
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'eld that the same degree of propinquity which makes 
mere age a matter of indifference in the higher castes has 
the same effect amongst Sudras. (a) Whether the absence 
of a true gotraship enables a SCtdra to adopt indiscriminately 
any son younger than himself is a point that still awaits 
determination. The opinions of the Sfistria would probably 
be opposed to such a license except on the ground of the 
SAdras being below the operation of the religious family 
law, but no obstacle or preference probably would be recog¬ 
nized by the Courts as arising from consanguinity-—none 
that is of an obligatory character. In case of difference ot 
gotra the adoptee should be under five years of age; in case 
of identity the age of the adoptee is not restricted, (b) 


(a) See Datt. Mini. II. 6, 80. 

(b) Steele, L. €. 43. Extract from the Dharmasindhu ,— Who may 
or may not be adopted (see 12 Bom. H. C. R. 373) 

Amongst Brahmans the son of a uterine brother, because prefera¬ 
ble, is to be taken first. 

In his absence any Sagotra-Sapinda, or the son of a half-brother. 

In the absence of such, an Asagofcra-Sapinda, one produced in the 
family of the maternal uncle or in that of the lather’s sister, 

In the absence of such, an Asapinda of the same gotra. 

In the absence of such, even an Asapinda of a different gotra. 

Of the Asagotra-Sapindas the sister’s son and the daughter’s son 
are prohibited.* * * Bat by a &udra even a sister’s son 

and a daughter’s son are receivable. * * * fde adopter 

having adopted should perform the ceremonies commencing with the 
jatakarma or those commencing with the ch&dakarana for the boy 
adopted. This is the preferable doctrine ; but if a boy for whom they 
can be so performed is not procurable, then from amongst the Sago- 
tra-Sapindas, one whose upanayaua ceremony has been performed, 
or even whose marriage has taken place, may become an adopted 
son; but in the latter case, only if he has nob produced a son. So it 
seems to me. If adoption is to be (=can be) made from amongst Asa - 
pinda-Sagotras only he whose upanayaua ceremony has been performed 
is to be (may bo) taken. This appears also. As to a Bhiima-gofcra. 





IS. TV, 4. 4/ IDENTIFY OR DIFFERENCE OF FAMILY, 


fference of gotr^rnakes 4t important that* the Samsk&ras 
should not have been performed in the family of birth. 
Identity^of gotra this a matter of comparative indif¬ 

ference. (a) Hence theMollbwirfg opinions - 

<tf <rhe person adopting m^y'sele^Nwhom he likes, without, 
the assent of his relatives. If of a different, gotra the boy 

rhoul^'be adopted before tonsui*e* >; (/'l On the other hand— 

,. »• ^ . . 4 .' * V 

•“ A man of 50, and having children, may be adopted if of 

the ^otra of the adoptive* father. ^The l&ttpr should invite 
his kinsmen, but their assent is not essential/* (c) 

% A married sagotra. may. be adopted by a widow in the 
'Bekhan. A gift made by the widow, prior to the adoption, 
may be set-aside by the adopted son, in this as in other 
ca?es. (d) 

Some decisions recognise that limitation of age becomes• 
material if the adoptee is taken from a li^e of strangers, (&); 
agreeing with the S&stri, who sayS— 


(one of a different gotra)* hewh^aeUpanay^nahas not been performed 
is alone to be received. Some authors, however, say that a Bhinna-* 
gotra, whose upanfmma hasbeen performed, rnay also bo received. 

(@) Above, pi 928- A ‘ \ • 

(b) MS. 1683. Before upan&yana, 2 Sbr. H. K 104. 

Colebrooke says See Mitik'sh, on Chap. I. Sec. * XL 13 j 

A difference of opinion prevails in regard to adoption of adults, or 
persons for whom certain .ceremonies termed Saipskara (marriage of 
6 u dr as, ami tonsure of the higher tribes) have Jbeen per for meek tha 
prevalent doctrine, in most parts of India, being adverse to it. The 
objections are less forcible in themstanee of a relation of the male 
side, than in the. case of a stranger/* 2. Sbr. H. h 109. 

(c) MS. 1634, .See Sub-sec. 4. 

(d) Ndthajiv. IIar> , 8 BonfoH. C. R. 67 A. C& J., qudfing—(1) Raja 
tfymikatr&v, Anandr&to Nimb&lkar v, t Jayavantmv bin Malhdrrdv 
Ranadive , 4 Bom. H. 0. H. A. C J. 191 ; -(2) Rakhw&bdi v. Rddhdbdi, 
5 Bojn II. C. R. A. 0. J. 181; (3) Steele, pp. 44, 182; (4) Ranee 
JFCMeny. RajOodvnmt Singh et al, d C. S. D. A* R. 228;*(5) Bamundo as 

■ t Mockerjea et al 'v.MussL Tarinee, 7-M. I. A.' 169. *\ ^ 

(a) Veroperrnal Pillay v. Narva in- Pillay, 1 Str. R. 9lT 
130 n 
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i of a boy of eight years old, belonging to 
another gotra, and whose chaul and rnunj have been per¬ 
formed, is invalid/' (a) but this rigour cannot probably be 
maintained in the present day. ( b ) 

4 6.—BODILY QUALITIES. 

The same qualities are required in an adopted son as in a 
son who is to inherit. Thus leprosy (c) or congenital blind¬ 
ness would disqualify, as making it impossible that the 
sufferer should dischai’ge the ceremonial obligations of a son 
to his ancestors, (cl) 

4. 6.—MENTAL QUALITIES. 

Idiotcy or insanity disqualifying for inheritance disquali¬ 
fies for adoption also, ( e ) and for the same reason. Gases 
are wanting, as in practice no one seeks to adopt a boy 
known to be disqualified. When the boy has reached a 
stage of intelligence his own assent must be obtained, which 
at an earlier stage may be replaced by that of his pa¬ 
rents. (/) Sadrisam, (y) properly understood, includes a 
kindly feeling between the adoptive father and son, and a 
disposition, to obedience on the part of the latter not amena¬ 
ble to strict legal rules. ( h ) 


4. 7. —RELIGIOUS AND CEREMONIAL QUALITIES. 
Great differences of opinion are found amongst the authori¬ 
ties as to the precise stage of progress in the Samskaras or 
family sacra at which a boy becomes indissolubly united to 

(a) MS. 1629. 

( b ) See below, Sub-sec. 4. 7. 

(c) A cripple. Steele, L. C. 184, 

( d) *See above, p. 575 ss. 

(e) See above, p. 580 ss; Steele, L. C 184. 

(/) Above, p. 931; Da tt. Alim. Sec. IV. 47- 

(g) Above, p. 928. 

(h) Steele, L. C. 182, 
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h^Ji&mily of birth, (a) Some main tain that a severance may¬ 
be made at any stage such as to fit the subject for initiation 
in another family. ( b) The Dattaka Mimamsa seems to allow 
adoption after tonsure to six years of age. (c) The Dattaka 
Chanclrika gives eight years of age as the limit of age of a 
tonsured boy. ( d ) But* both seem to allow a dissolution of 
the filial bond even after initiation by a repetition of the 
ceremony of initiation. (e) /The Yyavahara Mayukha expressly 
allows the adoption of a nqiarried man, (/) though marriage 
is thd limit set forth by other authorities as that at which 
adoption even of a Sftdca becomes impossible. It concurs 
with tho Dattaka Chandrika in doubting the genuineness of 
a passage on which the limitation to five years of age is 
founded. Sutherland, in his Synopsis, gives it as u the most 
general and consistent rule that c any person on whom tho 
adopter may legally perform the upanfiyana rite ( g ) is capable 
oi being affiliated as a dattaka son / >} (h) Macnaghten states 
very decidedly that no adoption is possible after the upana- 
yana has united a boy to his family by a second birth. ( i) 

The Nirriaya Sindhu, which is frequently followed by the 
Sastris, calls that son attitya datta, who before adoption has 
proceeded in the Samskaras even so far as tonsure, but 
on this point the people have rather taken the Samsk&ra- 
kau'stubha for their guide, which allows adoption after ini¬ 
tiation,as the Yyavahara Mayukha allows it after marriage, (j) 


‘(a\ As to these, see the Note Coleb. Dig. Bk. V. T. 134; Datt. Mim. 
IV. 23.: and Mania. II. 27— 68 . 

(b) Above, p. 928 ss. 

. (.<•) Datt. Mim. Sec. IV. 48—54. 

(d) Datt. Ohand. Sec. II. 30 

.(e) Datt; Ghand. Sec. II. 25-28 ; Datt. Mim. Sec. IV. 51, 52. 

( f\ Vyav. May. Chap. IV, Sec. V. para. 19. 

( 7 ) -Investiture with the sacred thread. 

(ft) Suth. Synops. Head II. ad fin, See Notes XI. and XII. to the 
‘ pame. 

(i) 1 Macn. H. L. 78, 

(j) See above, p. 896. 






^the authorities being so obscure and inconsistent the 
guidance afforded by custom and by the Sastris becomes 
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of peculiar importance. Here again however there are consi¬ 
derable differences, the caste rules being much more indul¬ 
gent than the learned Brahmans. 


In the opinion of the Snstri u the adopted boy should be 


under five years old, and his chuda (a) and other sacraments 
should be performed assigning him the adoptive father’s 
gotra.' u ( b ) Some of the native authorities moreover and 
several decisions allow that the effect of tonsure as barring 


adoption (e) may be undone by an appropriate sacrifice 


even in the case of an only son. But on the other hand 
however much the age of* adoptee maybe above five years, 
his adoption will be valid if tonsure was not performed in 
the natural family, (d) 

Connexion in gotra makes a new initiation unimportant, 
and thus the adoption of (1) asagotra, (2) or of one descended 
directly from a common male ancestor, (3) or of a near re¬ 
lative of adopter on the paternal side is good, though he is 



(a) Tonsure. 

(b) MS. 1673. See above, p. ,929. 

(c) ' Sy, Joy many- Dosses v. Sy. Sibosoondrij j Dossee, 1 Fult- 75, 
28th March 1837 ; 1 Mncn. II. L. 72 ss.; 1 Coleb. Dig Bk. V. T. 
182, 183, 273; Maori. Con. H. L. lid, U6, 192, 205; * 1 Sir. H L. 
91; 2 Sir. H L. 87, where the Sfcstri gives the upanAyano, or mar¬ 
riage. a3 the limit beyond which a transfer to another family be¬ 
comes impossible. The caste laws do not in Bombay make ton- 
sure a limitation, though they, in some cases, give this.effect to 
investitnre and marriage, Steele, L. C. 182. Even as to these the 
practice is lax. See Sub-eec. 4. 9. 

(cl) Veerapermal Pillay v. N(train. Pi!lay, 1 Sir. R. 91; Muest. Did* 
labhDai v. Manse Bihi , b C. S. D.A.R. 50; Datt, Chalid.Sec. il. 20— 
33 ; Datt. Mini. See. IV. 22—54, and the notes to the preceding case. 
At 2 Str. H. L. 123 Ellis say a that a boy adopted after tonsure 
becomes an nnifcya dat.ta, whose son belongs to the original family of 
his father. Colebrooko says the son belongs to the family of his 
father's tnunj (investiture): 




INVESTITURE. 1 

five years in age and tonsure lias been performed in bis 
natural family, (a) 

4. 8.—INVESTITURE WITH THE SACRED THREAD. 

A boy ought to bo adopted before the performance of bis 
munj, (b) or investiture with the sacred thread, (c) accord¬ 
ing to the law of some few castes. The others do not appear 
to make a point of this. In many of coarse there is ho 
npanftyana ceremony ; the fullest initiation of which a youth 
is capable is obtained by marriage, which in such castes takes 
the place to some extent of the investiture, (d) The re¬ 
striction however must in either case be understood as 
subsisting only as between strangers by family and gotra. 
Amongst persons nearly connected there is no barrier 
raised to adoption by final dedication to the same family 
or gentile divinities, (t) 

{«) Tcmjore Raja’s case, 1 Str, R. 126 ; fmrapermal Pillayv. Narmin 
Pillay, 1 Str. R. 91. 

(i>) Sea above, p. 928 ss ; and 4. 8. 

(c) Steele, L. C. 182, 383. For the proper ages of investiture see 
Patt. Chand. See. II. 31, Note. 

(<*) Datt. Ohand. Sec. II. 29, 32; Coleb. Dig. Bk. V- T. 121 Comm. 

(e) ffljptviict from the ScMti-skdTako.HsfMhha (cee ■ 12 Rom. H. C. R. 
374)“ One maybe adopted as ason whether the Samskaras commenc¬ 
ing with tonsure have taken place or not, and whether he has passed 
his fifth year or not. As to the doctrine 1 one whoso Satnskaras have 
, not taken place is alone to bo adopted,’ and ‘ who has nob completed 
his fifth year is alone to be adopted,’ founded upon the R&lika PurfinA. 
v that is wrong ; because some say the passages are uot genuine, as they 
are not to be found in many copies of the AalikS. Parana; and others say 
that, even if they be genuine, the first three shlokus have reference 
to Asagobra adoption; that, therefore, the last shloka also must be 
taken to have reference to the same subject ; and that hence the rule 
does not apply to a Sagotra adoption ; and they lay down that even 
a married (man) may be adopted. But the truth is, that even in the 
case of Asagotras a general prohibition (or non-recognition) of adop¬ 
tion after the Samsk&m euding with the upaniiyana have been per- 










FITNESS FOR ADOPTION. [bk. nr,> irMS 



las indeed been said thuab there is not in strictness any 
authority for the adoption of a boy whose tnunj or upanayana 
has been performed, (a) And also that 

tc A boy (Brahman) cannot bo adopted after his rnunj. 
The form of adoption gone through confers no right ol heir- 
ship orv him.” (6) 

In other cases the S&stris answered— 

“A. boy of a different gotra should not be married or have 
been invested with the thread.” (c) 

“ A bov adopted from another gotra should be taken before 
his thread investiture and marriage. In the same gotra this 
is nob essential. In the former case the adopted acquires no 
rights of inheritance.” (d) A boy whose upanayana had been 
performed would in Madras become but temporarily attached 
to the adoptive family, (e) In Bombay on the other hand 


formed is not possible upon the strength of the Fur&na passages, be¬ 
cause the authority of the Vedas to overrule contrary passages lrom 
the Sm^itis (and Purauas) is well established by the rule of commen¬ 
tators to determine the relative authority of texts, and the above 
passages of the Puran& are in opposition to the Bahvricha Br&hraana. 
Thus it is indisputable that the expression * the son given and the 
rest’ includes c the son made and the rest/ Hence it follows that one 
on whom the Samsk&ras have been performed in his natural iamily can¬ 
not become a self-given son either. But in the Brahtafuia it is plainly 
stated that Shunashepa himself became the son of Vishvamibra, and 
it is not to bo supposed his upanayana had nob been performed in his 
natural family/* 

( fl ) p, Venkatesaiya v. M. Venkata CJharlu et at, 3 Mad. H. 0. R. 28. 

(b) MS. 1751. See above, pp.. 898, 899. 

(c) MS. 1616. The question was as to son of fathers brother s 
daughter’s son, who would be unfit for adoption on account oi his 
mother’s consanguinity with the adoptive father according to the 
stricter rules as bo the prohibited degrees. See above, p. 937. 

( d ) MS. 1615. 

(e) P. Venkatesaiya v. M, Venkata Charlu, 3 Mad. H. C. It. 28; 1 Str. 
H. L. 88, 89, 90. The anitya datta, whose son returns to the family 
of the father’s original gotra is nowhere recognized by the Bombay 
■Sfistris, see above, p* 899. 
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IV.4.9.J AS AFFECTED BY MARRIAGE. 


% 


doptionby a Brahman of a boy of a different gotra, whose 
BQunj had been performed, was pronounced quite legal and 
effectual ; (a)and a similar answer was grounded on an in¬ 
stance of such an adoption said to be given in the Veda. ( b) 

In Lakghmappa v. Ramava (c) it is laid down by Nana- 
bhaiHaridas, J., consistently with the replies just quoted, that 
the performance of the chudakarana (d) and the upanayana(<?) 
in the fatnily of his birth does not disqualify even a Brahman 
for adoption, as the effect of these ceremonies may be 
annulled. 

In Bengal the adoption of a boy, eight years old, was 
held to prevail over a daughter's claim to inheritance, the boy 
not having been initiated in the natural father's family. (/) 
But a contrary rule would prevail where even the chuda had 
been performed. 

The father of a boy after agreeing to give him in adop¬ 
tion performed his tonsure under his own family name. 
Afterwards the adoption was carried out and the horriam 
performed. The Pandit pronounced such an adoption 
invalid, (g) “ 

4. 9.—FITNESS FOR ADOPTION—AS AFFECTED BY 
MARRIAGE. 

Strange (h) gives marriage in the fourth class as a cere¬ 
mony after which adoption becomes impossible. This is 

(a) MS. 1719. 

(b) MS. 1717. The reference is to the story of Sanahsepa (above, 
p. 896) on which the Sainskarakaustubha founds the doctrine here 
followed by the S&stri. 

(c) 12 Bom. H. C. R», at p. 870. 

(d) Tonsure. 

( 0 ) Investiture. 

(/) Keen.it Nuraen v. Musst * Bhobinsree , 1 C.S. D. A. R. 161; Sreene* 
vassien v. Sasliyumwial , M. 8. D. A. Dec. 1859', p. 118; see 1 Str. H. L. 
89, 90, 

(g) 2 Macn. H. ti. 181. 

(h) I Str. H. L. 91 
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Hied by h. Madras S&stri, (n) and the sam© appears to 
have been the opinion of Jagannatba. ( b) 

“ The Poona Sustfis do not however recognize the necessity 
that adoption should precede raunj and marriage. I he 
passage so interpreting the law is said by the author of the 
Mayhkba to be an interpolation.” (c) It is only the question 
of marriage that could bo raised in the majority ot cases, as 
for Sftdras there is no other (initiatory) ceremony but 
marriage. (cZ) Thus it was answered; 

“ The son of a sister-in-law 7 may be adopted by a Brah¬ 
man. But a married man of the same gotra only can bo 
adopted.” (e) 

This condition being' satisfied the adoption oi a married 
man is admissible, though of the mature age ot 45 years, 
and though he has a family, and his natural hither prohibited 
adoption. (/) 


(a) 2 Str. H. L. 87. 

($) Coleb. Dig. Bk. V. T. 183,. 273 Comm. 


The investiture 

and other ceremonies . . concern men oi the twice-born 

classes: marriage is the only sacrament fox a man of the servile 
class. ?! Coleb. Dig. Bk. V. T. 121 Comm. « A man of the servile 
class universally obtains marriage as his only sacrament (Samskara)’" 
lb, T. 122. 

(c) Steele, L, G. 44. See above, p.,929. 

(d) Sy . Joy many Dossee v. Sy, Sibosoonclry Dossee, 1 Fait. 75. 

(e) MSS. 1042,1613. 

(f) Suae Brijbhoohmjee Maharaj v. Srce Gokolooisaojee Makaraj, 
1 Borr. 181, 202 (2nd Edn); Lukshmppa r. Ramava et al, 12 Born, H. 
C.B. 364; Vyav. May. Chap. IV. Sec. Y. 19. The&asfcris in reply to a 
question put to them said :—In the commencement of the Shastr it is 
written, A woman who has lost her husband must obtain the sanction 
of her father previous to adopting a son, and if she have no father 
then that of the caste. Again it is written, that a- woman who has 
reached years of discretion may of herself perform religious duties. 
So she may adopt a son without permission, if none of the caste arc 
at the time to be found. It -is also stated that a boy under five 
years of age should be adopted in order that he may be brought yp ia 








IV, 4. 9.] AS AFFECTED BY MARRIAGE. 

e more recent decisions also say that the adoption of 
married boy is admissible, if be is a sagotra, though ho has 
children, amongst Sudras. ( a) And generally it may be said 
that by the law of Bombay the adoption of a married SMra 
is not invalid, ( b) as in Lakshnappa v. Ramava, (c) it is 
ruled that a married sagotra may be adopted, sagotra mean¬ 
ing one in a relation of natural propinquity. 

Whether upanayana and marriage in the natural family 
are a bar to adoption in another family among Brahmans, 
was a question raised in the case referred to below, (cl) 
The Court refused to consider it, holding the defendant 
bound by estoppel from disputing the adoption as he had 
taken part in the ceremony. Elsewhere than in the Bombay 
Presidency a married, man does not seem to be eligible for 
adoption, even amongst the lower castes. Thus in Bengal 
the adoption of a Sudra, if otherwise eligible, is permissible 
at any age prior to marriage, (e) not after it. 


the religious tenets of his adoptive father. This relates to cases where 
no relationship subsists, but when a relation is to be adopted, no 
obstacle exists on account of his being of mature ago, married, and 
having a family, provided he possess common ability, and is be¬ 
loved by the person who adopts him. However, if tho father of the 
person to be adopted be seriously averse to it, declaring that his son 
shall not bo given in adoption, the ceremony cannot be performed* 
since the Shastr ordains that the free consent of the father is neces¬ 
sary to the adoption of hi^ sob by another person, 

(a) Nathaji v. Hari, 8 Bom. H. C. R. 67 A. C. J.; Lakshmappa v. 
ttamava, Bom. H. C. J, F. for 1875, p. 394 ; Vyav. May. Chap. IV* 
Sec. V. 19. 

(b) Lakshnappfx v. Ramava, Bom. H. C. J. F. for 1875, p. 394; 
Mhalsabai v, Vithoba KJiandappa , 7 Bom. H. C. R». Appx. xxvi. 

(c) 12 Born. H. C. R at pp. 372, 373. 

{d) Sadashiv More slum v. Earl Moreskwar, 11 Bom. H. C. R. 190, 

(<?) %. Nitradaye v. Bholanath Doss , Beug. S. D. A. R. 1853, p. 553* 

lit K 




"Tn Madras too the adoption of a married boy is illegal, (a) 
It is illegal though the adopted is a Sudra (28 years old.) (b) 
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4. 11.—FITNESS FOR ADOPTION—PLACE IN CASTE OF 
THE ADOPTED SON. 

According to the customary law of the Dekhan exclusion 


from caste annuls an adoption, (c) It must A fortiori pre¬ 
vent it, as no benefit, or at least not the benefit chiefly re¬ 


garded, can be had from an outcaste son. 


5,—FITNESS FOE ADOPTION—IN CASE OF ANOMALOUS 

ADOPTIONS. 

In the case of an adoption anomalous, as made by a mother 
instead of a widow, if such an adoption can be allowed, no 
variance, so far as is known, arises in the choice of the boy 
to, be adopted. The dvyamushyayana has been considered 
under the head of an “ Only son” and of “ Relation through 
the natural father,”* (d) As the connexion of a dvyamush- 
yayana with his own family is not severed there is no 
fulness of the filial relation between him and his quasi-adop- 
tive father ; consequently the restrictions arising from ideal • 
physical relations between the adoptive parents and the 
real ones do not apply to .this case. In practice, however, the 
adoption of a sister’s or a daughter’s son as a dvjamushya- 
yana is not known to occur. Wh'ere the adoption is allowed 
at all it is allowed in the fullest sense, ( e) 

We have above seen one instance ( /) in which a reminis¬ 
cence of the ancient institution of the putrika pdtra seems 

(«) Ry, Sev agamy Nachiar v. Heraniah Gitrbah, 1 M. 8. D. A. E.101. 

(b) Virahimara Servaiv. Gopalu Servai, M. S. D. A. E. 1861, p, 147, 

(<0 Steele, L. C. 185; com’p. above, pp. 944, 946. 

(d) See pp, 897 gg, 1023, 1040. 

(b) Above, p. 887. 

(/) p. 1030. 
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wlfiave been preserved in practice though opposed to the 
Jaw of to-day. (a) In. such a case should the practice be 
authorized by caste custom/ there can be no room for choice 
of the son, (6) 

According to usage in Malabar, adoption is necessary 
among the Chetty caste, to constitute the sons of daughters 
lawful heirs on failure ol sons, (c) 


6.—FITNESS FOR ADOPTION-IN CASE OF QUASI- 
ADOPTIONS. 

As the kritrima form of adoption (cl) is not recognized in 
Bombay no extended notice of it is called for in the present 
connexion. No restriction seems to be placed on the 
choice of the son (e) adopted by a man or a woman, lie 
must expressly consent to the adoption, and he contracts no 
family relation with the cognates of the adoptive father or 
mother. (/) This is adoption with all the original signi¬ 
ficance taken out if it, as in the last stages of the Roman law,^ 
or rather perhaps an inartistic inclusion within the law ol 
adoption of an aboriginal local custom which could not be 
moulded exactly to the Brahminical scheme. (;/) 


(a) Above, pp. 877,886. 

(b) The putrikS, putra who in some lists (Yajilavallcya, Devala) 
stands second, has no place in Kami’s list. This some explain by say¬ 
ing that he stands on exactly the same footing as an aurasa. By a 
laxity of expression the daughter herself might be called putriU 
putra, and being appointed by her father might perform his obsequies. 
Suth. in 2 Str. II. L- 199. See above, pp. 877, 885, 888,894. 

(e) 1 Mad. S. D- A. R. 157. 

{cl) See above, p. 894. 

(e) Ooman Butt v. KUnTUa Singh, 3 0. S. D. A. R. 144, is discre¬ 
dited by the observations in Srimati Una Bey l’s case, L. R. 5 I, A. at 
pp. 51, 52. 

(/ ) 1 Macn. H. L. 75, 76. Hence the adoption of an only son gene¬ 
rally disallowed is lawful where the kritima adoption is recognized. 
Musst. Tikdey v. Lalla Hiwylal, C. W. R. Sp. No. p. 133. 

(g) See above, pp. 155, 869, 879 Note (e), 888. 
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the natural adoptions in use amongst the tribes in 
Gnjaratli { a ) which from tho orthodox Hindu stand-point 
must bo regarded as mere quasi-adoptions, no restriction is 
‘known to exist on the choice of the boy. Nor is it known 
‘that a girl is recognized as a fit subject for adoption, (b) The 
son of a near relative, male or female, is taken aa the foster 
son (palak. putra) with such doubtful rights as have already 
been described. 

The adoption of her own brother's daughter by a widow, ' 
governed by the Mitakshara, can be regarded only as an 
adoption in the popular riot in the legal sense, (c) 

A ruan cannot be adopted into a family governed by 
Alya Santana law. (d) , ' 

“ Adoption amongst Kalavantins is to be governed entirely 
by the custom of the class. The Sftstra gives no rules/* (e) 
So far as an adoption can be recognized at all it seems to be 
a matter of the freest choice, as in the following case:— 

A dancing woman brought up a son of her servant as her . 
own. On her death his daughter was put into her place to 
draw the temple allowance. The Sastri declared the foster 
sort heir bv caste custom, not his daughter. (/) 


(a) Above, p. 925. 

(h) A foster-daughter is mentioned above, p. 454 Q. 1; but she is 
n«b recognized as a subject of any right of inheritance. The Gu ju¬ 
rat h castes-who admit a foster-son do not'allow him to be replaced 
by a daughter. 

(c) Musk, Thakoor Ddyhee v, lied BalacM K m s 10 C W. It. 3 P. C. 
See above, p. 933, zjj&B 

{d) Munda Chet by v. Thnmaju Hensu, j|phid. H. 0. It. 381 Sfote. 

(<?) The case was one of a sister’s son’s-jfon adopted by a Kalavantin. 
MS. 1651. As to the palak’kanya of a dancer, see above, pp. 925,1015. 

CO MS. 1707, 
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THE CAPACITY TO GIVE IN ADOPTION ANT) THE 
CIRCUMSTANCES UNDER WHICH IT MAY BE 
EXERCISED. 

THE CAPACITY LIMITED TO THE PARENTS. 

It is plain that from tho religious point of view the gift 
of a son in adoption ought not to be made without the con¬ 
currence of both his natural parents, {a) Besides his first duty 
to his father, the son owes ceremonial services to his mother 
and her father, (b) Even a step-mother shares the benefit 
of his sacrifices. In the sphere of positive law the natural 
connexion between the mother and her son has not been 
able to contend against the authority of the husband and 
father. The sources of the Hindft law give, in some places, 
a rather uncertain sound, but tho general result is that the 
mother has no veal con trol oyer a proposed gift by her hus¬ 
band, and can herself act alone in giving away a son during 
her husband’s life only on a real or assumed permission from 
him. This will be evident from the following examination 
of the authorities. 

It will be seen too that the capacity of the widow to give 
in adoption without an authority from her husband is more 
generally recognized than her capacity to take in adoption, 
though even in giving she has not an unlimited right. The 
principal text is in Vasishhha, but with slight variances it is 
found in other Sm; 

% Tho father and mother may give, sell, or abandon their 
son. But an only son is not to be given or received, as he 
must continue the line of his ancestors. And a woman Shall 

(a) Above, p. 910. Datt. Mim. Sec. IV. 14,15. 

(h) Tho subordinate character of the Sraddlias celebrated for a 
mother and lier ancestors maybe seen from tho discussion. Datt. 
Chand. I. 24. See also Datt. Mim. II. 72, .Note. 
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neither give noi* receive a son except with her husband's 
permission.”—Vasishfcha XV., 2—5. (a) 

TheDatfcaka Mtmarnsasays:—“The capacity to give consists 
in having a plurality of sons, and the assent of the wife” and 
so forth. (A) But the most perfect gift, from the religious 
point of view, must here have been intended, not one legally 
sufficient. At another place in the same work (c) it is laid 
down that f£ the husband singly even, and independent of 
his wife, is competent to give a son, for in the two passages 
cited (d) the father is mentioned singly and unassociated 
with the mother.” The reason rests in part on a gramma¬ 
tical subtlety which it is hard to appreciate, both father and 
mother being mentioned apparently without any intention to 
assign a superiority to either; (e) but reliance is placed also on 
the greater part of a father in his son, (/) and on the gener¬ 
ally subordinate place of the wife. Whatevermay bethought 
of the reasoning the conclusion is perfectly clear. The 
Dattaka Mimamsa however allows the gift as it allows the 
acceptance of a son by a wife under a delegation from ber. 
husband still living, (jj) When he is dead his authority or 
assent can no longer be had, and an adoption is impossible, 
but the widow may give away her son under the authority 


(a) Amongst the Saxons the right of a father to soli his children was 
recognized, and it continued for some time after they had embraced 
Christianity.—Kemble’s Saxons in England, vol. I. p. 1. 

The passages in the Smritis coupling gift with sale and limiting 
both to a time of distress point back to a stage at which the doctrine 
of adoption had not been developed to anything like the extent which 
now makes it so important. See above, p. 876; Coleb. Dig. Bk. II. 
Ch. IV. T, 7. 

(b) See. V. 14. 

(«) See. IV.. 13. 

(«!) i.e. Mamv IX. 168; Yftjilavalkyu IT. 130. 

(e) v asishtha docs subordinate the mother as shown above. 

(/) Above, p. 885. 

ig) Datfc. Mfm, Sec. 1.16, 17, 18. 
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LIMITED TO PARENTS*. 


Smriti, which says: u The father or tho mother (bot 
may give." (a) While the husband is alive she must not 
give without his assent; when he is dead she may use her 
discretion in the exigencies which would warrant a gift by 
the father. 

The Dattaka Chandrika, after quoting Manu and Atri to 
the effect that a man destitute of male offspring may adopt a 
son, (l>) cites the familiar text of Vasishtha, “ Let not a wo¬ 
man either give or receive a son in adoption unless with the 
assent of her husband,” (c) Hence he gathers that with 
this assent a woman may adopt. The case of adoption by 
a widow is not specifically dealt with, but a woman may give 
in adoption “ with her husband's sanction if he be alive, or 
even without it if he be dead, or have emigrated or entered 
a religious order.” ( d ) The author construes the passage 
of Yajuavalkya in its natural sense as giving authority to 
father and mother alike, (e) a construction which obviously 
involves the competence of a widow to adopt also without 
special authority for the purpose from her deceased husband. 

The Mitakshara limits the mother's authority to give 
thus (/) 

a Ho who is given by his mother with her husband's con¬ 
sent, while her husband is absent or after her husband’s 
decease, or who is given by his father, or by both, being of 
the same class with the person to whom he is given, becomes 
his given son (dattaka). So Manu declares.” Balambhat's 
commentary adds “ incapable " to “ absent," and “ without 
his assent" to decease,” conformably to a general tendency 
to favour females found in this author. If the mother is 


(a) Datt. Mim. Sec. IV. 10, 11, 12. 

( b) Sec. I. 3. 

(c) Sec. I. 7. 

(d) Sec. I. 31. 

(e) Sec. I. 32. 

(/) Mit. Chap. I. Sec. XL para, 9. 
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out her assent is deemed as necessary it would seem as 
the father s. (a) Caste custom, however, though it re¬ 
cognizes the mother's assent as desirable, does not regard it 
as indispensable* ( b ) 


Ihe Vyavahara Mayuklia, (c) referring to Mann, says |hat 
where both parents are alive the gift ought to be made by 
both, it the father be dead by the mother, if the mother be 
even absent by the father. The ceremonial prescribed in 
the same work {cl) presupposes that the giver and receiver are 
both males. Vasishtha however is quoted as authorizing a 
woman’s gift or acceptance of a son with the assent of her 
husband, (e) and the necessity of assent being limited by 
inference to the woman under coverture, it is said that the 
widow’s authority is unrestricted. (/) The author had the 
taking of a boy in adoption more immediately in view, (<j) 
but Ins argument applies with at least equal force to giving.' 


fhe Viramitrodaya (h) says the mother may give with her 
husband’s assent, the father on his own authority. It relies, 
blvb the other* treatises, on Vasishtha, and maintains, con- 
trary to the Dattaka Mimamsa and other works, not only that 
the assent of a living- husband is unnecessary, but that no 
assent at all is necessary for a widow adopting. As to the 
giving of a son the Viramitrodaya is not explicit, and the 
reason gi ven for allowing an adoption without the husband’s 
assent, that otherwise his spiritual interest may suffer does 
not apply to the gift of a son. When however there is no 


(a) See Colebrooke’a .’Note, ad he, 

(ft) Steele, L. 0. 183* 

(c) Chap. IY. Sec. V. para. 1. 

M Para, 8, 37 sb. 

(?) Para. 16. 

(/)Para. 18. 

(p) See para, 36. 

(h) Trausl. p. 115. 








LIMITED TO PARENTS, 

6\ % - to these the widow's authority to give seems to t>e 
'placed on the same level as her power to take: it is subject 
only in case of her dependence to the approval of the near 
relatives# 

Questions relating to the capacity to give in adoption have 
naturally been far less frequent than those relating to the 
power to adopt. By a gift in adoption no one in the family 
of the child given loses any thing, while the introduction of 
a child often takes away a succession or an estate from him 
who holds or expects it. The following responses show that 
a gift by the parents is essential to adoption but without 
drawing any distinction amongst the several cases of gift by 
the husband, the wife, and the widow. 

f< A, boy cannot he given in adoption by any one except 
his parents/' (a) 

i( The father or mother should give a boy in adoption." (h) 

The decisions of the Courts are to the same effect. No one 
but the natural father ,or mother can give in adoption, (c) 
The grandfather for instance, (d) or the brother, has not the 
requisite authority, (c) 

An orphan cannot be adopted because there are no parents 
to make the requisite ceremonial gift. (/) This principle 
excludes the svyaradatta or self-given, (g) 


(a) MS. 1643. 

{&) MS. 1675. 

(c) Lakshnappa v. Eamava y 12 Bom. IT. G* R. at p. 376, and cases 
there quoted. 

{d) The Collector of Surat v, Dhivsingji Vaylibaji , 10 Bom. H. C, R. 
5235. 

(e) BashelHappa v. Shivalingappa, 10 Bom. H. C. R. at pp. 271,272* 

(/) Balvcmtrao v. Bay abed, 6 Bom. H. C. R. 83 0. 0. J. ; Basket Hap - 
pa v- Shivalingappa , 10 Bom. H. 0. R. 268. 

(rj) So Vocrapermal v. Narnin Fillatj, 2 Mad. H. C. R. 129 ; and 
Muttusawmy Naidu v\ Lutckmeedevumuia, M. S. 13. A. R. Dec, 1852* 
P- 96. 

135 n 
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CAPACITY TO GIVE IN ADOPTION. 

A.—GIFT BY THE FATHER. 

A. 1.—FATHER'S PERSONAL COMPETENCE. 

A leper, according to a Bengal case, can give Iris son in 
adoption (a) unless perhaps lie has the disease in a severe 
and disabling form. Leprosy, as it disqualifies for the per¬ 
formance of religions acts, ( b) might, on that account, be 
hold amongst the higher castes to prevent the gift by a 
father afflicted with it. The son in fact takes the place of a 
father thus disqualified in a Hind ft family. In Bombay the 
gift, if made at all, would probably be made by the wife with 
the assent of relations, (c) 

A. 2.-CIRCUMSTANCES IN WHICH THE GIFT MAY 
BE MADE. 

Tho Dattaka Mimamsa quotes Mann and Katyayana to 
prove that a gift of a son may he made only in a season of 
distress, (d) In famine a son may be given or ev en sold, and 
tho stress of necessity justifies a widow in thus parting 
with her son. (e) The author'gives a strained interpretation 
to the passage by making it refer to the distress of him who 
has no son, (/) but he cannot but accept tho natural 
sense, (g) The Mitakshara says the condition relates to 
the giver not to tho taker, (h) The Vyavahara Mayukha (i) 

(a) Anuncl Mohun v. Gohind Chinder, W. R. 1864, p. 173. 

{b} See above., pp. 576, 579,585; Virara. Tran si. 256; Vyav. 
May. Chap. IV. Sec. XI. para. 10; Day a Bhftga Chap. IV. paras. 4,18; 
Mit. Chap. II. Sec. X. para. 10. 

(c) See Steele, L. 0.182; Mit.. Chap. I. Sec. XL para. 9 Note. 

(d) See, I. 7. The original passage of Manu. (IX. 168) is quoted. 
I. L. R. 2 Bom, at p. 380 ; Katyayana at Goleb. Dig. 13k. II. Chap.IV. 
TT. 6, 7. 

(e) Sec. IV. 12. 

(/) Datt. Mira, Sec. IV. 21. 

(p) Datt. Mim. Sec. I. 8; Sec. IV. 18, 19, 

(h) Chap. I. Sec. XI. para. 10. 

(i) Chap. IV. Sec V. para. 2. See above, p. 1046, 
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_ fault with this doctrine of Vijnanesvara and contends 

that .where the gift has not been justified by need, the desired 
religious state has not been induced by the form of adoption. 
This seems a rather cavilling objection ; it is, at any rate, not 
one of any practical importance in the law. A gift made 
by a competent parent is universally admitted to be effectual, 
whether made under the pressure of want or not. Very few 
adoptions are made from pauper families, and the gifts or 
sales made during famine are not usually attended with 
any ceremonies of adoption. 

A Sastri says—“ Parents in indigent circumstances may 
give a son in adoption’* (a) but-no instance occurs of a gift 
pronounced invalid through want of a poverty qualification. 


A , 3.— QUALIFICATIONS OF THE POWER, 

The free consent of the mother is said to be necessary if 
she is living with her husband, (b) but “ desirable*’ would be 
the proper word (c) save in a quite exceptional instance. 
The restrictions arising from the condition of the boy as an 
only son or an eldest son have been discussed in the pre¬ 
vious Section* The only substantial qualification ot the 
parents* power arises in the case of a boy sufficiently old to 
have intelligence and a will of his own. The assent of such 
a boy (or man) is necessary. (tZ) Without it the desired adap¬ 
tation of character (e) is not in such a case to be hoped for, 
and the son is not a mere chattel. (/) His assent may bo 
safely inferred from his going through the ceremonies. 


(«) MS. 1683* but the condition is a purely moral one, and one that 
is very lightly regarded. 

(A) Steele, L. 0. 45. 

(c) Steele, L. 0. 183, 385. 

(d) Steele, L. C. 385* 

(e) Above, p. 928, 

( f) See above, pp. 930—932 ; Vayv. May. Chap. IV. Sec. T. para. II ; 
Chap. IX. para/2. The limitation of the right of disposal over children 
to the parents originated no doubt in religious feeling, hut it has pro- 
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datives should be informed of an intended gift in adop¬ 
tion, bat their consent and the consent of the caste are 
desirable rather than necessary. It is most nearly essential, 
where, owing to the refusal of near relatives to give a son, it 
becomes necessary to have recourse to distant connexions or 
to strangers, (a) 

The Poona castes seem to have thought, when questioned 
by Mr. Steele, that the consent of the Government was ne¬ 
cessary in the case of Sarinjamd&rs and the like, not only to 
an adoption, but to the particular choice made in each in¬ 
stance. ( b ) 

B.—GIFT BY THE MOTHER. 

B I.—AS A "WIFE—BY EXPRESS PERMISSION OF THE 
HUSBAND. 

The Dattaka Xaustubha prohibits the giving equally 
with the receiving of a son in adoption by a wife without 
her husband's permission. (&} 

The express permission of her husband is necessary to 
validate a gift in adoption by a wife of their son* though the 
Smriti Chandrika is not to be construed as placing adoption 
and giving in adoption by a wife on the same level, (d) 


bably been maintained in a measure at least by a sense of its being 
a necessary safeguard for the children. Their interests wore least 
likely to be sacrificed by their parents. The removal of the child 
from the class of mere chattels is important with respect to the 
illegality of giving In adoption subject to terms injurious to the 
child as a son in the family of adoption. Such terms the Pastils 
have in some instances pronounced void,, as will be seen in the next 
Section. 

{a) Steele, L. C. 183. 

{b) Steele, L. C. 182, 

(«) Deaf 44, p. 1,1 & (Bora. Shakd 1783). 

(d) Narayen v. Nana, 7 Bom. II. 0. R. 153, 162, 167, 172 ; Lam* 
**<*W a *'• 12 Bom. IL 0. R. at pp. 386, 397, 






V.B.2.], GIFT BY MOTHER—AS WIDOW. 

2.— WITH IMPLIED ASSENT OF THE HUSBAND. 

An express permission does not seem absolutely neces¬ 
sary. The law was stated thus. A wife is not competent 
to give her son in adoption against the Will of her hnsband, 
expressed or implied, or gathered from the circumstances of 
the case, (a) 

It was held also that where tho natural father permitted 
the adoption of his boy under certain conditions, one of 
which was imposed in consequence of a mistake as to tlie 
necessity of an assent of Government to an adoption;, non- 
fulfilment of the condition rendered the adoption invalid. (6) 

When the father is insane and unable to give his consent, 
the mother alone can give her .Son in adoption, (c) 


B. 2 —GIFT BY THE MOTHER—AS A WIDOW. 

Jaganntitha says, a gift by the mother alone is void ; by 
the father alone valid, though religiously defective, (d) After 
the death of one of the parents he regards the ,father’s 
power as complete, but the mother’s as dependent on autho¬ 
rity given by her husband, (r) which will also validate a 
gift by a wife. (/) He is .thus less liberal to the widow than 
the authorities qtioted in the beginning of this Section. It 
would seem that the true view is that of a joint interest 
in the son with a discretional power of acting in the widow 
after her husband’s death, except in cases plainly injurious 
to his spiritual Welfare,or. opposed to his known wishes. 

- V.,1 fjeJx.1<—I---■ 

(a) limvjnhai v. Jihagirthibai, I. L.'R. 2 Bom. 377; Lakshmappa v. 
Mamuroa, 12 Bo in,. TI. C. R. at p.,397.. 

. (b) 1. L. if. 2 Bom. at p. 383. 

- ,(c) Uurostiondree Dossee v. Chundermoney Dossey, Sev. R. 938. 
See al«n r 9 , Sub-scO. A. 1. 

. $)' Coleb. Dig, Bk. Y. T. 273, ‘274 Com. 

(?) lb'. T. 275, Conun 

' if) Ibid. " . 
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Nirnaya Sindhu, (a) quoting from Vat 3 a and Vy&sa 
Ci The son given by the father or the mother is a given son 5 ' 
(dattrima), maintains that the restrictions on the mother’s 
capacity, either to givo or to take, endure only while the 
father lives. The Smriti is obviously a much more direct 
authority for freedom in giving than in taking. The Hindu 
law clearly points to the mother as the person who can give 
in adoption when the natural father is dead. 55 (6) 

The narrower view of the widow’s capacity is illustrated 
by the following two cases, both in Bengal, where generally 
’the widow's rights are most restricted. 

Though the natural father consented to the adoption of his 
boy, he not having lived to make the gift, the adoption, it 
was held, could not be made, (c) A mother indeed, it was 
said, cannot give her only son in adoption even as a dvya- 
mushyayana without authority previously obtained from her 
deceased husband, (d) 

In a later Bengal case, however, it was said that the assent 
of the father to the gifo of a son might be presumed where 
no dissent had boon expressed, on the authority of tho Datt, 
Chandrika, (e) though this did not extend to tho taking 
of a son in adoption. (/) 

The principle of the widow's dependence has been brought 
to bear in Madras as a means of controlling her right to 
give in adoption. It was ruled that in the absence of con- 


(a) Bom. Edn. Shake 1784.; Parichheda III. fol. 9, 1, 11. 3, 4. 

(by The Collector of Surat v. Dhirsingji Vaghbaji , 10 Bom. II. C, Ii, 
at p. 237. 

(e) Goarbullab v. Jugernatpersnud Witter , Maori. Con. H. L. 217. 

(d) Debee Dial et al v. Jlurhor Singh , 4 0. S. D. A. B. 320. Ills 
being the only son was material. 

(e) Sec. I. paras. 31, 32. 

(/) Tarim Char an v. Saroda Swtdari Dad, 3 B. L. B. 145 A. 0. JV; 
S. C.I1C. W. £.468. 
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from her deceased husband, but with the consent of his 
mtlier, brother, &c., a mother may give her younger son in 
adoption. (a) 

In Bombay on the other hand a S&stri said that “ when 
either of the parents has given a son by pouring water<on the 
hands the gift is complete. The parents need riot consult 
their relatives.” (6) The gift in the particular case however 
had been made by the father, and the Sastri did not 
probably contemplate the case of a gift by the mother 
without the consent of the, father. Where a father has 
indicated that he does not wish his son to be given in 
adoption, his widow has not authority to make the gift, In 
any case in which he may probably have desired the reten¬ 
tion of the son the gift is invalid if made without an express 
authority from him. Such authority is specially necessary 
where the gift will leave the deceased father spiritually 
destitute, (c) 

Even amongst the Lingayats, though they are Sftdrns, ( d ) 
permission will not bo presumed for a widow to giveaway an 
only son or an eldest son in adoption. (&) Where a mother, 
however,in pursuance of the promise of her deceased husband, 
allowed her son to be adopted, but did not herself (being ill), 
attend at the adoption ceremonies to give him in adoption, 
but commissioned her uncle to give the boy on her behalf, 
it was held that the adoption was not on that account in¬ 
valid. (/) 

In one case at Madras it was held that the consent of a 
brother, as representing bis deceased father, to the adoption 

(a) Amachellum PiUay v. Jyas^my PUlo.y> 1 Mad. S. I). A. It. 154 ; 
Coleb. Dig. Bk. V. TT. 273-476. 

(b) MS. 1 677. 

(c) Somasekhara Raja v. Siibhadrdmdji, I. L. R. 6 Born. 524. 

(d) Gopal v. TIanmant, I. L. It, 3 Bom. 373. 

(e) Lakskmappa v. Rdmava, 12 Bom. It. C. R. 364 ; Somaseklwra v, 
Subhadramaji , 1. L. It. (> Bom. 524. 

(/) Vtjidranyam v. .Lakshnman , 8 Bom. II. C. R. O. C. #T. 244 j see 
2 Str. H. L. 94 as to the delegation of ceremonial {'unctions. 
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mother not attending, 
her consent was presumed, (a.) Bat this ruling lias not been 
approved. It is inconsistent with several subsequent 
cases, (b) and though not entirely unsupported by native 
authority (c) cannot be considered good law. 

The concurrence of an eldest son may properly be 
required to the gift in adoption of a younger son by the 
widow, (d) Sho is legally and religiously dependent on 
him as head of the family, and this authority may well be 
recognized where it can be exercised only in restraint of a 
parting with a brother. (<?) 

C. —GIFT BY PERSONS INCOMPETENT. 

C. L—BY ADOPTIVE PARENTS. 

The texts do not warrant a gift by adoptive parents. ( f) 
The prescribed ceremonies imply a gift by the boy’s real 
father to another taking him as his son. (g) 


C. 2.—PERSONS COMMISSIONED BY THE PARENTS. 

The parents cannot delegate to any other person the autho¬ 
rity to give in adoption after their decease. ( h ) 

(a) Veerapermal Pillay v. Narrain PlUay ; 1 Str. R. 91; seeMc.cn. 
Cons. ILL. p, 220 ; Steele, L. C. 48, Note. 

(i b ) See BasheUicippa’s case, 10 Bom. EL C. R. at p.272. Below# 
Sub-sec. C. 3. 

(c) See above, p. 910. 

(d) Steele, L. C. 48, 

(<?) “ A gift made by a dependent person without the consent of 
the principal owner (i:e. the ‘head’ or ‘lord’)*is void.’’ Caleb. 
Dig. Bk. V. T. 273, Comm. 

(/) Above, p. 896; see 2 Str. H. L. 142. The Roman law specially 
guarded against an adoptive father giving away his adopted son 
without good cause, while it allowed the son injured by adoption to 
claim emancipation on reaching his majority. lust. Bk. I. T. XI. § 8, 
and Ortolan ad. loo, 

(ff) See 2 Str. II. L. 218; Datt. Chand. Sec. II. 16; Datt. Mtm. V. 
13; Vyav. May. Chap. IV. Sec. V. para. 8. 

(ft) Bashelturppct v. Skivalingappa , 10 JBom. II. C. R. 268. 
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C. .3.—BY GRANDFATHER, BROTHER, &c. 

When, the father is dead, and the mother living, the grand¬ 
father cannot give away a boy in adoption, (a) 

The adoption’of a boy, delivered by his brother, but not 
by either of the parents, and in which the adoptive mother 
did not obtain her husband's consent, was not uphold by 
the Court. (/;) 

One brother cannot give another in adoption on account 
of their equality in position, (e) more especially when the 
parents are dead; and even though the father had previously 
consented to such an adoption, (d) 


C. 4.—SELF-GIFT. 

“ The only son of one deceased cannot give himself in 
adoption.” (e) 

“ The svyamdatta/' or son self-given, is not to be recog¬ 
nized in the Kali jug.” (/) 

The kritrima or karta putra in the Maithila district is an 
exception. But this mode of adoption, as already noticed, is 
not allowed elsewhere. 


(ft) Collector of Surat v. Dhirsungji Waghbagi, 10 Bom. H. C. R. 
235. 

(£>) Musst. Tara Munee Dibea v. Del Narain et al, 3 0. S. D. A, R. 
387 ; Coleb. Dig. Bk. Y. T. 275. Amongst some tribes in the Pairjab 
a man may give his brother in adoption, but not his only son. 
Amongst some he may nob give his eldest son. In some tribes he 
may gave his only son to a brother or near relative. See Topper, 
Panj. Cast. Law, vdl. II. p, 155. 

(c) Muttusawmy Naidu v. Lidclmeedevetmma , M. S. D. A Dec. 1852, 
p. 96. 

(d) Bashettiappa v. Shivlhigappa, 10 Bom. H. C. R. 268. 

(e) MS. 1746. Bashettiappa v. Shivalingappa, 10 Bom. H. G. R. 26S ; 
Lakshnappa v. liamava , 12 Bom. II. G. R. at p. 390. 

(/) MS. 1755. See above, p. 895. 
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SECTION VI. 

A.—THE ACT OE ADOPTION (a)—ITS CHARACTER AND 
ESSENTIALS. 


Adoption amongst the Aryan Hindfis, as it was amongst 
the Greeks and Romans, is essentially a religious act. (Z>) 
Its purpose and the ideas connected with it have been dis¬ 
cussed in Section II. It follows almost necessarily from the 
view of the subject taken by the .Brahmans and by those 
classes who have inherited or adopted Brahrninical institu¬ 
tions that the sacrifices and invocations by which a boy is 
transferred from association with one line of manes to another 
should be deemed indispensable to a true adoption, (o) And 
as the rights of property are under the Brfthminical system 
indissolubly connected with spiritual union (d) the succession 
to a member's place in the united family, or to the aggregate 
of rights and duties centered in him alone as the sole repre¬ 
sentative of a family, or as the source by separation of a 
new one, ( 0 ) must needs pass to him who has the sacra. To 
the begotten son the sacra pass of right and of necessity (/) 
to the adopted son, they can pass only by means of the sacred 
rites supposed to be efficacious in bringing him under the 
same tutelary divinities as his adoptive father, and imparting 
to him the father's ceremonial virtue. Such ceremonies as 
the putreshti, and especially the datta-homa, are not there¬ 
in) This Section has once or twice been referred to under the title 
of the “ Method of Adoption,” but on a review of the materials 
a more comprehensive title seemed preferable. 

{h) Above, pp. 947, 948; Smith’s Diet. Ant. Tit. Adopfcio. Cic. Fro. 
Domo Sua, Chap. 13. 

\c) See above, p. 930; Datt. Mira. Sec. V. 56; Vyav. May. Chap. 
IV. Sec. V. paras. 8, 37, 38. 

(d) Mann IX. 126, 141, 142, 169. 

(e) Above, p. 77. 

(f) Comp, pp, 67/873, 984, 995, above ; Datt. Mtm, IV. 27 ss. 
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. _ bo looked on as mere excrescences, (a) In theory a 
least they are as important as the gift and acceptance, since 
without them the reception is defective and the spiritual end 
cannot be attained, (b) Men of the mixed and lower castes, 
as they became imbued with the Brahmimcal doctrines, (c) 
conceived that for them too as for the pure twice-born, 
there might bo a future of beatitude secured by religious 
services performed in this world by sons duly adopted, (d) 
but this adoption, according to the same set of ideas, involved 
a dedication to the manes of the adoptive family, and the 
acquisition of spiritual fitness for its sacra. Thus amongst 
most of the classes aspiring to spiritual and social rank the 
religious ceremonies have grown to be regarded as at least 
religiously essential, (e) It is a mark of inferiority and 
remoteness from Brahminical connexion that they should be 
superfluous or simply optional in any caste. 

But while this continued extension of the Brahminical 
ceremonies has been favoured by caste ambition other 
causes have worked in the contrary direction. The exces¬ 
sive multiplication of ceremonies, natural to the sacerdotal 
class, made it impossible in many cases through poverty and 
other causes to fulfil them all, (_/) and as some had to be dis¬ 
pensed with, the idea gained ground that perhaps none 
were absolutely indispensable. The ancient and probably 
indigenous system of adoption or fosterage (</) required no 


(a) Datfc Mim. V. 56* 

(b) Datfc, Mim.IV* 33, 36, 41. 

(c) Above^pp. 921, 926. 

(d) See above, p. 922* 

(e.) See above, p. 909. The state of things in Gujar&th where 
Brahminical influence of the Maratha and Benares schools is of 
quite recent introduction, is an exception that tends to prove the 
rule. 

(/) Comp. Steele, L. C. 159. 

(< 7 ) Above, pp. 919, 925; Norton, L. 0. vol. I. p. 83. 
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m^/thdn a gift, where a capable giver existed, andk*/. 
taking by the ceremonial parent, (a) On this the Briih- 
inimical ritual was grafted to a varying extent. It could 
hardly be said with certainty what rites would by caste 
custom in any particular instance be deemed indispensable 
and which only desirable. Ignorance, haste, and other causes 
led to irregularities in adopting which it was highly desir¬ 
able not to consider fatal to the affiliation. In some castes 
the spiritual purpose was disregarded, while the influence of 
example supported imitative ceremonies as a usual prac¬ 
tice. ( b ) Except amongst the Brahinanas perhaps nothing is 
precisely fixed and definite beyond a formal giving and re¬ 
ceiving, and by a reflex action the religious ceremonies 
have become less essential even amongst the Br&hrminas 
than in the earlier time when they were a more peculiar 
people, more markedly distinct from the other castes. The 
wish for a temporal heir and for an object of parental affec¬ 
tion has grown in importance as the keen appreciation of 
the spiritual need has declined, so that in Madras at least 
it has become an established doctrine that mere gift and 
acceptance will constitute adoption even amongst Brahma- 
nas, (c) In Bombay no Sastri, so far as can be discovered, 
has ever lent himself to this laxity of practice. The religious 
ceremonies are rigorously insisted on, at any rate. forBride*, 
manas, though some indulgences in the actual performance 
of them have been countenanced. The definition of the 
essential ceremonies however is unsettled; the datta-homa 
is always prescribed in addition to the formal giving and 
taking, but beyond this it would be hard to say that any rite 
has been sufficiently pronounced indispensable. Even in the 


case of Bralnnanas the Courts have shown a disposition to 


exact as little as possible of mere ritual, (cl) and the customary 


(a) As amongst the Talabda Kolia and others, see above, p. 927. 

(b) See above, p. 922. 

(c) See also above, p. 922. 

(d) See above, pp. 922, 923. 





VI, i . 1. j ITS CHARACTER AND ESSENTIALS. 


mies enumerated by Steele (a) embrace all prob 
would in any case be held essential* In some of tne 
cases (b) reference is made to a supposed efficacy of the 
ceremony for civil; though not for religious^ purposes, (c) 
Even Sir T. Strango seems to have had a similar idea, (d) It 
must be pronounced altogether foreign to the Hindu law. (c) 
It is in virtue of his religious capacity that the adopted 
takes the place of a born son. (/) 

A. 1.—THE ACT OF ADOPTION—ITS CHARACTER 
AND ESSENTIALS AS TO THE GIFT. 

A gift, (g) which is attended with retention of ownerships 
even in part by the donor or subject to a condition precedent, 
is not by the Hindu law regarded as valid, (h) The considera¬ 
tions which apply to gifts in general are of more than usual 
force in. the case of adoption. It is manifest that the in¬ 
tended purpose of adoption cannot be realized if the natural 
father's rights in the adopted son are retained. If the 
status of the son is subject to contingencies his position 
and that of the family he has joined are painfully uncertain, (i) 
The solemn ceremonies prescribed for a complete adoption 
are intended to effect an immediate and complete trans- 


0) See below, Sub-sec. D. 1. 

(A) See also above, p. 917- 

(c) See V . S'ingarrma v. Ramanuja Charlu, 4 M. H. C. R. 165, and the 
cases there referred bo. 

(<*) 1 Sfcr. H. I.. 96. 

00 S ee Bajench '0 N.Lahoree v. Saroda Soonduree Dabee , 15 C. W. 
R. 548 ; L. R. 3 I. A. at p. 193. 

(/) See above, p- 873. 

(<j) A gift in case of adoption, not a sale. See above; p. 894. 

{%) See above, pp. 187, 440. 

(i) See above, pp. 187, 929. Rights inherent in a status governed 
by the family law could not, under the Roman system, be affected by 
a contract. See Dig. Lib. II. Tit. XIV. Fr. 34 (Poth- Pand. § 41). 
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the boy from the spiritual sphere of the natural 
that of the adoptive family, (a) As far as this point there is 
always a locus pcenUentice, but when once the gilt is consuin¬ 
mate d no revocation is allowed (b ); the capacity to give., 
which belonged to the natural parents, is not so acquit ed 
by the adoptive parents (c) that they can restore the son 
they have once taken. 


It follows that a -mere' promise or engagement in fieri, 
cannot constitute an adoption. There must be a present 
unqualified gift and acceptance, just as in the case. of roai- 
riages, otherwise there is no adoption. The Judicial Com¬ 
mittee have insisted on the necessity (d) of the actual transfer 
in several instances. Colebrooke had previously said, - A 
simple agreement to make an .adoption, not carried into effect, 
will certainly not invalidate.a subsequent adoption made with 
the requisite forms/’ (e).and again “ Be the mode of adoption 
what it might, this.seemed indispensable; that, at whatever 
time it) was contended to have taken place, it should be 
shown by the claimant/ that the operative expressions had 
been used, indicative of the'disposition to give, or to become 
adopted on'.one side, and to adopt on the other. The Hindu 
law has not prescribed any particular expressions on the 
occasion ; nor does it require that adoption should be by 
writing. But- .'it, has provided, that the intent shall be 
expressed at the time .; and, if the transaction be by writing, 
its whole genius and course teaches us to look for it there, (j ) 


(а) See, Patt, Mim. Y. 34; Vyav. May. Chap. IV. Sec. V. paras. 23, 
29, 37, 38; and the formula 2 Str. H. L. 218. 

(б) Steele, L. 0. 184, 

(c) Above, pp* 896, 916, 930. Under the Roman law the patria 
potesfcas of the adoptive father was subject to severe restrictions if ho 
desired to use it by getting rid of the adopted son. See Inst. Lib. I. 
Tit. XI. § 3, 

( d) Above, p. 023. 

(c) Coleb. in 2 Str. II. L. p. 115. 

(/) Coleb. in 2 Str. H. L.p. 143/144. 
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Jp/The Collector of Surat v. Dhirsingji Vaghlaji (a) Sil 
M. Westropp said :—“ It is clear Hindi! law that to con¬ 
stitute a valid adoption there must be a gift and acceptance,” 
the gift after the father’s death being competent only to 
the mother. It is only by reason of the gift indeed that the 
filial relation to the natural father is extinguished, or that the 
right of the son in the estate of the giver ceases. A. mere 
deed or declaration by the alleged adoptive father that ho 
has taken a boy as a foster son (palak putra) does not 
produce the effect of adoption. ( b) 


In a recent case (c) the Judicial Committee have recog¬ 
nized the nullity as an adoption of a gift and acceptance Still 
in a measure in fieri, though the contract was made by a 
deed registered and expressed in the present tense. It was 
not necessary for their Lordships positively to decide whether 
there could be “an adoption simply by deed,” because in the 
particular case there was an intention to complete the adop¬ 
tion by the ordinary ceremonies, hut a strong opinion on the 
subject is intimated, “ They desire, however, to say that 
they are far from wishing to give any countenance to the 
notion that there can be such a giving and taking as is neces¬ 
sary to satisfy the law, even in a case of Sudras by mere deed 
without an actual delivery of the child by the father.” The 
delivery accompanied by the requisite declaration of trans¬ 
fer of right makes a perfect gift forthwith. The adopted 
son must be given, not soldj (d) as the Krita adoption is 
now disallowed. Hence an agreement by which the natural 
parents stipulated for an annuity to themselves as a consi- 


(a) 10 Bom. H. C. R. 236, referring to 1 Sir. H. L. 95 ; Mann IX. 
1(58 ; Mit. Chap. I. Sec. XI. para. 1. 

(1) Nilmadhab Das v. Biswmibhar Das, 12 C. W. R, P. C. 29; S. C. 
3 B. L. R. P. C. 27 ; 8. C. 13 M. I. A. 85. 

(c) Mahashoya Shodmth Ghost et at v. Srimati Krishna Soondari 
Dust, L. R. 7 !• A. 250. 

(d) See further below, Sub-see. A. 6. 
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non for giving their son in adoption was pronouncec 
illegal, (a) 

The gift must be expressly in adoption, as in the case of a 
wife the gift must be as in marriage. According to the 
Hindi! law a mere gift in either case without the attendant 
volition would be the bestowal merely of a slave, {b) Ihe 
religious ceremonies are important even where they are not 
regarded as essential, if only as marking clearly the specific 
nature of the gift and acceptance. 

The assent of the mother, either natural or adoptive, is not 
.absolutely necessary if her lmsbaud assents to the adoption. 
Without her assent “ the mother’s claim is not annulled by the 
donation,” (c) but this claim is merely a moral one, making 
it expedient but not necessary to obtain a release from her 
as from the natural father of the son’s filial duty, {cl) For 
jural purposes a gift by the natural father suffices: and as 
an adoption is made for the sake of the sonless man his ac¬ 
ceptance of a son in adoption suffices without the assent of 
his wife, as shown in the previous Section. 

A. 2.—THE ACT OF ADOPTION.—CHARACTER AND 
ESSENTIALS AS TO THE ACCEPTANCE. 

a Acceptance in a certain form is the efficient cause of 
filiation.” («) Hence there must be evidence of the taking 
as well as of the giving. (/) . 


(a) Eshan Kishor Adharjee v. liar is chandra Ghowdhry, 18. B. L. R. 
42 /1pp. 

{b) Coleb. Dig. Bk. V. T. 273; above, p. 935. 

.(c) Coleb. Dig. Bk. Y. T. 273 Comm.; see 2 Sfcr. H. L. 131. 

(A) Coleb. Dig. Bk. V. T. 275 Comm. 

(e) Coleb. Dig. Bk. V, T. 275 Comm. The salutation already 
noticed, p. 949, or the kissing of tlieboy’s forehead, as it is described 
in Sutherland’s translation of the Datt. Cband. Sec. H. 7, Is a 
solemn indication of acceptance. See too Vyav. May. Chap. XV. Bee.. 
V. para. 8. 

(/) Lawman bin Santaji v. Main bin Gantt, S. A. 550 of 1874- 
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free consent of the giving and receiving parents 
indispensable, (a) It is but rarely that a question on this 
point can arise when the giver and receiver were adult 
males, but in the case of women, ' and in that of minors, 
taking in adoption, should the practice be recognized (6) 
there is obviously room for abuses which ought to be guard¬ 
ed against. Fraud and cajolery practised on a widow, in 
inducing her to adopt, will be relieved against, (a) and a 
Hiudft female, acting unguided by disinterested advisers, 
ought not to be prejudiced by her acquiescence in an adop¬ 
tion or a will, (d) 


The gift and acceptance cannot be replaced by any other 
intimation of desire or consent. ,f Education and nurture do 
not constitute any relation entitling to inheritance.” (e) 


Although amongst Sfidras no religions ceremony is neces¬ 
sary except in case of marriage, (/) yet an adoption, even 
amongst Sfidras, must be completed by corporeal gift and 
acceptance, (g) A Sfidra took a boy of four years old, 
intending to adopt .him, and thenceforth supported him, but 
never actually adopted him, and in course of time had three 
begotten sons. The Pandit said this gave the boy no right 
as a son to share the estate, only a right to be settled in 
marriage, (h) 


(a) Steele, L. G. 885. 

(h) See above, p. 905, Note (d). 

(c) Bayabai v. Be ilaVenhatesh, 7 Bom. II. C. R App. I. See oo- 
masefehara Rdja v. Skbhadramdji, I. L. B 6 Bom. 524. 

(rf) Taymmnaul v. Stishachalla Naiker, 10 M. I. A. 429. 

■(e) Coleb. in 2 Str. H. L. 111. 


(/) Sreemuthj Joymoney Dossee v. Sremutby Sibsoondarce Doisee,'Fnlb. 
R. 75, 76 ; 2 Str. H, L. 89. 

(j) Mahashoya Shosinath Ghose v. Srimati Krishna Soondari Dari, L. 
R. 7 I. A. 250. 


(fc) 2 Macn. H. L. 198 ; below, See. VII. 
197 « 
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OF ADOPTION—ASSENT OF THE SON. 

Mann (a) prescribes that) the son given shall be not only 
of the same class but tc affectionately disposed/" This im- 
plies an assent by the boy capable of discrimination (b) as 
a token of the requisite disposition. Accordingly Jaganna- 
tha prescribes that “ no son must bo given away against his 
will/' (c) __ 

A. 4.—THE ACT OF ADOPTION—CONTRACT OF 
ADOPTION. 

An agreement to adopt a child is not rendered void by tli© 
death of one of the parties, husband and wife, who executed 
it. If the husband at liis death refers to the agreement, the 
wife is authorized to adopt the child mentioned in the agree 
merit. ( d) 

A mere agreement to adopt however is not itself an 
adoption; and will not invalidate a subsequent adoption, made 
with the requisite forms, (e) Nor probably would such an 
agreement be specifically enforced any more than a contract of 
betrothal. (/) 

(a) IX. 168. 

{b) See Datt. Mim. Sec. IV. 47. 

(c) Coleb. Dig. Bk. V. T. 275 Comm. See above, pp. 930, 931. A 
child under eight years is considered as (dependent as) one unborn. 
Thence to sixteen he is called a bala or paganda (adolescent); after 
that he is of full age. N&ratia quoted in Viv. Chint. TrarisL p. 35. 
Hence the Sastris rule in favour of the widow’s guardianship of 
a child under eight, at which age it is superseded by that of the pater¬ 
nal relatives. After eight years, of age sufficient intelligence for re¬ 
ligions acts is usually attributed to children, and the assent of a 
child so advanced is requisite to his adoption. It ought in strict¬ 
ness to be proved in contentious cases. 

{d) Ry. Sevagamy Nachiar v. Heraniah Gurbah, 1 Mad. Sel. Dec. 101 ; 
.■see also Bhala Nahana v. Parbhu Ilan, I. L. R. 2 Bom. 67, quoted 
below under Sub-sec. A. 7. 

(e) Coleb. in 2 Str, H. L, 115, 135. 

(/) See Timed Kikd v. Nagindds Narotamdds , 7 Bom. II. C. R. 122 
,0. 0. J. ; In re Gunput Narain Singh, I. L. R. 1 Calc. 74; Spec. Relief 
Act I. of 1877, Secs. 12. 21, 22 , 
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(alia Papi Reddi v. Ohalla Koti Reddi (a) was a case la 
which a man A, adopted by his father-in-law according to the 
Illatam custom noticed elsewhere, (b) associated another son- 
in-law B P with himself. This was not a case of adoption, but 
the son of A was held bound by the engagement to R 
that he should share the estate with A . 


A. 5.—THE ACT OF ADOPTION-PROOF OF THE 
TRANSACTION. 

The fact of an adoption havingfbeen made or attempted, 
may be involved in varying degrees of doubt. The prin¬ 
ciples which govern the reception and appreciation of th© 
evidence adduced in contested cases do not differ from those 
which operate in other departments of the law; but the special 
nature of the facts involved has given rise to many decisions 
which bear on the question of the sufficiency of particular 
acts and statements to constitute adoption. The same cases 
might properly be placed in Section VIII. on the Litigation 
connected with Adoption ; but it may be convenient to 
consider them here inclose connexion with the legal essentials 
of gift, acceptance, and assent in the act of adoption, (c) 

The Courts have varied considerably in their views of the 
completeness of the proof of an adoption, which may properly 
be exacted before it is recognized in a contested case. No 
precise rules can be gathered from the decisions, except these, 
that the evidence must point to a real adoption/not to some 
connexion substituted for it, and that the religious ceremo¬ 
nies, even when not absolutely necessary, are in most castes 
so usual that the non-performance of them detracts much 
from the proof of a disputed adoption. 

(a) 7 M. H. C R. 25. 

\b) Above, p. 421, Fora similar institution, see Index “ Gluir- 
jaw&hi,” or Steele, L. G. 358. 

(c) It will be seen below that the conduct of those interested has, 
in several instances, virtually been allowed to replace an act of adop¬ 
tion in constituting the legal relation. Occasionally even where an 
adoption was -primn facie impossible. See p. 1096 (d). 
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A. 5. 1. MEANS OF PROOF. 

In no ease, it was laid down, should the rights of wives and 
daughters be transferred to strangers or remote relations, 
unless the fact of the adoption be proved by evidence free 
from suspicion of fraud, and so consistent and probable as to 
give no occasion for doubt of its truth, (a) 

The Court may exact but slight evidence of the perform¬ 
ance of ceremonies on proof of the husband’s permission 
to a widow to adopt. But from the mere observance of 
ritual forms no inference can be made of the permission, (b) 

For the validity of an adoption it is not sufficient to prove 
that the adoption was attempted bona fide, but satisfaction 
of the- requirements of the Hindi! law must be proved, (c) 
“ Even a brother’s son does not become adopted by the 
mere performance of other sacraments for him without the 
ceremonies of adoption.” (d) A person, immediately on 
the death of his wife from cholera, asked his brother 
to give him his son in adoption. The brother assented, 
bub urged the necessity of ceremonies, which were 
reserved for next day. The adopter also died from cholera 
the same day as the wife, and the ceremonies remained unper¬ 
formed, The boy went through the funeral ceremonies of 
the deceased person. These facts were held not to con¬ 
stitute a valid adoption by gift and acceptance, (e) Perform¬ 
ance of funeral rites by an alleged adopted son and 
acquiescence of the adopter’s widow will not sustain the 
validity of an adoption, unless it clearly appears that the act 


(а) Sootrugun Sutputty v. SabUra Bye, 2 Knapp, p- 287; S. C. 5 C. 
W- R. P.C. 109. 

(б) 1 Hay, 311. 

(c) T eelok Clvundur Raec \. Gyan Ghundnr Raee, Beng. S. D. A. R. 
1847, p. 554. 

(d) MS. 585. 

(e) Konclwva v Ningapa, S. A- No. 645 of 1866,10 Bom. H. C. R 
265. 
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was performed under circumstances rendering adoption 
egal. (a) 

Long possession under an adoption will avail nothing if 
the adoption fails, (h) “A man not regularly adopted, but 
who has lived as a member of an undivided family ft>*- 2j5 
years, may be ejected from the joint property by the other 
members/’ (c) 

Still less will mere residence and general recognition avail 
according to some of the cases. Thus it was held that in 
the absence of any formal adoption a sister’s son residing 
in his uncle’s house from, childhood, and recognized and 
treated as his son, does not acquire the legal status of 
adopted son. (d) And similarly that in the absence of any 
agreement mere residence with the family into which his 
aunt had married gives no right to any one to a share of the 
family property. ( e) 

A man having* bought or otherwise taken a boy and 
brought him up as a foster-child, bequeathed part of his 
property to him. The Sastri pronounced him disentitled to 
any more as against the blood relations in the absence of a. 
formal adoption^/) 

As to the nature of the evidence required no merely tech¬ 
nical rules have been prescribed. Thus an adoption which 
took place 60 years ago may be proved by oral evidence, (g) 


(a) Tayammaul v. Sashachalla Naiker , 10 M. I. A. 429. 

(b) E Hcdmun Chnll Singh v. Roomer Gunsheam Singh, 2 Knapp. 
203 ; S. C. 5 0. W. R P. C. 69. See above, pp. 927 as. 

(c) MB. 123. 

(d) Bhagvan Dullabh v. Kata Slianhar, 1. L. It. 1 Bom. 641. 

(e) Y. Venkata Reddi v. G. Soobba Reddi , M . S. D. A. Dec. 1858, 
p. 204. 

(/) MS. 122. See above, p. 927 $ and p. 374, Q. 19. 

(g) Basappa v. Malan Gavda , S. A. 229 of 1867 It will be seen 
that no writing is necessary to an adoption, though amongst some 
classes it is usual. Steele, L. C, 134. 
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"pe.ular testimony may indeed be dispensed with, 
adoption of a son was held proved on strong circumstantial 
evidence, in the absence of direct proof of the performance 
of the necessary ceremonies, (a) 

A. 5. 2.4PRBSUMPTION IN FAVOUR OF ADOPTION, 

Though a true adoption is impossible without the essen¬ 
tial ceremonies, (b) the Courts have in many instances given 
effect to adoptions of which the direct proof was insufficient. 
In some of the cases the proof entirely failed. The conduct 
of the members of the adoptive family it was thought had in. 
such cases created an estoppel against their denying the adop¬ 
tion, or else there had been so long an acquiescence in the 
adoptive status that the son could not, without extreme hard¬ 
ship, be deprived of his son ship, (c) To make them consistent 
with the general principle such cases ought to be referred, as 
generally they may be, Consistently with the known facts, to 
a presumption of adoption arising from the circumstances. 
The position of an adopted son under such circumstances 
resembles that of an heir in whose favour, after long posses¬ 
sion every reasonable presumption will be made, (d) 

It depends upon the probabilities of each case under what 
circumstances an adoption maybe recognized in the absence 
of the original deed, (e) There needs not, however, be a deed: 
the S&stri says—“If one maintain another for a length of 
time, professing to have adopted him, and in fact committing 

(a) Ferkash Chmxder Roy v, Dhunmonee JDassia, Beng. S. D. x l. R. 
for 1853, p . 96 . 

(b) i . e . at least the transfer, and in the case of a Brahmana, the 
homa, according fco nearly all opinions. 

(c) Sec Bhala Nahana v. Farbhu Hari } I. L. R. 2 Bom. 67. 

{(1) Sec Jlajcndronatli Haidar’8 case below, p. 1096 (a). Where the 
question is of the due performance of ceremonies, the presumption 
arises that all was rightly done. 

(«) Roopmonjoorec v. Rdtnlall Sircar , 1 C. W. R. $&. 
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is affairs to his charge, having, upon his beginning to 
do so, invited and entertained his relations, acquainted tho 
magistrate, and drunk manjanee, he cannot, afterwards 
abandon the young man so adopted in favour of another; 
nor is the adopted compellable to renounce the connexion 
so formed. The relation of an adopted needs no writing for 
its support.” (a) 

A presumption arises that an adoption was duly made 
from the undisputed performance by the adopted in ques¬ 
tion of the kriya and paksha ceremonies for the members 
of the family of adoption, (b) The decisions agree with this, 
as in the following instances In the case of a brother's son 
recognized for many years and allowed by the family to 
perform the funeral rites of the deceased a presumption was 
admitted in favour of the adoption, (o) So proof of the 
performance of ceremonies was dispensed with where the 
adoption was recognized for a series of years and tho adoptee 
had possession of property, (d) notwithstanding the continued 
residence of the adoptee with his natural parents, (e) 

A gift by a duly authorized person in adoption is to be 
presumed from an adoption which has been acquiesced in 
for 33 years. (/) But a shorter time will suffice. An adopted 
son, whose adoption by a widow under a power from, her 


(a) 2 Str. H. L. p. 113. 

(b) Steele, L. C. 184. Kriya = performance, obsequies; Paksha- 
fortnightly, periodical. See Steele, L. C. 27. 

(a) YeerapermalPillay v. Narrain Tillay, 1 Str. 91; Behari Lai 
Mulliok v. Indramani, 13 B. L. R. F B. 401; S. 0. 21 C. W. R. 285; 
Nittyanand Ghose v. Kishen JDyal Ghose, 7 B. L. R. 1; S, C. 15 C. "W\ 
R. 300, 

((2) Sabo Beum v. Nahagun MaUi, 2 B. L. R. App. 51; S. C, 11 
G. W. R. 380; Rajendro Nath Iloldar v, Jogendro Nath t 14 M. I. 
A. 67; S. C. 15 C.W. R.41 P. C. 

(e) Venkangavda v Jakangavda , Bom. H. C. R. P. J. 1875, p. 49. 

(/) Anandrav v. Ganesh Yesliv:mtrav } S, A. 373 of 1863, 
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band with publicity and formality, was acted on 
recognized for 27 years by the family, died possessed of 
property. adoption was held good until it should be 

rebutted by evidence of the strongest kind, after making due 
allowance for all imperfections of evidence on the side of 
the defendant arising from lapse of time; for otherwise the 
adoptee would be deprived of his estate in both families, 
natural and adoptive, (a) 

A plaintiff, suing for a declaration that an adoption is 
invalid, is even bound, it was said, to prove its invalidity, (6) 
where an adoption took place long ago and has been acted 
on, and the defendants are in possession by virtue of the 
adoption. ( c) 

The presumption has even been carried, within the sphere’of 
the law, where this was opposed to the adoption. Thus the 
adoption of a sister's son was upheld solely upon its having 
been recognized fora long time, and the impossibility of 
cancelling it without seriously affecting the rights of the 
adoptee, (d) 


(ct) Rajendro NathHolclarv. Jogentlro Nath, 14 M. I. A. 67; S. 0.15 
C. W. R. 41P. C ; Sayamalal Butt v. SciudaminiDasi, 5 B. L. R.362 ; 
0 . Herasutoollali v. Brojo Soondur Roy , 18 C. W. E. 77. 

(&) Brojo Kishoree Bassee v. Sreenath Bose, 9 C. W. R. 463; S, 0. 8 
C. W. R. 241; Hur Dyed Nag v." Roy Krislito Bhoomick, 24 C. W. R. 
107. See the cases in Note (a). 

(c) Gooroo Prosunno Singh v. Nil Madhib Singh 3 21 0. W. It. 84. 

(d) Gopalayyan v. Bag hup a Hay y an, 7 M. H. C, R. 250. The High 
Court however rejected the custom specially found by the District 
Court, and found “ that communion had been created by the course 
of conduct of the plaintiff and his family.” This illustrates Note (c) 
to Sub-section A. 5. above, p. 1091. The subsequent behaviour of the 
parties could not make that an adoption •which really was not one. 
See the case cited below A. 5. 4. As far as the plaintiff was concerned 
the decision might have been placed on estoppel, but the one actually 
arrived at could be supported only on an absolute presumption 
against the rule of law as conceived by the Court, 
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man having engaged that his da ugh tor-in-law shor 
hdpt a person, and the latter having performed the promisor’s 
funeral rites, the Sftfctri said that though no regular ceremony 
of adoption' had been celebrated, yet the adoption, if the 
adopted was a sapinda of the deceased, might be considered 
valid, (a) This opinion is not easy to* recoueilVwifh others 
or with the recognized authorities. What the Hastri meant 
probably was that a formal- gift and acceptance might be 
presumed, and that this in the case of a sapinda would, 
constitute an adoption. 


A. 


-ESTOPPEL. 


The doctrine of presumption in favour of adoption (h) has 
been carried further, or else considerations not strictly 
applicable perhaps to questions of status have been held 
to prevent the questioning even of an apparently invalid 
adoption by one who had Countenanced it. In the ease of 
im adoptive father,-long recognition by one of another as his 
adopted son was said by tho Silstri to make an- attempted 
supersession by another adoption illegal. Oolebrooke placed 
his assent to this on the ground that- “ tho circumstances' 
authorized the presumption ” that an adoption had {< been 
actually made,” (c) but the S&st/ri considered the father 
bound as by estoppel. 

An admission of the title of an adopted son wa^ hold 
strong evidence to uphold an adoption of a sister's son by 
a Vaisya. (d) The admission has been made three times by 
the undivided brother of the deceased adopter. It was ap¬ 
parently held that the depositions were “ decisive of the 


(a) MB. 1682. ' 

(/?) See the cases under A. p. 4. 

(rO 2 Sir. II. L. 113. . - . ' 

(d) Bamaliiiya Pillaiy . Sadadva Pillai , 9 U. LA, SO^SIS j S. C\ 
1 C. W. R. $5P. 0. The effect of this must not be Carried too far. 
i t is limited by Gopee LalVs case, below, 

138 u 
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.eAabas u an admission of the whole title of the respondent 
both in fact and in law." 

Active participation in the plaintiff's adoption by defend¬ 
ant's brother y acquiescence therein by many subsequent 
acts on the part of the defendant ; letting the adoptive father 
die in the belief that the adoption was valid; concurrence 
in the performance of the funeral ceremonies by the'plaintiff, 
were held to estop the defendant from disputing an adop¬ 
tion, (a) Nor need the case be quite so strong. Presence at, 
and acquiescence in* an adoption and association with the 
adopted- son. as such in legal proceedings estop a person, 
it was held, from disputing the adoption, ( b ) The Sadar Court 
of Madras went even so far as to say that the legality of an 
adoption cannot be challenged by one who has consented to 
it, (c) The Court must have thought that a duty Was incum¬ 
bent on the adopter's brother, the person in question, to 
protest or interfere. 

Where with full knowledge of the invalidity of the 
plaintiff's father’s adoption, as declared by the Court, the 
defendants had admitted plaintiff to a share in the family 
estate and executed a document to that effect, this was held 
binding on the defendants, (d) 

Admissions however or acquiescence caused by mistake 
will not create an estoppel, as when the Judicial Commit* 
tee say : ** It has been argued on the part of the appellant 

that the defendant in this case is estopped from setting up 
the true facts of the case, or even asserting the law in her 
favour, inasmuch as she has represented in. former suits 
and in various ways, by letters and by her actions, that 
Luchmunjee was the adopted son of Damoodurjee, adopted 

(a) Saclccshw Morcskwar v. Hari Moresliwar , 11 Bom. II. 0. R. 190. 

(b) Chiniu v. Dhondn , 11 Bom. H. OCR. 192 a. 

(c) Pillari Setti Samudrala Nayudu v. Rama La.kshmana, M. S. D. 
A. R. I860, p. 91. 

{cl) Gotiind Malkrishict v. MaJrnUv Ananiy Bom* H. C, P. J 1872, 
No. 31; P. J. 1873, No. 66. 
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amoodurjee’s widow, his motlier. But it appears to their 
Lordships that there is no estoppel in the case. There has 
been m3 misrepresentation on the part of Luchmunjee, or 
the defendant, on any matter o£ fact. She is alleged to 
have represented that Luohmunjee was adopted. The plain ¬ 
tiff’s case is that Luchraunjee was in fact adopted. * So far 
as the fact is concerned, there is,no misrepresentation. It 
comes to no more than this, that she ,has arrived at a con-, 
elusion that.the adoption- which is. admitted in fact was, 
valid in law, a conclusion winch in their Lordship’s judg¬ 
ment is erroneous; but that creates no estoppel whatever 
between the parties/' (a) 

Thus too ap to an alleged adoption by a dying man, it was 
said that acquiescence in the adoption by a widow who after¬ 
wards contested it/would not give it validity unless validity 
arose from the act itself and the circumstances under which 
it was performed, (b) 

In another case, however, of less authority, widows who 
after their husbands 3 death, had completed the ceremony ol 
adopting a brother begun by him, were not allowed afterwards 
to question the validity of the adoption, (c) 


A, 5. 1,-RATIFICATION. 

A si an 1 -' principle to that set forth in Sub-Section 5. 3, 
io seems, be applied to the case of a ratification of adop¬ 
tion by widows or male sapindas. (ft) The adoption must 
originally have been either valid or invalid, and in the■ lattei 


(a) Gopee Lall v. MussL Sree Chuudraohe Bnhoojec, 11 B. L. B- P. 
0. 391, 395; S. 0. 19 C W. R. 12 C. R. 

(b) Tuyammaitl v. Sashaclialla Naiker, 10 M. I. A. 429. 

p*) Above, pp. 968, 1028. The adoption must have been palpably 
void, unless warranted by a particular custom. 

(d) Sec The Collector of Madura v. Ramdmga (Ranmad case), 2 M. 
II. (/It; at p. 233. 
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could nob really bo ratified as being essentially null, *(a) 
The assent of the sapindas, when it is necessary at all, is 
necessary as a condition precedent to the efficacy of the 
Widow’s act. If the now status is not acquired the old one 
continues, with respect nob only to the non-assenting 
sapinda but with respect to others, (b) In such a case the 
doctrine of ratification is not properly applicable, (c) 


A. 


-LIMITATION. 


The Limitation Act XV. of 1877, Sell. IL Art. 118, pre¬ 
scribes six years after an adoption becomes Known to a 
plaintiff as the time within which he must sue for a declara¬ 
tion that it was invalid or never took place. The mere 
omission however by a particular person to sue cannot have 
the effect of validating a void adoption. The particular suit 
by the individual is barred, but otherwise the law, it is appre¬ 
hended, operates as before. ( d) Similar considerations apply 
to Art. 119, which prescribes for a suit for a declaration of 
the validity of an adoption fc six years from the time when 
the rights of the adopted son as such arc interfered with.” 
The status is not lost by forbearing bo sue in a single 
instance. 


(a) Comp. Ranga/nima v. AtcJiatmna, 4 M, I. A. at p. 103. 

(b) Bawafti Sankara Pandit v. Ambabdy AmmcU, 1 Mad. JET. 0. R. 
863. 

(c) See BangulxU v. Bliagirthibdi, I. L. It. 2 Bom. 377 : Bateman 
v. Davis, 3 Madcl. 98 5 2W. & T. L, 0. 806 (3rd Edn.); Wiles v. 
Gresham } 2 Drewry 258; S. C. 23 L. J. Ch. 667 i Corn. Dig. Confir- 
mation ( D 1); fcjhep. Touchst. 117, 311, 318,314; Amnnry y. Del a■ 
mine, Notes 1 Sin. L. C. 300 (5tli Edn.) “ Ratification” is not a 
strictly correct term in relation to an act not done on behalf of those 
whose concurrent assent is needed to give validity to an act by 
another on her own behalf. Nor can ratification really change a 

tate of facts, or touch the rights of third parties. See Maynz, Dr., 
Bom. Lib. T. § 84, 85. 

(cl) See below, See. Y Ill. 
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A. 0,—TERMS ANNEXED TO ADOPTION. 

It seems for tlie reasons already set forth that an adoption 
subject to a condition, whether precedent or a condition 
subsequent of defeasa/nce, is impossible: (a) a contract can¬ 
not be made that the validity of an adoption,, any more than 
of a marriage, shall be contingent on a certain volition 
or event* Nor can it be postponed in operation pits effect 
•is immediate or not at all. (b) These rules spring from the 
nature of the institution, (e) which equally prevents other 
terms being appended, such as liberty to give back the boy 


(//) Above, p. 137. Sea too Di. Lib. 50, Tit. 17, Lex, 77, 

(/;) Jb. The formula of gift imports this, 

(c) By the Roman law, until a late period, mancipation was an essen¬ 
tial part of adoption, and mancipation was a solemn public act. Like 
some other important jural acts it could nob be done subject to a con* 
dition or to a term postponing its effect to a future day. Such quali¬ 
fications were abhorrent to the simplicity of primitive ideas, and too 
great a burden for the memory of the wibnessos by whose recollection, 
in case of future dispute, the transaction would have to be proved* 
See Goudsm, Pand. p. 155 Maynz, Dr., Rom. III. 86, 87 (3rd Edn.) ; 
Maine, Anc. Law, p. 200 (3rd Edn,). As society advanced the magistrate 
became of more, and the witnesses of less importance, but in exercising 
a kind of voluntary jurisdiction ho long preserved blio old forms, and 
ho had to guard the interests of the community as these became more 
clearly conceived. The considerations stated at p. 187 above then 
rose into manifest importance. Disastrous results must sometimes 
arise from its being a conditional matter, whether a certain man is, or 
is not, tlie husband of a certain woman, or the legal father of a 
certain other man. So boo as to the celebration of the sacra by a 
person of doubtful competence. The family lav/ consists for the most 
part of defined duties and rights annexed to mutual relations under¬ 
stood as absolute, and fixed once for all by birth, marriage, and other 
events of an invariable character, whoever may be the subject of them. 

Some authentication of adoptions would prevent many law-suits 
in India. As to the use of publicauthentication:? of transactions under 
1,lie Roman and the Teutonic systems, see Meyer, Inst. find. Tom. 1. p. 
305 ss. The records of the Courts in England were originally the 
recollections of official witnesses. See Bigelow, Hist. Proe,.pp. 318 ss. 
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ed or to adopt other sons which would involve the 
parties most concerned in perilous uncertainties, (ct) The 
disposal of the adoptive father's ©state should, according to 
the older Hindu law, be governed by rales as little subject to 
individual caprice as any within the system, but as separate 
property, and freedom of disposal have grown up, endeavours 
have been made to retain the spiritual advantages of adoption 
while avoiding the risks of handing over properties to the 
adopted sons. Certain terms as to property on which a boy 
is adopted are frequently committed to writing ; and how 
far, if at all, they bind the adopted son, is becoming a ques ¬ 
tion of great practical importance, (h) 

By adoption a widow of a Hindu severed from his brethren 
deprives herself of her interest in the estate, (c) The 
adopted son immediately displaces her as heir with a retro¬ 
active effect, (d) In order to prevent this a widow some¬ 
times endeavours to annex terms to the adoption by which 
she is secured a life interest in the estate and the manage¬ 
ment of it, Effect has been given to bargains of this kind 
in some instances, but the Sristris have not approved them, and 
they must bo regarded probably as opposed to the strict Hindu 
law of the Sastras, It has been said that as a father may even 
sell his son (e) much more may he part with him in adoption 
on such terms as ho thinks reasonable. But the sale of a 
son (/) is allowed only as a last resource in a time of dis* 
tress, ((j) The Krfta adoption by purchase is distinctly 


(«) Comp. p. 90. 

(b) See above, p. 187. 

00 Steele, L. 0. 47, 48,185,186, 188. 

(d) 2 Sbr. H. L. 127; below, Bee. VTl . 

0) Coleb. Dig. Bk III. Chap. I. T. 33 Com. 

(/) 2 Str. II. L. 221. & so above, pp. 891,896. 

({/) YAjnavalkya prohibits it wholly. See Caleb* Dig-. Bk. IT. 
Chap, IV. TT. 7,16. See holm. 
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l$lde% (a) so that the a fortiori argument is met by a 
prohibition in a nearer ease. The adopted son ranks as if 
born at his adoptive father’s death : his mother could not 
appropriate to herself the estate of her child ; nor could she 
as bis guardian legally make again for herself at his cost out 
of a transaction in which she was bound to do the best lor 
her ward. The adoption invests the adopted with the estate 
as a support for the sacra; the widow took it but provi¬ 
sionally in her lower capacity for securing beatitude to her 
deceased husband, (b) and this connexion being established 
by the law of the family is superior to a convention in which 
the adopted son himself takes no part. 'Where indeed he is 
of full age and assents to injurious terms it may be that he 
is bound to fulfil them, but it is as under a contract which 
cannot prevent the estate from passing to him the moment 
he becomes son to the deceased adoptive father. From the 
Hindu point of view indeed it is questionable whether in 
consenting to bo adopted a man can lawfully accept terms 
which sever the estate, even temporarily, from the obligatory 
sacra; but as on acquiring the property be cannot be pro¬ 
hibited from dealing with it, the previous bargaining can 
hardly in practice be prevented in the case of an adult 
adopted son, (c) 

Even in the case of adoptions by males terms are some¬ 
times made which alter the rights and obligations properly 
incident to the position of the adopted son as such. It is 
not possible perhaps to draw a precise dividing line be¬ 
tween the bargains and settlements of this kind allowed and 


(а) 2 Sir. If. L. 175 (Colebrooke). 

(б) See above?, pp. 93, 872, 985. 

(c) Such a case as that of Tara Munee v. Del Nnruyan Rat, 3 
B. S. B. A. R. 887, could hardly now bo upheld. The decla¬ 
ration of the adopted sou that in certain events his adoption 
should be null could not make it null. As to agnatic rights the case 
is expressly provided against by the Roman law, Dig, Lib. 2, Tit. 14, 
Lex. 84. 
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lowed by the Hindu law. (a) The principles already 
stated apply to them, and all are subject to the control ol 
the Court as representing the Sovereign according to Hindu 
principles in protecting the weak and helpless, (h) 

In the following case a contract was made which only 
expressed a right subsisting without it. A watandar^s nephew 
adopted by him agreed to pay his daughter money in lieu of 
ornaments, On her death a balance remained due. Her 
daughter was pronounced entitled to claim it as u Sundayak 
stridhana” of her mother, (c) The Sastri admits alternatively 
to the claim arising from family connexion that the se n may 
have passed the agreement in consideration of the benefit 
he received by the adoption, but the case is but a weak one. 
The Sastris seem generally to have thought that limita¬ 
tions annexed to adoption by which the adopted son would 
bo deprived of the usual advantages of his position could 
not be enforced; The decisions referred to above, p. 187, 
are on the whole to the same effect. In a case wherein a 
Lingayab of full age, about to be adopted by a widow, had 
agreed that she should retain the management of the estate, 
the Seistri said that nevertheless the adopted son was entitled 
to the management, as the widow by adopting had neces¬ 
sarily become dependent (d) except as to her strldhana and 
her right to maintenance, (e) If the dependence of a widow 
having a son is regarded as a part of the public law (/) 


(a) Under the Roman law the terms had to be examined and 
approved by a judicial, officer of rank. If prejudiced the adopted 
son could get himself set free. See Insfc. Lib. I. Tit. XL § 3 ; Di- 
Lib. I. Tit. VII. ff. 32,33. 

(h) Manu VIII. 27; Viv. Chint. Trans), p. 300; Coleb. Big. Bk. 
V.T.450 ss; 2 Sfcr. H. L. 80. 

(c) MS. 1566, 

(d) See MiC Chap. II. Bee. I. p 25; Maim V. .147, 148, 

(e) MS 1743. 

(/) See Coleb Dig. Bk. 1V. Chap -1. T. 4, 5; Bk. 11. Chap. TV. T. U 
Comm, ml fin ; Bk. III. Chap. 1, T. 82 Com. , 2 Sir. Hi L. 96. 
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ing a relation not variable by tlio will of . the indivi¬ 
duals immediately concerned, (a) this answer is correct, and 
such no doubt was the view of the Sastri. As a part of the 
family law resting on.sacred texts it may well be supported,, 
and the legal relations of the parties in other respects 
would, for tho most part, be defined by the law, (b) not left 
to the exercise of free volition, but it does not appear that 
the principle has so far’been distinctly embodied in any 
adjudication of the superior Courts. 

In another case a similar agreement had been made with 
the adopting father and mother. On the death of the father 
the Sftstri said the adopted son succeeded to his estate, but 
that it would be (morally) wrong for him to break Iris agree¬ 
ment and disobey his mother, unless she was wasting the 
property through ill-will towards the son. (e) The Sastri, 
as in the case noted above, p. 187, must have thought the 
condition so repugnant to the status taken by adoption, 
that effect could not bo given to it. In the case of a kritrima 
adoption however, (d) the Judicial Committee appear to 
have thought that such a Condition might be annexed to 
the adoption, and in Jlamasannni's case (c) it was held 
that an agreement by the real father in derogation of 
the rights as adopted son of his son whom he was giving 
in adoption * ( was not void, but was at the least capable of 
ratification when the sou came of age/’ But what requires 
ratification admits of repudiation, so that if ratification wa,-> 
necessary (which is not said) the son could not bo prejudiced 
by such a transaction as the one in question. The Sastris 1 
opinions therefore can hardly be said to have been autkorita- 


(a) Bog In re Kahdndds Ndrandds, I. L. R. 5 Bom. at p, 161?. 

(h) See above, p. 367 Note (r.). 

(c) MS. 1728. 

(d) Mmi. Imrit Koonwar v, Rapp Naratn , Pr. Oo, loth March 1879 ; 
6 Cal. R. 76, 

(a) Above, p. 137. 

139 h 
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•set aside, and though m adopted son may resign his 
rights (a) it does not seem consistent with the older principles 
of the H indu law, as set forth in the Sa stray, that a man, still 
Ipss that a woman, adopting*a son should be at liberty at the 
same time to disinherit him, and so sever the estate from the 
obligation to perform the sacra and maintain the helpless 
members of the family. Nor can fclio real father properly 
give his son on such terms. A father has not ownership in 
his son as in a chattel, (b) This is obviously important with 
reference to the possibility of accepting conditions injurious 
to the son, such as might arise through arrangements of the 
kind recognized in Vinayak Namyan Jog v. Govindrav 
Clnntaman. Jog, (c)' Ohiiko Baghumth v. Janaki , (d) and 
in Radhabai V. Uane.sh Tatya Gholap , («) however defensi¬ 
ble in particular cases these may be on other grounds. 

It would seem from the considerations that have been 
stated that the Sasfcris > view of this subject can hardly be 
contested on the ground which they have chosen. But it 
is certain that it is not allowed to govern the actual practice 
of the people ; amongst whom fair arrangements for the pro¬ 
tection of the .widow's interest, during her life, are commonly 
made, and are always supported by the authority of the 
caste, (/) This is especially the ease when the property was 
newly-acquired by th^ father : it is generally felt as to such 
property that his wishes expressed or understood ought to 
prevail, and that his widow has an interest which ought to 
be protected. ('/) Sometimes the husband settles terms ip 
an adoption made by himself Sometimes he annexes to 
his will or to liis permission to adopt specific terms as to the 

(a) See above, pp. 340,358. 

(?>) Vyav. May. Chap. TV. Sec. 1. paras. 11,12, and Sec. IX. para. 2. 
(e) Bom. XL 0. R. 224. 

(cl) 11 Bom. H. 0, E. 199, 

(tf) 1. L. E. Bom. 7. 

(/) The answers to Questions 3, p. 3<i«, and 10 p. 370, above, were 
no doubt influenced by a sense of this. 

(y) Comp, above, p Note (c). 





vi, a. 6.} 


TEEMS ANNEXED. 



foment of his solo or separate property. In some cases 
lie leaves the whole or part of his property to relatives or to 
a charity, subject perhaps to a life interest of his widow or 
some other person. In other cases ho gives no direction 
and dies intestate. Somewhat different questions' arise 
under these different circumstances, and different views have 
been taken by the authorities. 

In the case of an alleged adoption by a male of a nephew 
on condition or with a reserve to the wife of tho adopter 
of a life enjoyment of the immoveable property, and after 
her death of tho self-acquired property to the adopter’s 
daughters, the Judicial Committee said only that it would 
take very strong evidence to prove such an adoption, and 
held it had not been proved, (a) 

In Vinayak v. Goviridrao {b) a direction was given to 
adopt a nephew by a will which greatly limited the estate 
to be taken by him as son. This whs upheld on tho ground 
that a sufficient provision was made for the adopted son 
and that he, after his adoption, had assented to tho will and 
taken the benefit which it secured to him. 

In a ease however in which a will was thought effectual by 
the Pandits, they added :—“ If the testator had really given his 
wife verbal instructions to adopt a son in the event of her 
not bearing male issue, her compliance with those instructions 
would of course invalidate the will according to the Hindu 
law, it being incompetent for the testator, who authorized 
the adoption of a son, to alienate tho whole of his estate, (e) 
and thereby injure the means of tho maintenance of his would- 
be-heir.’’ {d) 


(ft) lnirit Komuar ■ v. Roop N (train Singh, 6 Cal. R. 76. 

(}) 6 Bom. H. C.R.224A. C.J 

(c) See above, pp. 216, «48, 758; Vyav. May. Chap. IX. para. 2. 

(J) Nagaluifhmee Ummal v. Qojpoo.Nadarojri, 6 M. I. A. 320. See 
bore, pp. 216, 414, 219. 220. 
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the case of an authority to adopt, unaccompanied lay 
imitations of the property, the Judicial Committee said that— 
“A son adopted under a permission by a widow takes as such 
. by inheritance from his adoptive father, not by devise.'” (a) 

' II he takes without qualification as a' son by inheritance it 
does not seem consistent with that, that lie should be sub¬ 
jected to other terms by either adoptive parent than such as 
could be imposed on a son by birth. This was the view 
taken by the Sastri in the Case referred to at p. 187. He 
pronounced the adopted son’s right unaffected by stipu¬ 
lations imposed on him by the widow in her own interest. 

The terms stated in the deed, whore there is one, usually 
embody the notions of the parties as to the legal effect of the 
adoption, (b) but this is by no means always the case. In 
Chilho v. JdnaH (c) a widow adopted without, as appears, 
any direction from her • husband. She contracted'with the 
l>.oy’s father for lvis entire exclusion from any proprietary 
right, and for his heirship to. her “ subject,” toThese ^ condi¬ 
tions” or rather limitations. They could hardly be pro¬ 
nounced reasonable, but on account of the poverty of the 
boy’s family they were uphold by the High. Court. If the 
boy however immediately on the change in his status by 
adoption became heir to his adoptive father taking by inherit¬ 
ance an unqualified estate, thp agreement must, it would 
seem, have been void. The widow’s contract wit h the boy’s 
lather to the boy’s detriment would no more stand than such 
bargains of her’s with other persons. 

When this ruling came under the observation of the Judd- • 
cial Committee, their Lordships pronounced it a matter not 
unattended with difficulty, (d) In the particular case- they 


(«) Bkoohun ill <>/«’» case, 10 M. f. A. at p. 'ill. 

(t) A* iu the case at Steele, L. C. p. 18?. 

(r) 11 Rom. H 0. II. 199. 

<<$}. Romttaawmi v. Ymkatammlyan, T.i R, 0 I. A, at p, 20 S, 
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the time to deal with, their Lordships found that the 
bargain was one that could be and had been ratified by tlio 
adoptive son after he became of age. 

It has been more emphatically dissented from by the 
High Court at Madras, (a) SirO. Turner, 0. J.,there said— 
(f We are of opinion that a child taken in adoption cannot be 
bound by the assent of his natural father to terms imposed 
as a condition of the adoption, and that, like other agreements 
made on behalf of m mors for other than necessary purposes, 
it would lie with the minor, when he came of age, to consent 
to or repudiate them, (b) This we understand to be the effect 
of the ruling of the Judicial Committee in JRqpiasalvmi Aiyar 
v. Venoaffiram Aiyan(c) 

In Special Appeal No. 82 of 1871 (d) of the High Court 
of Bombay it was thought, however, following Viimyak v. 
Govindrlio , (c) to bo at least possible that a widow adopting 
might reserve to herself a material part of the estate. 

A distinction may no doubt bo taken between the widow 
adopting on a general authority or without authority, and 
one adopting under terms.defined by the deceased husband. 
At Calcutta the husband's authority to limit at will the 
estate to be taken by his widow and by the son she was to 


(a) In the judgment oflho latter a compromise by the widow of 
claims set up by the members of her husband’s family was upheld, 
though made with a view to adoption, and directly diminishing the 
estate. It was thought a fair arrangement in itself, undone therefore 
which was not affected by the subsequent adoption. (See above, p. 867.) 

(b) See Banumdoss Mooherjen v. Muss/. Tarince , 7 M. I. A. 169 ; 
Nalluxjte v. JTari, 8 Bom. II. C. It- 67 A. 0. J. 

( c ) jj. ft. 6. I. A. 196 ; Lcthhmana Jim v. Lakshni Animal, I. L. It 
i Mad. 160, 168. 

(cJ) Decided 12th June 1871 

(e) Above, p. 1106 Note '(h). 
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lias been fully recognized. (a) A power of adoption 
having been given by will to a wife., coupled with a direction 
that the widow should, during her life, retain all testator's . 
property, ancestral as well as self-acquired, it was held that 
the widow after adopting had a life interest with remainder 
to the adopted son. (/;) 

It does not seem possible to reconcile with this, last deci¬ 
sion the opinion of the SAstris given in the earlier case, (r) 

In Bombay and the other provinces subject to the law of 
the Mi tabs han't a father's power of devise as against living 
sons is strictly limited, (d) and the Sastris' opinion would 
substantially express fchelaw. If the son adopted by a widow 
under a general power given by will takes even in Bengal 
otherwise than by inheritance, there is a difficulty on the 
decisions in, conceiving how he can take at all. He rnay not 
have been bom in the life of the testator, {e) he could cer¬ 
tainly not bo ascertained at the moment of his death. No 
gift could be made to such a person nor consequently could 
a bequest. (/) If however the adopted son takes by inherit¬ 
ance even the father’s power of devise to his injury is very re- 
sfcrioted. In Baboo Beer Pertab Sahee v. Maharajah Bajendcr 

(a) The terms musf. it seems, have been accepted by the boy's real 
father; otherwise a content ion would have been raised on the ground 
of concealment of the limitations by the widow. 

'{?>) Bepin Behari Bundopadhya v. Brojo Nath M'oohhopadhya, I. L. 

K. 8 Cal. 357, following Mussl, Bliaybutii Dace v. Chowdhvy Bholanatl , 

I. L. It. 2 I. A. 256. The latter was not a case of adoption but of 
a settlement by a man on his wife With the concurrence of his Kri- 
triiha son to whom was given a remainder on the wife’s death. 

00 tn a case where the •widow was given ** absolute control’’ and 
possession during her life. Sir B. Couch, C. J., refrained from saying 
.whothcr she took more than n power of management for tho proposed 
son in adoption. Bdmyrttee slcharjee v. Kristo Soondnree Delia , 20 
C. W. B. 172 C. B. 

(d) See above, pp, 2011, 216, 219. 

(e) Above, p. 1055. 

if) See the Tagore case, L. R. S. I. A. 47, 67, 70; Ralngvltee 
AcMrjee v. Krni < Soondnree Delia, 20 C. W, ,'R. 47*2 C. If., 
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nb SaltoG (a) i lie Judicial Committee say:—- K A man 
(with male descendants) ruay dispose by will of his separate 
and self-acquired property .... if moveable, subject 
pprhaps to the restriction that lie cannot wholly disinherit 
any one of such descendants.” 

The husband who authorizes a widow to adopt has not 
sons as coparceners to interfere with his disposal of his pro¬ 
perty,, and an adoption by him after such a disposal could not 
affect it. (b) But the case just referred to shows that a gift 
or devise, made after an adoption “could not prevail to any 
extent against the son/ 5 (c) so that if the adoption by the 
widow is absolutely retroactive a will in her favour being 
overcome by the son’s survivorship cannot secure her 
against the ordinary risks of adoption. A inritya patra in 
a form not uncommon may be more effectual by. giving her 
an immediate interest in the property subject to the life-use 
of the donor* (d) 

It is obviously somewhat inconsistent with the theory oi 
a complete continuity of ideal existence between the son 
adopted by a widow and the predeceased adoptive father that 
the widow should be able to stipulate for terms other than 
those of the 'son's taking the whole estate with all its respon¬ 
sibilities, (e) This theory has in many cases been applied 


(a) 12 M. I. A at p. 38 ; see also Lakshnan IJadaNaiJc v. Bamchand - 
ra Dad a Nath, 1 L. It. 5 Bom. 48 

(b) Ramhliat v. Lakelihian, I. L. R. 5 Bom, 631. 

(c) Jud. Git. at p. 637, and cases there referred to. 

(d) See above, pp. 218 Note (e), 221. This form of will avoids the 
distinction drawn by the High Court of Madras between the gift and 
the will of an tmsepa rated Hindu, unless the: gift itself be deemed 
incomplete until separate possession of the property is given. See 
Coleb. Dig. Bk. II. Chap. I\ r . T. 56 Comm,; above, pp. 685, 695, 707 
Note (e); Vltla Button v. Yamcnamma , 8 M. H, C. R. 6. 

(e) See above, p. 165. It is shown there that a IlindO inheritance 
is by native lawyers conceived as a univereitas. The son takes it 
with all its burdens even though be should resigu a part to the 
adoptive mother. 
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1*0 annul the intermediate transactions of tlie widow, (a) 
but withal it is not a thorough-going theory as is seen in 
the ease of collateral succession between the decease and the 
adoption* (b) The recognition of separate property however 
implies a right to dispose of it by thelnisband, and wills being 
allowed, he can give or bequeath to his widow as against an 
existing son, (o) much more it may be said as against a son to 
be adopted, (d) If dying sonless he makes no willy his widow 
takes his separate estate by inheritance, (c) and even with 
respect to the immoveable property, as she cannot be forced 
to adopt at all, it seems a necessary concession that she; 
should be allowed to impose reasonable terms on an adoption 
for her own security. (/) By avoiding any disposition her 
deceased husband has, under the law of Bombay, made her 
discretion virtually his own. If he has given particular di¬ 
rections these must probably be regarded as conditions, 
without compliance with-which an adoption cannot be made 
in so far as they are conditions precedent, (h) and which 
otherwise attend the adoption and govern the rights of pro¬ 
perty arising under it, so far as is consistent with the 
status induced by the adoption. The terms must, to 
satisfy in any degree the Hind A law be not grossly unfair to 
an infant adopted, and must be subject to control and revision 
by the Civil Court. 


(a) Above, pp. 101, 367 ; Rajkristo Roy v Kh'horce 3Io'hun- } 3 C. W 
R. 14; MS, 1716 ; 2 Str. H. L. 127- 

(5) See too above, pp. 94, 96. 

(c) Above, pp. 207, 208, 219. 

[cl) Seo above, p- 641. 

0) Above, pp. 88, 94; Mit. Chap. IX Sec. I, p. 39. 

(/) Analogy would suggest a possible reserve of ono half as on a 
partition with her son she would take so much. above, pp. 778, 782 ; 
Steele, L. C. 59. The SiUtris’ view of the proper extent of the. 
mother’s right was the same. See pp. 866, 370. 

$j. Comp. Ramjubdi v. Bhayirthibai, I. L. R,2 Bom. 377 
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ugh tlxe Hindu law, in its earlier form, strictly guartK 
ing the family estate, imposed rigorous limitations on gifts 
to females (a) it is inconsistent with its later development 
that they should no*t be capable of taking as large an estate 
as a donor is capable of bestowing, (b) The Mit&kshara's 
doctrine of the widow’s inheritance (c) implies that she may 
take the whole interest of her husband, (cl) The restrictions 
on her dealing with the immoveable property ( 0 ) show that 
when they were set forth the law had not yet become fully 
unfolded. In the present age when individual right has 
taken a much higher place than formerly, and a man may 
dispose freely oven of self-acquired lands, (/) it seems 1 - 
follow that lie may bestow them by gift or devise on a wife 
or widow as well as on any one else. As regards moveables 
no doubt can exist. The cases referred to above, pp. 208, 
293, 3.15, show that an interest much larger than the tech¬ 
nical widow’s estate (<j) may be given to a woman, (h) and 
it has recently been expressly ruled ( !) that a man owning 
separate property may devise it without limitation to his 
widows. The widows thus dowered might adopt a son, and 
the question would then arise of whether by doing so they 
must necessarily defeat their own estate by a retrospective 
operation of the adoption so as to nullify the will. The 
husband’s gift to them of his separate property could not 
be defeated by his son, whether born or adopted, unless the 

(a) Above, p. 2/1. 

. ( b ) See above, pp. 208, 219, 293. 

( 0 ) Mifc. Chap. II. See. T. para. 39. 

(d) Above, pp. 149, 295 s& 

(<?) Above, pp. 299 ss. 

(/) Above, pp. 772,812. 

(< 7 ) Above, pp. 94 as* 

(k) See above, p. 777. 

('/) MuhJiand Y' Bat Mancha, Bom.lt C.P. J. 1883, p. 199: S. (h 
I. L It. 7 Bom. 491, following Jeewrni Ihincla v. Mutist Sona, N. W. Ih 
H. 0. B. 1869, p. 6 . The father could not disinherit his sou by will 
under theMitakshamlaw, as in Pro si inn 0 Ccomar Ghosev. Tarrachiatb 
Sirhir, 10 B L. E. 267. See above, pp, 207> 208, 219, 365, 587; 2 Sir. 
H. L. 19, 21 
110 n 
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were thus reduced to indigence, (a) and as. in fit©: 
particular case the wishes of the husband in favour of the 
widows have been strongly signified, there seems to be no 
valid reason why they should not be at liberty to make a 
reasonable reserve for themselves in settling’the terms of 
an adoption* The assumed will of the deceased in favour 
of adoption may bo supposed to have been thus conditioned, 
and the act of adoption to connect itself by relation with 
the purpose or permission that gives it effect- ( h) 

Where a deed of permission or a will has explicitly set 
forth the terms on which the deceased wished an adoption 
to bo made, there should, it seems, be still less difficulty in 
giving effect to such terras wherever they are not wholly 
unreasonable. In the ease of simple inheritance by a widow 
a transaction by which she defeats the rights of a quasi- 
posthumous son is certainly opposed to jural theory, (e) Nor 
could a widow even claim a partition with her son so as to 
obtain an equal share, (d) Her power to make stipulations in 
adopting must apparently be placed on the general subordi- 
nation of merely pecuniary arrangements to the will of those 
concerned, on her faculty to adopt or not at pleasure, and on 
the benefit to be secured both to her husband and to the 
child of her choice (e) by not making the hazards of adop¬ 
tion too great. As it rests thus on considerations outside a 
strict construction of the.law. it is peculiarly a subject for 
the equitable jurisdiction of the Courts, the exercise of 
which is most strongly called for where an infant is trails- 
ferred from his family of birth and deprived of the rights 
annexed to his position there. 


(a) Above, pp. 208, 210, 772. 

(b) See Vim. Abrt. Tit. Relation. 

(e) Unless it can be maintained that in making no disposition the 
husband lias intended her to bo unlimited owner even of the immove¬ 
able property. This is not admitted by the Courts. See the Section 
on S truth ana, 

(d) See above, pp. 653, 824. 

(o) An analogy may be found in tho marriage settlements arranged 
for minors by their parents under the English law. 
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e older authorities, both text books and decisions, agree 
m a great measure with the strictness of the Sastris’ view. It 
is only within a short time that a relaxation is to be noticed 
conformable to what kaslong been the usage in Bombay, and 
now perhaps going beyond it. As usual under such circum¬ 
stances the decisions have not been quite consistent- In 
one case no such condition, it was said, as that an adoption 
of a boy remaining good so long only as he was obedient 
to the mother was proved to have been imposed upon an 
adoptee at adoption, and even it it were, such a condition 
would be invalid, (a) In. some other cases, however, such 
a stipulation lias been held not invalid, as in the one noted 
below, notwithstanding the widow's acknowledgment of the 
adoption and Government's having acted upon it without 
question. (ft) The Sastri however would not allow even the 
adoptive son by contract to divest himself of his estate. An 
adoptive m other (Koli) made an agreement with her son, 
whereby ho resigned to her the bulk of the family pro¬ 
perty. This was pronounced by the Sastri illegal, and the 
adopted son, if capable, still entitled to inherit, subject to the 
duty of maintaining the mother, (e) 

The early eases are equally restrictive of the widow's right. 
The adoption, it was ruled, works retrospectively, notwith¬ 
standing* that the adopting widow had declared in the adoption 
deed that; the estate was to remain with her during her life.(d) 
So also an attempt by a widow in adopting to reserve the 
estate to herself for life by a formal declaration in writing 
was pronounced of no avail, (e) 

(#) Ram Sunin Voss v, Mtmt. Fran Koer, N. W. P. R for 180.5, Pfc. 
1,293. 

(b) Th. Ootimio Singh v. Th. Mctldah Koqm'mv, IN. W. P, R. 103a. 

' (o) MS. 15. 

(jl) Mnsst. SolnJehut v. Rcmdoold-Fandeoi al, l 0. S. D. A. R. p 324. 
In Radhabai v. Vamodar Krishna)* ao, Bom. H. C. P. J. for 1878, p. 9, 
a document of Homowlmfc doubtful import was construed as not in¬ 
tended to deprive an adopted son of his ordinary rights, ami thus a 
discussion of Chilko v. Jcinaki, 11 Bom. H. C. 11. 199, was avoided. 

(Pj Mimi. Snbiira Vtiee y. Siiturjliun Sniputtcc, 2 0. 8. It A. R, 21. 
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^ixhe relative position of the adoptive mother and .son are 
thus defined by Colebrdoke :—“ Presuming the property here 
spoken of as the woman's to have been what devolved upon 
her by the death of her husband, and not to have been her 
proper stridhana it ceased to be her's at the moment of a 
valid adoption made by her of a son to her husband and 
herself; in the same maimer..as property coming into the 
hands of a pregnant widow, by the same means, cannot bo 
used by her as her own after the birth of a son. An adopt¬ 
ed child is in most respects precisely similar to a posthumous 
son. From the moment of the adoption taking effect, the 
child became lieir of the widow's husband; and the widow 
could have no other authority but that of mother and 
guardian." (a) Treating the interval before adoption like a 
time of gestation the husband's bequests to his widow might 
take effect according’ to principles generally recognized. In 
the case of an intestacy recourse must be had it seems to 
popular usage, as a ground for an indulgence to the widow 
which is foreign to the system of the Sastras. 

It was conformable to this, that in the case above where a 
widow had reserved to herself a portion of property at the 
adoption, it was held she could sue in her own name in respect 
thereof, (h) 


A. 7.—ASSENT AS A VALUABLE* CONfStPEBATIOBL 

However restricted the capacity may be for varying the 
rights and duties annexed to the status of an adopted son, 
yet the boy whom it is proposed to give in adoption, and 
who has reached years of discretion, may exact terms from 
his family of birth. His assent to be given in adoption was 
held to be a good consideration for an agreement on the 
port of his brother, whose interest was necessarily augment- 


(a) 2 Str. ILL. p. 127. 

(b) Go mala i v. Sakatmal, S. A. No. 82 of 1871. 
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the transaction, td give’ him a building site with a 
ny of water, (a) 

An engagement to adopt and to settle property on the 
adopted, in consequence of which parents actually give their 
son to the keeping of the promisor, is a contract that can be 
specifically enforced. It stands on a footing similar to that 
of a promise serving* as an inducement to marriage, and the 
representative of tlie promisor may be compelled to make 
good the promised settlement. -The estate which had passed 
to the promisors widow was held bound by the contract to 
which she gave full effect by transferring the property 
.thirty years, after her husband's death, (&) 

Parents, are not, however, allowed to annex to the gift of 
their son 'conditions in their own favour, exposing him to the 
risk, of the -adoption's being (lectured void, (c) The Gqnrt 
refused to give effect to such a contract. Non are the 
sapipd as, whose assent may be needed, at liberty to sell their’ 
assent as if it were .a right,of. property. As to such a- (sup¬ 
posed) case the Judicial Committee said -— <c The rights of 
an adopted, son are u6t' prejudiced by any unauthorized!’ 
alienation by the widow which precedes the adoption which 
she makes ; and though gifts improperly made to procure 
assent might be powerful 'evidence to show no adoption 
needed, they do nothin themselves go to the ro6t of the 
legality of air adoption/ 5 (d) 


(<fr) S'. A 433. of 1874; Ramkmhia Morcshwar v. jjSlrivram I)ink«,\ 
Bfei. 1L 0- l\ J. 1875, p. 10 ,,-.'. The elder brother executed a convey- 
mice to tho younger. 

(b) Bhala Nahatia v. Barbhn Jim !, T. Tj. It. 2 Rom. 07. 

(c) E. K. Acharjee.Ghffwdhy v. Himschayidn^Ck L. R. 

42, App. Rcforenco is made to See- 23 of the Indian Contract Act 
(IX. of 1872); S, 0/21 C: W: R. 381, 382 ;.*6a above, p. 891 note (cj). 

{d) The Golli’Hor of Madura y. Moottoo Ramdlingti Sd fimpaihy] 12 
M, I. A. 397, 443. -See above; pp. 980 ss, 1005. 
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PARTICIPATION IS REQUIRED. 

B. 1 -IN REGULAR ADOPTIONS. 

The persons who must attend at an adoption are—(1) 
Parents or survivors thereof on either side of the boy, or their 
representatives, (a) (2) The boy to be adopted. (8) The 
officiating priest or priests in the castes in which sacrifices 
are thought indispensable. 

Persons who may be invited to attend at adoption, but 
whose non-attendance does not affect validity of adoption, 
are—(!) Near kinsmen, (b) (2) Neighbouring gentry (c) 
(3) Visitors, standbys by, who may become witnesses of 
adoption, (d) 


B. L 1.—THE PARENTS GIVING 


(f The giver and receiver should both be present at tho 
ceremony of adoption. It should take place at the adopter’s 
house or other place free from impurity. The adopter must 
personally (not by deputy) take the child,’’ (e) 



(a) Sir IV Macn. Cons. H. X. p. 218; 2 Str. II. L. p. 87. Under 
tho Roman Law “ Is cfui adopfcat vimiicafc xipud prsaijorcm filium stinm 
esse,” Gains I. § 134: after an *■' in jure cessio” by the natural father. 
The ancient form is given in the Digest (Lib. I. Tit, VII.) the giver 
saying “ Manoipo tibi hunc filium qui mens esb,” and the receivor 
" Huuc ego kominem jure quiritiurn me urn esse aio, i'sqtie mihi etnp- 
feus est hoc m'Q mneaque libra ” Poth. Hand I. § YIII, 

As. usual in solemn ceremonies the personal presence of tho parties 
was necessary. They had to make the prescribed declaration before, 
a magistrate of high rank, whose authority then attached to the rela¬ 
tion contracted in his presence; mere documents wore ineffectual. 
ih. An irregular adoption could bo confirmed after a judicial inquiry 
and hearing those who opposed it. lb. § XV. 

(h) Alank Man jar i v. Fakir Ckanrf, 5 C. 8. D. A. R. 356. 

( {f ) Sooti-nmn StUpuify v. Sabitra Dye-; 2 Knapp, 387 ; S. 0. b C 

w. R. p c. m. 

(d) VZ'-rapenridl Pill ay v. Xarraih rilhiy, 1 Str. 91, 


(o) MS, 107b. See above, p. 930. 
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presence of the natural or the adoptive mother, it was 
held, ik uot necessary if the fathers be present, (a) In the 
particular case the parties were Sfidras, but the ceremonies 
imply the presence only of the fathers (when living) as 
indispensable .even amongst the-higher castes. In a case 
where proof of gift was wanting, either by the lather or the 
mother of the boy, it was said that a deed executed only by 
the adoptive father was insufficient to establish an adop¬ 
tion. (/->) ^ 

Similarly in a case before the. Judicial Committee it was 
laid down that the requisite declaration of gift can he made 
only by the parent (e) giving the boy. An instrument signed 
by the adopter and declaring the boy his representative is 
ineffectual for this purpose, (d) and is needless. A HAstri say§ 
“ When either of the parents has given a son by pouring 
water on his hands the gift is complete.” (The gift was in 
the question stated as made by the fath er. ) (*?) “ The parents 

need not consult their relatives.” (/) 

The corporeal gift pf the boy to bo adopted may be made 
by deputy as by a wife, or a brother of the real father, or as 
u deputy of a widow by her uncle when the request and 
assent have passed between the real and tbe adoptive 
parents. (;/) 


(a) Alvar Ammaul v. Ramaeaicmy Naihtn, 2 M. S. I). A. R. 67, 

(b) Lakslvman v. Mala bin Gctnu, Bom. H. C, P. J. 1875, p. 186. 
See above, p, f 10. • 

(c) See above, p- 886. 

(d) Nilniadhab Das v, Blshitnibhar Dc'S, 3 I!. L. H. 27 P. C-; S. C. 
I, l, A. 85. 

(ei MS. 1677'. 

(0 »'• 

iff) Vijiarangam v. Lakelmman, 8 C. E. at p. 256-7 ; Rcm- 

qi'baiv- Bhagirfhibai, t. L. R, 2 Bom. 377; Jamiiabai \. IlayAiand, 
l. L. R. 7 Bom. 222. 







TUB ACT OF ADOPTION. 


UR, Ill/S. VI, 


B. 1. 2.—THE PARENTS TAKING. 

“ It is ordained that the husband and wife, among the 
Siidras, should be present, and that they should cause a 
Br&hmin to make oblation to fire/* (a) 

The wife, as we have seen above. Section III., may act 
under a delegation from her husband in giving or receiving 
a son in adoption. In such a case the husband* s presence 
is of course dispensed with. 

(1) Adoption by a wife of a son in her husband*® lifetime ; 
(2) carrying on a suit on his behalf and in his name; (3) nou- 
dental of adoption, were held to be strong circumstantial evi¬ 
dence in favour of adoption with the husband's consent and 
with due ceremonies performed. (6) 

When one of the adoptive parents has died the other may 
accept in adoption subject to the conditions already consider¬ 
ed. When both are dead, as the acceptance by either parent 
is impossible, - the adoption itself becomes impossible also. 
The exceptions admitted in a few cases have been considered 
under See. III. (c) The law was thus laid down by the High 
Court of Bombay 1 “ There must be not only a giving but 
an acceptance manifested by some overt act. to constitute an 
adoption according to Hindh law. (cl) Here there is said to 
have been, a giving, but to whom ? to two dead persons, the 
only two who could have adopted a son to the man.** (c) 

B 1. 3.—PRESENCE OF THE CHILD GIVEN. 

The indispensable manual delivery and acceptance of the 
boy adopted (/) implies of necessity his presence at the 

(«) 2 Sir. H: L. p. 130. 

(6) r xincov)rie Chatterjee y. Donomth Banerjee, W. R. 1864, p. 155. 

(?) Above, p. 1012. 

(d) 1 Sfcr. IT, L. 95; Maim IX. 168. 

' ^ B 01 ’ ^ erf tropp, C. J., Bkagvaydw -ttejmal v. Uajmctl, 10 Bom. 

11. V ■ xij. 

(/) Steele, L. C. 184, 
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i&0mnony. This gives him the opportunity, should hq oLjeet 
to the transaction, of expressing his dissent, (a) ' 

B. 1. 4 .—BE HI SE NCR OF RELATIVES. 

u The adopter’s kinsmen ought to be convened, but fchoir 
as$0nt is not necessaryd* {!>)' 

B\ CASES OF anomalous adoptions. 

In the quasi-adoptions in vogue amongst sqtoe castes of 
the Bombay Presidency (c) .no forms appear/to be used 
beyond those intimating assent on both sides, nor is the 
presence of relati ves thought requisite. 

In a kritrima adoption the consent of the party adopted is 
essential to the validity of it, (d) arid should be expressed 
simultaneously with the acceptance of the adopter. 

In MaenagTifcen, If. L. vol. II. pp. 196 ss, will be found 
several cases of kritrima adoptions. Nothing seems essen¬ 
tial but the assent of the parties and of the boyls parents 
if they are alive. (e) 

C. —EXTERNAL CONDITIONS TO BE SATISFIED. 

•C. 1 .—AS TO PUBLICITY, 

To render adoption complete, there must be a public act of 
giving and-receiving, accompanied by a performanco of some 
religious ceremony. \f) * - 

///j .NVaj above, A. 3:,‘ • • ' . ‘ 

(£] MSS. 1634, 1677. * it tlio* doctrine of the.&cti nMvakavMubha. 
as to the widow's in^epetklence in ‘adopting bo taken a’S.law for the 
Bombay .Presidency, the presence of relatives cannot be ' necessary, 
as an intimation of a superfluous assort, see above, pp 864, 880, 901 ; 
Ydsfahiha , XV, 6, [ 

" (r) Above, p 927. 

(d) Lachmau.Lull v. MoktmLall ,16 W. R. 179* 

• (r) 8ufch. $y n. Notes'xxv l. 

(f) S. Siddcsory Dossee v. Iloorgacknrn Sett, 1 Bourke, pp.'360,361 

141 v ■ ' , *. . ' - - . ' • • 
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Ifc is enjoined that notice of an adoption should .be given 
to the relations within the (the circle of the) Sagotr Sapindas 
and to the Raja, though no provision appears in case of their 
disapprobation, even in adopt ions by widows.” («) 

This injunction bears less on the choice amongst different 
boys in the family than on the necessity or at least the desir¬ 
ableness of the countenance of all members of the family to 
the celebration of a religions ceremony. To show their 
assent and presence they ought to sign the deed when there 
is one. (b) 

Intimation of an intended adoption should be given to a 
Mamlutdar or other Government officer of the vicinity, but 
the want of it does not vitiate an adoption otherwisemade 
with due ceremony (c) 

Publicity is not absolutely essential to validity of adoption, 
yet ifc is always sought for on such occasions, (d) 


C. 2.—AS TO TIME. 

'* -A- fortunate day ought to be selected for an adoption.” (c) 

“ The Sankalpa or declaration of desire to adopt must bo 
made by day. The remaining ceremonies may then take 
place by night. A formal acceptance is indispensable.” (J§ 


(rt) Steele, L. (J. 45. The object of the intimation to Government 
where its interests are concerned may be seen from the eases above, 
1>P- 1010-11, and the references at p. 9;’7. 

(b) lb. 183. 

(«) MSS. 1677. 1711; VasisMa , XV. 0. 

(d) R. Vastsereddi Rammcmdha Baidu v. R V. Jtiggmiadha Bavin. 
1 M. S. 31 -V. Dec. 1832, p. 520 ; Ran ><? Mnntmlumee v. Jamiarain 
Bose, C. S. D. A. It. 1857, p. 244; Ranee Kiskiommee Debea v. Raja 
Anundnaih Iloy, C. S. D. A. it. 1857, p. 1127. 

(>} MS 1677. 

(/) MS. 167!'. 
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a 3.—AS TO PLACE. 

.Tfc is not a ground for setting aside an adoption that it 
was celebrated not at the usual place of residence of the 
parties, (a) though this is the proper course, (b) 

Sacrifice need not take place in the house of the adopter,(c) 
but this is usual, (d) 


I) . I - 


-CEREMONIES AND FORMS-CONSTITUTIYE. 

D, I. 1—AMONGST BRAHMANS. 

(ft ).—In adopting Stranger *; and generally . 

(ft ).—In adopting Sagolras. 

(c ),—In adopting Adults and Hoys already tonsured or initiated . 
Id).—In adopting as a Doydmiishydyana . 


1). I. 1. (ft),-—IN ADOPTING STRANGERS; AND 
GENERALLY 


The ceremonies used in adoption are either regarded as 
essential to constitute the relation j as sacrificial; as au¬ 
spicious; as authenticative ; or as simply indicating joy and 
generosity. Amongst the Brilhinanas, if the Silstris can be 
taken as faithful expositors of their law, the first two classes 
blend into one. But the second class is of very variable 
extent. At pp. 218 ss of Strange/s H. L. vol. IL ; there is a 
description of a very elaborate ceremonial, but at p. 87 this 
is cut down to a few simple particulars, the demand after 
invitations and notice to the authorities, the gift, the datta 
hornet , followed after adoption by the upanayana to be 
celebrated by the adoptive father, (e) 


(a) Bhaskar Buchojec v. Naroo Rayomth , Bom. Sel Rep. 25. 

(b) Datt Chand. Sec. IT. 9. 

(c.) Th , Oomrao Singh v. Th . M ah tab Koonwar, 4 N. W. P. R. p. 103. 
{dj Diitt. Cl land. Sec. II. 16 ; Datt. Mini. V. 15, 21 ss. 

(e) See above, p. 938. 
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-gannatha (a) insists on the datta homa 3 and on the 
Samskaras (h) from tonsure onwards being performed in the 
adoptive family. The putresh'ti, he thinks; may bo dispensed 
with ; and this is so in Bombay, (c) 

The Vyavahara Mayfikha (d) prescribes ah elaborate cere¬ 
monial borrowed from Saunaka ; the chief elements of which 
are those already indicated. ‘ That it- was not deemed impera¬ 
tive in every particular may be gathered from Steele's Law 
of 0 as to, which describes the requisite ceremonies as fol- 
' lows' :™ 

“Of the numerous ceremonies enjoined in the Sastras, the following 
are the most essential Pfutigvuhu, the formal giving away of 
the hoy by his parents, and acceptance by the other party, with 
the form of Julas.unkulp, or pouring water on the hands, Pre¬ 
sents may or may not be given. 2 . Mustukawugrnn, (e) the placing 
the boy in the adopter's lap, the latter breathing on his head. 
3. Horn, fire sacrifice [performed by the Poorphit or others. This 
is said to be unnecessary in adoptions of a brother’s or daughter’s 
son., which are performed bv Wakyjudau, or verbal gift, goodrus 
cannot perforin any ceremonies requiring muutrus from the .Veds 
(Veclokt-kumm). 4. Deep war na, the revolution of n lamp, a 
ceremony at Pooja, or worship of the idol. 5. Brahmun Bhojuu, 
aims of food, &c., to Brahmuns. Such of these ceremonies as re¬ 
quire the repetition of muntrus, ns the Mustukwugrun, &c\, can¬ 
not be performed by. a female adopter, personally ; .she must go 
through the essential form of taking the adoptee in her lap, and 
supply funds for Brahmen agency in other respects. After these 


0) Coleb. Dig. Bk. Y. T. 275. ’ . 

(k) A list of the Samsk&ras will be -found in Coleb. Dig. Bk. V. TT. 
133,134, Notes, and in Steele, L. C. 23. As the latter says, they are 
now much neglected, Steele, L. 0159.' 

(c) Steele/L. 0,43. * ' 

(dj Chap. IV. Sec. Y. para. 8.' ; . , f 

(f) k ~ L ' e Above, p. 94*D. The system of .spelling followed by Steele 
differs from the one now usually followed. • * 





iH u.i. 1 (a)] GENERAL ' CEREMONIES. 



cjj^ronies (Widhan) have been fully performed, an adoption can* 
not be annulled. Pending their performance, another may be 

chosen...they are not essential 

where the adoptee is of the same gotr. But in case of discovery 
that the boy, being of another gotr, was not adopted with those 
ceremonies, or that he was of another caste, the adoption is null, 
and the boy is to receive maintenance as a Das or slave.” (a) 

As the Sastris insist frequently on the necessity of the 
rites prescribed by the Sftsbra it may be pointed oat that 
these are very simple as compared with the elaborate ritual 
which has been built up on them in later days. Thus Ya~ 
sistha says :— cc The adopter shall assemble bis kinsmen, an¬ 
nounce his intention to the ruler, make burnt offerings in 
the midst of his house, and recite the Vyfthrifcis. ,J (b) 

As caste or local custom may regulate the forms of 
marriage (c) so it would Seem may it regulate the forms of 
adoption. This being so, the Courts have naturally never 
insisted on proof of more than the minimum prescribed 
by the caste law. (d) What this is has been differently 
estimated, but that all difficulties are to be got rid of by 
making mere gift and acceptance sufficient for adoption in 
all cases is a proposition that cannot be stated with' confi¬ 
dence against the numerous opinions of the Sastris of the 
Bombay Courts. ( 0 ) 

Amongst Brahmanas there may be a retraction until the 
dattn homa has been celebrated, but not afterwards, and the 


(a) Steele, L. C. 45, 46. ‘ 

(bj Vasishtha XV. 6. The Vyahritis are mystic syllables pro¬ 
nounced in offering the fire oblations. Bee Biihler ad toe. The ritual 
described by Baudh&yana is more' elaborate See Baudh. Pavisishta, 
Pr. VII. Ad. 5; Datt. Mim. Sec. V. 42; Datt Chand. Sec. II. 16. 

■(c) Gat ha Bam Misk.ee v. Moohita Kochhi et al y 14 B. L. It. 298; 
Rajkumar Jsfobodip Chandra Deb Burmnn v. Bajah Bir Clmulru 
Mardkya Bahadoor , 250- W K 404, 414. See above, p. 941 
(<]) See above, pp. 921, 922. 

«>) See above, pp. 922, 923. 
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ule holds for all cases in which the fire sacrifice takes 
place, (a) The homa is thus thought esseutial to a complete 
adoption, (b) The celebration has no constitutive effect at 
all, until, in its essential parts, it is completed, and a person 
is at liberty to change his mind and put aside a boy before 
fin 11 performance of the ceremony. (<•) 

Jala Sunkalp, or the pouring- of water* on the hands, is 
deemed an essential part of the ceremony of giving a son. (d) 

In all the castes in which the Sftst-ra ceremonies are 
observed at all the placing of the boy in the lap of the 
adopting parent is considered indispensable, (a) 

Steele says (f):—“ The Putreshta ceremony and the 
distinction of nftya and anitya adoptions are not recognized 
in Poona.” (y) 

The rule formerly announced by the Sadar Court of Ben¬ 
gal was that affiliation, established by sacrifice, is absolutely 
essential, (A) and with this the opinions of the Bombay 
S&stris agree, at least as to the Brail rnana caste. The follow¬ 
ing-are instances :— 

“ The only adoption to be recognized in the Kali Yug, is 
the 1 Datt Vidhan/ with assent of parents and due cere¬ 
monies.” (?) 

“No adoption is valid unless mado with the prescribed 
Ceremonies. Mere declarations.by the adoptive father will 

(«) Steele, L. 0. 184. 

( b ) Above, p. DIM.. 

(c) Daee v Motce, 1 Barr. It. 75. 

id) Sfceole, L. C. 42. 

(e) Steele, L. C. 184. 

(/) Steele, L. 0. 48. 

(<;) Sen bclovr, E. 1. 

W Alank Munjari V. Fakir Cfmnd, 5C. S- D A. E. 356. 

(*) MS. 1755. 
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• Mji^doiistitvifcc an adoption valid. Nor will the performance 
ot funeral ceremonies for the adoptive father by the adopted 
sou.” (a) 

Sacrifices are to be made according to the Sag- 
tras.” (h) (t Adoption is a religious act. It requires a formal 
declaration of desire to take a son (Sankalp); a formal gift 
(Dun); and a ceremonious acceptance (pratigraba), There pf 
an abbreviated form called Gampaksha for one in extremis. 
But in no case can the ceremonies be altogether dispensed 
with 3 even though the adopted be of the adopter's family. 
The contrary view of the .Dattaka Darpana is rejected." (c) 
u A person in extremis” another SxLstri says, (( may shorten 
the ceremony but cannot omit it, (tty though the Dattaka 
Darpana says he may in adopting a relative." (e) 

Steele speaks of adoption as i£ sometimes made by nuncu¬ 
pative will at the point of death" in the Southern Maratlm 
Country. (/) But by this he evidently means merely an 
adoption in extremis with ceremonies abridged to suit the 
exigency. (<j) 


(a) MS. 1683. 

(b) ItS. 1675. 

(c) MS. 1714. 

(d) MS. 1674. 

(e) MS. 1675. 

(/) Steele. L. 0. 185. 

(g) The reader will be remindedof the adoption by testament of Octa¬ 
vius by CfBsar, which however was, except in form, only the nomina¬ 
tion of an heir, and had to be ratified by a vote of the people. This was 
not really an adoption; it was merely a mode of designating a succes¬ 
sor, and preserving one’s name which became common. (Maynz, Dr. R, 
§ 828). In a true adoption under the Hindu law the adopted, except 
a dvyuraushy&yana, takes a new name and a patronymic from his 
adoptive father (see Oangava v. Rmrjwycwda, Bom. IT. C. P. J. 1881, 
p. 2-18). the palak-pntra docs not, nor does the kritrima son, An 
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o adoption/" a Sastri again declares, “ is valid, witliou 
the prescribed ceremonies* The dispensation from ceremonies 
in the Samskar Gaiipatti> supposing the passage genuine/ 
extends only to daughters' and brothers' sons/' (a) and 
another insists that, <f Whatever- is done contrary to the 
rules of the Sasbras must be considered as null and void. ’’ (ft) 
But the objections in tlie case went to the eligibility of the 
adopted and the adopting widow's capacity. 

The age of the parties has not been thought to make any 
difference. An adoption of a married man was said to 
require for its validity the performance of the due ceremo¬ 
nies, (r) 

A man in oxtromis adopted a son without ceremonies. The 
adopted performed his funeral ceremonies. The Sastri said, 
this, according to the M&y.ftkha, constituted the son only a 
priti-putra, not an heir, {cl) 

In the case of a son adopted without any rites by a man since. 
deceased, the Sfctri, not allowing that he was already suffi¬ 
ciently adopted, insisted on the elder widow's competence to 
adopt him as the person indicated by her husband, notwith¬ 
standing the opposition of the junior widow, (r) 

In one case the answer was, “ The required ceremonies 
must be performed by the person adopting. They cannot 
be completed after his death so as to constitute a valid 
adoption/' (No mention of widow.) (/) But.another Siis- 


‘adoption by will is not allowad, only a permission to adopt, above, 
Sub-sec. III. B. 3. 

{ a ) MS. 1680. 

\b) MS. 1672. 

/’) MS. 1643, This is the strongest mark of abandonment of right, 
and is properly used in such sc solemn transaction as a gift or sale of 
land. See Hit. Chap. I. Bee, I. para. 32 ; 2 Str. H. L. 526 
U): MS. 1680. - 
I {'■)■ MS. 16-10. 

* (/) ms. i m. v. 
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wored that cc a ceremony begun by a dying person, \vl 
(Toes not live to complete it,? may be completed by nis 
widow *” (a) She may at any rate begin de novo, and this 
seems to be generally thought necessary. Thus a 
merely verbal adoption is insufficient, nor can the deficient 
ceremonies be supplied after the adopting father's death. 
But his widow may adopt anew from the beginnings, (o) 

Jagannatha discusses at some length (c) the question ot 
whether besides a gift the prescribed religious ceremonies and 
samskaras performed in the adoptive family are essential to 
adoption. His conclusion is that s< should the oblation to 
fire be partly omitted through inability to complete it;the 
adoption is sometimes good.’/ As to the samskaras he 
accepts the passage of the K&lika Purfina which Nilkaidha 
questions, (d) and derives from it the rule that tonsure and 
the subsequent samskaras are at least requisite to the com¬ 
pletion of aonship. ( e ) Hence there can bo no adoption of 
a boy whose tonsure has been performed, (j) As there is no 
ceremonial tonsure as a samskara in the lower castes (g) 
the obstacle it would create does not exist amongst them, (h) 
nor lias any rite to be performed in order to complete an 
adoption, beyond a gift and acceptance distinctly lor that 
purpose. 

Colcbrooko too says— a Adopted sons being duly initiated 
by the adopter under his own family name become the sons 
of the adoptive parent. The upaniiyana (thread eere- 


(a) MS. 1661. 

( b ) MS. 1684* 

(c) Coleb. Big. Bk. Y. T. 273 ss. 

(d) Vyav. May. Chap. IV. Sec* V. para. 20. 

(e) Goleb. Big. Bk. Y. T. 183 Comm. 

(/) Coleb. Dig* Bk. Y. T. 273 Comm. See 2 Sbr. II. L. 109. 

(< 7 ) Coleb. Dig. Bk. Y. T. 134, Note. There is in most a tonsure, 
but without the sacramental significance. 

(k) Coleb. Dig. Bk. V. T. 275 Comm, sub, fin. 

142 h 
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fmpny) .... inusb be performed in the name of the 
adopter’s gotra., 5 ' (a) 

The performance of the sacred ceremonies is not com¬ 
petent to a woman or a man of low caste, since the utterance 
of the Vo die formulas is forbidden to them, (b) The difficulty 
is removed by a vicarious performance of these rites. “ Like 
the consecration and dismissal of a bull, the adoption of a 
sou may be completed by an oblation to fire performed 
through the intervention of a Brahmana.” (c) The Brah¬ 
man a incurs guilt, but the spiritual, purpose is none the less 
achieved, (d) 

• In Madras the mere gift and acceptance as in adoption 
constitute adoption even amongst Brahmanas. (c) Proof of 
the clatta homatn is not necessary there. The Madras High 
Court quoted with approval Sir T. Strange’s statement 
“ There must be gift and acceptance manifested by some 
overt act. Beyond this, legally speaking, it does not appear 
that anything is absolutely necessary, for as to notice to the 

(a) Coleb. in 2 Str, H. L. 111. See above, p. 938. 

0) Vyav. May. Chap. IY. Sec. V. paras. 12—15. 

(c) Coleb. Dig. Bk. V. T. 275 Comm. 

{d) Vyav. May. Chap. IY. Sec. V. para. 14 ; 2 Str, II. L. 89. 

(«) V. Smjamma v. Ramanuja Chari*, 4 M. H. C. R. 165. On this 
doctrine the Judicial Committee has observed .-—“ Then it has been 
more recently decided in the Madras High Court that even in the 
case of an adoption by a Bnib mini woman the ceremony is not ne¬ 
cessary. Their Lordships intend to follow the example of the High 
Court in this case in not considering to what extent the Madras 
decision is correct, and how far the ceremonies may be omitted in 
the ease of adoption by a Brahmini woman. They may, howover, 
observe that the reasoning of the Madras Court applies even & 
fortiori to S ft dr as. The other Indian decisions which have been 
cited, and particularly those of the late Suddur Dewanny Adawlut, 
clearly show that the present question has long been treated as aii 
open and vexed one by Pandits as well as J udges, It was so treated 
i n a case before their Lordships in 1872, Sree NaVam Milter v. Sree- 
miMy Kishen Soondory Dassee, L. R. I. A. Sapp. 149, but was not then 
decided, the suit being dismissed upon another ground.” Indromoni 
CJiowdhram v. Beliari Lai MiUllcJc , L. R. 7 I. a. 86. 





|\.VI, 0.1.1(b)] IN ADOPTING SAGOTRAS. 



__ f __ and invitation to kinsmen, they are agreed not to 
so, being merely intended to give greater notoriety to the 
thing, so as to obviate doubt regarding the right of succes¬ 
sion, and even with regard to the sacrifice of fire, important 
as it may be deemed, in a spiritual point ot view, it is so 
with regard to the Brahmin only; according to a constant 
distinction in the texts and glosses, upon matters of ritual 
observance, between those who keep consecrated and holy 
fire, and those who do not keep such fires, i. e. between 
Brillimins and the other classes, it being by the former only 
that the datta homam with holy texts from the Yeda can 
properly be performed, as was held in the case of the Rajah 
of Nobkissen by the Supreme Court at Bengal. . . ” («) 

Even in Bombay and amongst the classes who imitate 
the Brahm&nas in their ceremonies proof of the homa has 
not in all cases been thought essential (h) by the Courts, 

In one case it seems to have been held that the religious 
ceremonies might be dispensed with even in the case of 
Brtihmanas, (c) but no other instance seems to have occurred 
in Bombay as a decision of a superior'Court. 

In a single instance a Sastri pronounced an adoption with¬ 
out sacrifice valid for a Brahtnana. An adoption publicly 
made by a Brahmana without the homa was, he said, valid 
on the authority of the Logakshi Bhaskav. (d) 


X). i. l.—CEREMONIES AND FORMS. 

(Z>). IN ADOPTING SAGOTRAS. 

The homa sacrifice or burnt offering deemed religiously 
indispensable in other cases is by custom pronounced un¬ 
necessary in the adoption of a brother’s or daughter’s son 


(a) V- Sin gamma ot al v. Ramanuja Charlu, 4 Mad H. C. R. p. 167. 

(b) Cmstnarao v. Raglmnath, Perry, O. 0. 150. 

(c) Jagannatha v. Radhahai, S. A. 165 of 1865. 

(d) MS. 1688. See above, p. 922. The authority is not generally 
admitted, 
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%) (a) In these cases the mere verbal 
gift and acceptance are said to suffice, (b) As a daughter’s 
son can be adopted only by a Sutlra, and no Stldra can 
pronounce a mantra from.'the Veda, ( 0 ) the homa must in 
strictness be dispensed with in his case, though a vicarious 
offering and recitation, by a Brfibmana may according to the 
Vyav, May. Chap. IV. Sec. V. para. 13, and by custom answer 
Ijho purpose. (<?) In the caSo ot a brother’s son there is no 
neod for a discharge from the gofcra of birth and an admis¬ 
sion to that of adoption, as both are the same, so that the 
main purpose of the fire sacrifice not existing, the sacrifice 
itself becomes needless, (a) 

The adoption of a nephew by word of mouth without 
burnt sacrifice is valid. (/) The Sistri, however, said in an¬ 
other case ; “The prescribed forms cannot be dispensed with 
even in the case of the adoption of a member of the adop¬ 
ter's family.’ (;/) But again, as in the following case, the 
ceremonies may he excused An unde must perform 
the ceremony even to adopt his nephew. But if he has 
accepted a gift of the nephew and performed his munj the 
lioy is thus affiliated without the (regular) ceremonies.'” (Ji) 


(«) Steele, L. 0. 48 .5 Comp. Colob. Dig. Bk. V. T. 275 Comm. 

(&) Soe above, p. 930. 

(r) Dafcfc. Mim. Sec. I. 26. 

(#) Comp. Datfc. Mim. See. I. 27. 

(0 2 Str.'H. L. 89, lot, 107, 123,220. 

(/) ITmbctirao Manhur v. Govmdrm Mankur, 2 Borr. 83, 95 . Yam a 
says:—“• It is nob expressly required that burnt sacrifice and other 
ceremonies should be performed on adopting the son of a daughter or 
ot a brother, for it is accomplished in those.cases by word of mouth 
alone.” (Wale Danu, a verbal gift.) 

(?) Alo. The 8astri is supported by this that the Smritis 

which contemplate adoption from within the got ra still prescribe the 
homa sacrifice. See ex, gr. Vasishtha XT. 

(h)m. 109 ". 
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AFTER TONSURE. 



engal the adoption of a kinsman may be made 
verbal declaration, in presence of witnesses; bat without any 
religious ceremony, (a) 


P. 1. L—CEREMONIES AND FORMS-CONSTITUTIVE, 
(c)—IN ADOPTING AFTER TONSURE. 

It has been seen (h) that in the case of an adult the gift by 
liis parents is as indispensable as in the case of a child, (c) 
The formal acceptance is equally indispensable, though 
the placing of an adult son in the lap of the acceptor (d) may 
not be regarded as •essential. Where burnt offerings are 
requisite they are not less, but if possible more, necessary (e) 
in the case of one who r by the successive samskars has be¬ 
come more firmly knitted to his family of birth and its 
sacra. ( /) If adoption is at all regarded by a cast© as. involv¬ 
ing a change of religious dedication it is nob easy to conceive 
. how it can take place when the samskflras have been com¬ 
pleted even in the case of a mau of one of the lower castes ; {g) 
but where the adoption is within the same gotra or quasi*- 
gotra, no change of invocation is required, and the formal 
transfer should suffice. 

In the ease of untonsured children (h) mere irregularities 
in forms used in adopting are said to be cured (i) by means 
of the performance of the sacrifices and samskfiras by the 
adoptive father, (j) The following is an instance : — 


(a) KxdleanSingh v. Krlpa Singh. 1C. 8, D. A. II. 9. 

(b) See p. 930. 

0) See pp. 91.0, 930. 

(cl) Steele, L. C. 184. 

(e) P. 909. 

(/) Sec above, p. 898. 

(c/) i r a. not twice-born. Sec above, p. 921 note (h). 

(h) See DM. Mim. Sec, IT. 33. 

(i) Comp p. 909. 

(p See Dafcfc. Mim. Sec. IV- 69. 
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^S’l, 


When a man has received a son in adoption, whether 
regularly or not, and has performed sacrifices for him as 
included in the adoptive father's goira, he must be recog¬ 
nized as an adopted son. The adoption is not affected by 
the natural father's subsequently performing the boy’s 
munj,” (a) 

Sacrifice to fire will undo the effects of tonsure in the 
natural family, (b) 


D. 1. 1,—CEREMONIES AND FORMS—CONSTITUTIVE. 

(d) —IN THE CASE OF A D V Y AMUSE YA Y ANA. 

The ceremonial in the adoption of a son as a dvyamushya- 
yana does not differ from that of the ordinary adoption 
except by the variance in the formula of gift. "He shall 
belong to us both-"(c) 


D. 1-CEREMONIES AND FOR MS-CONSTITUTIVE. 

D. 1. 2—AMONGST THE LOWER CASTES. 

The sacrifice of fire is important with regard to Brah- 
manas only, (d) 


( a ) MS. 1677- See Coleb, Dig. Bk, V. T. 183 Comm.; Datt. Mim. 
Sec. IV. 33 ss. 

(Z>) Sy Joymony Dossee v. Sy Sybosoondry Dossee, I Enlt. 75. See 
Dabt. Mim. Sec. IV. 51, 52. The author insists on a restriction 
to five years of age—not observed in Bombay—in order that the boy’s 
investiture may take place in the adoptive family. The Datt. Chand. 
extends the age to eight years, Sec. IL 23, 27,30. This authority 
also insists on investiture’s not having taken place as a condition of 
fitness nob apparently to be replaced by any ceremonies. In the 
case of a Sftdra marriage there is the same obstacle as investiture in 
the case of a twice-born. ( lo . para. 32.) 

(f) Vyav. May. Chap. I V. Sec. V. para. 2L 

(d) Nobhissen Raja's Case, 1 Str. H. L.Dfi; Tfc Oomrao Singh v. Th. 
Mahiab Koonvmr , 4 N. W. P. R. p. 103. The needlessness of the 
dntta-horaam ceremony amongst SOdras is placed by Ellis on the 
ground of their having no gotra (in the stricter sense). Nee above, pp § 
929, 93 a. The transfer from the care of one to another set of tut el a- 
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t is bold that, if a lad be adopted into a family, even 
where it is not the custom to perform homarn (sacrifice of 
adoption), he cannot be turned out of it at will.” (a) 

u It- has been held that, in the case of Sudras, no cere¬ 
monies, except the giving and taking of the child, are 
necessary to an adoption.” u The giving and taking in 
such an adoption ought to take place by the father handing 
over the child to the adoptive mother, the latter intimating 
her acceptance of the child in adoption.” ( b) 

“ As the Sastras do not recognize Kshatriyas as existing 
in the Kali age, those who call themselves so should follow 
the ceremonies prescribed for Sftdras. (c) 


vy deities being impossible, the rite by which it is consummated is 
superfluous. See above, pp, 920—927. It is plain that the central idea 
of adoption according to the Brahmanical conception must be entirely 
wanting in the case of $ftdras. The indigenous natural adoption of 
the latter has been wrought into a kind of harmony with the former 
only by the accommodations shown in the preceding pages. $r&ddhas 
arc now looked on as appropriate to nearly all castes, See above, p. 922. 

(a) 2 Str. H. L. p.126. The following case rules only that lio other 
ceremonies are necessary in Bengal: t( It is admitted that whatever 
may be the force of the words '* so forth’ in the case of Br&hmins, or 
members of the other superior classes, the only religious ceremony 
that is essential to an adoption by a $udra is the datta homcim, or 
burnt sacrifice, which it is said he, though as incompetent to perform 
that for himself as he is to repeat the prescribed texts of the Vedas, 
may perform by the intervention of a Brithmin priest/’ Indromoni^ 
Choivdhram v. Behan Lull MulUcJc , L. R. 7 I. A. 35. 

(b) Shoahinath Ghose ct cd v. Krishna Sunder i Dasi, l, L, R. 6 Calc. 

P. C. 381. ' , 

(c) MS. 1675.“ The word Dvijate (twice-born) which 

in former ages included Brahmins, Kshatriyasr, and Vajayas, hr the 
present is generally understood to be confined to Brahmins, these 
only performing the upanityanum, or ceremony.of tying on the sa¬ 
crificial cord; whence the second birth, with the texts of the Veda/’ 
2 Str. II. L. p. 149; ib. 263. Pure Kshatriyas and Vaisyas are.not 
now recognized, Steele L. C. 89, 90. In 2 Str. II. L. 263, Ellis gives 
an instance of a considerable conversion of Ling&yats who thereon 
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An oral adoption is effected by the ceremony of giving' 
and accepting.-” (a) 

An overt act of adoption is sufficient to prove an adop¬ 
tion, unaccompanied by religious ceremonies. But evidence 
of the giving and receiving is indispensable, and is easily 
procured where there has really been an adoption in a family 
of any local consequence, (h) 

“ The Silstras give no rules of adoption applicable to Lin- 
gayats, If the caste rules prescribe any particular ceremo¬ 
nies, these should be observed.” (r) 

But even of a 8impi it was said: “No one (not even a 
brother’s grandson) can be adopted without the ceremony 
of homa or burnt offering.” (d) The S&stri must, in this case, 
be considered to have stated the law too stringently. 

A dying widow put sugar in the mou th of a child of one 
of her relatives and called him her son. The Sastri said 
there was nothing in- the S&stras to give validity to this as 
an adoption, (c) 

“ 1'lie Budras cannot recite the Vedic texts, but they can 
adopt, confining themselves to the ceremonies proper to their 
caste.” (,/) 


assumed the sacred thread as Vaisyns. Such cases are not very 
uncommon, and they justify the distrust with which the BrAhmartas 
look on pretensions to the twice-born caste rank. 

(«) MS. 1655. (Siklraa.) 

(A) Premji Dayalv. Collector of Surat, B. A. 54 of 1870 : Bom. H. 
C. P. J.for 1873, No. 12. 

(<?) MS. 167 7. 

[d) MS. 1689. The Sirapi ranks as an Atisfldra, i. e. below tho 
recognized Sidra. See Steele, L. C. 107. 

. («) MS. 1687. 

(/) MS. 1675. See above, p. 1130(d). 
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Sftdra- adoption the ceremony of “ pootreshto jog ” 
is not essential, yet it is conformable to law and religion ; 
and if performed, is the best proof of real intention of adop¬ 
tion. (a) It has been • pronounced essential when the 
adoption is in the dattaka form, (d) But it is not necessary 
in Bombay, (e)- * * 

Among .the Sikhs proof of datta hornam does not seem to 
be essential, (d) ' • • 

Whether in Bengal religious ceremonies are generally 
necessary to make valid adoptions ‘ among Sfidras might 
seem uncertain, (e) Tho performance'of the datta ho main 
was once hold essential there to the adoption’ even of a 
Sftdra, (/) but this was afterwards overruled (t/) by'a Full 
Bench, no further ceremony, it was said, being necessary 
than gift and acceptance, (h) 


D. l.—CEREMONIES AND FORMS—CONSTITUTIVE. 

JD. 1. 3.— SUBSIDIARY FORMS. v F 

Amongst these are the expressions of assent by the rela¬ 
tives and the representative of the Government. Additional 
prayers and sacrifices fall into the same class. But the chief 
subsidiary form is that of reducing the declaration of trans- 


(a) Hurrosoondree Dassee v. Chundermohinee Dctssee, Sev. 938. 

* (b) Lttchmun bally. Mohun Lall, 16 C. W, R. 179.- 

(c) See above, pp. 1J35^36. 

(d) Deo distti Kissen 'Chundershaw v. Baidam Bebee , East’s Notes, 

Case 14. * 

(e) Sri Narai/en Milter v. Sy Krishna Soonduri Dossee, 11 0. W. 
Ii. 196 ;• S. C. 2 l \i L.Mh. 279 A. C, 'J; Nittianand Gkow. v. Kisken 
jDydl Gliose, 7 B. L. R. 1.; S. C. 15 C. W. R. 300. 

* ('/) Bfwrdbmth Syev. Maheschandm Bhaduri f 4 B. L. ft, 162 A, 
; S. C. 13 C. \V. R. 169. 

‘ V . 

'($) Behan Lai Midtyck V. 'Indntmcini Ckowdhram, 13 B. L. R. 401 ; 
S, G 21 C. W- R. 285.’ 

(fi) I^titiandidiXiltpsey. Krishna Dyal Ghose, 7 B. L. R, 1. 

143 h ‘ x 
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instrument signed by the parents and 
attested by the relatives and other principal persons present a 
Where any particular settlement is made, varying in any 
way the rights and obligations of the parties within the 
limits allowed by their law, a written instrument should be 
deemed indispensable. For the adoption itself no writing 
is necessary; but in every ease it may probably be useful 
to authenticate the transaction. Macnaghten says™ 

‘'There is no law requiring the execution of a written 
instrument on the occasion of receiving a boy in adoption, 
though the practice of resorting to writing is prevalent/’ (a) 
And the Judicial Committee ruled that neither registration 
of adoption, nor any written evidence, is essential to validity 
of adoption, (b) 

No stereotyped form of adoption is requisite ; absence of 
registration or of a stamp may raise suspicion but cannot 
invalidate the deed, (c) The language of the Privy Council 
in the case lately quoted is important. According to the 
Hind A law, neither registration of the act of adoption, nor any 
written evidence of that act, having been completed, is essen¬ 
tial to its validity. It is to be lamented, that an irrevocable 
act, which defeats the just expectations of the relations of 
deceased persons, may, at any distance of time after it is 
supposed to have been done, be proved by verbal testimony. 
It would certainly contribute much to the security of pro¬ 
perty and the happiness of Hindu families, if, in a country 
where the religious obligation of an oath is unfortunately so 
little felt, and documents are so readily fabricated, adoptions 
and all other important acts were required to be perfected 
in the presence of some magistrate and recorded in some 
Court;” 


(a) 2 Maori. H L. 176. 

(b) Sootmgun Sntputti / v. Sahitm Ihje, 2 Knapp, p. 28 7; Pritima 
Soonduree v Anund Coomctr, 6 0. W. K. 133; 2 Wyman, 135. 

(o) PrUima Soonduree v. Anund Coomar, 6 C. W. K. 133. 
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SUBSIDIARY FORMS. 



But although neither written acknowledgments, nor the 
performance of any religious ceremonial, are essential to the 
validity of adoptions,- such acknowledgments are usually 
given, and such ceremonies-observed, and notices given of 
the times when adoptions are to take place, in all families 
of distinction, as those of zemindars or opulent Brahmans, 
that wherever these have been omitted, it behoves this Court 
to regard with extreme suspicion the proof offered in sup¬ 
port of an adoption. I would say, that in no case should the 
rights of wives and daughters be transferred to strangers, or 
more remote relations, unless the proof of adoption, by which 
that transfer is effected, be proved by evidence free from all 
suspicion of fraud, and so consistent and probable as to give 
no occasion for doubt of its truth/* (a) 

The execution of deeds, without actual gift and accept¬ 
ance, is not sufficient ( b ) to constitute an adoption. A mere 
constructive giving and receiving cannot be relied on. A. 
suit to set aside deeds giving and receiving in adoption, 
where no son was given according to the deeds, is not main¬ 
tainable. {&) [For without gift and acceptance there can be^ 
no valid adoption, and cancellation does not avail anything.] 
Where a deed was executed, signifying an intention, if a 
certain approval was obtained, to take a boy in adoption, 
and Jhe boy was nob given or accepted, the adoption was 
held incomplete, the deed being provisional and intended to 
be acted upon during the life of the executing party, who 
had not capacity to make a testamentary disposition, (a) 


(a) Lord Wyriford i n Sootritgitn Swtputty v. Sabitra Dye, Ku&pp.-s P.. 

C. p. 290, ’29 L 

(b) Siddesory Bosses v. Doorga Churn Sett, 2 I. J. N. S. 22; Sri Na • 
ray an Mitier v. Sy Krishna Smdari Dasi, 11 0. W- R. 196; S. G. 2 
B. L, R. 2/9 A. C. J. 

(c) 8ri Narctyan Mliter v. % Krishna Sundari Dasi, 11 0, W R. 
196; S. C. 2 B. L. R, 279 A. C. J. 

(d) B. Banes Pcrshad v. 'M, Syml Abdool Hye, 25 C\ W. R. 192. 
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adoption of a daughter’s son was held invalid for 
want of a writing or deed of adoption, and for want of proof 


•that religious ceremonies were performed, (a) This deci¬ 
sion cannot be considered very satisfactory. If the parties 
were Brahmarias the adoption of a daughter’s son was invalid. 
If they were Stldras religions formalities were unnecessary. 


D, l.~ 


-CEREMONIES AND FORMS—CONSTITUTIVE. 
D. 1. 4.—INFORMALITIES. 


According to the Poona castes —“ Any irregularity or 
defective performance in the adoption of customary rule, 
.is a cause of its annulment. 55 (b) 


It is not easy to gather from the cases what informalities 
are to be regarded as vitiating an adoption and what do not 
affect its validity. The chief authorities tend, it will be seen, 
to the sufficiency of a gift and acceptance authenticated by 
some religious rites, especially the homa. (c) The others 
cannot be regarded as so important that the omission of 
some of them is a cause even for grave suspicion. Colebrooke 
says—"An inadvertent omission of an unessential part as 

sacrifice does not vitiate adoption, (d) . "The 

essence of the adoption of a son given ... is the gift 
on the one side, and the formal acceptance of the child as 
a son on the other . , . the rest of the ceremonies 
prescribed . . . may be completed in pursuance of 
the adopter's intention, by others for him, if he should 
die prematurely. The unintentioned omission of some part 
of them by the adopter would hardly invalidate the adop¬ 
tion; though the wilful omission of the whole by him 


(а) Bate (iunga y. Base Sheokoomr, Bom. Sel. Rep. 80. 

(б) Steele, L. C. App. p. 388. 

(c) Sue above, pp. 935 as. The Sastris, as we have seen, are more 
exacting. 

2 Str, H. L. 126. 
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IivT’ORMALITIfiS. 


,( §L 


have that effect, since the performance of the. 
ceremony of tonsure, and other rites, in the family of 
the adopter, is indispensable to the completion of the 
adoption/’ (a) 

‘'However defective' the ceremony/' Ellis said,/ f and 
however small in consequence the spiritual benefit, the act of 
adoption cannot be set aside on any account whatever; h 
fortiori, not on account of any informality/' (h) And Cote- 
brooke on the same ease, “The adoption being complete, 
it cannot be annulled. An adopted son may be disinherit¬ 
ed for like- reasons as the legitimate son (Mitakshara on. 
Inheritance, Chap. II. Sec. X.), but he cannot forfeit the 
relation of son/' (c) “ The meaning of that passage is, 

that a lawful adoption, actually made, is not to be set/aside, 
for some informality which may have attended it; not that 
an unlawful adoption shall be maintained/' [d) 

In one case Sir E. Perry expressed himself thus: — 

u Wassadeo Wittaji expressed a strong desire in his will 
that a son should be adopted to him ; and as we find it 
indisputably proved that. the. widow did in fact solemnly 
adopt the infant plaintiff’in the presence'of a great many 
Brahmins, Purvoes, and relatives; that all the more impor¬ 
tant ceremonies were observed, the Ganputfcy Pkja, or wor¬ 
ship of the god Ganput, the Puja Wachan, or reverence to 
the Gauges, the Horn or sacrifice of fire,*—we were inclined 
to think that even if other observances had been disregard¬ 
ed, still, the essence of the ceremony having been adhered 
to, the adoption was good for every legal purpose." (e) 


(a) Colebrooke in 2 Str. H. L. p. 155, 

(b) Ellis in 2 Str, H. L. p. 126. 

(c) Colebrooke in 2 Str. H. L. p. 126. 

(d) 2 Str. H. L. pp. 178, 179. 

{e) Crastnavao Wassadcwjl v, Raghunath Hartchandarji eial, Perry’s 
Or. Cases, pp. 150, 151. 
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ice, however, of the ceremonies, other 
than those held to be indispensable, though it does not render 
an adoption invalid, yet will afford presumptive evidence 
against the adoption where the situation in life of parties 
renders such forms usual.(a) 

In Madras “if the performance of the datta horaam be 
established, the adoption is established; but, if otherwise, 
the converse does not hold good. Further evidence may be 
adduced. In no case can the omission of the ceremony 
affect an adoption in other respects valid. If not per¬ 
formed, when the adoption is from another gotram, it would 
seem, from analogy, that the son so adopted must bo anitya 
datta/' (L) 

I). 2.—CEREMONIES AND FORMS—COLLATERAL. 

2. 1.—INDUCING GOOD FORTUNE. 

“Donations are to be given to Brahman mendicants.-(c) 

D. 2. 2.—INDICATING JOY AND GENEROSITY. 

(< Some clothes and ornaments are to be presented to the 
adopted child/' ( d) 

D. 2. 3.—AUTHENTIC ATI YE 

The instruments described above under Sub-Section D. 1. 3 
might properly be placed under this head also. Butin some 
few castes they are thought essential, and in all they serve 
to make the declaration explicit. A reference here seems 
enough. The assembly of relations and neighbour’s is 
another and the usual means of record of the transaction. 

“At an adoption a festival is held, to which are invited 
relations, friends, and leading men of the caste. Presents 

|«) Sutrutfton Sutputty v. Sabitra Dye , 2 Knapp, 287 ; 1 G. S. D. 
A R. 15. 

(b) 2 Sfcr. H. L. p. 220. 

(o) MS. 1675. 

(d) MS. 1675. 
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VARIATION 




.^redistributed among the head men of the caste, village 
officers, relations and guests. The fact of distribution of 
sugar, oocoanat, and p&n is evidence of an adoption.” (a) 


E. VARIATIONS.—IN THE CASE OF QUASI-ADOPTIONS. 

E. 1.-DISAPPROVED ADOPTIONS. 

-r* ’ . ' 

A distinction was taken by a Pandit in Madras between 
a permanent (nitya) adoption accomplished by a ceremony 
including the homam and a temporary (anitya) one, where 
the homam had been dispensed with. In the latter case it 
was said the son of the man thus adopted might be initiat¬ 
ed in either gotra. Ellis recognizes this, [h) but the anitya 
adoption is not allowed in Bombay. The boy is wholly 
adopted or not at all. 

Ihe knta son, it is said, must be received from the hand of 
the father or of the mother as his agent, (c) This mode of 
adoption is no longer allowed, (d) except in the modified 
form used by ascetics, (e) who buy children to maintain a spi¬ 
ritual succession. (/) A Sastri thought the ordinary forms 
should be used. “ Sftdras in adopting (and Grosavis are 
Sudras) are to omit the recitations from the Vedas.” (</) 

“ In the kindred case of the kritrima, or son made, the 
mode of adoption as practised in those of our provinces in 
which it prevails is very simple, being completed by the de¬ 
claration and consent of the parties without any religious 
ceremonies.” The Datt. Mlm. however makes the religious 
rites indispensable alike to the Dattaka and Kritrima, and 


(«) Steele, L. C. p. 184, “ Pan ” is the betel-leaf. 

(5) 2 Str. H. L. 121, 123. 

(<?) Coleb. Dig. Bk. V. T. 281 ss ; see 2 Str. H. L. 138,143. 
(d) Above, p. 894, Note.(jr). 

(«) 2 Str. H. L. 133. 

(/) See above, pp. 550 ss. 

(?) MS. 1678. See above, pp. 933, 934. 
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Colebrooke says they must, when the krita form is 
allowed, be essential to that also, (a) 

As to Bombay, adoption after payment of a price is 
nob, it is said, recognized there in the Kali yuga, (b) but 
one or two of the Gujar&th castes adhere to the practice, 
and “ with some castes in Madras the mode of adoption 
is uniformly by purchase,” (c) Amongst them it may be 
allowed on the ground of class usage, which must also 
govern the ceremonies in any particular instance. (A) The 
krita adoption [ i. e. by purchase] is really obsolete, unless 
on the ground of local usage (e) even in Madras. 


VARIATIONS IN THE CASE OF QUASI-ADOPTIONS. 

E. 8;-'CONNEXIONS RESEMBLING ADOPTION. 

Tn the case of a palak pufcra a mere assent of the parties 
openly expressed is all that custom requires. 

In one case, noted above, (/) the Silstri was of opinion 
that by mere nurture and recognition an Agarvali (g) had 
given to a boy the status of an heir. But this, as shown in 
the remark is opposed to the general Hindi] law; it could be 
sustained only on the ground of caste custom. 

Recognition of dancing girls as daughters suffices, it was 
said, to constitute adoption without any formal act. (h) 

{a) Coleb. d Sir. II. L. 155. The consent of the person adopted 
by the kritrima form is indispensable. See above, p. 1016. 

Eshari Kishor Auharjee v. Harischaadm, Id B. L. R. App, 42- 
B. C. 21 C. W. R. 331; 2 Str. H. L. 156. 

(<■•} 2 Str. H. L. 148. 

(d) Above, p. 2. 

(e) Gooroovummal v. Mooncasamy , 1 Str. H. L 102, 103 ; 1 Str, 

Notes of Cases, p.. 61 . 

1 he Roman adoption'per ms et libram approached most nearly 
amongst the Hindu forms, probably, to the krita. There was a real 
or fictitious sale by the pater-familias of the person adopted. 

(/) P. 370, Q. 18. 

(y) See Steele, L. C. 97. 

\h) Ftncalachcllurn v. Vcnkalamny, M. S. D. A. Dec. 1856, p. 65. 
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SECTION VII. 

CONSEQUENCES OP ADOPTION. 

X.—GOVERNED BY THE ORDINARY LAW. 

1 1.—PERFECT ADOPTION. 

A.—GENERAL CONSEQUENCES. 

A. 1.—-CHANGE OF STATUS. 

“ Adoption causes an immediate change of status. (a) 

“ The relationship of the son to his family of birth 
ceases.” m 

“ The theory of adoption depends upon the principle of a 
complete severance of fche child adopted from the family in 
which he is born, both in respect to the paternal and the 
maternal line, and his complete substitution into the adop¬ 
ter s family as if ho wore horn iriifc.” (c) An adopted son 
ceases to be the sou of his natural parents, and becomes the 
son of the adoptive father to all purposes, (d) 


(a) MS.' 167L “Adoption alone constitutes affiliation; but the 

ceremony of tonsure performed by the family, to which he originally 
belonged, renders it essentially invalid . , . . .But this affilia- 

.tion once effected, is nob cancelled by his naming his former family 
in performing a sacrifice, or in consecrating a pool. Birth caused by 
male seed and uterine blood is one ground of filiation, the second 
birth, by investiture and other ceremonies, is equally a ground of 
filiation, by whomsoever performed. When ho who has procreated a 
son gives him to another, and that child is born again by the rites of 
initiation, then his relation to the giver ceases, and a relation to the 
adopter commences: this birth cannot afterwards become null by his 
erroneously reverting to his original family,” (Ooleb. Dig. Bit V. 1\ 
183 Comm.) 

(b) MS. 1760. 

(o) Uni a Scm1wr Moitiro v. Kali Korn itl Moamn dvr > i at 3 I . L , B. 6 
Calc. 259. 

(d) Gopeymohim Thakpor v. Sebiut Koer et ctl. East's Notes, Case 
6C; 2 Mori Dig. p 105 ; Appmien.gar v, Aletmloo Atnnuih M. S. 
iU H 





PERFECT ADOPTION* . si'it-9/f ; 

e adopted takes generally the rights and the■•dufcies'of 
a begotten son* (a) 

l< If it is onco conceded that the adoption is valid, all the 
legal consequences attached to it must follow as a matter of 
course.-” (b) 

It follows that "only one adopted son can subsist at one 
time.” (c) 

When a Hindil gives, his soil in adoption, his power, it 
was said, more resembles that of a proprietor than that of 
guardian, (d) This is true in so far as a guardian could not 
possibly give away his ward; The father has power to 
annihilate his own paternal right, and does so. by giving in 
adoption* 

The chief purpose, and originally it seems the only purpose, 
of adoption having been the maintenance of the adoptive 
father's sacra, (#) it is said A son givenis therefore the 

I). A. It. for 1858, p. 5; Narusammdl v. BalaramdcJidrh t, 1 M. II. G. 
B. p. 420. The statement must be slightly qualified. See below. 

(a) Above, p. 367, “ Adoption is as if the adoptive father had 
begotten the son.” Per Wxlles, J, in the Tagore Case, I. L R. 1, A . 
Sapp. pp. 47, 67. 

(5) Per D. Mifctor, J., in N. Bajendro N. Lafioree v. Saroda Soon - 
durec Bcibee , 15 C. W. E> 548. 

(c) Steele, L. C/p. 45‘ 

( d ) ChitJco Y. Janalii, 11 Bom. II. C. R. 199. Hois bound, however, 

.. to guard the interests of liis son {see above, Sec. VI. A 6). Under 

the Roman law down to a late time a child could bo disposed of like 
goods* and therefore let on hire or pawned. This was forbidden 
except in cases of extreme necessity, such as justify a sale under th© 
Bindfi law,.and at last wholly prohibited by Justinian. See Maynz, 
Dr. Rom. Sec. 410; Vyav. May. Chap. IV. Sec. I. paras. 11, 12, Sec, 
IV. para. 4l, Sec. V. para. 2, Chap. 'IX. paras. 2, 3, compared with 
Maim IX. 174, Vasishtha XV. 2; XVII. 31, 32. Apastamba forbids 
the sale, Pr. II. Put, 6, Kh. 13, para. II. So too does Yajnavalkya. 
EAtyayana allows it in .extreme necessity, Colob. Dig. Bk. II Chap 
IV. TT. 6,7,16. Above, p, 894* 

(e) Above, pp. 872 s&. 




Ivtij suB-fc, X j 1.A.2.J CHANGE OF SACRA. 



not of his adoptive mother, but of his adoptive father 
only/' (a) The interost of the adoptive mother and her 
ancestors in the adopted son and the religious duties to be 
performed by him is ah idea of later growth and less defi¬ 
nitely settled. It may now be accepted however that “if a 
son be adopted by the husband, the wife has a secondary 
claim to that child, because property is common to the mar¬ 
ried pair, (6) and the line of the maternal grandfather is the 
ancestry of the adopter’s father-in-law/'’ (c) 


L I. A. 2.—CHAN*CtE OF SACRA. 

The change of sacra, that is of connexion with the manes 
of ancestors, of obligations to them, and of the peculiar 
family rites and formulas is the most important element of 
adoption to the orthodox Xlindd. The supreme importance 
of initiation as completing this connexion is much dwelt on 
in, the Sistras, (d) and the due celebration of sraddlias 
occupies the chief place in the religious books, (ej For their 
effectual performance the son adopted must be qualified by a 
.complete reception into the family. (/) 


(a) Coleb. Pig. Bk. Y. T. 273 Coram. See H. II. Wilson, Works, 
vol. V. p. 57. 

(b) See above, p. 92; Coleb. Dig. Bk. II. Chap. XY. T. 18. 

(c) Coleb- Big. Bk. Y. Chap. IV. T. 275 Corara. The expression is 
m English very awkward. The son being commanded to honour his 
maternal .grandfather, this is an intrepretation of the command for 
the case of an adopted son. In the event of an adoption during a 
eon’s exclusion from caste, followed by the son’s re-admission, the 
position of the adopted son on a reconciliation between the one he has 
replaced and his father seems not to have been aettlod. (See above, 
pp. 905, 906.) The adopted son would probably be reduced to a share 
of one-fourth. 

(d) See above, pp. 872, 900 ss. 

(e) Comp. Yyav. May. Chap. XY. Sec. YII. 29 ss. 

( f) See Vasishtha II. 4, 5; XI. 49 ; H. H. Wilson, Works, vol. Y. 
p. 45, compared with the statement above, p. 984. 

« Sraddha ceremonies are performed on the anniversary of a father’s 
.death. The Paksha ceremonies are performed subsequent to the first 
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lien a son has been adopted* and has gone through the 
saimkar&s* it must be inferred that* as in the case of a. son 
by birth* a deliverance from put of the ancestors by adop¬ 
tion has by this fulfilment of duty been, effected, (a) In 
the event therefore of his death* no further adoption is neces¬ 
sary for the fulfilment of religious duty. 

The ceremonial impurity arising from births and deaths in 
the family of his birth no longer affects the person who has 
been transferred to another by adoption. He presents no 
oblations to his natural father and his ancestors, but a dis¬ 
tinct oblations” to. the adopted father and his ancestors. { b ) 


I. h A. 8.— ADOPTION TRANSFERS THE OFFSPRING 

a A man having a son is adopted and then dies* His son 
tabes his place as heir in the adoptive family/* (c) 

u This is so though another son is horn (to the adopted) 
after the adoption/* (d). 

f<r Tho son born before his fathers adoption not only is 
heir to the adoptive grandfather^ estate* but is answerable 
far a debt of the grandfather admitted by his father/* (e) 

By Act XXX. of 1870* § .6* the word C( son** in the Indian 
Succession Act (X, of 1865) is in many places made to 

year after a father’s death, at some time during the month Bah&dra- 
pad. There are.also-daily and monthly offerings for the benefit of a 
father and ancestors deceased/* Steele, L. O p. 26 n: Coleb. Dig. 
Bk. V. T. 399 note, enumerates sixteen Sraddhas that must be per¬ 
formed for*a Brfihmana recently deceased. See- 'Caleb - Dig., Bk. Y. T , 
276 Comm.; above, pp. 444, 447, 886, 896; and Comp. Ortolan, Insti- 
tuts, Tom. II. §§129,132, on the corresponding institution at Home, 

(a\ Coleb* Dig. Bk. IV. T. 155 Comm.; above, p. 872, 

■ ; (A)‘Datt; CWd. IV. 2,' * * ; • 

(a)-MSS.' 1730,' 1742. 

• (dj'MS. 1738. . v : ’ .. - 

(a) MS. 1737. See above, p. 80. A . 
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>nd to an adopted son, and “grandson” to a grandson by 
adoption. The following sections of the Succession Act 
must be so construed, § 62, 68, 92, 96, 98, 99, 100,101, 102, 
108 , 182 . 

I. 1, A. 4,—ADOPTION IN THE ADOPTIVE FATHER’S 
LIFE IS PROSPECTIVE. 

The general effect of adoption is as if a son had been born, 
though the rights thus acquired are subject to total (a) or 
partial defeasance by the birth of a real son. Thus, it has 
been said, it is competent to an adopted son to claim a 
partition of ancestral property (b) where a begotten son 
could do so,, The adoption is in this sense tantamount to the 
birth of a son to the adopter; (c) consequently there cannot 
be two adopted sons, (d) But neither does the adoption any 
more than the birth of a son affect bygone transactions of 
the father which were valid when entered into. (&) An, 
adoption during the pendency of a suit affecting the 
ancestral property, does not affect a previously completed 
gift by the adoptive father though accompanied by a trust 
in his own favour. (/) 

I. 1. A. ^ADOPTION AFTER THE ADOPTIVE FATHER'S 
DEATH IS RETROSPECTIVE. 

“ As soon as a son is adopted by a widow he succeeds to 
her husband's estate. Her independent rights and those of 

(a) As in the case of a Raj impartible. The right to maintenance 
must be excepted. 

(b) MS. 1781. 

(c) Reera Singh v. Burzar Singh, 1 Agra H. C« R v p. 256. 

(d) Steele, L, O. App, p. 393; above, p. 916. 

(e) Even in the case of a partition the right of an after-born son 
to share in divided property depends on whether he was begotten 
at the time of the partition (Yekeyamian v. Agniswarian el al } 4 Mad. 
H. C. R. 307, 310). If begotten before it, he would take a share ; if 
after it, he would share only with his father in the latter’s share. 

(/) Rambhat v. Lakshman CMntaman Mayalay , I, L. R 5 Born, at p. 
635, 
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hg/ihotlier-in-law forthwith cease.” (a) The widow succeeds 
to her separated husband, but her estate is subject to im¬ 
mediate defeasance on her adopting a son. Her right is 
reduced to a legal claim to maintenance. 

Adoption works retrospectively and relates back to the 
death of the husband of the adoptive mother, invalidating a 
gift or sale, unless it was made for preservation of the estate 
from foreclosure under a prior conditional sale by the hus¬ 
band, (&) or other necessary purpose. In the following cases 
the retroactive effect is expressed most strongly :— 

“ In Ranee KUlienmunec v. Rajali Oodwunt Singh, (c) it 
was held that according to the Hindu law, a boy adopted 
by a widow, with the permission of her late husband, has all 
the rights of a posthumous son, so that a sale by her, to his 
prejudice, of her late husband’s property, even before the 
adoption, will nob be valid, unless made under circumstances 
of inevitable necessity.” (d) 

"l’n Bamundoss Mookerjea v, Musst. Tarinee (e) (in which 
the decision of the Bengal Sadr Divani Adalat was adopted 
without qualification by the Privy Council) the Judges, refer¬ 
ring to that case,said:—‘In that case the son, when adopted, 
became the undoubted heir, and it was of course the correct 
doctrine that no sale made by a widow, who possesses only 
a very restricted life-interest in the estate, could have been 
good against any ultimate heir, whether an adopted sou or 
otherwise, unless made under circumstances of strict neces¬ 
sity.’^/) 


(«) ms. me. 

(b) Prarmath Rai v. R. Govmd Chandra Rai, 5 C. S. D.A. R. 87. 
“An adopted son is in most respects precisely similar to a posthu¬ 
mous son.” Coleb. in 2 Str. H. L. 127. 

(c) 3 Bong. S. T>. A. R. 228. 

(d) Nathaji Knshnaji v. Eari Jagoji, 8 Bom. H. C. R. 73 A. U J. 

(e) 7 M. I. A. 169. 

if) Naihaji v. Earl, supra. 
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in the case last quoted it was laid down that an 
adopted son has an absolute vested interest and a right of 
action only from date of actual adoption (a), and that the power 
of adoption in a widow does not, per se, divest her of her 
life interest. Her position in the meantime is such as 
has already been described, (b) and as she is certainly a 
manager in possession, and represents the estate, her trans¬ 
actions with respect to it must, for the benefit of the estate 
itself, be upheld \c) where they have not been palpably detri¬ 
mental or in excess of her limited powers of dealing with 
immoveable property inherited from her husband, (d) 

In the case of a dispute between a widow and her hus¬ 
band's sapin das it was lately said by the High Court of 
Madras , . , u Where bond fide claims are made which 

call for adjustment, where the existence of the husband's 
consent to the adoption is in question, we consider that the 
powers of the widow and reversioners may not impoperly bo 
exercised to effect a settlement of the claims before an adop¬ 
tion is made, and that their exercise is not affected by the 
circumstance that the dispute as to the direction or consent 
conveyed to the widow was at the same time set to rest, and 
that the arrangements affecting the estate were made in con¬ 
templation of the adoption. The widow, although she may 
have received an express direction to adopt, could not have 
been compelled to act upon it, and she might have persisted 
in her denial that she had received authority to adopt, had 
the reversioners declined to allow her to retain possession of 
the jewels." (e) 


(a) Mu$st. Tarlnee v. Banwndose Mookerjea, 7 C. S. D. A. R. 533. 

(b) Above/pp. 94, 367. 

(c) H. II. Wilson contends for the widow's full power of disposal. 
Works, vol. V. p. 66. Above, pp. 306 ss. 

($) See above, pp. 367, 368, 

(<?) Lahhmana Man, v. Lakshni Amindl, I L> R, 4, Mad, 160, 165. 
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right of inheritance then vests in an adopted son from 
r the time of his adoption only, in this sense, that until the 
adoption by a widow, she fully represents the estate, though 
with limited powers, and may maintain suits concerning it. 
Such a suit continued in her own name after an adoption 
was held to have been maintained by the widow as guardian 
of the adopted son. (a) For other purposes the adoption 
reacts as from'the moment of the adoptive fatherV death. 

The continuity of existence with the deceased does not 
affect rights and interests which were not his in his life or 
which are not a mere development of these, (h) Thus where 
a new- grant had been made, it was ruled that the absolute 
ownership of. Government in the interval from the death of 
the Rajah until the act of State by which a transfer of terri¬ 
tory was made to his widows and daughters was fatal to the 
claim of a defendant, in preference to the widow, as lineal 
heir to the Rajah, by right of adoption, though the adoption 
was valid (in all other respects), (c) 


I, 1, A. 6.—ADOPTION IS IRREVOCABLE! AND 
I ERE N OTJNC EAR LD. 

Adoption once really made is indefeasible, (d) Accordingly 
the Sastris say :—“An adoption made with due ceremonies 
and followed by the chaul cannot be set aside.** ( c ) “ It is 


(a) Dharm Das Pandey v. Musst. Shama Soondri 'Dibiah, 3M. I. A. 
229; S. 0. 6 C; W. R. P. C. 43; 2 Str. II. L. 127. 

(A) See below, >Sub-sec. B. 2. 6 (6); 

(c) Jijoj/iemba Bayi v. KamaksM Bat , 3 M. H- 0 R 424. 

(d) 2 Btr. H. L. 142. See above, pp. 365* 938. “ An adoption con- 
dlttded agreeably to the S&stras is not annullable. It is not retract¬ 
able among Brahmans after the Horn ceremony has been performed, 
nor among the lower castes.’ 3 Steele, L. C. p. 184. 

('<?) MS. 1752. “ The inadvertent omission of an unessential part, 
as sacrifice is, even where it is enjoined, does not vitiate an adoption/ 3 
Coleb. Dig. Bk. V. T. 273 C omrn. 

):£ The adoption being complete, it cannot be annulled. An adopted 
son may be disinherited for like reasons as the legitimate son 
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that./ if a lad be adopted into a family, even whore it 
is not the custom to perform houiam (sacrifice of adoption), 
he cannot he turned out of it at will.” (a) 

When a widow sought to violate this rule the Court said—^ 
“■ Nor can wo admit that the facts and the validity of the 
joint adoption (by two widows) being unquestionable, she 
is singly competent to set aside or annul in any degree 
an act which must ho assumed to have been performed in 
obedience to the injunctions of her deceased husband. 71 (&) 

An adopted son cannot renounce his family of adoption 
and the consequent obligations bo which he is subject. He 
can but resign his rights in that family, (c) A Sastri 
declared that “ an adoption cannot be annulled except on 
sufficient grounds (L e. not by mere agreement)/ 1 (d) and 
the decisions rule that the status created by adoption cannot 
be given up by. the adopted son (e) or dissolved by the 
parties immediately concerned. 

Where a woman sought to disclaim an adoption made by 
her by a deed purporting to convey her property to her 
illegitimate son, this was pronounced illegal, though the upa- 
nay an a of the adopted had been performed (after adoption) in 
hi$ real father's house. “ The adoption/ 1 Oolebrooke said, 
u being once completely and validly made it cannot be 
recalled/’ (/) 


(Mifc&ksh. on Inheritance, Chap. II. Sec. X,), but he cannot forfeit the 
relation of son,” Coleb. in 2 Str. H. L. 126. 

\a) 2 Str. H. L 126. 

(b) Ry. Boo}) Koour v. Ry, Bishen Koour, N. W. P. S. D. K, N. S. 
Pfc. II. 1864, p. |f|! 

(c) Above, p. 938. Comp. pp. 840, 792. 

(d) MS. 1741. Seo Mohapatturv, Bonomallee , Marsh, R. 817. 

(e) Itavee Bhudr v . RoopshmJm •, 2 Borr. 718. 

(/) 2 Str. H, L. Ill, 

1-feS * 
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fh one case of an adoption of doubtful validity it was 
indeed ruled that—If after becoming of age an adopted son 
execute an agreement acknowledging the validity of his 
right to depend on his performance of certain conditions, 
his infraction of those will nullify his right, (a) But the 
soundness of this judgment seems open to doubt. (6) A 
man must belong to the one family or the other, it cannot 
rest on the mere option of another person, (c) 


A. 7.—NO RETURN TO THE FAMILY OF BIRTH. 

This follows from the principles already laid down. Accord¬ 
ing to the Sastri—“ The son given in adoption cannot be 
reclaimed.” (d) 

To a question put to the Sastris by the Court in another 
case they replied :— 

“If any one about to adopt should receive from one not 
related to himself in the male line that person’s son, and 
should perform his adoption according to the ceremonies of the 
V£da, and after that cause his regeneration by performance 
of the choora and oopanayana samskar, &c., (tonsure at 
three years of age ; investiture with the string at five or eight 
years; and the remaining regenerating ceremonies) in the 
name of his own gotra, or paternal line, that son so invested 
with the lineage and estate of the adopter has no right to 
keep up connexion with the other lineage, that is, he cannot 
return to his own... ...” ( e) 


(«) Musst. Tara MuneeJDibia v- Dev Narayan et al , 3 C. S. D. A. 
B. 387. 

0) See JBdlkrishna Trimbak Tendulkar v. Satitribai , X. L. R. 3 Bom. 
54. 

(o) See re Kahandds Ndrandas, I. L. R. o Bom. at p. 164. Above, 
p. 187, and Sec. VI. A. 6 of this Book. 

(d) MS, 1748. 

(e) Rupee Bhudr r> Roepshunker, 2 Borr, 656. 





J 1-A.9.] 

ia Bombay the adopted son cannot return 
to bis family of birth, [a) 


A. 8 .—THE CONNEXION BY BLOOD WITH THE FAMILY OF 
BIRTH IS NOT EXTINGUISHED. 

Although there is a complete severance in religious and 
secular interests from the family of birth, the artificial status 
is not allowed to make marriage possible between an adopt¬ 
ed son and his real mother or sister. It is only the reli¬ 
gious and ceremonial connexion with the family of birth 
that is extinguished, and as the D&fct. Miin. VI. .10 says, 
adoption does not remove the bar of consanguinity operating 
against intermarriage within the prohibited degrees. (6) 

A. 9.—TERMS AND CONDITIONS. 

The incongruity of an adoption, the operation or abiding 
validity of which is to be subject to a' term or condition 
has already been noticed, (c) In a case of this kind the 
Court said— 

“We * * cannot find that the Hindfilaw recognizes a 

conditional adoption, which appears to leave unsecured, and 
in jeopardy, the objects contemplated by the adopting, and. 
to involve an element of injustice to the adopted party * ^ 
Insubordination to the widow of the deceased adopting fatliei 
being an insufficient [reason] * wo hold that he could not 


• (a) Sreemutty Rajcomaree Dossee v. Nobeoomar Mullick, 2 Sevesfcre, 
641 note. . 

(J) Moottia Moodelli v. Vppon Venkataelwry, M. S. D. A. B. for 
1858, p. 117; Naraaammdl v. Balardmdchdrloo, 1 M. H. C. R. 420. See 
above, p. 1022. 

(c) Above, p. 187 Note (d). Under the Roman law there could 
bo no “ adoptio ad diem ” or “ sub conditione.” as mancipation by 
which it was originally effected was a solemn public act not suscep¬ 
tible of qualification. Sue Maynz, Cours. de Dr. Rom. Sec. 419; 
Goudsm. Band. p. 155; Maine, Anc. Law, p. 206 (3rd Edn.). 
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ally do so {a) and that the entry of such condition in 
the wajib-ool-urz (b) is worthless and ineffective. Nor do we 
admit that any value or efficacy would accrue to the entry, 
or that any validity would be given to the condition, even if 
the defendant, * * when still very young, whether lie were 
legally of age or not,authenticated the wajib-ool-urz, pro forma 
with the view of curing the ostensible defect of its having 
been authenticated by his father after his decease. It would 
be extremely inequitable to hold that he thereby deliberately 
intended to express his assent to the conditions * of which 
it is quite possible, and not at all unlikely, that he was igno¬ 
rant. Even if lie were aware of it, and ignorantly supposed 
himself to be bound by it, wo are not. prepared to admit 
that he is for that reason bound by it/* (c) 

In discussing under the preceding Section (d) the legal 
possibility of making an adoption subject to terms differing 
from those annexed to it by the law, the effects of agree¬ 
ments and of adoptions thus made have been to some extent 
considered. It would seem, that of the several cases which 
occur in practice that of the adoptive father's stipulations 
for preserving the estate, and securing his widow against 
destitution could not be refused effect by the Courts, so far 
at any rate as they bear on his separate or sole property. 
But if a man adopting for himself may do so on terms 
varying the usual rights of the son, it is but a slight exten¬ 
sion of the principle when wills are once admitted to say that 
ho may by a power or will allow his widow to impose such 
terras* And when a widow takes the whole estate without any 
will or direction to adopt, but with an assumed license from 


(«) i . e. prescribe such a condition. 

(&) A petition, memorial* 

(c*) Per Curiam in Ram Surun T)as v. Musst Pren Kooer , N. W. P. S. 
D. B. Ft* I., 1865, p. 298. Comp, the remarks of the Judicial 
Committee above, Sec, YI. A. 6. 

(d) Sec.YI. A.G> 
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(§rhusband, it may be conceived that he.knowing an adop¬ 
tion was probable, but entirely at the option of the widow, 
lias given her a tacit ’authority to make her own terms. 
This logical development of the principles involved in the 
allowance of a will seems to be contained in the following 
two cases. 

Where a power of adoption had been given by will to a 
wife coupled with a direction that the widow should during 
her life retain the whole of the testator’s property, ancestral 
as well as self-acquired, it was held that the widow, after 
adopting, had a life interest with remainder to the adopted 
son. (a) 

In ii 'amasami Aiyan v. Vonkataramaiyan [b) where the 
natural father of a boy,whom the widow of a deceased Hindi! 
proposed to adopt as a son to her husband, entered into a 
written agreement with her to the effect that the boy should 
inherit only a third of the property of his adoptive father, 
the Privy Council held, that the agreement was not void, 
but was at least capable of ratification when the adopted son 
became of age. Okltko v. Janaki (c) was referred to doubt- 
ingly. The stipulation that the boy adopted as a son should 
obtain that status without the corresponding rights was one, 
no doubt, unwarranted by the Hindu law of the Sastras, and 
was subject to challenge by the son until he had ratified it 
on becoming sui juris. The Pandits consulted in Bengal on 
this point had said that an instrument by which a widow 
adopting- a son reserved the property to herself for life was 
not. lawful. The adopted son, they said, in spite of such 


(a) Bepin Behari Bundopadhya v. Bi'ojo Nath MooUopadhya, 1. L. It. 
8 Gale. 357, following Musst■ Bhagbutti Daee v. Ckoivdry Bholanath 
Thakoor el al, L. It. 2 I. A 256. The latter is not a case of adoption, 
hut of a settlement by a man on his wife with the concurrence of his 
kritrima son, to whom was given a remainder on the wife’s death. 

(b) I. L. It. 3 Mad. 91. 

(c) 11 Bom. H, G.B. 199. 
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Instrument, was entitled to the estate, (a) In a some- 
what similar case in Bombay, an adoptive mother (Koli) 
made an agreement with her son, whereby he resigned to 
her the bulk of the family property. This was pronounced 
by the Sastri illegal, and the adopted son, if capable, was, 
he declared, still entitled to inherit, subject to the duty of 
maintaining the mother. (b) But wills also are not allowed 
by the feastras, and yet in one form or another they have 
S' 1 U P to meet social needs, even within the sphere of the 
Hindu law*. So too the customary law has approved reason¬ 
able arrangements for the adopting mother’s security. 
It seems impossible now to say that this advance will not 
be maintained, (c) 

Oases such as that of Hciwiguttco A.chcLTje& v. I&isto Soon- 
duvee Debia, referred to above at p, 1110 note(c), must raise 
questions as to whether by the disposition the adopted son 
takes a vested estate forthwith on his adoption, although 
his enjoyment or actual possession be deferred, or whether- 

(«) Mussi Soolukhna v. Ram Booled Panel eh, 1C. & D. A. R. 324. 
(1st Edit) Above, p, 177 (c). 

( b) MS. 15. 

(c) Any interest that a widow allows an adopted son to take in 
possession during her own life must so far be a detriment to her 
own estate, seeing that she is owner of the whole, and cannot, accord¬ 
ing to the Sasbris, be deprived of this which they regard as a jointure 
by any testamentary disposition made by her husband. In the 
case of Musst. Ooolab v. Mussi. Phool (1 Borr. 1/3) the Zilla Judge pro¬ 
posed to the Sastris a question—Can a man separated in interest 
from his brother, and whose wife is alive, bequeath his property to 
his brother’s son F Tho answer resting on the Mitakshara was—“ The 
w lf° ..... has a right to inherit her husband’s estate, and a 
will made by the husband .... in favour of his brother’s son is 
not valid.” (pp. 175, 176.) This was confirmed by the Pandit of the 
Sadr Court (p. ISO). The theory of a power of bequest equal to the 
power of' gift was not accepted by the law officers in these cases, 
and the widow was regarded as taking by a kind of survivorship, 
though no doubt with a restricted interest or faculty of disposal. 
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estate Is wholly contingent or future. Such questions 
will probably be dealt with according to the analogies 
furnished by the English cases. A gift subject to a condi¬ 
tion precedent could hardly be made under the Hindu law, (a) 
though one deferred, or by way of remainder, would not 
be inconsistent with it, the ascertained interest being created 
from the first. Such an estate, immediate in interest though 
deferred in enjoyment, must have been contemplated by the 
Court in the following remarks :— f; Whatever directions an 
adoptive.father may have given in regard to the time when 
the son was to get into the management and enjoyment of the 
estate, still he was the son and heir from the time of his 
adoption, and by his death apparently the mother would suc¬ 
ceed him.^ (b) 


I; 1. B♦—SPECIFIC EFFECTS . 

B. L--AS TO THE RELATIONS BETWEEN THE ADOPTED 
AND HIS FAMILY OF BIRTH. 

B. L L—BETWEEN THE NATURAL PARENTS AND THE 
SON—IMMEDIATE PERSONAL RELATIONS. 

(a) PARENTS THE ACTIVE SUBJECTS. 

“ When a father has given his son in adoption, Iiis status 
and rights as father are extinguished/* (c) Accordingly it 
was ruled, that the adoptive parents have a right to the 
guardianship and society of the adopted son superior to that 
of the natural parents, (d) The boy is often left for a 
longer or shorter time with his family of birth, but tc though 
an infant after adoption be brought up by his natural parents, 
they must on demand surrender him to the widow who 


(«) See above, pp. 186 ss. 

(b) Per L. Jackson, J., in Gobindo Nath Roy V. Ram Kan ay 
Chowdhry, 24 C. W. R. 183, 

(c) MS. 1759. 

( d ) Lakshmihai v. ShridfiarVcwudev TakU, I. L. R. 3 Bom. 1. 







PERFECT ADOPTION, [wk. ni.s. vn, svb-s. Jj 1. 


^aifepfced him. (a) <( The natural father need not incur the 

expense of getting the boy married j ifc devolves properly on 
the adoptive mother. She cannot recover from his father 
the expenses of his adoption and investiture. She cannot 
restore the boy, nor can the father reclaim him on the 
ground of having got him married/* (b) 

cc Tonsure performed in the family of the natural father, 
after gift, has no vitiating effect/* (c) 


(£).-*-SON THE ACTIVE SUBJECT, 
boy severed by adoption from his own family and 
incorporated in. the adoptive family is not affected in status 
by performing the funeral ceremonies of his natural father 
and mother/* (d) 

“ An adoptee performs the ceremonies of Kreea and Pukslx 
for his [natural] father and relations, only in case his natural 
father should die without any other son or near relation, 
when he would perform them as a Dharmap&tra. An adopt¬ 
ed performs Sutak (e) for his natural family according to 
their adoptive relationship/* (/) 

(a) In the Manic ar^ case the S&stris in the opinion quoted above, 
p. 1010, recognize a widow’s direct interest in adoption for securing 
her own future happiness. See too p. 938. 

Ib) MS. 175J, 

(c) MussL Doolubh Dai v. Manee Beebee , 5 C. S. T). A. R. 50. “The 
adoption of a child.for whom tonsure and other cere¬ 

monies were afterwards performed under the family-name of his natu¬ 
ral father, would be nevertheless valid: for the ceremony of tonsure 
performed under the family name of his natural father is void, be¬ 
cause he did not then belong to that family; and because the cere¬ 
mony is performed by one who had no right to do so, since he truly 
became son of the adopter, and certainly belonged to his family, not 
having been already initiated under the family-name of his natural 
father when the adoption took place.” Coleb. Big. Bk. V. T. 2/3 
Cornm, 

id) MS. 1673. 

(e) SAbaka—Impurity; liore ceremonies for its removal. 

(/) Steele, L. C. p. 185. 
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jince it is not a fit praotiee for a sou given to perform, 
the obsequies of liis former mother, it is proper to take for 
adoption a boy whose'mother is living, and who is given 
both by her and by her husband.’’ («) 

• '** In ease of being adopted by lus father’s brother, the 
adoptee is enjoined to perform the SiMdha. both for his 
natural and adoptive fathers, inheriting the property of the 
former, however, only in default of heirs in order of succes¬ 
sion before brothers’ sons.” (6) 

An adopted son is considered in the nature of a purchaser 
for valuable consideration, which is liis loss of inheritance in 
his natural family, (c) 


B. 1. 2.—RELATIONS’ AS TO PROPERTY. 

“An adopted son forfeits all right of inheritance in his 
natural family.” (d) “He (the adopted son) cannot, after 
being adopted, claim the family and estate of his natural 
father, which follow the funeral oblations; nor is be liable to 
Lie ,1 Q+.iirnlit'f:Ltber’s debts. ’ i6-\ lie 


pay liis naturaj'father’s debts.” (e) “ Ho (an adopted son) 

Can only inherit from his natural father, in default of other 
heirs in previous order of succession.in virtue of his 

adoptive, not his original, relationship.” (/) Even where 
the sacrificial idea is absent, “ a Jain adopted by his uncle 


{a) Coleb. Dig. Bk. V. T. 275 Comin. The conception is that with¬ 
out a positive resignation the mother’s claim to the son’s religious 
services may continue. 

(6) Steele, L, C. p. 47. He ranks as a brother’s son. 

(c) Gop 'ymohm Deb v. Rajah Ray Kisam, cited in Doe Bern Henco - 
wer Bye v. Ilansrower Bye, East's ."Notes, Cafe 75 ; 2 Mori. Dig. p. 133., 
See above, Sec, VI. A. 7. 

(d) Appaniengar v Alemalu Amnal, M. S. D A. Dec. 1859, p. 5. 

(e) Steele, L. 0. p. 47; Mit. Chap. I. Sec, XL para. 32; above, 
p. 365; Coleb. Dig. Bk. V T. 181 ; Manu IX, 142. The term “funeral 
oblation,” intends that which is made for a father, 

C. p. 186 , 


(/) Steele, L 
140 u 
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to be heir as son to his natural father/’ ( a) Tho 
Sfistri added that “ what he had acquired before adoption 
by using the capital of his natural father belonged to the 
latter.” (h) The natural relation was in fact juvally annul¬ 
led; and his father would no more inherit from him than lie 
from his lather, (c) But in an emergency the Sistri says— 
“ Should the natural parents have no other heir, the son 
they gave in adoption may perform their Sraddhas and take 
their property also ”(d) 

After adoption, the person adopted cannot mortgage 
property belonging to his natural family, nor can his widow 
do so after his death, (e) 


B. 1. 3.—• HEL AT10NB AS TO OBLIGATIONS. 

The natural father is not responsible for the debt of a 
son given in adoption. ( f) Nor conversely is the son li¬ 
able. {y) Thus the S as tri says :—“A son given in adoption 
must pay his natural father’s debts only if he has inherited 
property from the natural father/’ (k) and in the case of a 
suit it was ruled that an adopted son is not liable for debts 
of his natural father who died in jail in execution of a decree 
for debt against him. (i) 


\ (a) MS. 1757. 

(b) MS. 1 75k 

(c) Col eh. in 2 Sbr. H. L. 129. 

(d) MS. 1761, 

(c) Yrntbai horn Daji x Joti, Bom. H, 0. P J. 1875, p. 16. 

(./) 2 Str. H. L 125; see Udaram Sltaram v. Rdnu, 11 Born. H. 0. 
R, 76, 84, 86. 

(g) ■ Pnmvullubh v. Deokristcn, Bom. S. D. A. Sel. Rep. 4. 

(h) MS. 1758. Sev above, p. 365. 

W Pnmvullubh Gokul v. Deokristmi Tootjaram, Bom. Sel. Rep. p. 4. 
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__ . 4.—RELATIONS BETWEEN THE ADOPTED AND 
THE OTHER MEMBERS OF HIS FAMILY BY BIRTH- 
IMMEDIATE PERSONAL RELATIONS. 

An adopted son is to be considered as one actually begot- 
ton by the adoptive father in all respects except an incapacity 
to contract a marriage in his family of birth, (a) 

“Adoption does not remove the bar of consanguinity 
operating against intermarriage within the prohibited 
degrees.''' (b) 

“An adopted son is restricted from intermarrying with 
any girl of either his natural or adoptive families within the 
prohibited degrees, and his descendants are under a similar 
restriction with regard to the former family to the third 
generation, viz. so long’ as remembrance may continue of 
the adoption/’ {<•) “ He cannot intermarry with either his 

natural or adoptive gotr." (d) 

A Sastri said in one case, that “ adoption severs the con¬ 
nexion with the natural relatives so completely that tho 
adopted son’s widow may adopt his younger brother.” («) 
We have seen that there is some authority for this kind of 
adoption, (/) but the better opinion appears to be that em¬ 
bodied in the'ruling that an adopted son cannot adopt as his 
son his brother by birth, (g) 


(а) Narasammal v. Balaramdcharlu, 1 M. IT - C. It. 420. The same 
case pronounces strongly against the adoption of a sister’s soil in the 
Andhra or Telingana country. 

(б) Moottia Moodelli v. Uppon Vancatacha.rrij, M. S. D. A. Dec. 1858, 
p.117. 

(c) Steele, L. C p. 47. Above, pp. 937,9 
(cl) Steele, L. 0. p- 186. 

(e) MS. 1625. 

(/) Above, p 1021. 

(p) Moottia Mooddli, v. Uppon VcncatacMmj, M. S. D. A. B* 1858, 
p. 117. 
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B. 1. 5,—RELATIONS AS TO PROPERTY. 

A son (an only son) who, having been given in adoption 
has passed out of his family of birth, has no longer any claim 
to the property of that family/* (a) and reciprocally, a 
member of a Hindu family cannot as such inherit the pro¬ 
perty of one taken out of that family by adoption. His 
severance is so complete that no mutual rights as to succes¬ 
sion to property can arise between him and his relations of 
■the natural family, (b) Hence it was said, that on unadopted 
son. dying without issue, his property reverts to bis adoptive 
family, his introduction into the new family causing his 
severance from his natural kindred, and they forfeiting all 
claims to succeed to his estate, (c )L 


B 2. -CONSEQUENCES AS CREATING' RELATIONS IN TEE 
FAMILY OF ADOPTION. 

B. 2. 1.-BETWEEN THE PARENTS AND ASCENDANTS, 
AND THE SON AND DESOENDANTS—IMMEDIATE 
PERSONAL RELATIONS.. 

(a) PARENTS THE ACTIVE SUBJECTS. 

<c An adoptive father is entitled to the custody of the person 
of the adopted sonP (d) It follows that the proper resi¬ 
dence of an adopted son is with his adoptive parents, (e) 
The only exception is in case of cruelty or incapacity. Thus 
'it was ruled that the adoptive parents, if willing, have a 

(a) MS. 1756 , 

(&) Narasammrd v. BalkrdmdcMrln, 1 M. H. C. R. p, 420 ; Bdym 
Krishnamachdriyar v Kiqypannayyangar, 1 M. H. C. R. p. 180 ; Sr ini ~ 
vasa A yy an par v. Kupp&n Ay pang nr, 1 M. II C. R. p. 180. 

(c) T. M. M. Narrnina N■imboodvipdd v, P. M. Ttiinvrmna Nwrrtiflo- 
dripatl , M, S. D. A. R for 1855, p. 125. 

(d) ATS. 1077. 

{e) Lahslmib'ai v. Slmdhar Vasudev TuMe „ I. L R. 8 Bom. I. 
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_jter right to act as guardians of their adopted sous than 

the natural parents, in the absence of proof of ill-treatment 
towards the boy or incompetency on their part to take care 
of him ; the boy’s residence with the adoptive family being 
part of the consideration for adoption, (a) 

An adopted son can claim maintenance from his father until 
put into possession of his share oi the ancestral estate. (/') 

“An adopted son’s widow must he supported by her 
mother-in-law, who has got possession of the deceased's 
vatan.” (c) 

The chaul and munj of the adoptive son should be per¬ 
formed by the adopting widow (though but 10 years 
old). (J) 

The adoptive parents’ authority, as wo have seen, (e) does 
not extend to giving away their son in adoption. 


B. 2. 1.—IMMEDIATE PERSONAL RELATIONS. 
(i>) SON- THE ACTIVE SUBJECT. 


“ Adoption is.(1) to secure his (the adoptive father’s) 

happiness in the future state by the adopted son's or his de¬ 
scendants’ performance of funeral rites (kreea), mourning 
(sootak), and annual oblations of rice (sraddh sapindadan) ; 
and (2) to preserve the adopting parents’ good name in the 


(a) Lakshnibai r. Shridhar Vasmdev, Bom. H 0. P. J. for 1878, p • 7; 
g. c. I. L. R 3 Bom. 1; Shea Singh. Mai ▼. Miisst. Dakko et til, 
6 M W. P. R. 382. 


(J) Agyuvu Mwpfandr v. Nilddatchi Ammal, 1 M. H. C. R. p. 45. 

(cj MS. 1928. The widow of a predeceased adopted son lias of 
course the same right to maintenance as if he had been a son by birth. 
(Above, pp. 246 as ; Milraj Kuonwar v. Soolian Koomvar, N. W. P. S. 
I). A. R. for 1862, p. 240). 

(d) MS. 1648. Steele, L. C. 187. Above, p. 998. The ceremo¬ 
nies ought to be completed on the widow’s attaining maturity. 

(«) Above, p. 1040. 
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by the practice of alms-giving. 
Brahmans, pilgrimages and other Hindu virtues.” (a)' 

“The forefathers of the adoptive mother only are also the 
maternal grandsires of sons given, and the rest, for the rule 
regarding the paternal is equally applicable to the maternal 
grandsires (of adopted sous')/' (h) 

“ Though the adoption be not annulled, yet should the 
adoptee not perform his. filial duties, he separates from his 
adoptive father, receiving some share of the property/' (e) 

A n adopted son succeeds to the adoptive father's property, 
subject to the right of maintaining the widow, (d) 

(a) Steele, L. C. p. 42. In Ram, Soonder Singh v Siirhttnee Dfisi, $2 
C. W. R- 121, Mifcter, J-, says the prescribed repetition of the SrM- 
dhas implies a power of repeated adoption by the widow though a son 
should have attainedunaturiby and passed through all the Saxnsk&ras. 
There docs not seem to be any authority for this, but at any rate the 
duty would be that of the widow of the son should there be one. (See 
above, p. 98, and Sub-Sec. I. 1. A. 2 of the present Section, p. 1148). 

(b) Vma ttankar Moiifo v. Kali Km .nil Movumdar at al, I. L. R (j 
Calc. 201. According to Datb. Mini. VI. para. 50, the manes of the 
adoptive mother’s ancestors benefit by the $raddhas celebrated by 
the adopted son. Cf In the double set of oblations, it is indispensably 
necessary that the son should perform the 6raddha for the paternal 
line, not for the line of his maternal grand fa ther: but it is simply 
reprehensible in one who performs the Sraddba for the paternal 
ancestors, not to perform it also for the maternal grandfather and 
bis progenitors. Consequently, since the Srfiddha may be performed 
without noticing the maternal grandfather’s line in a subordinate 
double set of oblations, and tlio like, the Sr add ha, for the maternal 
ancestors is not> requisite to the completion of the obsequies perform¬ 
ed in the dark fortnight of Aswina.” Coleb. Dig. Bk. V. T. .27.3 
Comm. 

(c) Steele, L. C.-p. 185; above, p. 939. As to a second adoption 
on the refusal or incapacity of the first adopted to fulfil his duties, 
see above, pp. 585, 587, 988, 946. 

(d) Bunc/ma v. Atchama, 4M. I. A p. 1; S. C. 7 C/W. K. 57 P. 0. 
See above, p. 248. “ The adoptee is bound- to provide the widow in 
necessaries.” Steele, L. 0. p. 188. 


feeding 
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-^^There being a born son and an adopted son, they are 
jointly and severally responsible, accordi ng to their means, for 
the support of their parents.'” (a) 

u A daughter-in-law adopts a son, and as his guardian 
manages the estate. The mother-in-law can claim main¬ 
tenance from her / 1 (b) 

A widow of an adoptive father being refused maintenance 
by the adopted son sold part of the estate in her possession. 
The Sastri said the adopted son could recover it only on 
payment of the purchase money and interest, (c) 


B. 2. 2.-RELATIONS. BETWEEN THE PARENTS AND TUB 
SON WITH RESPECT TO PROPERTY. 

0) BETWEEN THE ADOPTIVE FATHER AND SON. 

An adopted son has all the rights of a son born, (d) 

An interest vests in the adopted immediately on his adop¬ 
tion, (a) though he be a minor, and ho is entitled to the 


(a) MS. 1842. 

(b) MS. 1831. 

(c) MS. 16. See above, pp. 252,653, 762; below, Sub-sec. B. 2. 2. (b). 
Provision may be made for a widow’s maintenance before ejecting 
her. (Sec above, p. 653.) 

(tl) Steele, L. C. 47 ; Maharajah Juggurnath Sahaie v. Musst. Muhhun 
Koomnir , 3 0. AV\ R. C. R 24; Teencowrm Chatterjee v. Dwonath 
Banerjee, 3 C. W. R. 0. R. 40; Ry. Kishenmunee v. Raj Ooclwunt Singh, 
3 0. S D. A. R. 228; Srinivasa Ayyangdr v. Kup;pan Ayyangdr, 1 
M. IX. 0. R. 180; A T . Ghandvasek/uirudu v. N. Brcmhanna, 4 M. H. 0. R. 
270; R . Vyankatrav v. Jayavantrm % 4 Bom. H. 0. R. A. C> J. 191 ; 
Trimhak Bdjee v. No: rain Yenaik, 3 Morris 19; Ray an Krisknarmchari- 
ydr v. Kuppannayyangdr, 1 M. £L C. It. p. 180; Sree Narnia Rai y. 
BhyaJha, 2 C. S. D. A. S. 27. 

(e) Sudannnd Mohajpattur v. Sorjo Moneo Debee , 8 C. W. R. 455 ; 
S. c. 110. W. R. 436* reversed, 20. C. W. R. 377, by the Judicial 
Committee on the ground that the validity of the will questioned by 
the adopted son had been.adjudged in a previous suit by him. 





I^PdUts after his adoption,, (a) as also to immoveable property 
purchased with money derived from ancestral estate, which 
property continued to exist at his adoption, (b) 
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u 'A man who has adopted cannot alienate immoveable 
property without good reason. With reason he may, espe¬ 
cially what he has himself acquired.” (c) The older cases 
agree with this opinion, as when the Judicial Committee 
ruled that by adoption a person divests himself of his right to 
dispose of immoveable property without the consent of the 
son adopted, (cl) Adoption, however, it has been, ruled, 
is not a valuable consideration proceeding from the boy 
adopted in such a sense as to bind the adoptive father against 
an alienation of his self-acquired property, (e) The adopted 
stands in this respect on precisely the same footing as a son 
by birth. (/) The case might have been dealt with on the 
ground that where no more was engaged for, the adoption 
gave to the adopted only the ordinary advantages of a son. 


(а) Srcemutty Deem Moyee Dossee v. Doqrga Pershad Miliar , 3 0 . 
W. R. Misc. 0.’ 

(б) Sudmand v. Bonomalee,j8 C. W. R. 256, and cases in Hote (l) 


above. 


(c) MS. 1725. 

(d) Bamjama v. Alabama* 4 M. I. A. 1 ; S. 0. 7 C. W R. 1\ C. 57. 

. See above, pp. 614 ss, 208 ss. 

(o). Pur&Jwtam Sheairi v. Vasudev Sheuviy 8 Bom. H, C. R. 196 
O, C. j. 

(/) The case of MohapaUur v, Bonomallee(see above, p. 723) was 
•relied on, -because as in it the first adopted son suing as heir did 
not dispute the father’s disposal of his self-acquired property, it was 
thought apparently that it could not be disputed. But that was a 
Bengal case, and in Bengal the relations of father and son as to property 
are different from what they are in Bombay (dee Dayubhaga, Chap. II. 
8, 17, 18, 28-30 ; 2 Sfcr. II. L. 437, 414 ; Mib, Chap. I. Sec. I. para. 27 ; 
above,p. 667 ; 12 M. I. A. at p. 38, fcherb referred to ; 2 Sfcr. H L 449). 
Under the Mitakshura the son has a joint interest in the immoveable 
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there seems to be no doubt that on tlie principle of the cases 
referred to in Sec. Vi. A. 6 and 7, his becoming an adopted 
son would be a consideration (n) such as would make the 
transaction binding. 

The right of interdiction has been recognized by the 
Sastris as acquired by adoption as in the following instance—* 
“ An adopted son can claim from his father property that 
the father is making away with in order to deprive the son 
of it, (b) as an alienation made iu order to deprive a. son or 
brother may be rescinded by the Stated 

property acquired by the father. He must submit to his father’s 
dealings with such property on account of his subordination and the 
father’s freedom from control (self-government) ns manager (see 
above, pp. 211, 048), but this subjection cannot last beyond the 
father’s life. The father’s right is one of joint ownership plus 
svatantvata, unshared control (see 2 Sfcr. H. L. 443). On bis death the 
son’s right by survivorship makes him complete owner, and the 
lather’s . will cannot operate against him, although it would be 
effectual against others,, not co-owners, only successors. (See above, 
p. 587). Tko right to sell is nob identical with the right to give, nor 
is the right to give identical with the right to devise (see above 
p. 219). This is manifest from what the Judicial Committee say in 
LaMJman Dada Salk's case (I. L. II. 5 Bom. at pp. 61, 62) ; and 
though, the law of wills follows the analogy of the law of gifts it 
need not go so far. It is plain that it does not; and the power of 
a father to devise his acquired lands away from his son cannot appa¬ 
rently be rested on the recognized authorities (see Vviw. May. Chap. 
IV. Sec. l. paras. 4', 5; CJolebrooke at 2 Sfcr. II. 3 j. 46?.), 4,16). In the 
case of Goolab and Phocl (above Sub-Sec. A. 9), the Sastris 

and the Courts refused effects to a will which went to deprive widows 
of their right of inheritance, though undoubtedly the wims could not 
have interfered with their husband’s dealings during his life. Ellis 
at 2 Sir. II. L. 428 expresses a similar opinion. Colebrooke differed 
only because he thought the power followed from wills rankingas gifts. 
The right of a son is as co-owner, that of the wife altogether 
dependent (pee Nnrbadabai v. Mahadev Ndrmjan^ I. L. ft- 5 Bom. 99), 

(a) Sec Bhala Naham v. Parbhu Ravi, 1. L E. 2 Bom. 67. 

(b) MS, 1735- 
147 h 
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a contract been made or property settled on tl 
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Toshi haying an adopted son, 15 J years old, executed a 
deed of gift of part of his vatan to his daughter^ children. 
This was endorsed with an assent, by the natural father of the 
adopted son* Such signature was pronounced useless. But 
the adopted son was pronounced answerable to make good a 
gift of part only of the vatan. (a) 

A gift of a house made by a Brahman to his mistress does 
not enable her to dispose of it to the detriment of his subse¬ 
quently adopted son, though she may retain it for life if she 
behaves becomingly to her master ” (i. e. apparently the 
son) . (?•) 

i( An adopted son may claim a division of ancestral property 
from his father, but not of his father’s own acquisitions/* (c) 

“An assignment of a village for maintenance to an 
adopted son cannot be revoked. 1 (d) 

An adopted son can sell his right, title, and interest in his 
share of undivided, family property, (e) 

<f An adopted son’s son can claim a share of the grand¬ 
father’s (former) property though his father be alive, unless 
the property having been mortgaged or alienated the father 
has .recovered it/* (/) 


(«), MS. 711. See ahove, p. 194. 

(b) MS. 712. See above, pp. 762, 763. The donor could by an 
explicit grant give her a larger interest. See above, pp. 208, 293, and 
See. VI. A. 6 of this Book. 

(c) MS. 1731. Tn answer to Q. 1704, it is said, he cannot claim a 
partition (nature of property not specified). 

id) MS. 790. This was probably understood as a case of partition* 
See above, pp. 702, 939, 

(e) Rutob bin Bapooji r. I\mdooranrjachanja , Bom. H. 0. P. J. 
1873, p. 176. The son was tenant of the whole property, and his inter¬ 
est was sold in execution. The purchaser was pronounced liable to the 
adoptive lather for a moiety of the rent, ho having been put into 
possession of the whole. See above, p. 663. 

(/) MS. 1736. See above, p. 722, 
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.... adopted son becomes heir to the whole of the adoptive 
father’s property, and is excluded from inheritance in his 
own family, (a) 

A son, adopted by a widow under her husband s authority, 
supersedes all other heirs. ( b) 

A son, adopted by a widow of a predeceased son, succeeds 
to liis grandfather's estate as well as to that of his own 
adoptive father, whether the adoption took place in the 
grandfather's lifetime or not, (c) If the adoption was made 
with the consent of the grandfather, his subsequent disposi¬ 
tion or the birth of a son to his daughter in wedlock will not 
invalidate the adoption, (<f) 

An adopted son takes by inheritance and not by devise (as) 
ill the case of his adoption by a widow under an instrument 
providing* for the boy only as an adopted son and successor. 


(a) Bhasker Buchajee v. Narro Bagoonath , Bom. Set Rep. p. 25 ; , 
JDuttnarcien Singh v. Aje&t Singh et al t 1 C. 8. I> A. R p. At; 
Gopeymohun JDcb v J.tajci Ray Bissau, see leasts ISTotes., base t o ; 
Ranee Bhmvanee Dibeli v. Ranee Sooriij Munee , 1 C. S. T>. A. It. p. 135 ; 
Srinath Senna v. Radhahaunt, 1C. B. D. A. R. p. 15; Appamengarv . 
Alemaloo Ammal, M. S. D. A. It. for 1858, p. 5; Raje Vyankatrdv v. 
Jayavantrdv , 4 Bom. H. C. It. A. 0. J. p. 191. 

ib) Yeerapermal PiUay v. Narain Piling, 1 Str. 91 ; Nundkomar Rat 
v. Rajindernaraen, S. D. A. R. p. 261. “ Such child may be 
provided for as a person whom the law recognizes as in existence at 
the death of the testator, or to whom by way of exception, not by way 
of rule, it gives the capacity of inheriting or otherwise taking from 
the testator as if he had existed at the time of the testator s death, 
having been actually begotten by him. Willes, J., in the lagoTc Case, 
L R, Sapp. I. A. at p. 67, See above, p. 983. 

(c) Gourbuttab v.Jnggern.otpersaud Milter, Macn Con- H L- 217 
{cl) Ramldshen Surkheyl v. Muss t. Sri Mu tee Ditea et el, 3 C- S. D. A. 
R. 367. The assent of the grandfather was necessary on the principles 
stated lu Sec. III. B. 3. 33. 

( fi ) Atusst. Bhoohum Moyee Debia v. Ram Kishore Achrrj ChovMhry et 
al, 10 M. 1 A. p. *279, 309; S (\ 30. \V. R. P. C. 15; Beng S. D. A. 
R. for 1856, p. .122 Sc above. Sec. ‘VI. A. 6. 
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adopted son, though separated from Lis adoptive 
father., succeeds to the residue of the latter's estate, undis-' 
posecl of by him by gift or will, in preference to the widows 
ia sGa&fr , he dies leaving no unseparated . son surviving: 
him. (u) ' 

On an adopted son'& dying without issue his adoptive 
lather's property goes, it was said, to his natural heirs. (i>) 
This wouM* depend on whether the son died before or aftjpv 
the father. 

Iu a suit by an adopted son to set aside n will, the will 
was held of no effect as a valid devise of property, A t the 
.father’s death the right of survivorship was in conflict with 
the right by devise. Then the former, being the prior title, 
took precedence, (c) ; 

As an adopted Son has no* more rights than a natural son 
would have, so.the adopter is at liberty, it was said, according 
to the law of Bombay, to dispose by will of immoveable 
property acquired by him, to any one he pleases, (d) 

If an elder adopted son takes the whole of the ancestral 
property^ which the father could not dispose of without fij$ 
consent, be must give up for the benefit of the second 
adopted son the whole property included in the devise, to 
the disposition or which his consent was not necessary, (#) 


(a) Balkriskna Trimbach v. $<n?Hribai, I. IT R. 3 Bom. 54. See above, 
,p . p. 

ih) Sahrahmaniijn Mud all v. ParvaU dm null r M. S. I). A. It, for 
1859pp. 205. 

p’) Vttla Bi'ffonv. Yamemmma, 8 M. H . C. K, (L 

(d) Punt shot am- v. Yasndev, 8 .Bom. H. €• EL. .196 0. (J. J. Sec 
above, pp. 208 ss, 641, 772, 

(<r) Rimyania \\ AWuma f 4 M. I A, T; S. O. 7 0. AY, R p C. 57„ 
The right of the second adopted son routed wholly on the devise, hm 
adoption, being i rival id. 
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Hindu cannot disinherit a duly adopted son, even lor 
bad character, nor can lie adopt another, (a) It is only in 
an extreme case of violation of duty that a .son's rights are 
lost, or that a father can disinherit an adopted son. Both 
stand on the same looting, (b) 

Renunciation by an adopted son of liis right in his 
adoptive lather's property, though permissible, does not free 
him from adoption. If he resigns the right, the adoptive 
mother succeeds to the separate property of her husband. {>) 

Au adopted son may for money relinquish his share in the 
adoptive father's family. This puts him into the position of 
a separated son. It does not disinherit him. If he be dis¬ 
inherited for adequate cause his son takes his place as heir. ( d) 

O n the death of an adopted son before that of the father 
his joint proprietary right, like that of the son by birth, is of 


{a) Daee v. Motet, 1 Borr. 84. “ It is declared that, if culpable, 

even a son of the body doe 9 not take the heritage, hence vicious sons, 
Whether begotten in lawful wedlock or the like, or adopted as sons 
given and the rest, are excluded from participation sons so adopted, 
being void of good qualities, shall have a maintenance : but such 
sons, being .virtuous, shall take the inheritance of a father, or of his 
kinsman,” Ooleb. Dig. Bk. Y. T. 278 Comm. Set above, p. 575, 585, 
587 A person cannot disinherit Iris son by will, Oopeymobm I)eh v. 
R. Rayh'smi, East’s Notes,.Case 75 ; Prammllubh Gokul v,. Deokristn 
Tooljaram , Bom. Sel. Hop. 4. 

(b) Sarfanund Mohceputtee v. Boncmallee, C. S. I>. A. ft. 1863, 
p. 205. See above, p* 1146. In Kh&ndesh, it was stated in answer to 
Steele’s inquiries, that exclusion from caste does not cause a forfeiture 
of property or of the right of inheritance. Steele, L. C. 152, 
See above, p. 907. Bat the holder of any religious office peculiar to 
Hindi! s naturally forfeits it by change of religion, lb. Answer from 
Satura¬ 
te) Ruvee Bhtidr v. Roopshtnk or, 2 Borr 656. On his resigning, 
the right descends to the next in succession. This might be his son, 
who would take in preference to the mother. 

(d) Balkrishiia v\ SuMribai, I. L. it. o Bon). 54. Sec above, p. 3-72. 
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curse absorbed in that of the father, (a) and his widow, 
should he leave one, is entitled to maintenance in,the family 
of adoption. ( h ) 


B. 2.2. W —BETWEEN THE ADOPTIVE MOTHER AND SON. 

“ As soon as a sou is adopted by a widow, he succeeds to 
her husband's estate. Her independent rights and those of 
her mother-in-law forthwith cease/' (<;) 

“•"The possession of authority to adopt a son by a widow 
in Bengal does not destroy or supersede her personal rights 
as widow, which continue until the adoption is actually 
made. .... The- property is in the widow from the 
death of the husband until the power of adoption, is exer¬ 
cised. . . It is only an alienation by the widow improper 

as against the subsequent heirs generally, that the adopted 
son can get rescinded, (cl) The authorization in fact is as if 
non-existent until it is acted on by the widow, (c) 


(a) TTdaram Sitaram y. Bairn Pandnji , 11 Bom. II. C. R 76, 86. 

( b ) 2 Str. H. L. 235. See above, pp. 2*16 ss, 758. 

(c) MS. 1716. See Steele, L. 0. 48, 49. “ Presuming the property 
here spoken of as the woman’s to have been vvliat devolved upon her 
by the death of her husband, and not to have been her proper striV 
dhana, it ceased to be her’s at the moment of a valid adoption made 
by her of a son to her husband and herself; in the same manner as 
property corning into the hands of a pregnant widow by the same 
means, cannot be used by her as her own, after the birth of a son. 
An adopted child is in most respects precisely similar to a posthu¬ 
mous sou. From the moment of the adoption taking effect, the 
child became heir of the widow’s husband; and the widow could 
have no other authority but that of mother and guardian " Caleb, in 
2 Str. H. L. 127. 

(d) B'mundoss Mooherjea v. MussL Tarmee, 7 M. I. A. 178, 180, 
185;206. 

(e) Jjma Sunduti Dabec y. Sourohince Bctbcc, I. L. R. 7 Calc. 288. 
See above, p. 003. 
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performs funeral rites bo both.(a) He is heir to the adoptive 
lather, and, in the absence of a daughter, to the mother’s 
stridhana. (b) “In the lower castes a partition sometimes 
occurs, but the adoptee is heir to his adoptive mother, and 
generally manager during her life.’’ (c) 

Adoption by a widow in Bengal, under her husband’s per¬ 
mission, deprives her of her widow’s estate, (d) and entitles 
her to maintenance, (o) The same is the result, even when 
the adoption is valid without tho husband’s permission, as 
amongst the Agarvali Jains. (/) It follows from this that 
a Hindu widow, after adopting a son, cannot mortgage the 
family property as her own, nor can such a transaction bo 
validated by the son’s ratification, (ff) 

An adoption works retrospectively and relates back to 
the death of the husband of the adoptive mother. It 
invalidates a gift or sale, unless it was effected under inevit¬ 
able necessity, and entitles the adopted son to succeed to 
his estate as the same stood at the death of his adoptive 


(a) Tvancowree Chatterjee v. Dinonaih Banerjee, 3 C. W. R. 49. 
“An adopted son,'’ the judgment says, “has all the rights and 
privileges of a son horn.” Datt. Mirn. Sec. I. para. 22. “Women 
have legally no right to adopt for the transmission even of tlioir 
separate property but .... such a custom may obtain in the 
caste”. Ellis in 2 Str. II. L. 128. 

(b) Above, p. 513, 

(o) Steele, L. C. p. 186. 

(rZ) Nitndkanv.ir Rai v. R.ajivdurnavaen, 1 0. S'. D A- R. 261; 
Musst. Solukhna y. Ramdotal Punch et al, 1 C- S. D. A. K 324 ; Purina 
Sanioodhany Ummal v. Coomara Venk at av,holla Reddyar, M. S. D. A. ft. 
for 1852, p HI ; Radkabai v. Damodar Krishnarav , Bom. H. C. P. J. 
for 1878, p. 9. 

(<?) Masst. Ritina Dobain v. Purladh Do hey, 7 C. W. R. 450. 

( f ) Sheo Sinyh Rai y. Musst. Dahho , L. R- 5 I. A. 87. 

{g) Siddheshmr y, RamcJiandrcmio , I L. R. 6 Bom. 463. 
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father. (a) In Rajah Vyankatrao’s case the adoption was 
made by the widow about seventy years after hor husband’s 
death, (b) l'fc follows from the widow’s limited power that, as 
the Judicial Committee said, the right's of an adopted son are 
not prejudiced by any unauthorized alienation by the widow 
which precedes the adoption which she makes, (and though 
gifts improperly made to procure assent might be powerful 
evidence to show no adoption needed, they do not in them¬ 
selves go to the root of the legality of an adoption), (c) 
In the case, however, of an adopted son succeeding col¬ 
laterally, his right, it is said, vests only from the adoption. 
At least he cannot retrospectively take away what passed 
to another collateral through his own non-existence, when 
the succession opened, (d) 

An adopted son, moreover, though he is competent to 
question his mother’s acts during his minority or before his 
adoption, cannot question a sale effected by her with consent 
of all the legal heirs then existing and ratified by the Civil 
Courts. (e) 

A woman’s religious gift of a house as her own which 
belonged to the family estate was pronounced invalid as 
against the adopted son. “ There is no merit in aKrishnfirpana 
made without the consent of the son.” (/) 


(a) Rajah Vyankatrav v Jayavantrav, 4 Bom. PI. C. R. A. C. J. 
191; Nathaji v. Mari, 8 Bom. H 0. R A. C. J. 67 ;Ranee Kishenmunee 
v. Rajah Oodmmt Singh, 3 0. S. D. A. U. 228 ; Bamutidoss Mookerjed 
v.Musst. Tarinee., 7 M. I. A. 169. 

(b) See above. Sec. III. B. 3. 28 ; 3. 34. 

C«) The'Collector of Maditra y.Moottoo Raraalinga Sathupathy, 12 
M. I. A. 443. 

(d) Bamutidoss Mookerjea. v. Mass/. Tarinee Dibits, Bang. S. D. A. R. 
for 1850, p. 533 ; S. C. 7 M. I. A. 169 j Musst, Bhoobun Moyee Debia y. 
Ramkishore Acharj, 10 AC- I. A. 279; S. C. 3 0. W. R. 15 P. G.; 
Beng. S. D. A. It for 1856, p. 122. On this subject see above, Sec_ 
Ill B. 3. 23 ; 3. 25 ; 3. 34 ; 3. 35 ; and below, B 2. 5. 

(e) Rajkristo Roy r. Kishoree Mohun Mojoomdar, 3.C. W. K 14. See 
above, p. 367. 

(/) MS. 71-4. For Krislin&rpana, see pp. 99, 479. 
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Court of the property, then after twelve years there was actual 
adoption, under the permission. It was held, that what was 
sold was not merely the widow's interest, as the proceeds of 
the sale wore applied to debts for which the property was 
liable. The purchaser was held not subject to eviction by the 
adopted son, after the death of the widow, who had enjoyed 
a life estate under the deed of permission to adopt, (a) 

“ Under pressure of absolute necessity only an adoptive 
mother, living apart from her son, may sell the immoveable 
family estate.” ( b ) 

A Budra widow after adopting a son bought a field in hor 
own name. It was held that she could give this to her 
daughter against the wish of her daughter-in-law, though 
she could not alienate the common property, (c) As regards 
the patrimony the case would be different; the adopted son 
transmits to his widow a succession which excludes his 
mother, (d) 

In the event of successive adoptions the relations of the 
parties are determined by tho following decisions. In the 
first it was said—* 

iC The first adopted son became his father’s heir. On the 
death of that son the widow became the heir, not of her late 
husband, but of the adopted son. ” (a) 

(а) Rajah Debendro Norain Roy v. Coomar Chundernath Roy , 20 
C. W. R. 30 C. R (P. C.) It may be questioned whether, on strict 
principle, the permission could thus cut down the adopted son’s 
interest. See above, See. VI. A, 6. As to the widow’s authority, 
see pp. 94, 367. 

(б) MS. 14. This implies that the son is inaccessible, or else 
when applied to refuses sustenance. See above, pp. 653, 732. But 
the right is questionable in any case. She should sue the son. mo 
pp. 245 ss, 653. 

(c,) MS. 1577. See above, pp. 314, 315, 507. 

(d) Venoata Soobamal v. Vmawidl, 1 Mad. S. D. A, li 210. 

(e) Privy Council in Ramasawtriy Ahum x Venkataramaiyan , L. R. 
6 I. A. p 208.. 

146 H 
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trough adoption a widow, it was said, divests her own 
estate only, and by succeeding to her son as heir, she does 
not lose the right to exercise the power of adoption, (a) 
The correctness of this depends on the principles considered 
in Sec. III. (b) She would, it seems, lose the right by the 
adopted son's leaving a widow or even having* attained full re¬ 
ligious maturity, (c) In other cases of adoption by a mother 
it has been said that a widow who has succeeded to her son, 
and who afterwards adopts a son, thereby divests herself of 
the estate, (d) Regarded as an unseparated brother of the 
deceased the adopted son would take precedence of the 
mother. As a separated brother he would not ; but in 
adopting a son the widow must perhaps be considered as re¬ 
placing the one deceased with all his rights. The transaction 
is so anomalous (e) that .any determination of these points 
must be in a great measure arbitrary. In similar circum¬ 
stances the Judicial Committee hesitated to give a final deci¬ 
sion, saying only “ whether by the act of adopting another 
son, she in point of law divested herself of that estate in 
favour of the second son, may be a question of some nicety, 
on which their Lordships give no opinion.” {/) H. H. 
Wilson (g) says—“ It may he safely asserted that the Hindi), 
law has not provided for the case ° of a new adoption after 
the death of the boy first adopted. It must rest entirely on 
local usage where this is proved or known to exist. 

A second adoption does not nullify an intermediate alien¬ 
ation by a widow after the death of the first adopted son. (h) 

(a) By hint Monee Roy v. Kisto Soonderee .Roy, 7 C. W. R. 392. 

(b) Sub-Secs. B. 3. 23 ; 3, 25; 3. 35. 

(c) See Mimt. Bhoobun Moyee .Debut v. Ram Kishore Acharj 
Chowdkry, 10 M, I. A. at p 310, Above, pp. 872, 111-8. 

(dj Veltanki V. Krishna v. Venkata Rama Lakshmi, I. L. R. 1 Mad 
174; Jamnabai v . Raychand, I L R. 7 Bom. 225. 

(e) See above, p. 1013. 

(/) Ramasamny Aiyan v. Vemataramaiyan, L R. 6 I. A. at p. 208. 

{(j) Works, vol. Y. p. 63. 

(h) Gobindo Nath Roy. v. Ram Kanay , 24 G- W. R. 183. 

fb© widow succeeded the first adopted eon, who acems to im\& 
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son adopted by the widow of a Hindu is legal r'epre 
sentative of tie deceased, andean maintain a suit under Act 
XIII. of 1855 for the benefit of persons entitled to compensa¬ 
tion under the Act; but he is not entitled to any portion of 
the compensation awarded. Whether he would have been 
if adopted by the deceased himself is a question- (a) 

A widow cannot sue as representative of her husband so 
long as her adopted son is alive, ( b ) nor can she prefer an 
appeal A more disclaimer by sons, and therefore by an 
adopted son, in the absence of proof of the widow's being 
herself the next reversioner after the sons (c) will not enable 
her to sue as owner. There must be a distinct assignment. 

Where, pending a suit for partition by a widow in an un« 
divided family, she adopts, though the suit is prosecuted in 
her own. name, she is considered as- guardian and trustee and 
accountable to her son for the profits of the property 
decreed, (d) 


died in childhood. Her power of alienation would then be governed 
by the estate she took. See Above, pp. 110, 830, 367, 449, 451. She 
would not be , allowed to make a second adoption a means of fraud. 
See above, pp. 366 ss. Supposing the deceased son had sold or in¬ 
cumbered without reason, the anomaly of a second adoption acting 
retrospectively would be very manifest. 

(a) Vmayak B.ciyhunatk v G- I P . R~ Co., 7 Born* II. C, R. Q. 0. J. 

. 

(b) Ram Kantiye Gossamce v. Meernomoyee Dossee , 2 CAW. R. 49; 
Jannobee v. Dwarkanath , 7 C. W. R. 455; Narsava alias Ganyava y. 
Ramanyavda, A. D. 1868. 

The widow must proceed in the adopted son’s name after obtain¬ 
ing a certificate of administration under Act..XX. of'1864 unless the 
property is of a trivial value, tailing under Sec, 2 of the Act. 

(<•) Ram Kamye Gossamee v. Meernomoyee Dossee, 2 0. W. R. 49; 
Jannobee v. Dwarkanath , 7 0. W- R. 455. 

(d) Dhnrrti Das v. Musst ' Shamti Soondri, 3 M, I. A. 229 ; S. C. (> 
C, W. R. F. 0, 43. In Bombay she could not claim a partition.. See 
above, p, 677. 
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n adoptive son like a real son will not, where there are 
dissensions, .and a probability of waste, be allowed to take the 
estate out of his adoptive mother's hands without providing 
for her maintenance, (a) Nor can he, by selling the family 
dwelling, deprive her of her right to residence, (b) 

As to the property more especially regarded as stridhana 
the relations are thus stated :— 

The adoptive mother “ retains, during life, the right over 
her own property, but the adoptee is heir to his adoptive 
mother," (c) “ A son adopted by a widow/’ the Sastri said, 
even “ without her deceased husband's permission, inherits 
her property." (d) 

The son adopted by a daughter-in-law after an adoption 
by her father-in-law succeeds to her and her husband's pro¬ 
perty. (e) The property taken in inheritance by a daughter is 
stridhana according to tlio Milakshara. (/) Hence an adopted 
son succeeds to the property which his adoptive mother in¬ 
herited from her father, (g) but not as first heir. An adopted 
son succeeds to his mother’s stridhana in the absence ot 
daughters. ( h ) 

As to the reciprocal succession to the son the decisions 
are : —A. widow succeeds to her adopted son as to her son by 


(a) Jnmnabai v. Raychand , I. L. H. 7 Bom. 225. See above, pp. 264, 
653, and as to the circumstances justifying a demand on the mother’s 
part for a separate assignment of property, VenJcattmmdl v. Andyappa, 
I. L. R. 6. Mad. 130. 

( b) See above, pp. 734, 826, 

'(c) Steele, L. C. p. 188. 

(d) MS. 1710. This is not true in the Bombay Presidency, if with¬ 
out permission means contrary to his wish ; see above, pp. 970 ss ; 2 
Str H. L. 91. 

, (e) MS. 1666. See above, pp. 371, 946. 

(/) Above, pp. 149, 151, 335. 

(<y) Sham Kucir y., Gaya Din, I. L R. 1 All. 255. See too Coleb. Dig- 
Bk V. TT. 273—275 Comm. 

(h) Teencowree Chatterjee v. Dinonath Banerjee, 3 €• W. II. p. 49. 
See above,..pp: 152, 324. 
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adopted son under age. (b) 


B. 2. 2. (c).—RELATIONS BETWEEN ADOPTIVE 


STEP-MOTHER AND SON. 


“The adopted son succeeds to all his step-mothers/* (e) 

Where a widow had adopted a son under authority of her 
husband, on the death of the widow and the boy, the other 
co-widow was allowed to succeed to a moiety of the estate 
in her own right, not in that of a son adopted by her with 
duo authority from her husband, ( d ) This decision is 
questioned, and it is obvious the widow had no right except 
to maintenance. The boy adopted by her, if validly adopted, 
was entitled to the whole estate. 

On the death of one, adopted as son of .one of two co¬ 
widows, the property does not descend to the other widow, 
but, it was said, to the next legal heir who was nephew of 
the original proprietor or adoptive father, (<?) The succession 
being to the son, his stop-mother’s position would be deter¬ 
mined by the rules given above, pp. 110, 470 ss. 


{a) 2 Str. H. L. 129. 

(b) Soondnr Koomarec v. G. Per shad Tevjarree, 7 M. I. A. 54; S. C. 
A 0. W. R. P. 0. 116. See above, pp. 110, 449. 

(c) MS. 1658; See above, p. 522. “If a son be adopted by a man 
married to two wives, he Would have two maternal grandfathers, and 
would claim as maternal ancestry both their lines of forefathers . 
This seeming difficulty is thus reconciled: although there be two 
sets of maternal ancestors, they should be jointly considered as 
manes of ancestors, and they should be thus named in performing 
the $raddhu, “ Such a one, maternal grandfather, sprung from such 
a primitive stock! to thee (to each of you) this funeral cake is 
.offered/ and so forth, as is done by the son of the wife considered as 
a son of two fathers. Thus some reconcile the difficulty.” Coleb. 
Dig. Bk. V. T. 276 Comm. 

(d) Narainee Dibeh v. Hvrkishor Rai, ICS. D. A. R. 39. 

(e) Kasheeshurce Debia v. Greesh Cbunder , C. VV. R. Sp. No. 71. 
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it son adopted by one wife may succeed to the stndkann 
of another oo-wife (a.) in Bengal. In another case in that 
province the reciprocal right was denied. According to the 
Mitak'skara, it was said, a step-mother cannot succeed to the 
estate of her step-sou, or a sbep-grand-mobher to the estate 
of her step-grandson. ( b) According to the principles ad. 
nutted in Lalloabhoij v. Oambm, (c) the step-mother ought 
to come next in succession to the father’s mother, and the 
analogy of the law of partition is in her favour (above, pp- 
668, 654, 677). 

The importance of the right to adopt as between two or 
more widows becomes evident when it is borne in mind 
that the one taking the place of mother succeeds first to her 
son on his death without a child or widow. The step¬ 
mother is comparatively a remote successor. H. H. Wilson(<2) 
discusses iu rather caustic terms a Bengal case of a contest 
amongst three widows. (<?') The youngest as mother of a 
posthumous son, who died, was entitled as his or as’ her 
husband’s heir. The husband, however, had left directions 
for an adoption by his eldest or his youngest widow with 
the assent of the middle one. No concurrence proving 
possible, the master was ordered to report on a fit boy. He 
reported in favour of one named by the second widow, and 
son of her father’s brother. This relation led the Court to 
order his adoption, not by the second widow but by the 
eldest. Thus the widow who had resisted his adoption became 
his mother and heir, while the one who had proposed him 
and the one in whom the estate had vested were reduced to 
the position of step-mothers. The property having been 
mostlv ancestral, the learned author contends that the father 
could not by his will make a valid disposition which would 

(a) T eencowree Chotterjee v• Dinonath Banerjee, 3 C. W. It. p. 49. 

(A) Lola J&U Lai v. Musst. Durani Kotow, B. L. B., .(?„ B. 67- 
See above, p. 47'2. 

(c) L. E. 7 I. A. 212. 

(d) Works, vol. V. p. 58 ss. 

(e) Sir F. Maen. Cons, on H. L. 168. 
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the complete title of his posthumous son, and the csta 
taken by that son’s mother as his heir, (a) This, while it goes 
further, agrees in principle with the more recent decisions of 
the Judicial Committee (b) against the capacity of a mother- 
in-law to adopt under a power so as to divest her daughter- 
in-law of the estate taken by the latter in succession to her 
husband. 


B. 2. 2. (<?).- 


-RELATIONS BETWEEN ADOPTED SON AND 
GRANDPARENTS. 

In Ramjet) JTurree v. Thulcoo Bneo (c) a son adopted after 
the death of the propositus by the widow of his predeceased 
adopted son succeeded against the widow of the propositus in 
possession ; but the widow was allowed a life use of a moiety 
for her maintenance. 


B. 2. 3.—RELATIONS WITH RESPECT TO OBLIGATIONS. 
(a) BETWEEN THE FATHER (AND GRANDFATHER) 
AND THE SON AS TO DEBTS AND CLAIMS. 


“ An adopted son like another is responsible independently 
of assets received for the debt of the grandfather by adop¬ 
tion though not incurred for the family.” (cl) Jagannatha 
agrees with the Sastri. The adopted son’s liability for his 
father’s debt, he says, like that of the son by birth, arises 
at the father’s death and is independent of assets, (e) A 
previous partition, even only throws the burden first upon 
those sons who remained in union with the father. 


An adopted son is liable for bis father’s debts to the 
extent of the inheritance received by him, and if he waives or 


(«) H. II. Wilson, Works, pp. 61, 62. 

(6) Bhoobun Moyee’s ease, 10 M I. A. 278; Pudma Coomari Deli r. 
The Court of Wards, L. R. 8 I. A. 229, 245. 

(c) 2 Borr It, 485 In this case the adoption devested an estate 
vested in the elder widow. See above, pp. 992 ss. 

(d) MS. 979 See above, pp 80, 160. 

:(#) See Caleb. Dig. Bk. 1. TT. 167—170 Connn. 
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/ not obtain the inheritance* his self-acquisition is not 
liable for the debts, (a) 

A son adopted in pursuance of an unoomoii fuliro^ some 
time after the death of his adoptive father, does not require, 
and is not entitled to obtain, a certificate under Act XXVII. 
of I860, to enable him to collect debts in respect of the 
properties left by his adoptive father, 'which accrued due 
while they were under the management of his adoptive 
mother. The estate of the adoptive father, if the adoption 
is a good one, vests immediately on the adoption in the 
adopted son, and debts to it, if they accrued due after the 
death of the adoptive father, are debts recoverable by the 
adopted son in his own right, and not as representative of 
his adoptive father. (6) 


B. 2. 3. (ft).- 


-BETWEEN THE ADOPTIVE MOTHER 
AND SOX. 


A mortgage [before adoption] by a widow to pay off her 
husband's debts was upheld as against a boy subsequently 
adopted, (g) On a similar ground of benefit received by 
the son, a bond executed by a widow in possession was held 
binding on the adopted son of the last zamindar, the bond 
having been given for debts which the adopted son as 
zamindar had by his acts admitted his liability to pay. (cl) 
The widow's authority as manager makes the son liable for 
necessary debts. <{ A son adopted by a widow is responsible for 
a debt incurred by her for the family during his minority." ( o ) 


(a) Jmnmal Alt v. Tirbhee Lall Doss , 12 C. W. IP 41. The adop¬ 
tion was that of a brother, but it was not a point in issue. 

(ft) Ncirain Mai v. Kooer Narain My tee, I. L R. 5 Calc. 251. 

(a) Sutra Khumaji v. Tcitia Hamnantrav , Bom. H.O P. J. 1878, p. 121. 
(d) Chetty Colwm Coomara VencatacheUa v. Rajah Rmgamwmy 
Jyengati 4 C. W 11. P. C. 71 The Judicial Committee say—“ Unloss 
tho. c ;e moneys so advanced to the widow personally wore advanced to 
pay subsisting charges on tho^tate or otherwise, for its advantage, 
they, of course, could constitute no charge on the zemindary.” 

(a) MS. 1678. 
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e has once or twice been thought answerable meri 
as son for his mother. Thus an adopted son was pronounced 
liable for the mother's debt incurred for purposes not ascer¬ 
tained, he having taken her property; and as generally 
answerable apart from that for parents' debts, (a) 

In one case the High Court of Bengal seems to have 
thought,that a second adopted son was liable in his estate for 
all debts, without distinction, incurred by the mother between 
the death of the first and the adoption of the second son. (b) 
For this the case of Bhoolun Moyee Delia (e) is referred to, 
but it does not seem to deal with, any such point. It views 
with some doubt the possibility of an adoption where a 
previous son had reached an age to fulfil the ceremonial 
duties, (d) but nothing as to the liabilities arising should 
a second adoption be admitted, (e) 

It was said to be a nice question. What is the effect oi 
admission of the adopter as binding on a subsequently 
adopted person ? (/) It would seem that such admissions 
made by a widow would bo subject to objection if prejudicial 
to the adopted son or the estate, {g) 

During the minority of a boy, adopted by a widow, she 
squandered her husband's property, contracted debts, and 
refused to render accounts to her son. It was held that as 


(a) MS. 943. See above, pp. 164, 165. 

(b) Gobmdo Nath Roy v. Ram Kan ay Qlunvdlmj, 24 C. W. B. 183. 

(c) 10M. I. A. 279. 

(d) See above, Sec. III. B. 3. 25. 

( e) lb is an additional argument against an adoption by a mother 
after the death oi: an adnlfc son, that the hazard to which creditors 
would bo exposed would greatly impede her good management of the 
estate. 

(/) Brojendro Ceomar Roy v. The Chairman of the Dacca Munici¬ 
pality, 20 0. W. R. 223. 

(g) The adopted son takes by a right paramount to that of the 
widow and will be bound by her acts and admissions only so far as 
these can be ascribed to her as manager or agent. See above, p. 367. 

149 fi 
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on was liable to pay the Iona fide debts of the mother, 
she was liable to account to him for her management, or to 
pay the damages claimed, (a) 

An adopted son's estate is not liable for personal debts of 
the adoptive mother, (b) but a sale of part by the adoptive 
mother, a widow, bo recoup co-sharers' payments of Govern¬ 
ment land revenue, was upheld as a lawful exercise of discre¬ 
tion by a guardian. 

The adoptive mother is the legal representative of her son, 
and entitled to a certificate under Act XXVII, of I860, (c) 


B; 2, 4.—RELATIONS BETWEEN SON BY ADOPTION! AND 
CHILDREN BY BIRTH. 

(a) IMMEDIATE PERSONAL RELATIONS. 

The adopted son gives place to a son by birth, should there 
be one in the performance of the kriya and the sraddhas. 
The adopted son takes a minor part in some celebrations 
which it is needless to give in detail, (cl) 

As the adopted son becomes a member of the adoptive 
family, the restrictions on marriage between him and female 
members of the family may bo deemed tho same as if he 
had been born into the place he occupies. This at least is 
so to three degrees from the stein, so that a woman may 
not be married to her first cousin by adoption, (e) Whe¬ 
ther the prohibitions extend further is uncertain; questions 
on the subject are very infrequent owing to the general 
prejudice against the marriage of near relatives. 

Should an adopted son or his widow desire to adopt,the same 
grounds of preference, and the same general principles would 
apply as if he had been born in the family of adoption. (/) 


(a) Nurhur Skariirao v. Yeshodabaee, Bellasis, Rep. 65. 

(b) Roopmonjooree y. Rumlall Sir fear, I. G'.W, R. p. 145 

(c) Sreemutty Demo Moyee .Dossee v. Door go, Pershad Mitter, 3 C. 
W, R. Mi sc. 6. 

(3) See Datfc. Chaud. Sec. IT. 

(e) See above, pp, 937, 938. 

(/) See Sec. III. and Sec, IV, 
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(b) RELATIONS WITH RESPECT TO PROPERTY. 

The relative rights of children by birth and by adoption 
in the matter of inheritance to the family estate have been, 
discussed in Book I. (&) In relation to the adoptive 
mother’s property as well to that of the father/the adopted 
son takes a right (h) subject by analogy to a partial defeasance 
in competition with a son by birth, 

“ The share of an adopted son is one-fourth of the share 
of a son born to the adoptive father after the adoption, "(c) 

The heirs of a deceased Hindi! in Shahabad being a real 
and an adopted son ; the adopted son bakes one-fourth, and 
the real son. three-fourths of his property, (d) 

“ If after the adoption of a boy, a son be legally begotten 
and born in marriage, the latter will inherit three-fourths 
of the father's property, the former one-fourth. The Kaus- 
tubh gives the adoptee one-third or even one-half" (e) 


.'(a) Above, pp. 369, 372 ss. 

(b) Above, p. 513. 

( 0 ). Aijyamo Muppanar v. Niladatchi Ammal et al , 1 M. H. C. P. 
p. 46. As to the proportion of the adopted son see Coleb. Dig. Bk. 
V. T. 301 Comm; above, pp. 365, 372, 373. The begotten son 
cuts down the adopted to one-fourth according to Vasishtha XV. 9. 
In Bengal the ratio is one-third, Tag. Leo. 1880, p. 539. In the 
Punjab he takes equally, Oust. Law, II. 158. 

(d) Precig Singh v. Ajoodya Singh , 4'C. S. D. A. It. 96. 

(e) Steele, L. C. p. 47. “In some places, the two boys (the be¬ 
gotten and adopted) share all property equally ; in others, the former 
takes two-thirds; in others, throe-fourths; in others, the father, on 
the birth of his begotten son, gives the adoptee a present accord¬ 
ing to his ability, and separates him from the family, and in conse¬ 
quence he takes no share; in others, the adoptee obtains nothing 
without a complaint to the Sirka/r. The former is entitled to ma¬ 
nagement of hereditary property, and if an Enamdar or Wiifcfcundar 
to the Dastkhat (right of signature),Sikka (seal), Naonagar (mark, or 
signature of a Patel), and other privileges of eldership. ,f Steele, 
L. C. pp. 186,187* See above, pp. 69, 738. 
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After the adoption of a son, one is born to the adopter. 
The latter succeeds to his father’s watan/’ (a) The prece¬ 
dence of the legitimate son by birth oyer the son by adoption 
is secured by several texts, (6) 

The Dattaka Chandrika, which says that the illegitimate 
son of a Siidra in competition with any heir down to the 
daughter’s son takes but half a share, (e) gives to the adopted 
son of a Siidra an equal share in a partition made during the 
father’s life, and half a share in a partition after his death, (d) 

A woman’s illegitimate son, it v/as said, takes nothing by 
inheritance from her in competition with her adopted son. 
Even her conveyance of her property to the former was 
pronounced invalid as against the heritable right of the 
latter, (e) This could hardly be maintained unless the 
property was that of the deceased husband ; of her separate 
estate the widow could dispose. (/) 

In one case an adoption had been contested. The adopted 
son took the estate and then died, It was sought to exclude 
from succession the son of him who had formerly denied the 


(a) MS. 1739. The watan is regarded as going by preference to 
the head of the family , see 'above, pp. 69, 179, 736, S35; Steele, L. C. 
2IS, 229 ; and as an impartible estate, so far as it supports the office, 
see above, pp. 173, 736 ; Pimhotam v. Mudakangavda , Bom, H. C. P. 
J. 1888, p. 228. 

(b) See Batt. pm, IV. 26. 

(e) See above, pp. 84>, 780. 

{d) Sec, Y. 30. Asa Sffdra father may give to his illegitimate 
son an equal share With his legitimate sons (see above, p. 775), it 
seems to follow that he should be able to do as much for his adopted 
son, though thifc is not provided for in the sacred writings, which do 
not indeed contemplate adoption by Silffras. Strange says, that 
« among Sffdras .... the after-born son and the adopted share 
equally the parental estate. ,? 1 Str. H. L. '99. 

(*) 2 Str. H. L. 110. 

(f) Above, pp. 317, 335, 370, 371, 711 ; 2 Str. B, L. 127. 
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buttlie Court said Deendial’s denial [formerly] 
of Munnoo’s adoption dc jure, cannot, therefore, estop his son 
from claiming the right of succession to Munnoo’s property 
unquestionably acquired by him do facto by adoption and by 
no other title.” (a) 

A sister succeeds to the brother by adoption as to one by 
birth, (b) 

RELATIONS BETWEEN THE ADOPTED SON AND 
REMOTER CONNEXIONS BV BLOOI). 

B. 2. S.—OF TI-IE ADOPTIVE FATHER. 

The adopted son becomes impure through deaths and 
births in the family of adoption, but for a shorter time than 
a son by birth, (c) The son adopted into a united family 
becomes a participator in the family sacra celebrated by 
the head of the family, (d) In the event of a partition 
after his adoption the sacra becomes dispersed, and he thence¬ 
forth offers sacrifices separately. If his father, being 
separated, had sacra of his own, the adopted son will naturally 
continue them, as even in a united family there are some 
services to the father’s maues which devolve necessarily on 
the son. But if a member of an undivided family having no 
separate sacred fire of his own has died sonless, and then 
a partition has taken place causing a dispersion of the ge¬ 
neral family sacra amongst the parceners, (c) the son 
afterwards adopted by the widow has no share in these. He 
honours his adoptive father’s spirit, but cannot draw back 


(а) Sheo Sohai Misser v. Musst. Billasee, N. W. P. S. D. R. N. S. 
Pt. I. 1864, p. 504. 

(б) Mahantapa v. Nitgangom, Born. H. C. P. J. for 1879, p. 390. 

(c) Datt. Chand. TV, 1—5. 

(ef) Vyav. May. Chap. IV. Sec. VII. para. 28. 

(e) It is a general maxim that what was prevented at its proper 
season may not be taken up afterwards. See Coleb. L. and Essays, 
vol. II. 138. 






PKKFEOT ADOPTION* [BK.in, s.vii,svb-8,I $1, 


common sacrifices, (a) The connexion of the estate 
with the sacra makes this consideration important for the 
law of property. There is no failure of the family sacrifices 
while the state of union continues. Every member joins 
in them directly or vicariously. On a partition it were 
sacrilege to let them sink into abeyance, and once Separately 
appropriated they cannot, without sacrilege, be given up. 

The adopted son, though he may be partially superseded 
by a begotten son, yet, in the absence of such a son, takes the 
whole share of his adoptive father in a partition of the joint 
estate, (b) Nor do the Hindu authorities draw any distinc¬ 
tion in this respect between a son adopted before and one 
adopted after the death of the adoptive father. Each mem¬ 
ber of a united family is replaced in the family by his son 
down to a partition of the inheritance, (e) Prom the 
moment of partition the son fully replaces him only in the 
new family thus set on foot, (d) The son adopted by a 
widow, ranking as posthumous, blends with the united 
family and takes his ideal father’s interest in the estate, (&) 
nor can this be prevented by the existence of other joint 
interests which the intruder impairs by sharing them* (/) 
The control of the widow by the surviving brethren is an 
attribute of their guardianship, not of their ownership, and 
is itself subject to control if unfairly used according to 
Hindi notions. But if a partition has been made after the 
death of a soilless coparcener, and a provision has been made 


(a) The religious duties of separated brethren are necessarily 
divided. See Yyav, May. Chap. IV. Sec. VII. pp. 28, 29; Manu III.69; 
Xarada XIII. 37, 41, 383; Mit Chap II. Sec. XII. para. 3. 

(b) Above, p. 935. Tara Mohan Bhuttaeharjee v. Krlpa Moyne 
Delia, 9 0. W. B, 423. 

(c) i* £ so far as the great-grandson of one in actual participation. 
See above, pp. 65, 66, 340, 778. 

(d) Above, p. 355. 

(e) Above, p. 366. 

(/) See above, pp, 958, 961, 984. 
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Tobiiis widow and daughter, [a) it seems that a subsequent 
adoption will not enable the adopted to reclaim his ideal 
father's share from those amongst whom it has been dis¬ 
persed. The texts say that a proposed partition must be 
postponed until the result of a widow's pregnancy isseen.(&) 
They also provide for a redistribution in favour of an actual¬ 
ly posthumous son. (c) Rut they do not say that the par¬ 
ceners must await a widow's election to adopt or not, or 
that a share must be made up for the soil subsequently 
adopted, (d) As, therefore, there is a general rule allowing 
partition at the will of the existing members and explicit 
exceptions for two particular cases, it would be opposed to 
the Hindi! principles of construction to admit a claim in a 
third case on which there is no express authority for taking 
the property back from its separate owners. (o) 

The fact, again, of property held by one descendant or 
group of descendants from the same stock unshared by other 
descendants implies partition or separate acquisition. By an 
extinction of the united proprietary group the continuity 
and unity of ownership are destroyed. The principles of 
partition rather than of inheritance, as conceived by the 
Hindd lawyers (/’), come into play, and the law distributes the 
property once for all to those who are at that moment 


(r?.) See above, pp/758, 776, 780. 

(b) Above, pp. 75, 657, 847 ; Mit. Chap. I. Sec. VI. para. 12. 

(c) Above, p, 792. 

(d) The Sftsfcris in one case declared that—“ Inspired legislators 
had made provision for the custody of the estate of minors, but 
neither they, nor any writer, had provided for the charge oi the estate 
of the unborn during an indefinite time ; therefore the unborn could 
have no property.” Bamundoss Mookerjea v. Mnsst. Tnrinee, 7 M. I. A. 
188. See above, pp. 67, 590. The joint estate supporting common 
sacra remains accessible bo an adopted son of an undivided member 
until it has been divided. After this there is no authority for reco¬ 
vering any portion. 

(e) See above, pp. 588, «590. 

(/) See above, p. 600. 
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ed, by a distinct transfer and a creation of new interests 
incompatible with any continuance of the old* The revival 
of an interest once extinguished is no where contemplated. 
The law as laid down in cases of adoption subsequent to 
a partition following the adoptive father's death, or to the 
opening of a collateral succession, seems thus quite in accord¬ 
ance with Hindi! principles. In the two cases immediately to 
bo cited it does not appear that, the distinction between the 
divided and the undivided family was kept quite clearly 
in view. In these there had not been a partition, and 
the family still admitted of increase by adoption. An 
adoption made by a widow will not, it was said, devest 
the surviving joint sharers with her late husband's father of 
any part of the property, nor when his father was separated 
will it devest the deceased husband’s sisters of their succes¬ 
sion to their father, unless made in either case with the 
assent of the persons entitled, (a) Property vested in ome 
of two united brothers by the death of the other, it was s aid 
in Qovind Purshotam v. Lakshmibad , (&) cannot be devested 
by the subsequent adoption of a son to the deceased. In 
the absence of a partition it would seem that the adopted 
son must take his father's place, as in Sri Raghimada*a 
case. • 

An adopted son succeeds collaterally as well as lineally (c) 
to ancestral property. ( d ) But though afi adopted son 


(a) Ranichandracliarya v. Shridharach ary a, Bom. K. C. P. J. 1881, 
p. 145, See above, p. 995. 

( b ) Bom. H.C.P. J. 1882, p. 12. 

(c) Sham Ohunder et al v. Nurainee Dibeh, 10. S. D. A. R. p. 209; 
Sumhoochunder Chow dry v. Naraini Dibeh , 3 Knapp, p. 55; ,S. 0. 5 C. 
17. R. p. 100 P, C ; Gour J Barrie Kubraj v. Musst. Mutnasuree Bebia et 
al t 0 C. S. D. A, R. p. 203; Tara Mohun Bhattacharjee v, Kripa Moyee 
Debia, 9 C. W. R.423; Lokenath Roy et al v. Shamsoonduree , Beng. S. 
D. A. R. for 1858, p. 1863. 

(d) Gohul Chund v. N(train Bass, N. W. P, R. 1862, Ft. I. p. 47. 
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::s$ct!Ceds collaterally as well as lineally, (a) his right, it is 
said, vests for this purpose only from the adoption, (b) i. e. 
the widow till then can sue in her own right. Nor can he 
retrospectively take away what passed to another through 
his non-existence or non-adoption when the succession 
opened.(c) 

In a leading case the Judicial Committee said: — 

“ Their Lordships think, therefore, looking at these 
au thorities, (cl) and the weight that is due to them, that an 
adopted son succeeds not only lineally but collaterally to 
the inheritance of lvis relations, and, if so, these appellants 
are not in a condition to succeed, because they have distinctly 
admitted in their own pleadings, and by tho answer of 
their own pleaders given to the Court, that an adopted sqn 
of the brother by the whole-blood was in existence at the 
time of their suit being commenced. If an adopted son of 
the whole-blood is iu the same situation as the natural son 
of tho whole-blood, then the only remaining question is 
whether tho son of the brother of the whole-blood succeeds 
iu preference to the sons of the brother by tho half-blood; 
and upon that point there is no dispute, for the authorities 
are uniform.” (e) 


(a) SvmboaSunder Chowdry v Nuraini Dibeh, 3 Knapp, 55. 

(.5) Bamundoss Mookerjea v. Musst. Tafinee, 7 M-1. A. 169. Sea 
above, A. 5. 

(c) Musst. Bhoobun Moyee Debia y. Ram Kiihore Aoliarj, 10 M. I. 
A. 279. 

(d) See Hit. Chap. I. Sec. XI. pp. 30, 31; Suth. Svn. Head IV. 
Coleb. Dig. Bk. V. TT. 184, 217 Comm. 

(a) Simboochunder Chowdry v. Naraini Dibeh , 3 Knapp. Pr. Co. 61-62. 
See Mitaksharft, Chap. II. Sec. IV. paras. Sind 7; Daya-Bhaga, 
Chap, XI- Sec. VI. para. 2. “ Can a son given- be heir to a kinsman, 

or nob P .A text of'Manu shows, that a son 

given, being endowed with every virtue, shall take the heritage.’’ 
Colob. Dig. Bk. V. T, 277 Comm. 

160 it 
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Tliafc an adopted son of a whole-brother is preferred to a 
natural son of half-brother, (a) follows from the principles 
stated in the earlier part of this work. It will be noticed 
too that in a ease between separated brothers and their 
sons, the latter do not represent their predeceased father 
in succession to his post-deceased brother, or take so 
long as another brother survives. Much less, therefore, 
would an adopted son take back any part of the succession 
thus disposed of before he was adopted. In the case of a 
daughter’s son, as he is not by his birth, nor therefore by 
his adoption, a co-owner with his maternal grandfather 
whose proprietary personality could thus be conceived as 
persisting in him, he cannot take back the estate from those 
to whom the law before his existence has given it. This 
is the application of the general principle made by the 
S&stris at 7 M. I. A. p. 188. In Bombay the daughter 
herself would succeed in the case supposed, and then sup¬ 
posing her father lmd had an undivided brother predeceased,, 
the question would arise of whether the daughter’s existence 
was a bar to adoption by the widow of the first deceased 
brother, or to the'succession of the son thus taken. There is 
not the slightest Hmdil authority for saying that the adoption 
could not be made; and when made it would react so as to 
put the boy adopted in the place held by his adoptive father 
in the undivided family. A daughter, though she inherits, 
does not continue the estate and the sacra as a son or a 
widow does, (ft) Her existence is no bar to adoption, and 
in the case supposed the right to adopt a fit person would 
subsist though she were a son. 


'(«) See above, pp. 111,112, 372, The Mifcaksham. gives the 
succession to the half-brother in preference to the whole brother's 
son, but still the latter precedes the -son of a half-brother. The 
Judicial Committee placed the right of the adopted son on his 
beooming “ for all purposes the son of the [adoptive] father.” See 
Bep. p. 60. 

(&) See above, pp. 93, 129, 130, 872, 
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In the case of collaterals generally, the nearest or those who 
are equally the nearest of the nearest ldn succeed* Amongst 
them too there is no waiting for the possible birth of a 
posthumous son, whoif already born would precede those in 
existence, (a) The widow of a gotraja sapinda under the 
Bombay law intercepts the estate for her unborn child, but 
amongst the Bandhus the principle of interpretation adopted 
by the VyavaMra Mayitblm (l) would shut out a child from 
succession, though when born, the nearest to the propositus, 
if his birth followed instead of preceding the opening* of the 
succession. Similarly in the case of a son adopted: he can 
retroactively continue an estate, but cannot recover one given 
to others prior to his adoptive existence. If his mother has 
succeeded as representative of her husband's line, he as sou 
can supersede her : if she has not, ho cannot supersede others 
whoso personality is not identified with his adoptive 
father’s, (e) 

That the estate which lias once passed away to a separated 
collateral cannot be affected even in part by a subsequent 
adoption is strongly shown by the case of Nilconinl v. Joten - 
dro ffloknn Lahuree (d) where even a postponement of 
adoption procured by fraud was allowed to prevent the 
adopted boy, as a collateral, from defeating the intermediate 
collateral succession of the guilty party. 

In the case of collateral succession to the property of 
separated branches or members of a family, there is no rule 


reducing the share of an adopted soirin competition with a 


(a) Comp. p. 577, Q. 2,‘ Rem. 2; p. 581, Q. 8, Item, b 
(5) Above, p. 491, 

(<•) In the event of a property falling in collaterally to r. branch 
united in itself, this inheritance would be taken by the then existing 
members to the exclusion of a sou afterwards adopted by a widow 
of a predeceased member of the group. Such at least is the view 
that seems most conformable to principle for the reasons set forth 
above, pp. 702, 715; but the matter as shown there is one of 
controversy amongst the Hin&ft lawyers. 

(d) Above, pp . 968, 996. 




PERFECT ADOPTION, [bk. ni, s. vu, sub-s. I j 1. b, 



iy birth. The rule applies in terms only to the patriino* 
ny in which interests are acquired by birth and by adoption, 
not to Sin estate passing through default of cosharers to a 
collateral line. The adopted son is a sapincla, (a) equally 
with the son by birth, and the analogy of the equality of the 
half-blood with the full-blood in the case of sapi pdas not 
specifically provided for, ( h ) may fairly be extended to the 
adopted son. As the collaterals in the adoptive family inherit 
equally from him as from a son by birth, so should he inherit 
from them equally with a son by birth. 

An adopted son of a coparcener excluded on account of 
blindness, &c., from a share in a partition is, according to the 
Dattaka Chandrika/ entitled to maintenance, (c) 

A niece ? s son adopted by lior paternal uncle was pro¬ 
nounced entitled to the management of business as managing 
Patel, while the widow of the deceased nephew was pro¬ 
nounced heir to his property, (d) (Nothing is said of the 
caste or of division or non-division. Division and Sildra 
caste seem to be assumed.) 

u An adopted son is not precluded from inheriting the 
estate of one related lineally, though at a distance of more 
than three generations from the common ancestor.” ec The 
rights of an adopted son, except in a few instances precisely 
defined in the Dattaka Chandrika and the Dattaka Mimftmsa 
by express texts, are in every respect similar to those of a 
natural born son. The adopted son succeeds to the sapinda 
^kinsmen of his father, and as regards the sapi o cl a relation¬ 
ship, there is.no difference between the adopted and natural 
born son.” {e) 


(a) Above, pp. 114, 116,468. 

(b) Above, p 125. 

{c) Sec. VI; 1. 

(d) MS. 5. 

v«) Pnddo Kttmaree v. Juggut Kishorc, I. L. It. 5 Calc. 615; in 
appeal S. C. L. R. 8 I. A 229; Mokundo Lall Rwj v. By hint Nath Roy , 
J. L. R. 6 Calc. 289, quoting Tara Mo hurt Bind (acJuarjee v. Kripa Moyer., 
9 C. W. R. 423. See above, p. 938. Sutherland, 2 Str. II. L. 116, 
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Bengal, it lias been held that an adopted son succeeds 
to the property of a son of Lis sister by adoption, (a) 

One adopted succeeds art other as nearest collateral 
relative, (b) 


RELATIONS BETWEEN THE ADOPTED SON AND 
REMOTER CONNEXIONS BY BLOOD. 

B. 2. G.-O.F THE ADOPTIVE MOTHER. 

As to the succession of an adopted son to property in right 
of a connexion through his mother with her family of birth (c) 
the decisions have differed, (d) In ChiunammaJtridna Ayya 


R. 5 


203; 


says, he (the adopted son) inherits collaterally as well as lineally 
according to the Mit&kshara, notwithstanding passages in Datt. 
Mimfimsa and Datt. Ohandrika limiting his sapiudaship to three 
degrees. 

(«) Puddo Kumar ee Debee v. Jug gut Kishore Acharjet , I. L 
Calc. 615. 

(b) Gour JJ.urrie Kitbraj v. Musst, Rutna$".ree, 6 C. S. D. A. R, 

Slum Chunder et al y. Ndraiani Dibeh , 1 C, S. D. A. E. 209. 

(c) See above, pp. 487 ss. “ Tn a case where the right is not du¬ 
bious, the funeral cake shall be offered by a daughter’s son to 
his maternal grandfather, although lie do not claim the estate and 
family.” Coleb. Dig. Bk. V. T. 276 Comm. 

(d) Under the Roman Law as adoption did not make the adopted a 
cognate of his father’s GOgnato ; the mutual rights of inheritance 
were restricted to those connected as agnates. With the adoptive 
mother’s family he had no connexion to form a basis for mutual 
rights. ( See Willems, Dr. Pub. Born. p. 87 ; above, p. 986 ) Justi¬ 
nian’s rule under which the adopted son remained in the family of his 
birth corresponded to the preference long established by practice of 
the marriage without "Manns” to that accompanied by ‘''Manus.” 
The Roman wife in the later ages remained a member of her father’s 
family- She did not become a. member of her husband’s family. It 
was, therefore, most natural that her husband’s adopted son whose 
connexion even with the adoptive father’s family was limited to the 
agnates should have none at ail with hers. The mutual rights of 
succession between mother and child rested on special laws. See 
Ortolan. Inst. § 152, Willems, Dr. Pub. Horn. p. 77. 
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_ 0'wnatchi Ammal ( a) he was refused the place of a daugh¬ 
ter’s son as heir to her fathers property. The P. Sadr Amin 
had decided in his favour on the authority of the Dattafca 
Miraamsa, but the High Court set him aside in favour of 
the grandson of a brother of the adoptive mother-father; 
The latter is by the Madras High Court ranked as a Bandhn, 
According to the Mit&kshar.l he is a got raj a sapinda of 
the propositus, but would still rank after the daughter- son ; 
but the Madras decision denies to the adopted son any right 
at all as a grandson to his mother— father. 

In the North-West Provinces on the other hand it was 
held, in Sham Knar v. Gaya Din (5) that the adopted son 
succeeds to tho property inherited by his adoptive mother 
from her father, and as the doctrine of a mere life estate 
being taken by a female heir prevails there (c), the adopted 
son must have been thought a competent heir to his mater¬ 
nal adoptive grandfather.* 

In Bengal a decision precisely the reverse had been given 
in Gimga My a v. Kishen Kishore Ghowdry , (d) In Teen - 
rowree Ghatterjee v, Dinbnath Baiierjee (e) it was ruled, 
that to his adoptive mother’s stridhan the adopted son 
succeeds in the absence ot daughters. It had previously 
been held that (rung a My a — case was not conclusive, and 
that where an adopted son was the propositus, the maternal 
relatives inherited from him as from a son by birth. ( /) This 
would seem to establish a reciprocal connexion by which the 


son ought in his turn to benefit, but such a doctrine 


(a) 7 M. H. 0. R 245. 

(&) I - L. II I. All. 255. 

.(£) Sue above, p. 332. 

(<t) 3 CVS. I), A. R. 128. 

(e.) 3 C. W. R. 49. 

.. .(/) Qmigapersad Hoy v. Bi'ijessurre.e CliOivMruhi, 35 S. D. A. K 
1091. See above, pp. 489 ss, 
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.wxtlenied in Maun 'Moyee' Debeah v. Bo joy Kishlo Gosavefa) 
and it was by this case that the Madras Court was governed 
in that of Chinnarama v. Kristin a Ayya . The text of Maim 
is very explicit in giving the right only to a son begotten 
by the daughter's husband, (b) and the “daughter's son " in 
Vishnu (c) probably had no other in view. But as the 
adopted son now makes oblations to his adoptive mother's 
male ancestors (d) the connexion may logically be attended 
with mutual rights of inheritance, as in the case of a daugh¬ 
ter's son by birth, (e) 

The question came before the Judicial Committee in Bam 
Anand- Kunwar v. The Court of Wards, (/) but their Lord- 
ships did not pronounce upon it. The High Court of Bengal, 
however, has recently held that, according to Hindtl law, an 
adopted son takes by inheritance from the relatives (father 
and brother) of his adoptive mother in the same way as a 
legitimate sou. (g) A similar opinion has still more recently 
been expressed by the Judicial Committee in Kali Kamil 
Momomdar v. Uma Sunkar Moitro, P, C,, 80th June 1888, 
Their Lordships say :—“As to the second question, their 


0) W. E, F. B. 121. See 1 Hay, 260. 

(&) Above, p. 447. 

(c) Above, p. 446. 

(d) See Caleb. Dig. Bk. V. T. 2/5 Comm. 

(e) Above, pp. 444, 49L 

(/) I. L. K. 6 Calc. 764 ; 8. C. L. 11. 8 I. A. 14. 

(<y) Uma Sunlcer Moitro v. Kali Komul, I. L. E. 6. Calc. 256. “It 
is, therefore, clear, that the adopted son confers the same spiritual 
benefit upon the relatives of his adoptive mother as a legitimate son 
does, and that ho is out off from the inheritance of the relatives of his 
original mother That being so, it would accord with the dictates of 
natural justice, as well as with the principles upon which the Law of 
Inheritance in the Bengal School is based, to hold that an adopted 
son succeeds to the property of the relatives of his adoptive mother 
in the same way as a legitimate son ” (JucL Cit p. 262.) This 
is approved and followed in Swjokant Nandi v. Molmlt Ckunder Butt 
Mojoomdar> I. L. B. i) Calc. 70. 






^^ships have held in Pudma Ooornari Debi v. 
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''Court of Wards, {a) that an adopted son succeeds not 
only lineally, but collaterally, to the inheritance of 
his relatives by adoption. In that case the claimant 
was the adopted son of the maternal grandfather of the 
deceased, and it was argued for the appellant that it was 
distinguishable from this case. But their Lordships laid 
down that an adopted son occupies the same position in the 
family of the adopter as a natural born son, except hi a few 
instances, which are accurately defined both in the Dattaka 
Chaudrika and Dattaka Mhnamsa. That this is the Hindu 
law is shown by the careful examination of the authorities 
by the learned Native Judge who delivered the judgment 
of the Full Bench of the High Court, which is the subject 
of this appeal. The respondent claims to succeed as being* 
the daughter's son, and consequently the heir of his mater¬ 
nal grandfather at the death of his widow, which ho would 
be if he were a natural born son, and as an adopted son he 
is in the same position. This is clear from the Dattaka 
Mitn&rnsa, Sect. G, p. 50, where it is said, r The forefathers 
of the adoptive mother only are also the maternal grandsires 
of sons given and the rest, for the rule regarding paternal 
is equally applicable to maternal grandsires (of adopted 
sons).’ Their Lordships are, therefore, of opinion that 
the decree of the High Court in favour of the respondent 
is right/' 


I. 2.—IMPERFECT ADOPTION UNDER THE ORDINARY 

LAW. ( b) 


r y 

The law of the Sastras, or what was supposed to be so,(c) 
has practically been superseded by the customary law and 


(a) L. R. 8.1. A. 229. ' 

( b) See Sec. VI. A. 5. Should no adoption be attempted the 
estate descends as if none wore intended. See Sec. VIII. and 2 Str. 
H. L. 90. 

(c) Above, pp. 935* 936. 
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e decisions or the Courts as to the status of a boy defect 
ively adopted, These decisions are of course authoritative so 
far as they extend, . Still it may be useful to consider what 
the Hind ft lawyers have said as to the consequences of an im¬ 
perfect adoption as affecting the relations between the 
adopted and the family of birth and the family of adoption, 
and the vie w taken of his relations as a grantee of public 
lands or endowments. 

The customary law is thus stated :—- 

“ Adoptions may be annulled if made contrary to caste 
custom. Several of the caste inquire into the irregularity 
complained of, and their decision is carried into effect 
(whether declaring the validity or annulment of the adop* 
tion)/ ; (a) 

a In such case the separating adopted son might take 
a small share ( T ^th) without being chargeable, with the pay¬ 
ment of his adoptive father's debts/* (b) 


12. A.—EEL ATI OHS TO THE FAMILY OF BIRTH. 

An adoption may have been imperfect in the sense of not 
constituting the proposed relation or, in having failed merely 
in some unessential particular not impairing* its jural effect. 
The Hindu lawyers recognize an intermediate result, where 
the gift lias been so far completed as to sever the child 
from his family of birth, but the acceptance in adoption has 
not been so made as to make him a member of the adoptive 
family, (c) This status of the adopted is of only theore¬ 
tical interest; both the castes and the Courts; as wo have 
seen, refuse to acknowledge a parting from the one family 
without a union to the new one. 


(<0 Steele, L. C. App. p. 388. 

(A) Steele, L. C. App. pp 380, 890. 

(c) The gift alone severs connexion with the family of birth, even 
ii the rites are insufficient to establish a connexion with the family 
of adoption, (Datt. ChancL II. 19, 20 5 see 2 Sfcr. H. L. 122 .) 

151 H 
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_ . . . II 

rights of a man in his family of birth remain unaf¬ 
fected, when his adoption has been invalid, (a) 



I. 2. B.—RELATIONS TO FAMILY OF ADOPTION. 

To disqualify for sharing in a partition leprosy or the like 
defect must have arisen previous to division; but if succes¬ 
sion is once vested exclusively in the others, it is not devested 
by adoption (1) on the part of the disqualified man whose 
share has been appropriated. It seems that such persons 
cannot themselves adopt, but that sons already adopted are 
entitled to a provision for their maintenance, (c) Custom 
sometimes allows a vicarious adoption. ( d ) 

When an adoption of a son has once been absolutely made 
and acted on, it cannot be declared invalid or set aside at 
the suit pf the adoptive father. A cancellation of adoption 
might, it was ruled, be based upon the grounds—(1) The 
adoption was not in the manner and according to the 
ceremonies required by Hindi! law; (2) The boy was not 
a fit and proper person to perform the plaintiff's obsequies 
or to make offerings for the benefit of the souls of the 
plaintfPs ancestors, being devoid of education and religious 
knowledge and principles* and the associate ox thieves. 


(#) Bhciwdni Sankara Pandit v. Ambabdy Ammdl, 1 M. H. 0. R 363, 
365 ; above, p. 936. “Examples of irregularities justifying annulment 
are : adoption of a father’s brother or sister’s son,, or an elder than 
the adopter, or of a boy without the necessary consent, or of a boy 
who is a cripple, or disabled in senses or understanding.” Steele, 
L. C. App. p. 388. As to a defective gift being null, 2 Sir. H. L. 
433 ; H. H. Wilson, Works, voL V. p. 73. 

( b ) Sevachetumbara Pillay v. Parasucty , M. S. D. A, R. for 1857, 
p. 210 ; 1 Sir. II. L. 163. Above, p. 992. . 

(c) See above, Sub*sec. I. 1 B. 2. 5 ; and pp. 579, 587, 751, 752, 
380. The son adopted whon the adopter was competent, as before 
he was afflicted with leprosy, ought on general principles to take his 
father’s place as though the father had died. See above, pp. 154,577# 

(d) See above, p. 581. 
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gaolers, and women of immoral character; (8) 
perform his part of an agreement or compromise in writ¬ 
ing entered into by him with the plaintiff. ( a) 

An absolute disqualification of the boy,, the performance 
of the ceremonies of adoption on a boy of a different caste, 
or the omission of them in adopting a boy of a different 
gotra, (6) is variously said to make the adoption null, while 
severing the boy from his family of birth or to constitute an 
adoption of an inferior kind. According to either view the 
boy defectively adopted is entitled to maintenance on the 
footing of a das or slave, (c) The gift alone is supposed to 
sever him completely from his family of birth, (d) 1' he author 

rity last cited makes the performance of the ceremonies by 
the adoptive father effectual to release even a tonsured son 
from connexion with his family of birth, and to raise him from 
the servile rank to that of a son to the adoptive father, (a) It 
would now' probably be held that there must be the proposed 
change of status or none at all, and that failing a complete 
adoption, the boy must remain a member of his family of 
birth. (/) The gift or sale, which formerly gave a good title 
to the purchaser as owner of a slave, can no longer 1 operate 
since the passing of Act Y. of 1843. (p) Tho doctrine of a 
complete gift and acceptance as son being sufficient, and tho 
attendant ceremonies only incidental, not absolutely essential, 
gets rid of many difficulties arising from the precepts just 

(a) Sakhbasi Lai v. Guman Singh, I. L. R. 2 All. 36G. Above, pp. 
944, 946. 

(b) Do,it. Mim. V. 56. 

(c) See Steele, Xj. 0. 46, 184; Daft. Mina. Sec. III. 2, 3 ; Sec. 1\ . 
40 as. ; Coleb. Dig. Bk. III. Chap. I. T, 29,33 ComnuBk. Y. T. 182, 
273, 275 Comm. 

(d) Datt. Chand. Sec. II. 19. 

(e) Sec ib. para- 27. 

(f) See Coleb. in 2 Sfcv. 11. L. 223 ; Steele, L. 0. 388. Comp. Just, 
last.’ Bk. I. T. XI. 2; and Ortolan, § 138. 

( ? ) See 2 Str. H. I-. 221,224. 
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dered. (a) That there cannot bo a complete gift without 
complete acceptance, see the Virata. Transl. pp. S3, 35, and 
comp. Datt. Mira. Sec. IV. o. The work last cited specifies 
a gift, acceptance, and burnt offering as indispensable, (b) 
and with this, as to Br&htnanas, custom seems to agree, (c) 
Colebrooke explains the slavery incurred by the quasi-adopted 
as servitude only of that highest kind from which a man 
frees himself by resigning liis right to subsistence. {&) 
The servitude indeed could not be more than nominal, 
seeing that though the son irregularly adopted was not 
entitled to succeed or to share the patrimony, liis adoptive 
father was bound to get him married, and so set him up .as a. 
householder. {<•) 

If ono of a different caste has been adopted, the author ities 
exclude him from any share in the patrimony, but declare 
him entitled to maintenance,.(/) aright which arises in every 
case of severance from the family of birth without complete 
acceptance into that of adoption. Thus " in case of dis¬ 
covery that the boy being of another gofer, was not adopted 
with [the regular] ceremonies, or that he was of another 


(a.) Sm Coleb. Dig. Bk. V. T. 273 Comm. 

(i) See Bee. V. 56. 

(c) Steele, L. C- 184. 

(d) As to this, see Coleb. Dig. Bk. Ill Chap. I. T. 29, 48 ; 2 Str. H. 
L. 223, 226, 228. 

(el Datt. Mhn. Sec. V. 45, 46; Datt. Chand. Sec. II. 18; Sec. VI. 
3, 4; MS. 1744. Tho earlier Roman law required, both a manripatto 
to transfer tho sou from his family of birth, and a vindicatio or claim 
to him by the adoptive father as son to make a complete adoption. 
This vindicatio had to take place before a judicial officer, whereby for¬ 
mality and publicity wero secured. See Ortolan, Inst. § 133 Note, 
§ 140. Later tho requisite sanction was derived -either from an im¬ 
perial rescript lor the case of one sui juris or an order of a judge for 
one alieni juris, lb. §§ 136, 187. 

(/) Datt. Mini. Sec. III. ]—3. 
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the adoption is mill and the boy is to receive mai 
tenance as a das or slave/' (a) A Smriti passage frequently 
repeated says : “ If a doubt arises as to a remote kinsman 

(adopted) i. e. as to his qualifications, the adopter shall set 
him apart like a Sftdra/' ( b) 

The decisions recognizing the particular status we are now 
considering have been very few. In one it was held that a 
Hindfi invalidly adopted is entitled to maintenance in the 
adoptive family* (c) In another case it was ruled that 
the adopted son of one whose adoption has been held 
invalid, cannot claim through the right of his adoptive father 
to be maintained by the alleged adoptive grandfather, (d) 

The Sastris treat this semi-adoption as a living institu¬ 
tion, as in the following ans wers:—“ A son illegally adopted 
had/* it was said, “a right to maintenance and marriage 
expenses/' (e) A boy adopted after his ch ft da and other 
sacraments becomes a dfts entitled only to such property 
as may be conferred on him by gift/'’ (/) 


(a) Steele, L C. p. 46. 

(&) Vas. XX. 7. 

(c) Ayydmi Muppcmdr v. Nlladatchi AtnmaU 1 M. II. C. B. 45. 

(d) Bavxmi Sankara v, Ambabdif Avimdl, 1 M. H. 0. B, 863. 
The adopted father’s adoption had been pronounced invalid on 
the ground, that the widow adopting had nob authority from her 
husband. 

(o) MS. 1744. See above, p. 935. He is put on an equal footing 
with an illegitimate, .and “ the father !s obliged to support his natu¬ 
ral son, he performing the duties of a servant.” Steele, L. 0. p. 
179. 

( f) MS. 1674 The Sastri, 2 S.fcr, Hindd Law, 121, speaks of a 
Mitya D&bta or permanent adoption, and an Anibya Datta or tempo¬ 
rary one, and this, as he explains, depends on the performance ov non- 
performance of the upanayaua before adoption. Colebrooke says, the 
son of such a dvyftmushyayana belongs to the family of his father’s 
xipan&yatia (and consequent got rash ip). 








IMPEBFEC3? ADOPTION, [bk. m, i, vir, svb.s* 


lie British Courts, rejecting generally any distinction 
except that of belonging to the one or the other family; 
regard an essentially defective adoption as no adoption. 
Thus it was said, an authority to adopt ($ must be strictly 
pursued, and, as the adoption is for the husband^ benefit, so 
the child must he adopted to him and not to the widow 
alone. Nor would an adoption by the widow alone for, any 
purpose required by the Hindu law give to the adopted 
child, even after her death, any''right,.to the property in¬ 
herited by her from her husband.” (a) An attempt was 
made in one case to establish the principle, that an adoption 
incompetent to the person who made it through the exist¬ 
ence of a representative of the family and estate might, on 
the removal of this person by death, acquire the validity 
it would have had in the absence of the obstacle at the time 
when it was made, (h) In JShoobun Moyee's case (e) it was 
ruled, that a power to adof>t could not be exercised after the 
death of the natural sou leaving a widow. This in a later 
case (tZ) was interpreted as meaning that the adoption was 
absolutely invalid, not merely ineffectual to deprive the son's 
widow of her estate by succession to the deceased son her 
husband, (e) The argument of the High Court of Calcutta 
that the adoption, though ineffectual as against the son's 
widow, became effectual on her death, and made the adopted 


{a) Chow dry Pudim Singh v. Koer Oodey Singh,, 1*2 M. I. A. 350, 
356, 

(l) The nearest analogy perhaps . would be the setting up of a bi¬ 
gamous marriage amongst Christians, as validated by the subse¬ 
quent death of . the obstructive spouse. The adoption of a son in 
the lifetime of another is not validated by the death of the latter. 
See above, p. 945, 

(c) 10 M. I. A. 279. 

(dj Pucima Coomarl Dehea v. Tho Court of IVnrcfa, L. E/8 I. A. 22!). 

(A An opinion of Colebrooke to precisely the same effect, oven 
where the adopted was a nephew of the deceased adoptive father is 
given at 2 Sfcr. H, L. 93. 
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a brother by adoption of her deceased husband* was 
rejected by the Judicial Committee. The elder widow could 
not indeed give effect by acquiescence or ratification to that 
which was absolutely void ; and the so-called adopted son was 
held not to have taken any rights* (a) In Bombay the son’s 
widow would* unless lie had intimated his dissent* have had a 
right to adopt to him as a separated Hindi!* (b) and with his 
authority* or the sanction of his united brethren* if he was 
unseparated, (e) But as in Bengal the mother armed with 
authority from her deceased husband could not adopt (cl) 
alter the estate and the sacra had wholly centred in her son 
by the completion of his samskaras* ( e ) neither in Bombay 
could she by* such an authority* or by a mere implied autho¬ 
rity drawn from her son* adopt so as to withdraw the son’s 
property from him to whom the law had intermediately 
given it. ( f ) It is the widow and she only who continues 
her husband’s spiritual existence* ( g) and can replace him 
an y hioment by an adopted son* (h) subject in a united 
family to the assent of the surviving male members on 
account of her religious subordination to therd. (i) 


(a) L. R. 81. A. 2*29. 

(/;) Above, pp. 971, 984, 990. 

(#) Above* p. 986. 

W This seems to be the correct doctrine. See above pp. 984 ss. 
But the rule has not been judicially laid down. Comp, F V. Krishna « 
wo v, fmkatrania Lcwm, I. L. It. i Mad. at p. 187. 

(e) Ah to the theory advanced in Mam Soonder Singh v. Surbanee 
Dosser, 22 C. W, It. 121, see above. Sub-sec. I. 1. B. 2.2, No adoption 
is approved by the Hinda law over an initiated man’s head, even 
when he has migrated to.the other world. Even a single adoption 
may be replaced by a widow’s sacrifices and austerities. See above 
pp. 873, 1148, and Coleb. Dig. Bk. IV. Chap, III. Sec, II. 

(/) Above, p. 984. Sutherland, in 2 Sfcr, II. L. 94, denies that a 
mother can adopt for a son. 

{gj Above, pp. 93,420. 

(li) Above, pp. 972. 984, 

(0 Above, p* 986. 
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I. 2. C.^ RELATION AS A GRANTEE. 

It may be gathered from what is said of the customary 
law in Steele, L, 0. 188, that under the native system an 
adoption would not in general be recognized by a sovereign 
or the grantor of an estate as imparting a right of succession 
to It without the superior's consent being gained, (a) 

An adopted son can succeed to his father’s jagiiv but if' 
he rests his title to succeed on a confirmative sanad, he is 
bound, it was said, to prove it. (b) 

II.—-CONSEQUENCES OF ADOPTION OB QUA81 ADOPTION 
NOT GOVERNED BY THE ORDINARY LAW, 

II. A."—VALIDITY RECOGNIZED. 

A. 1.—WITHOUT LIMITATION (8AYE BY AN 
EXCEPTIONAL LAW). 

“ By agreement at the time of adoption a boy may repre¬ 
sent both fathers. But without this he cannot succeed to 
his natural father’s property .” (e) 

cc Ii a Brahman adopts a son of a different gotra the boy is 
to be regarded as a d vy a mu shy ay an a, not as a legal ton of 
the adopter. If the boy’s chaul and munj have been per* 
formed lie becomes a d&s entitled only to maintenance. 
But he may perform the adoptive father’s Srftddha and suc¬ 
ceeds in the absence of [a begotten] son, widow, and other 
near relatives.” (d) 

f( A boy adopted from a different gotra after his munj 
becomes a dvyamushyayarm,” which the S&stri describes as 
one bound to observe the prohibitions as to marriage 
applicable to both families.” (c) 

(a) IStie above, pp. 955, 1009. Comp. Blacksfc. Comm. Bk. II. Oh. 
I, as to the feudal succession; recognition, and relief. 

(b) Maharajah Jurjgurnath Sahaie et al v. Musst. Mukhin Koonwur , 
8 C. W. It. U C. R. 

(<’•) MS, 1692. See above, pp, 89G.ss, 1041 ss. 

{cl) MS. 1675. 

(e) MS. 1674- The boy would generally be dvyamushyayana merely 
because he could not properly be given except as a tlvyamushya- 
y&na. 
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dvyamusbyayana does not take the name of his adoptive 
father, (a) 

When an only son is adopted he succeeds to his natural 
as well as to his adoptive parents [b) if taken as a dvyff* 
mushy ay ana. The effect by the Hindu law of an adoption 
as a dvy toushyt\yana (son of two lathers) is not to deprive 
the adopted son of his lineage to his natural father, or to bar 
him of his right of inheritance to his father^ estate, (c) 
But in Bombay he does not inherit from his real lather 
except in the absence of other sons, (d) 


II. A.—VALIDITY RECOGNIZED. 

A. 2.—WITH LOCAL LIMITS. 

A kritrima son adopted by a male inherits, it was said, in 
both families; \e) and similarly it was said that “ one adopted 
by the kritrima form, which is in use in Behar, Tirhoot, &c., 
takes' the inheritance both in his own family and in that of 
his adoptive father.” (/) 


(a) MimL Editi Koonwar v. Kponwar Debee Singh , 5 1ST. W. P. 

Dec. 341. 

(h) Nibnadkub Doss v. Biswambar Doss, 12 0. W. R. p. 29 P. G. j S. 
C. 3 Bong. L. R. p. 27 P. 0.; S. C. 18 M. I. A. 85. The Judicial Com* 
mittee sayAgain, if there, is, on the one hand, a presumption 
that Goorooproshad Doss would perform the religious duty of adopt¬ 
ing a sQn, there is, on the other, at least as strong a presumption that 
Parman und would not break the law by giving in adoption an eldest 
or only .son, or allowing him to be adopted otherwise than as Dvya- 
xnushy&yana, or son to both his uncle and his natural father.” 

(c) Nilmadlmb Doss v, Biswambar Doss ei al , 13 M. I. A. 85. See 
above, p. 899. 

(c2) See above, p. 898. 

(e) Musst. Deepoo v. Gowreeshmfotr, 8 C. 8. D. A. R. 307. See 
above, p, 1015. The kritrima adoption like that of a p&lak putra 
bears a pretty close resemblance to the Roman adoption in its latest 
stage. See above, pp. 925, 920. 

(/) Srinath Senna v. Badhafmmt, 1 C. S. D. A. R, 15. 
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ith regard to kritrima adoptions it las further been ruled 
that—A person adopted by the husband stands to him in 
the relation of a son, and is heir to his estate ; but does 
not become the adopted son of the adoptive wife, nor succeed 
to her peculiar property, (a) 

Nor does the person adopted by the wife, as her son, 
become the adopted son of her husband, or succeed to his 
property, even by the Maithila sMsters, though the adop¬ 
tion should have been permitted by the husband. But, as her 
son, he will succeed to her property. ( b ) But if the husband 
and wife jointly appoint an adopted son, he stands in the 
relation of a son to both, and is heir to the estate of both, (c) 
When an adoption has been made in the kritrima form, 
the sons of the adopted have no right to set aside alienations 
which the adoptive father of the adoptee made of his self- 
acquired property for alleged illegitimate purposes, [d) 

A son, adopted by a widow without her husband*s per¬ 
mission, has no right to her property until her death. ( 0 ) 


IT. A.—VALIDITY RECOGNIZED. 

3.—AMONGST CERTAIN CLASSES. 

Among the Talabda Kolis of Surat, the son adopted accord¬ 
ing to their fashion celebrates his adoptive father's obsequies 
with a feast, and succeeds him. His adoptive father may 
dispose of his property as he pleases, but failing this the 
adopted son succeeds. (/) 


M Srimram Rai et al v. Mya J'ha , 2 C. S. D. A. R. 27. 

(b) Ibid 

\c) Ibid, Collector of Tirhoot v. Eurovershad Mo hunt, 7 C. W. R. 
500. 

(d) Baboo Banco Pershad v. Moonshee Suud Ahdool Eye, 25 0, W. 
It p. 192. 

( e ) ^ Hay, 410. This of course implies where she has a right, 
Otherwise tho adoption would be invalid for all purposes. See above. 
I. 2 B,; 2 Sfcr. H. L. 91. 

00 Naharn v. Parblm Mari > I. L. R. 2 Bom. 67. 









tii. 8UB-S, II 5 B. 2.3 ASSIMILATED TO LAW, 


A a adoptive father may, according to the custom of the 


Talabda Koli caste, repudiate an. adopted son for such rea¬ 
sons as would justify a-natural father in disinheriting his 
son. (a) 


IL B.— YALIDITY NOT RECOGNIZED. 

1.—OBSOLETE. 

A person cannot succeed as adopted son of a daughter 
who has brothers' alive, and who cannot be an appointed 
daughter if she had brothers when she married, nor can 
he succeed as claiming* under a bought son* (b) 

One sold or given by his parents or by himself ranks as a 
slave according to Manu quoted by Jagannatha in Coleb. Dig. 
Bk. III. Chap. I. Sec. I. T. 33 and Commentary. Attempts 
to procure a son in this way are thus made abortive in the 
present age. 

B. 2,—ADOPTION PARTLY ASSIMILATED TO THAT 
UNDER THE ORDINARY LAW. 

Two brothers attempting to adopt the same sons de¬ 
clared—“According to our Sastras the said two adopted sons 
will perform, our obsequies, and shall become successors of 
our ancestral and 3 elf-aoquired property.*” Though this 
showed an intention to make and take a gift, yet it was 
pronounced inoperative if the persons did not fulfil the cha¬ 
racter of adopted sons, (e) 


(a) Bhala Ncilmnd v. Parbhu Itari , I, L. R. 2 Bom. (57, 70. 

(b) Yricher eddy Chinna Bassavapa y. Yaehereddy Gowdgpa , 5 W. 

R, P. 0. 114. 

(c) S. Siddesory Doasee v. Doorgaolmrn Sett , 1 Bonrke, 860. The 
Dabt. Mim. Sec. I. 30 says the same person cannot be adopted by 
two, but caste custom seems to have recognized it in a few instances 
in Central India. And the Datt, Mim. II. 47, 49, allows the adop¬ 
tion of ono son (a nephew) by several united brothers, on the prin¬ 
ciple that the son of one is in a sense the son of all. 
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A person taken as pupil by a Gosavi cannot on his 
natural fathers death claim .a debt dae to the letter (a) 


B. 3.—MERELY ANALOGOUS. 

A son-in-law having Been adopted succeeded to the estate. 
It was attached for the debt of the adoptive lather. The 
Sastri said that the, adopted son's son by a wife not his 
adoptive father's daughter had no claim to raise the attach¬ 
ment. ( h) 

The Hindi! law does not recognize any legal status for the 
foster-son, either in the matter of performing ceremonies or 
of inheritance, (c) i{ Nephews, though separated, inherit 
before a mere foster-son." (d) 


(a) MS. 1248. / . 

( b ) MS. 31. If there was a true adoption, the son-in-law would 
transmit to his son the same rights as if he had been a son by 
birth. Probably the case was one like an Illatam. adoption in 
Madras, see above, p. 421. Amongst the Motati Kapus, alow caste 
in Madras, an affiliation is allowed of a son-in-law in the absence 
of a begotten son. He ' takes the place of such a son in succession, 
and shares equally with one born after his affiliation. The question 
of his resembling an adopted son in other respects than for the purpose 
of succession was not decided, JEEanumantamma v. Rami Reddi, I. L. R. 
4 Mad. 272, 274. Similar customs are recognized by some of the 
Bombay castes ; thus— Should a man have a daughter and no son, 
he may give her in marriage to a gharjawahee, who is invested 
with the. management of the house; and property* but who becomes 
proprietor only of such property as his father-in-law gives him at 
his marriage, or with the consent of his other relations.” Steele, L. 
0. App. p. 358. 

(c) Blnmana Gaudu v. Tayappa, M. S. I). A. R. 1863, p. 124; 
Samy Josyen v. Ramien, M. S. D. A. R. 1852, p. 60; NihnadJmh 
Doss' v. Biswambhar Doss, 12 C. W. It. P. C. 29 ; S. C. 8 B. L. R. P,. 
G. 27 ; S. C. 13 M. I. A. 85; Kalec Chunder v. Sheeb Chander, 2 
0. W. E. 281. See above, p. 925, 

{d) MS. 119. The Sastri, above, p. 1015 (c), allowed that a foster- 
son might be heir by custom ; and amongst Sadras he was in one 
instance given a place in the family. See above, p. 381, Q. 10. 
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/ K palak putra is not entitled to share in any property 
tie jura (a) generally in the Dakkhan 5 but in a few cases, 
such as the one above, p. 373, Q. 18, the Sastris havebeemnore 
indulgent. In the case at 2 Str. H. L. 426, the Sastri so far 
assimilates the foster-son to an ordinary son, that he, says a 
gift may be made to him in his absence without delivery 
of possession, (b) 

The Oudieh (Kaletiya) Brahmanas of Broach answered 
Borradaile that either a foster-son or an adopted son might 
be taken. He would share equally with an after-born son, 
and he might, failing any other son of his real father, take 
both estates (like a dvyamushyayana). (c) 


(a.) Steele. L. 0. p. 184. 

{1) See above, pp. 179, 685. The passages cited by H. H. Wilson, 
Works, vol. Y. p. 90, show that while some change of possession is 
necessary in general to complete a title, yet a partial possession may, 
when rightly taken, he extended to the whole, and may be dispensed 
with where the deed is incontrovertible. As to the distinction taken 
by the Sastri between the ceremonies necessary for the transfer of im¬ 
moveable and of moveable property, see the Hit, Chap. I. Sec. I. para. 
31; Coleb, Dig. Bk. II. Chap. IV. T. 33 Comm.; Bk. V.T. 390 Comm. 

(<:) MS. Book A. p. 63. The place given to. the foster-son in this Sec¬ 
tion is assigned to him only in deference to the uniform effect of the 
decisions of the Courts. See above, p. 92?. Since that page was 
printed, the present writer has re-examined in the Borradaile MS. Col¬ 
lection the accounts given, of their.usages by 51 castes and sub-castes 
in Gujar&th. Of these 38 reject both the adopted and the foster-son; 
of this number are Brahmanas of various classes. Two castes allow 
either kind of son. Ten allow only the foster-son. Two allow 
adoption only, but limited to a brother’s son. In one caste (Vaghirs) 
the only recognized affiliation is by purchase. Four or five allow a 
dharwa-putra- to perform the parents’ obsequies. Wherever the 
palak putra is. allowed, his heritable right to his foster-father is recog¬ 
nized, and, with a couple of exceptions, a right in relation to his real 
father, like that of a dvyamushyayana. In one caste, (Surya Vamslii 
Kshatris of Broach) the foster-son takes only the self-acquired property 
of the foster-father, not the ancestral estate. In another (Guduja 
“ one may take a boy and give him a little.” One (Sura- 
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^S(doptioa (so-called) amongst Naikins does not create any 
legal rights similar to those arising from a true adoption, (&|. 


thiya M&li) express sly excludes him from collateral suoccession In 
his new family. In most cases the foster-son is allowed to share 
equally with an after-born son; in others he is reduced to one-third 
or one-half as much. The relative shares are in a couple of instances 
subject to control by the father. A widow may take a foster-son from 
her husband’s family, except (in some castes) when there is a nephew. 
The sanction of the family is required to her taking from her own 
family or a stranger, if there is property left by the hUsband (Surya 
Vawshi Kshatrii). Liberty to remarry disqualifies a widow for taking 
a foster-son (Kahnumiya Hajjam). 1ST o rites are prescribed for taking 
as a foster-son. beyond an expression of consent by the parties con¬ 
cerned. 

It may be gathered that adoption is generally disallowed or 
unknown as a usage in Gujarath, though, should any one take it on 
himself to adopt, the castes wbnld find it hard to contend against the 
Sasbra ; and it is supposed that in such a case the ceremonies would 
be governed by the scripture rules. Where a substitutionary son is 
allowed, it is, considering the relative members in the castes, in at 
least nine cases out of ten, a fosfcer-son. The actual usage of the 
people thus seems to be quite opposed on this subject to the opinions 
of the Sastris, and the decisions of the Courts influenced by those 
opinions. The difference is the more important, as from many of the 
answers of the castes it appears they were by the Government of the 
day promised the maintenance of their customary law when thus 
ascertained. 

(b) Mathura Malkin v. Rm Naikin , I. L. B. 4 Bom. 54*5. The mere 
.nurture and recognition by a temple woman of a man as her son was 
apparently thought sufficient by the $astri to make him her heir. 
(See Sec. IV ad fin. Above, p. 1068). 
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SECTION VIII. 

SUITS AND PROCEEDINGS CONNECTED WITH 
ADOPTION. 

Tho principal decisions bearing on the substantive law of 
Adoption have been considered in the preceding Sections, (a) 
In the present Section it is proposed to supplement them 
with a certain number illustrating the questions that arise 
in litigation, and the way in which these have been dealt 
with by the Courts. The decisions will be distributed with 
reference mainly to tho object of the litigation. Such a 
classification, though wanting in scientific precision, seems 
the most convenient for the practical purposes at which the 
present Section aims. 

The exercise of jurisdiction by the Sovereign in this class 
of cases is fully recognized by the Hind A law. (b) The 
source of the rights and duties that come in question is in 
the religious law, but the relations themselves are of a 
kind on which the Civil Courts are bound to adjudicate. 
According to the customary law—“The caste is compe¬ 
tent to decide on the question of a legal adoption. If un¬ 
settled by them, it may be referred to the Sirkar/' (c) 

1.— -SUITS AND PROCEEDINGS ARISING OUT OF NON¬ 
ADOPTION. 

<( A man cannot cancel his agreement to adopt by enter¬ 
ing into a different one/' (cl) 

(a) The cases of adoption if! the Bombay Presidency “ may be 
taken to be governed by the Mayukha.” (The Collector of Madura v. 
Moottoo Ramalinga Sathupathy, 12 M. I. A. 397, 439.) 

( b ) Compare what is said on matrimonial law by the Judicial 
Committee in. Ardaseer v. Ferozeboyey 6 M. I. A. at p. 391. 

(c) Steele, L. G. pp 185, 186. As to tho jurisdiction of tho caste 
and the appellate jurisdiction of the Courts of the King recognized, 
in all cases, see Ellis in 2 Str. II. L. 267 —268; Y&jSavalkya, Chap. II 
5, and the commentary of Vijft&nesvara, 1 Macn. H, L. pp. 133,141 ss. 

t® MB. 1745. 
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to suit can be maintained for an order directing a minor 
widow to adopt, nor, it Was said, was this a case in which 
a decree could be made declaring the validity of a direc¬ 
tion (a) to adopt. 

Where a will says—“ I declare that I give my property 
to K., whom I have adopted. My wives shall perform, the cere¬ 
monies and bring him up..Should he die, and nay 

younger brother have more than one son, my wives shall 
adopt a son of his”—the gift to K. is absolute. So long as 
he is alive, no other can be adopted, nor can his right as 
devisee be defeated, whether the widows perform qr decline 
to perform the ceremonies, (b) 

Where a person made a will to the effect that two sons 
should be adopted in case his pregnant widow should bear a 
daughter, and no child was born, and one of the two to be 
adopted died, and the other was not adopted, the latter Was 
held not entitled to take any property as adopted son or 
legatee under the will, (c) 

A suit to declare void certain deeds of gift and accept¬ 
ance of a child in adoption, brought by the donee against 
the donor,—the child not being a party to the suit,—was held 
not to be maintainable. The deeds, it was held, were not 
necessary to a valid adoption, and if the deeds were set 
aside, the adoption, if it had taken place, might be proved 
aliunde . If the deeds operated merely as an agreement to 
give and take in adoption, and a breach thereof had occurred, 
such breach, it was held, would not render the deeds void, or 
constitute any ground for setting them aside, or for declar¬ 
ing them void. ( d) 


(«) Muset Pearee Payee v. Musst. Hurhmeee Kooer, 19 0. W 
127, See above, pp. 997, 1011. 

(b) Nidhoomoni Debya v. Sarocla Pershad Mookerjee , L, R. 3 l 
253. 

(e) Abhai Char an v. Dasmani Dost, 6 Bong. L. R. 623. 

{d) Sm Narain Milter v. Sreemutty Kishen Soondory Dassee, L. R 
Supp. I, A» 149. 


E. 


A. 






Vtn, 2.) EIGHTS AND DUTIES OE WIDOW. 



W.^SUITS AS TO RIGHTS AND duties of widow 
PRIOR TO ADOPTION. 

A suit to obtain a declaration that a- widow is heir o; her 
deceased husband will lie, though sho had authority to adopt. 
She does not forfeit her right by her omission or refusal to 
adopt. («•) It seems she cannot be forced to adopt. Where 
no adoption is made “ uuder an authority for tho purpose, ” 
the widows having equal rights in the estate may no doubt 
share it, making- due provision for tho maintenance of “the 

mother and sister of the deceased husband, (b) 

“ In the interval then between the death of her husband 
and the exercise of the power, tho widow’s estate is neither 
greater nor less than it would be if she enjoyed no such 
power or died without making an adoption.. She has the 
same power, no greater and no less, to deal with the estate. 
Such acts of hers as are authorized and would bo effective 
against reversioners will bind the son taken in adoption. 
Such acts as are unauthorized and in excess of her powers 
may be challenged by tho son adopted or by any other suc¬ 
cessor to the estate.” (c) 

An adopted son is at liberty to question alienations made 
by the widow, the adoptive mother, before bis adoption. But 
a presumption exists in favour of her transactions .assented to 
by the persons next in succession when they took place, (d) 

A Hindu widow claimed a share of ancestral property 
(under an anumatti patra, or deed of permission to adopt a 
son, alleged to have been executed by her husband) on be¬ 
half of the son whom sho might adopt. It was held by the 


(а) Bmmndoss Mookerjea v. Musst. Tcvrinee Dibbeah, B. S. D. A. R. 
or 1850, p. 533 ; S. C. .7 M. I. A. 169 ; and Vrasanmmayi Dam v. 
'{adambini Dasi, 3 B. L. R. O- C. -J- So. 

(б) Colab. in 2 Str. H. L. 91. See above, pp. 103, 248. 

(c) Lalslimana Bait, v. Lakshmi Ammdl, I. L. R. 4 Mad. 160. 164. 
id) Jadomoney Dabsev. Sarodapromnno Mnokerjae, 1 Bonin. 120; 
Rajkrido lloy v. KMaree Mofmt,, 3 0- W. R. 14. in which many 
:arlier cases are referred to. 
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Icier Dewanny Adawlut, that, until the adoption was 
made, no action would lie, and that the expression of any 
opinion as to the authenticity of the deed was in the present 
action uncalled for. (a) 


The possession of a. widow (who has authority to adopt) 
previous to the adoption is not that of a trustee for the son 
to be adopted, so as to prevent limitation (b) from operat¬ 
ing. A widow in Bengal adopted a boy under a power from 
her deceased husband in the course of a suit by her against 
his unseparated brother. This was held competent to her, 
and also the continuance of the suit in her own name, as 
,.that had not been objected to, and she might take the 
estate as trustee for her son. (c) 

A widow does not incur a penalty of absolute forfeiture 
by an attempt at a false adoption of a son. (d) 

If a widow succeeds to her adopted son, and then adopts 
again, her intermediate alienation is not affected by such 
adoption, (e) __ 


3. —SUITS TO ESTABLISH ADOPTION. 

A party claiming in Bengal as a son adopted by a widow 
must establish by evidence—(I) authority given by the 
husband to adopt; (2) his actual adoption by the widowAs her 
husband’s son. (/) 


(a) MitssL Sabudra Ckowdhryn v. Gohknatk Choivdree at aL 7 C. 
S. D. A. 11. 143. 


(h) Qobin Chandra v. Anajid Mohan , 2 B. L. R. A. G\ .1. 313. See 
above, pp. 94, 95. 

(c) Dhurm Das Pandeij v. Mussi. Shama Soondri Debiah, 6 0. W. 
R. 43, Pr. Co. 

( d) Kovnul Moyiee Dossee v. Alhadmonee Dassee, 1 C. W. R. 256. 

(e) Gobindo Nath Roy v. Ram Kctnay OlmvclJiry , 24 0. W, R. 183 
See above, p. 367. 


(/) ChotvdJiry Pit dam Singh v. Koer Oodey Singh, 12 C. W. R. P. 
C. 1; S. 0. 2 R, L. R. P. C. 101. 
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laintlff who desires, as an adopted son, to reco 
property, must.sue for it, not for a mere declaration of his 
status as adopted son. (a) 

A vatandar in possession of vatan property may, as such, 
sue for a declaration of his adoption, preliminary to his ap¬ 
plication to the Collector for recognition of his right to 
officiate as a vatandar (under Bom. Act III. of 1874). (b) 

An adopted son, who is afterwards discarded, may main¬ 
tain a suit to establish his rights. According to the Hindi! 
law the suit may be brought on his behalf by any kinsman 
or friend, (c) This would now be subject to the provi¬ 
sions of the Code of Civil Procedure (Act XIV. of 1882, Secs. 
440 ss) 1 and to the ruling of the Judicial Committee in 
floor y& Persad’s case, (d) 

Op an estate descending to an adopted son, and from him 
to his widow, a further power to adopt given by the adoptive 
father to his widow becomes incapable of execution, (e) An 
adoption under it is void. It does not give to the adopted 
a right ripening into that of a duly adopted sou when the 
tflder widow succeeds to the property. (/) 

Where a widow adopts under authority of her husband, the 
authority must be strictly proved. ( g) If the husband's 

\a) U&mckaudra Narayan v. KrishnojiMoreshwar, Bom. H. C. P. J 

1881, p. 2.88, 

(5) ilamchctndra v. Hadhabai , Bom. H. C. P. J 1880, p. 160. 

(e) 2 Sir. b• 1 79. 

yd) Above, > 766. . 

{e) JHidma Oo& nari - v * -Che Court of Wards , L. R. 8 1. A . 229. 


me 


above, Sec. V!h !• 2 B., and pp. 974, 982. 


( f) Sen above, Sec. VII. I. 2 B. “ Relation shall never make an act 
♦rood which was’void for defect of power. ” fin- Abrfc. Tit. Relation 
(II) 4 ; Butter and Baker 9 s case, 3 Rop. 29 a. See too Hawkins v. Kemp, 
3 Ea. 410. 

( fJ ) Chowdhnj Piuhmi Singh v. Koer Oodey Singh, 12 C.,W. R. P* 
C/3 : 2 B. L R. 101 P. C' ; 12 M. I. A. 350. 
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-4ne widow’s testimony alone being insufficient, (a) 

ii the husband's authority is in writing, and his hand¬ 
writing is proved, the signature of witnesses is unnecessary. 
Otherwise it must be proved by witnesses, (b) 

In a case of inconsistent evidence as to the fact of adop¬ 
tion, the non-designation of the adopted in a public document 
as son of the adoptive father decided the Court against tho 
alleged adoption. ( c ) 

In Gangava v. Rangangavda , (cl) the following facts were 
held inconsistent with an alleged adoption :— 

(1) The adoptive mother’s name continued in Government 
records for lands belonging to her husband, after the alleged 
adoption. (2) The adopted-acted as deputy under the 
adoptive mother. (8) The . adoptee assumed his natural 
father’s name after the date of his alleged adoption, (e) 

A presumption arises against the genuineness of a deed of 
permission to adopt from its .not being acted on for 17 years 
after the husband’s death. (/) 

T he omission of the usual intimations and ceremonies' is a 
ground for strong suspicion as to the genuineness of an alleged 
adoption. ( g) 

Tho registration of ‘deeds giving power to the wic] 0 w to 
adopt was recommended. When such a deed is not registered, 

(a) Musst . Tara Munee Dibm v. Dev Naraynn Hai et ctl y 3 0 . £) 

A. K. 387 ; Ry Sevagamy Nachiar v. Heraniah Gurbah, 1 Mad Doc 
10.1 ; 2 Macn. E. L. 183. 

(b) Ry. S&vagamy Nachiar v. Heraniah Gurbah , 1 Mad S D A 

Dec. 101. ' ’ * 

(c) Musst. Sctbilree Dae&y. Sutur Gfmn SulpiiUer,. •> n g n a n.01 

id) Bora. H. C. P. J, 1881, p. 248. ~ ‘ ' 

(<?) See above, p. 1209. 



(j?) Soofmgun Butputty y Scibitra Daee, 2 J£ rir 


Knapp, 287. 
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T>o be compared, (a) ' In the particular case it removed 
suspicion. 

In the absence o£ strong documentary evidence for an 
alleged adoption, the Privy Council preferred the judg¬ 
ment of the lower Appellate Court to that of the High Court, 
as it had a better opportunity of testing the probabilities of 
the case. ( 6 ) 

Evidence is not necessary of the execution of a permission 
to adopt according to the exactness required in tho case of 
a will, (c) 

When the Court is satisfied of the power comparatively 
slight evidence of the ceremonies will suffice. ( cl) 

The identity of a deed of permission to adopt was held 
sufficiently established by a reference to it in a subsequent 
proved deed, (e) 

The probabilities are in favour of an alleged adoption, 
where the document authorizing the wide# to adopt bears 
the genuine signature of the deceased husband, and the next 
heir who disputes the document is shown to bo on bad 
terms with the deceased, (/) 

In some cases upon a disputed question of adoption, though 
the Courts in India held the evidence not sufficient to prove 


(a) Cfmidernath Roy v. Kooar Gohindnath • The Collector of Moor - 
s Kedah ad v. Ry Shibessuree Dcibm, 11 R. L. R. 86. 

(b) . Mlmadhnb Das v. RmmmbJiar Das, IB Ct W. It. P. C. 29 ; S. 
C. 3 B. L. II. P. C. 27 ; S. 0. Vi M. I. A. 85. 

(c) See above, pp. 961, 964. 

(d) Moliendroial v. Rookiney Dabey, Coryfc. R 42. 

(/.') Klsken Sfmnker Butt v. Malta Mya Dossee, C. W. It. Sp. No. 

1 

if) Sri Virada Pralapa Raghuncula t, Sri Brozo Ki shore Patta Deo 
25. C. W. IV P. C. 291 ; 8, 0. L L. R. 1 Mad.69 ; S. C, 7 M* H. C. 
R. 001. 
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/adoption, the Privy Council has reversed the decision 
and decreed in favour of the adoption, (a) Thus the Privy 
Council decided in favour of adoption, upon a conflict of 
evidence as to whether it took place during pollution or 
not. (b) 

A bequest to two persons as adopted sons was held to fail 
through the simultaneous double adoption being void, (c) 

Where the plaintiff claims the full rights arising under 
an ordinary adoption, a different form of adoption (tfc., 
dvyamushyayana) cannot be set up, (d) 

Persons claiming as adopted sons of a widow must prove 
their own adoption, and that the widow had possession in her 
own right ; (c) so too where plaintiff sues as adopted son of 
the owner himself; {/)bufc the plaintiff need not in the former 
case prove how the widow came into possession, (g) A suit 
to establish adoption independently of any claim to property 
can be maintained upon an institution fee of rupees ten, 
provided the plaintiff shows distinctly that he has a cause of 
action and a right to consequential relief, (k) 


(а) Hwradhun Mookurjla v. MuthoomwthMoolcurjia, 4. M.I, A. 414 ; 
S> C. 7 C. W. R. P. C. 71 ; Rung ant a v. Atcliama et af y 4 M. I; 
A, 1 ; s: C, 7 C./W. R. P. C. 57. 

(б) Ramcdinga Pillay v. Sadasiva Till ay > 9 M. I, A. 506$ S. C. 1 
0. W. R. 25 P. 0. 

(o) Siddesory Dosseev - Durgaehnrn Sett, Bourke, 360. Above, p. 981. 

* 

(d) Mnsst. Edul Koonwar v. Koonwttr Dahee Singh, 5 Dec, N. W. P. 
341. 

(e) Chuiturdhareo Lall v. MimL Farbntty Koim\, 12 0, W. R. 120. 

(/) Bkairabriath Sye v, Mahesctiandra, 4 B, L. R. A. C. J. 162 ; 
Ishnr Panday v. MussL Bmheela Koonwar, B. S', D. A. R. for 1858, 
p. 471. 

(g) Ckuimrdharee Lall v. Musst. Parbutty Kowav, 12 C. W. E. 120. 

(h) Baji Bah ant v. Raglmnatk VWial, Bom. H. C. P. J. for 3870, 
p. 142. 
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i certiticate cannot be refused to administer an adopts 
Utnlnor’s estate, though his adoption has never been recog 
nized, for such a certificate is necessary to clothe any 
administrator with authority to sue for such recognition 
of the adoption of the minor, (a) 

A certificate of guardianship under Act XL. of 1858 will not 
entitle a minor .or his guardian, until the adoption is proved, 
to interfere with the possession of the estate by the widow 
of the deceased who denies the adoption, ( b) 

4 — SUITS TO SET ASIDE ADOPTION. 

The Legislature has by Acts VII, of 1870 and IX. of 1871 
and XV. of 1877 recognized the right to bring a suit to 
set aside an adoption independently of any claim to 
property, (c) 

The onus probandi lies on the adopted son, though defend¬ 
ant, to prove.the validity of the adoption, and not on the 
plaintiff suing as heir to prove its invalidity, even though 
he alleges fraud, and adduces no evidence in support of it. ( d ) 

The presence of a brother of the adoptive father at an 
adoption and his associating the adopted son as such with 
him in a suit prevents his sons from afterwards denying the 
adoption, (e) 

(a) Chintaman v. Sifciram, Bom. H. C. P. J. 1879, p. 566. 

(5) Panch Coivree Mtnidul v. Bhugobiitty Dos s i a, 60. W. R. Misc. 47. 

(c) Krilova v. JPadapa , I. L. R 1 Bom. £48, per Westropp, C. J. In 
the same case the points for consideration on a question of adverse 
possession by a widow, and on one of the validity of an adoption, are 
set forth with a reference on the latter point to earlier cases. 

(d) Tarini Charcm v. Saroda Sundari Deist, 3 R, L. It. A. C. J. 145 ; 
S. C. 11 C. W. R. 468 ; Roopmonjooree v. -Randall Sircar , 1 C. W. 
K. 145 ; Kripa Moyee Delia v. Golych Oliunder Roy, 4 0. W. R. 78 ; 
Bissessur Chucksrbutty v. Ram Joy Mojoomdar, 2 C. W. R. 326. See 
above, Sec. VL A. 5. 

(0 Nidhoomoni Debija v. Saroda Per shad Mookerjee, L. R, 3 I. A. at 
pp. 253,256 v Chintu v. Dhondu t 11 Bom. H. C. It. 192. The principle 
of estoppel was followed in the similar case, Sadashiv v. Harr , ib, 190. 
See above, Sec. VI. A. o* 
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le following grounds have been held insufficient 
sotting aside an adoption, once effected : — 

(1) Its not haying taken place at the usual residence of 
parties (a); (2) Its having taken place long* after the death, 
of adoptive father (h) ; (3) Want of permission from Govern¬ 
ment (c); (4) Tonsure having been performed in the family 
of birth after gift and acceptance but before fire sacrifice ( d ); 
(5) Existence of a nearer relation than adoptee available for 
adoption ( e ) ; (6) Want of presence of the mother (natural 
or adoptive), of burnt offerings, dr of drinking saffron water 
by other than adoptive father, amongst Sftdras. (/ ) 

A has two sons B and 0. B marries D and dies' before 
A . C dies unmarried after A. E, as widow of A, } relinquishes 
her rights in favor of 1) and her adopted son F. This being 
sufficiently proved, E cannot question. F’s adoption, (g) 

A stranger having no interest in the matter has no right, 
even with the consent of the presumptive reversionary heirs, 
to sue for a declaration that an adoption made by a widow 
is invalid, {h) 

Although a suit, to contest an adoption, made by a Hindi! 
widow of a soil to her deceased husband, may be brqught 
by a contingent reversionary heir, yet it is not the law that 
any one who may have a possibility of succeeding, to the 


(a) Bhasker BucJictjee y. Narro Hagoonathy Bom. Bel. ft 24. 

(h) lb. 

(C) lb. 

(d) Musst Dullabh De v. Manu'Bibl, 5 0. S, D. A. R. 50. 

(«) Gocoolcinund Da$s v. Wuoma Dace, 15 B. L. R. 405; B. 0.23 0. 
W. R, 340; Sree Brijbhookunjee Maharaj v. Sree Gokoolootsaojee Met- 
hdraj, 1 Borr. 181, 202 (2nd JEdn,). 

(/) Alvar A mm al v. Bamasawmy Naiken, 2 M. S. D. A. R. for 1867.; 
Sootrugnn Sutputty v. Salitra Dye f 2 Knapp 287 5 S. O. 5 0.-W. R. 
P.CJ. 109. 

(g) Nnsst. Ladoo v. Musst . Oodey Koturee> N. W. P. S. D. R; Pfc. II. 
1864, p. 365. 

( h) Brojo Kuhoree Ddseee v, Sreenath Bo$e y 9 C. W. ft. 463; B. C> 
8 O. W. E. 241. 
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estate of inheritance held by the widow for her life is com¬ 
petent to bring such, a suit. The right to sue must be 
limited. As a general rule/the suit must be brought by the 
presumptive reversionary heir, that is to say, by the person 
who would succeed to the estate if the widow were to die 
at the time of the suit. But it may be brought by a more 
distant heir, if those nearer in the line of succession are in 
collusion with the widow, or have precluded themselves 
from interfering. 

If the nearest heir had refused, without sufficient cause, 
to institute proceedings, or if he had precluded himself by 
his own act or conduct from suing, or had colluded with the 
widow, or had concurred in the act alleged to be wrongful, 
the next presumable heir would be, in respect of his in¬ 
terest, competent to sue. In such a case, upon a plaint 
stating the circumstances under which the more distant heir 
claimed to sue, a Court would exercise a judicial discretion 
in determining whether he was or was nob competent, in 
that respect, to sue, and whether it was requisite or 
not, that any nearer heir should be made a party to 
the suit. 

In a suit to have an alleged adoption set aside, the plain¬ 
tiff, a minor, through his guardian, claimed to sue, on the 
strength of being the adopted son of (the husband of) a 
daughter of a brother of the father of the deceased, under 
whose authority the adoption was alleged to have been made 
by the widow, the defendant. The Judicial Committee 
without deciding that as an adopted son this minor had the 
same rights as a natural-born son, and without deciding 
that he would have been entitled, in default of nearer relations, 
to succeed to the estate of inheritance, after the death of the 
widow, pointed out, that he could only have succeeded as a 
distant bandhu, (a) and that he had nob a vested, but at most 
a contingent, interest. Their Lordships held, that there being, 
in fact, heirs nearer in the line of succession than this minor. 


(a) Sec above, pp. 489, 198. 


164 h 
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■rounds of Bis competence to sue in respect of his inter¬ 
est, assuming that interest to exist, should have been made 
out in the manner above indicated, (a) The conclusions in 
the suit referred to were, that a suit to set aside an adoption 
by a widow may be brought—(I) by a presumptive 
reversionary heir ; (2) by an heir a little more distant, in ease 
the former act in collusion with the widow ; possibly (3<) by 
an adopted son of a deceased brother’s daughter’s son, as 
a bandhu. (.£) 

An obscure association of a boy as adopted son of, a 
deceased person, in a suit brought by his widows to recover 
the husband's share in joint property, was held not con¬ 
clusive of tha boy's adoption. A reversioner was allowed to 
prove its not having taken place, (c) 

In a suit on a ground of existing right of inheritance and 
for possession and mesne profits in which the claims to relief 
are abandoned, the Court will not allow a change of claim 
and declare an adoption invalid, (d) 

Apower to ad opt imposed the condition of the consent of the 
husband's mother. A suit was brought against the adopted 
son, but the objection of non-fulfilment of the condition 
precedent of consent was not raised until the ease Was taken 
in appeal to the Privy Council. It was held then too late, (e) 

Ignorctntia legis non excusat , it was said, is a maxim 
applicable to the HindA law of adoption. (/) There may 

(a) Rani Anancl Kunivar etal v. The Court of Wards, I L. R. 6 
Calc. P. C; 764. See above, p. 498. 

(b) 11. 

(c) B. Sheo Manog Singh v.B. Ram Praha* Singh, 5 C.S.D.4JI. 145. 

(cl) Ry Rajesmrec Koonwar v. Maharanee Indurjeet Koonwar, 6 C. 

W. R. 1. 

(e) Rajendronath Haidar v. Jagendronath Banerjee, 14 M I, A. 67; 
so also Mmst, Mulleh v. Purmanund , 4 Doc. N. W. P. 201. 

(/) Radhakissen v, Sreakissen , 1C. W. ft. 62, Ignorance of the 
law does not relieve from a liability, but it operates no further., 
See per Blackburn, J., in Reg. v. Mayor of Tewkesbury, L. It. 3 Q. B. 
pp. 629, 635. See also per Lord Westbury in Cooper v. Phibbs , L, R. 
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*ver be an excusable ignorance as when the Judicial 
Committee said The concurrence of the widow, 
arid the various acts, of acquiescence attributed to her, 
would be important if they were brought to bear upon a 
question which depended upon the preponderance of evi¬ 
dence; but if the facts are once ascertained, presumptions 
arising from conduct cannot establish a right which the 
facts themselves disprove. The appellant is a Hindu 
female. So long as she is acting without the guidance of a 
disinterested adviser her acquiescence in an alleged adoption 
or wilt ought not to prejudice her. In such a case as the 
present it was hardly to be expected that she would be 
capable of distinguishing between an adoption in fact, and 
a legal adoption, or between a will in fact, and a valid will. 
The acts attributed to her are really no confirmation of 
the respondent's case, as every one of them upon which 
reliance is placed might equally have been done with respect 
to a legal or an avoidable adoption.{a) 

An acquiescence arising from ignorance is not binding, 
though the ignorance is of the law applicable to the particu¬ 
lar case ( b). So too consent given by the first adopted son to 
an arrangement of his father under which the second adopted 
son was allotted certain property would not, it was ruled, be 
binding on the first adopted son, if he gave the consent in 
ignorance of his right, or if the father departed from the 
arrangement to the complete disinherison of the first son 
himself, (c) 

An assent obtained by a widow on a representation of an 
authority from her husband will nob avail as against the 


2 E.and I. A. at p. 170. Jagannutha in Colob. Dig. Bk. IT. Chap. 
IV. T. 54, and the judgment of the Judicial Committee in Periasami 
v. Periasami, L. R. 5 I. A. 61, 76. 

(a) Tai/amynaul v. Sashackaila Walker, 10 M. I. A. 429. 

(b) See Rangctinma v. Atchamma , 4 M. I. A, 1. ; Beauchamp v. Whin, 
L. R. 6 E. and L A. 223 ; Thomson v. Eastwood, L. R. 2 A. C. 215, 
and per Sir G. Jessol, M. R. in Lacey v. Hill , L. R. 4 Ch. D. at. p. 546. 

(c) Sudanund Mohapattur v. Bonomallee, Marshall, 317. 
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a heirs. The assent, too, being moved by self-inter* 
©St^ was held insufficient. («) 

5.— SUITS IN WHICH ADOPTION IS AN INCIDENTAL 
QUESTION. 

An adoption de facto must be supposed to be valid until 
set aside, (b) An objection that an adoptee was the eldest 
son of his natural father was rejected in special appeal, 
because though raised it was not pressed in the lower Courts, 
nor taken specially in the petition of special appeal, (c) 

A case in which a conveyance was absolute, unless the 
grantor should adopt a son, but in that case to be subject to 
redemption, was held a sale subject to conversion into a 
mortgage during the vendor's life, but to become irredeemable 
on his death. ( d) 

A widow may resist an ejectment brought by a person 
whom she has recognized as adopted son on the ground of 
the invalidity of the adoption, though her acknowledgment 
has been acted on by the authorities, (e) 

A plaintiff sued as widow of an adopted son for property 
of the adoptive father, and also on the ground of devise to 
the son. The adoption was held invalid according to Hindi! 
law, yet the High Court held that as the language of the 
testator sufficiently indicated the person who was to be the 
object of his bounty , that person was entitled to the property, 
although the testator conceived him to possess a charac¬ 
ter, which, in point of.law, could not be sustained. (/) In a 
similar case it was held by the Judicial Committee that 

(a) Karimabdhi v. Gopala, I. L. R. 7 I. A. 173, 177- Savigny denies 
the generally nullifying effect of error. 'See his System, Voi. 3, App. 
VIIt. and in the same sense Coleb. Bk. II. Oh. IV. T. 54 Comm. 

(b) Niinboo Singh v. Farm Dhiiv, Singh, 12 0. W. R. 350. 

(c) Joy Tara JDossee v. Roy Chunder Oh086 % 1 C. W. R 130. See 
above, Sub-Sec. 4. 

(d) Subhubhat v. Vdsw.levbhat , t. L. R. 2 Bom. 113. 

(e) Thakoor Oomrao 8huj/i v. Thakqoranee Mahtab Koontfarfy Agra 
Rep. 103. See above, Sub.-Sec. 4, p. 1227. 

(/) Jivanee Bhayee y. Jivii Bhayee , 2 M. H C. R. 402. 
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ling to the true construction of the testator's will there 
was a gift of property to a designated person, indepen¬ 
dently of the performance of ceremonies, (a) 

6.—Suits and proceedings consequent 

ON ADOPTION. 

In granting a certificate under Act XXVII. of 1860 to an 
adopted son, a nephew of the deceased, the Judge ought to 
look into the fitness as well as the propinquity of the adop* 
tee. ( b) 

After adoption f the father had a son born to him. In 
a partition he gave the adopted boy a larger share than 
he was by law entitled to receive. The father then married 
a second wife, and had by her several children. These, it 
was held, coiild not contest the above disposition in favour 
of the adoptee, (c) 

Documents of the like tenor were executed by a man and 
his adopted son by which the property of the former was 
made over to his wife for life, without power of alienation, 
and a succession was secured to the adopted son. This was 
construed as a family settlement, giving .to the son an estate 
in remainder, not as giving to the wife as a widow such an 
estate as if there had been, no son. (d) 

The title of a second (invalidly) adopted son could not 
be maintained, it was held, on the ground of acquiescence by 
the first, as this had proceeded on an assertion by the 
father of the second son's right. Whether the first son's 
ratification would have the effect in such a case of previous 
consent was thought doubtful ; but at any rate there had 
not been the knowledge which would make it binding, (a) 

(a) Nldhoomoni Debya v. Saroda Pershcid, L. R. 3 I. A. 253, 

(b) Nunkoo Singli v. Purm Dhun Singh , 12 C. W. R. 356. 

(c) Yekeyamian v. dgmswqrian ct al, 1 M. H. C. R, 307. See above, 
pp. 77, 70.2, 776. 

(d) Muast. BhagbuHse Date v. Choivdry Bholanath Thakoor, L. R. 2 

I. A. 256. 

(e) Rangamma v. Atchmw, 4 M. I. A. 1, 103. On the doctrine of 
Acquiescence see Beauchamp v. Winn, L. R. 6 E. & L App. 233. On 
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rst adopted son, however, was allowed to retain all he 
could claim against the father’s disposition only on condition 
of giving up to the second all over which the father had 
unfettered power. 

An adoptee, like a natural born son, cannot claim to have 
a specific share declared and defined, but is only entitled to a 
decree declaring that the property is ancestral, (a) A'suit by 
the soil of a first adopted son having been brought as heir of 
the second adopted son, the plaintiff cannot in appeal change 
his ground of action, treat the second adopted son as trespasser, 
and seek to recover property as belonging to his ancestor.(J) 
A son adopted pendente lite, to be bound by a pending 
suit affecting his adoptive father's ancestral property, must 
be made a party to the suit, (c) 

A representation made by one party for the purpose of 
influencing the conduct of the other party (as to marriage,' 
giving in adoption, &c.), and acted on by him will in general 
be sufficient to entitle him to the.assistance of the Court 
for the purpose of realizing such representation, (d) 

After the death of an adopted son, a widow alienated part 
of the property and subsequently adopted again. It was held 
that the second adopted son took subject to the alienation, (e) 


Election see per James, L. ,T., in Codring ton v. Lindsay, L. R, 8 Oh. 
A. pp. 578, 592. 

(a) Beer a :>>ngh v. Bursar Singh, 1 Agra TI. 0. R. 2 56. He cannot 
cTaim definition without partition, as the shares may vary through 
births and deaths, &c. 

(b) (Jop.ee Lull v. Musst. Ohandraolee Bukoojee, 11 B. L. R, P. C. 
S. G. 19 0. W. R. P. C. 12. The adoption hereof the second son 

was invalid according to Kind a law, as the first had left a son. See 
above, p. 914. 

(c) RamhhatY. Lakshnan ChintamoM Mayalct, I. L. R. 5 Bom. A. 

C. JYp. 630. ^ * ' 

(d) Bhala Nahcma v. ParbJm Earl , I. L E. 2 Bom. 67. 

{&) Gobindo Nath Roy v. Ram Kanay Chowdhry , 24 C. W R. 183. 
Reference is made to Bhoobun Moyee’s case, 10 M. I. A. 165 • see 
SreemvMy Deeno Moyer Dossee v. Doorg a Per shad Miiter, 3 C, W. R. 
6 Mi sc. II. Above, p, 367. 
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widow redeems a mortgage of her husband and sells 
the property at a profit. She then adopts a boy; and in the 
deed of adoption agrees to let the boy have the property 
“ when released.*' The purchaser is said to have attested the 
deed of adoption. It was held that the attestation does not 
hind the purchaser either as to an agreement of resale or as 
to the price for which the property was to he sold, (a) 

When a widow applies under Act XL. of 1858 for a certi¬ 
ficate in respect of an estate alleged to belong to, an adopted 
con, the questions for inquiry are : (1) minority of the boy; 
(2) fitness of the petitioner for management. (?>) A certifi¬ 
cate under Act XL. of 1858 is rightly given to the guardian, 
where there is no doubt of the fact of adoption, the objector, 
who does not claim to be the guardian, having no locus 
standi, (c) A certificate of guardianship was refused when 
the validity of the adoption was disputed. ( d) 

An adoptive mother, as next heir, was held entitled to 
the management of a lunatic's estate in preference to a 
uterine brother, (e) 

A lady who has adopted a son may, as his guardian, bo 
served with an ordep of foreclosure under the Bengal law. (/) 
“In a Nuggur Panchaet case ... in which both parties 
and Panch were Brahmans and Kulkarnis, the widow of an 
adoptee obtained a decree for the possession of a vatan 
given to him by tho adopter (by the deed of adoption), in 
opposition to a claim set up by the nephew of the latter 
according to blood." (g) 


(a) RamVhat v. Ramchanclra, Bom. H. C. P. J. 1879, p. 426, 

(b) Brormo Moyee v. Chettnr Monet, 8 C. W. R. 25. 

(r) Kisto Ki shore Roy v. Issur Cfounder Roy, 15 C. W. It, 166. 

(cZ) Above, pp, 1021—22. 

(e) Euree Kishore Bhya v. Nulliia Soonduree Goopta, 18 C. W. B. 
340. 

(/) Ras Muni IHbiah v. Pran Kiehen Las, 4 M. I. A. 392. See 
now above, p/674. 

(g) Steele, L. C. p. 183. 
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widow has not really such an interest in the appeal or 
such a locus standi as entitles her to insist that an appeal 
should go on, though the minor party, her adopted son, in 
whose name the suit was brought, after coming of age, wish¬ 
es to withdraw from it. {a) 

A widow, claiming under the will of her husband, is the. 
proper person to obtain a certificate under Act XXVII. of 
I860, notwithstanding the objection of a person alleged to 
be the adopted son of deceased. (&) 

A y alleging himself to be an adopted son, opposed the 
application for the grant of certificate under Act XXVII. 
of 1860 to By who, irrespective of the alleged adoption, 
would be the legal lineal heir of the deceased; the Court 
before which the application was made refused to grant the 
certificate on the ground that sufficient primii facie evidence 
existed establishing the validity of the adoption. On appeal 
it was held that the Appellate Court,' concurring with the 
opinion expressed by the Cpurt of first instance iti respect 
of tli q factum of the adoption, would not be justified in setting 
aside the decision on the ground that such Court was wrong 
in entering into and deciding the question as to the validity 
of the adoption. It was laid down that on an application for 
the grant of certificate under Act XXVII. of 1860, opposed 
by a party alleging a preferential title to it, the Courts should 
adjudicate the question of title with a view to determine 
which party has the preferential right to the certificate, (r) 

'.;I j l 

(a) lly Bistoopria Putmadaye v. Nund Dlmll , 13 M. I. A, 602. 

(5) Bissumbhur Shaltci v. Sy Phool Mala , 21 C. W. R. 31; i. e . until 
he establishes his adoption. 

(c) Sheetanath MooJcerjee v. Promothonath Mookerjee, I. L. R. 6 
Calc, 303. ’ . 1 

Roferonca was made to Kali Coomar Chatter jee v. Tara Prosunno 
Mookerjze, 5 Calc. L. R, 517 ; Muaat . Anundee Kooer v. Bachoo Sing, 
20 C. W. R. 476 ; In ro Oodoychurn Mitter , L L. R. 4 Calc. 411;; 
Koonj Beliary Chowdhry v. Gocool Chnnder Chotvdhry, I. L. R. 3 Calc. 
616, 




ifk vi 15. 0.3 CONSEQUENT ON ADOPTION. 



permission to adopt during the life of the soil cannot have 
effect given to it. (a) 

A widow, by virtue of the authority given by her bus- 
hand's will, adopted a son and afterwards discarded him 
for misbehaviour. The boy, on attaining maturity, applied 
for the withdrawal of the certificate and for the grant of one 
to him. The validity of the will, it was said, could only form 
the subject-matter of a regular suit. It could not be con¬ 
tested in a summary proceeding, (b) 

Where a will gave the testator's widow permission, to 
adopt and made provision for the adopted son entering into 
possession only after her death, providing further that if 
the adopted son died unmarried the estate should pass to 
the testator's nearest sapiuda cjnijdti , it was held that the gift 
or bequest was, according to the doctrine laid down in the 
case of Tayore v. Ttujore, void and of none effect, because 
the nearest sap in da was. a person who might not be in exist¬ 
ence at the death of the testator, and one who could not 
be ascertained at that time, (e) 

{i The ease of Baijnath Sahai v. DespuHy Singh (d) was 
this. A Hiauil testator died, leaving B, alleged to be his 
adopted son, and O f who would be his heir in default of 
adoption, and made a will of which B applied for probate, 
and it was held, under the Succession Act and Hindi} Wills 
Act that creditors of C were not parties having any interest 
in the estate of the deceased, and were therefore not entitled 
to oppose the grant of probate. Their Lordships think 
this was a right decision/’ (c) 

(a) :0ee above, p. 968. 

(A) Imtr phunder v, Pooryna Beebee, i C.W. R.'Misc. 10. It would 
be hard to Hud any authority for a widow’s 44 discarding” a son 
really adopted. 8he is dependent on him. not he on her. See above, 
pp. 1153, 1173. 

, Ip) Rannjntt,.»• Ackcirjce v. Krtsio. Sooiulurce Delia, 2b C. W. R, 47,2. 
oee above, p. *217. 

(d) L. R. 2. Calc. 208. 

r , • e .) r iyO'dt 1\ Union; Stnyh Deo Bo ha do or v. Umanatb Moo her ice } L. 
R. 10 I. A. pp. 80, 86.v 
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SUITS AND PROCEEDINGS. |“bk. in. s, V 


JUDGMENTS AND EVIDENCE IN PREVIOUS CASES. 

A decision by a competent Court upon a question 
of adoption is not a judgment in rem or binding upon 
strangers, nor is a decree in such* a case admissible as 
evidence against strangers, (a) nor is it binding on any 
reversionary heir not a party to the suit, nor upon an adoptee 
in a suit by a reversionary not a party to the former 
suit, (b) 

The plaintiffs adoption, it was said, having been in issue 
in a former suit, though the defendant was not a party to it, 
and decided in„ the plaintiffs favour, was to be held good 
against the defendant until he got proof against the 
adoption (c) or could prove fraud or collusion, (cl) But 
in Paclmct Coomari Debea’s case ( c) it was held that 
a former judgment against the validity of an adoption was 
not res judicata when the parties had been changed, but. 
that the decision of the point of law on which the judgment 
had turned was binding as a precedent. A. suit tp set aside 
the adoption of the defendant, in. which the adoptive mother 
was made a party, was held barred by Section 2 Act VIII. of 
1859, because the same issue as to the validity of the adop¬ 
tion had been tried substantially in'a former suit between 
the same parties as to a portion of the property now at 
issue. (/) A plaintiff suing for property belonging to a 
Hindh widow on the ground of his being an adopted son of 


{a) Kanhya hail v. Radha Churn } 7 0. W. Ii. 338. 

(b) Jumoond Dassya v. Bamnsoondari Dassya 9 2 5 C. W. R. 235; S. 
0. 1. L. R. 3 I. App. 72. There is not in fact a. recognized process 
by which an adoption can be established or set aside as to all persons. 

(e) Seetaramv. Juggohurutoo Bose, 2 0. W. R. 168. 

(d) Rijkfisto Roy v. Kivtioree Mohun Mojoomdar > 3 0. W. R, 14. 

(e) L. R 8 I. A, 229, 

(/) Krista Beharce Roy v, Bunwaree Loll Ren/, 19 G. W. 11. 6*2. 
See now Act XIV. of D82, Sec. 13. 




AND EVIDENCE, 1 

ii8rliuyband J a brother is not barred by a decision, in respect 
of other property, that be was not such, {cc) 

In a suit between the adopted son oi’ a landlord and the 
adopted son of his tenant, the decree being in favor of plain¬ 
tiff by a competent Court, an appeal to the Privy Council or 
an omission to take rent for many years or to eject defend¬ 
ant, did not, it was held, alter the relationship of landlord 
and tenant between the parties, (b) 

The denial by A in an inquiry under Bombay Regulation 
VIII. of 1827 that B was adopted son of C , does not abso¬ 
lutely estop A from asserting in a subsequent suit that 
G adopted B. (c) 

A. deposition of a plaintiff, in a suit against defendant, a 
w idow (managing for her minor first adopted son) is not admis¬ 
sible in evidence under Sec. 38 of the Evidence Act in a 
subsequent suit by the defendant widow as mother and 
guardian of a second adopted son, as that son is not a repre¬ 
sentative in interest of the widow who was party to the 
former,' suit, but sues, in his own right, (d) 



(a) Kriwa Ram x. Bhugwun Doss, 10 C. W, R. 100. The parties 
having been the same would be bound by a prior adjudication on the 
same question of right or jural relation between them, though the 
physical objects of their contention were different, see Act XIV. of 
1882, Sec. 13 ; Krishna Behan Roy x. Mussi. Brojeshwari Chowdhrani f 
L, R. 2 I, A. 285. A question of limitation decided in a suit as to one 
piece of property was disallowed in a suit as to another in Mahdraja 
Rajender Kishen Sing v. Raja Saheb Pershad Sein . Pr. Co* 21, May, 
1874. 

( b ) Iluronath Roy v. Goluchiath 0/iowd hry> 19 C. W. R-. 18. Limi¬ 
tation is computed from the determination of the tenancy, and the 
time is 12 years. Act XV. of 1877, Sch. II. Art. 139. 

(e) Pandnrang Radial v. Dhondo Ballal , Bom. II. C. P. X 1876, p. 
209. 

Cd) iMvinmoyee Dabm v. Bkoobunmoyee Dahea y 15 B. L. R. 1; S. 0. 
23 0. W. R. 42. The decision may be questioned on the ground that 
there must be a continuity of the estate and of representation of it. 
The other party must of course be the same in both suits to make 
his deposition admissible. 
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fBK. tit, S. VI 


( SI. 


A certificate may be granted to a widow, as guardian 
of her minor son, to collect her husband's debts, not¬ 
withstanding that her husband's adoption has been set 
aside, (a) 

8 .—LIMITATION. 

The limitation prescribed for a suit for a declaration of 
the validity of an adoption is six years from an interference 
with the rights of the adopted son as such, (b) In a 
suit for a declaration that an adoption was not made or 
was not valid, the same period of limitation runs from 

when the alleged adoption becomes known to the 
plaintiff.” (c) 

Whore a widow, after the death of her son, adopts a 
boy under an alleged will of her husband, and a sister of 
the natural son sues for the inheritance on behalf of her son, 
disputing* the will and the adoption, the cause of action 
arises on the death of the widow, not on the date of 
the adoption* An acknowledgment of the sister, previous 
to the birth of her son, admitting the adoption, does not 
bar the son's right {d); and he may sue within three years 
from attaining his majority. A reversioner's right to sue for 
possession by setting aside an adoption by a widow accrues 
on the death of the widow and not on the date of an adop- 

(«) Nitto Kallee Debee r. Obhoy Gobmd, 5 G. W. B. Misc. R. 10. 

(b) Act XV. of 1877, Bob. II. Art. 110. The intention must, it 
seems, be to bar a suit on the ground of adoption in respect of the 
rights interfered with. An adoption cannot be cancelled by a mere 
seizure of an insignificant piece of property on a denial of adoption 
which remains unchallenged only because it is not worth while to 
challenge It. 

H| lb. Art. 118. See above, p. 1002, Note (a). 

(d) Tarim Char an v. Sarocla Sundari Dan, 3 B L. K. A. C. J. ’4f>; 
S. C. 11C. W. li. 408. See note (c). Tn Bombay the daughter 
would have to sue in her own right, which precedes that of her son. 
See above, pp. 104, 107. 






. VIT f. 8> 


LIMITATION. 



tioiiv (a) Possession by strangers as adopted sons of a 
widow is not adverse against the reversioners so long as she 
is alive. (i>) As against an adopted son, suing for his share 
in the ancestral estate, limitation begins on demand and 
refusal, (c) The time now runs from when a person exclud¬ 
ed is aware of the exclusion, (d) 


( a) Srinuth Gavpopadhyav . Mahes Chandra Boy, 4 B. L. R. 3 F. B. 
Musst- Raj Koonwar v. Mnsst. Inderjeet Koonwar , 13 C.W.R-52; Tan* 
ni Char cm v. Savoda Sundari Dasi , 3 B. L. R. A. 0. J. 145; S. C. 
11 C. W. R. 4(38. Comp, note (c) p. 1236. 

(h) Srinath Ganyopadhya v. Mahes Chandra , 4 B. L. II. 3 F. B. 

(/) Ayyavit Muppanar v. Nilaclatchi Ammal , 1 M, B.. C. R. 45; 3 M, 
H. 0. R. 9ft; 

(<*). W v* MaruU> I. L. R. 6 Bom. 741; Act XV, of 1877, Sch. IL 
Art. 127. 





APPENDIX. 


Translations of Yajnamtlkya, II. 47, 50, and J 75, uitli the 
Commentary on these verses of the Mitakshara . BY Ok. A. 
FtTHKER. 

Ydjmvallcya, II. 47. (a) 

"A Sou need not pay, in this world, money due by his father for 
spirituous liquors, for lustful pleasures, for losses at play ; nor what 
remains unpaid of a fine or toll., nor anything idly promised.”. 

VijiidnesvarY$ Commentary. 

A debt incurred by a drinker of spirituous liquors, or under the 
influence of lust for the sake of enjoying a woman, or caused by 
losses at play, what remains due of a fine or toll, (b) and money idly 
promised, that is, promised to impostors, bards, wrestlers, or the 
rest; for it is declared in a Spiriti .- “ Fruitless is a present given to 
an impostor, a bard; a wrestler, a quack, a knave, a fortune-teller, a 
spy, or a robber ”;—all such debts incurred by the father, liis son or 
other heir need not pay to the vintner and thereat. In the above 
clause, it is mentioned that the remaining portion of a fin© or toll 
should not be paid; by that is not to understand that he has to pay 
the whole sum, if it is to be paid. For Warns says in his.Smrifci*: 
“ The son need not pay the flue or the balance of a fine, a toll or the 
balance of a toll, or | any debt of the father] which is not proper.” (c) 
Also ptautama [XII, 41] says: “ Money due by a surety, a commer¬ 
cial debt, a toll, debts contracted for spirituous liquors, a loss at 
play, and a fine shall hot involve the sons, that is, they shall not be 
paid by the sons [of the debtors].” In this way it has been men¬ 
tioned which kinds of debts should not be paid. 


(a) See above, p. 625. 

(b) Haradatta in his Commentary on Gautama, XII. 41, explains 
selka “ fee due to the parents of the bride.” The same does Jagan- 
n&fcha, see Colcbrooke, Digest I. 202. 

(/:) According to \ iramifcrodaya, 1. 106, p. 1, debts for wines and 
spirits arc improper debts. 
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Ydjuavalkya, 11. 50. .(a) 

“ The father being gone to a foreign epuntry, or deceased [natu¬ 
rally or civilly], or afflicted with an Incurable disease, the sons or 
their sons must pay his debt, but, if disputed, it must be proved by 
witnesses.” 

Vijndneimra/s Commentary , 

If the father is dead [naturally deceased, or having become a 
religious anchorite], ot has gone to a distant abode in a foreign 
country, before having paid the due debts, or if he be afflicted with 
an incurable disease, the debts contracted by him must be paid by the 
sons and grandsons, even if he has left no property, on account of 
their being his sons and grandsons. The order of paying is this; 
£n the absence of the father the son, in the absence of the son the 
grandson ; but if the son or the grandson were to .deny, that which 
has been proved by witnesses and the rest [-i. e. documents] should 
be discharged. In the first clause, it is said that the debt should 
be paid off in case the father has gone to a foreign country; but as 
to the question when it should be paid off, the date fixed by Na- 
rada is to be admitted. For 'Ndrada says in his Smriti [I. 3, U] •; 

• “ The father, paternal uncle, or elder brother, having travelled to a 
foreign country, the sori [or nephew, or younger brother even] shall 
110 b be forced to discharge the debt, until twont}' years have elapsed.” 
After the death of the father, the son if he be apraptavyavahara [i. e. 
if he have not yet reached full age], is not bound to pay the debt: 
otherwise, if he be fully grown up, he is to discharge it. The time 
has also been fixed by Ndrada , for he says [I. 3, 37, 38a]..: “ A child 

is comparable to an embryo up to bis eighth year; a boy is called 
youth (pauganda) up to his sixteenth year. Afterwards lie is of 
age and independent, in case his parents be dead” He is nob 
bound to pay t,hc debt, even after the death of his parents, though lie 
be independent, being still a boy. For it is said in a SmrlU ; “ If he 
have not yet reached full agc-apraptavyavaliara—and be independent, 
he T is not bound to pay the debt, because the independence depends on 
his age, and that age is to be counted by qualifications and the years.” 
The term apraptavyavahara includes also those that are forbidden 
to proclaim and to summon (before a court of law). For a JSmriti 
says: “ Apraptavyavalraras, messengers, those that are ready to 
give alms, ascetics, or those immersed in difficulties should not bo 
proclaimed to or summoned by the king.” Therefore it is declared 


(a) Sec above, p. 625* 
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•ktafiother Stnriti : “ When the son has reached his frill age—pr&pta* 

vyavaham.he should, nob caring for his own interest, discharge the 

debt in such a way that he may not go to hell.” As regards the 
performance of fuaenil rites (6r&ddha), even a boy is admitted. For 
Gautama [XL 5] says : “ Except tho religious performances in honor 

of tho deceased father, the boy is nob allowed to recite Veclie texts 
anywhere.” By the plurality of sons and grandsons spoken of in 
the first clause it is to he understood, that if there are many, they 
should discharge the debt each in proportion to his own share, if 
living separated. And if living united, the head of them all should 
pay it from the common stock in the proportion of the dilTerent 
debts (griiiiipradhauii). For N dr ala [L »*i, 2] says : u After tho 
deat.lvof the father, tho sons, living separated, shall discharge the 
debt according to their respective sharps, and if living united., ho 
who has taken die burden [of a paterfamilias] upon himself, shall 
pay it.” Though, in the first clause, it is said in general that tho 
sons and grandsons si tall discharge tho debt of the father, still it 
should be paid by sons with the interest as the father does ; tho 
difference being that tho grandson should only pay the principal 
and nob tho interest. For Bri haspafi says ; “ The. sons must pay 

the debts of their father, when proved, as if it were their own [t. e. 
with interest] ; the grandson has to pay only the principal, while the 
great-grandson shall not be compelled to pay anything, unless he 
have assets/’ When proved, signifies when established by the testis 
mony of witnesses. Thus has been shown the liability for debts of 
' the..debtor, his son, and his grandson, and to whom it belongs to pay 
when they exist together. 


Vij'nanesvarci's Commentary on Ydjnavalkya, 11. 175. (a) 

On the Resumption of Gifts. Now, according to tho lawful and 
unlawful way, I mention at large the chapters on law (vyavahara) 
styled 4< Non-Resumption of Gifts’' (datbanap&karma) and “ Re¬ 
sumption of Gifts ” (dattapradanika). Ndracla [II. 4, L] thus men ¬ 
tions the form of dattapradfiruka : 11 When a man, having unduly 

given a thing, desires to recover it, it is called “ Resumption of Gift,” 
which is a title of judicial procedure. Resumption of gifts is that 
title of administrative justice according to which a man wishes to 
take back a gift which has not been made in a due form [that is, in 
a prohibited mode] i. e. that title of law by which a gift is with- 


(«) See above, p. 759, 


15U it 
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which has been made unduly. That title of law is styled 
t Non 'Resumption of Gifts ” (datt&nap&karma) by which a gift can- 
not be taken back when once given by ways sanctioned by law a. 
Gifts are four-fold.; for Ndmda [II. 4, 2] says.: “In civil affairs# 
the law of gift is four-fold : what may be given (deya), or what may 
hot be given (adeya); and what is a valid gift (dafcta), or what is not a 
valid gift (adatfca). ■’ An alienable gift is that which is fitting tho 
dfinakriyA (the action of giving gifts), and which is sanctioned by 
law. An unalienable gift is that which cannot be given as a gift 
either because one cannot own it or because its giving is not sanc¬ 
tioned by law. An alienated gift is that which is given away and 
tfarmot be taken back because of its being given by ono when in a 
sane state. An untilienated gift is that which can be taken back 
though once given. Now I mention briefly the four-fold gifts. Yd- 
juavaUci/a [II. 175] says ; “ Without injuring the family estate, per¬ 
sonal property may be given away, except a wife or a son ; but not 
the whole of a man’s estate, if he have issue living; nor what he 
has promised to another.” That may be given away which is one’s 
self-acquired property and which has been left after the expenses 
for the maintenance of the family have been defrayed, because idle 
support of the family is necessary. For Mam [VIII. 35] says: 
“Aged parents, an honourable wife# an infant child must be main¬ 
tained even by , means of a hundred trespasses.” Thereupon it has 
been stated that alienable gifts are of one kind only, namely as re¬ 
gards personal property What is bailed for delivery, what is let 
for use, a pledge, joint property, and a deposit: these five have been 
proved, on the contrary supposition, to be unalienable gifts. For 
Ndmda [II. 4, 4, 5] mentions eight unalienable things: “ An article 

bailed for deli very, a thing borrowed for use, a pledge, joint property, 
a deposit, a soil, a wife, the whole estate of a man who has issue 
living, and [of course], what has been promised to another: the 
sages havo declared unalienable even by a man oppressed with 
grievous calamities. 5 ’ By saying " these five things are unalienable ?* 
is not to be understood that we have only a (mere) .claim on these 
things, since a wile, son, and what has been promised are included 
in tlie term “ personal property;” but that personal property maybe 
given away, excepting a wife, or a son. If then a son, or grandson, or 
the like survive, the whole property shall not be'given away. For 
it is said in a Smyiti: u He who lias begotten a son and performed 
bis tonsure shall provide for his sustenance.” If he has promised 
a golden piece or the like to somebody, he is not allowed to keep 
his promise (at the cost of privation to his offspring). 


PAGE 

Aeduction gives no marital right ....... 882 b 

Abeyance of an estate not tolerated ... 178 

Absence— what constitutes ....... 676 

--—. of a coparcener does not bar partition. 676, 816 

—-of a co-sharer, sale during. .. 677c 

gift possible during..... 685c 

--iu case of partition .... 676 

See Absented; Emigration ..... 3 

Absent Husband—H is wife’s competence in Adoption. See 

Adoption V\.......... 1071 

Absentee— partition not postponed for the return of.. 677 

share of-must be set apart on partition. 676, 801, 

816 

---may be deposited with bis son if fit 

to take care of it.. ... 802 

-— returning, may claim repartition... 676 

----his share made up by deductions. 702 

descendants of —— may claim to the seventh 

degree....73, 677, 8285 

-represented is bound by partition........ 677 

See Partition ; Distribution of Property. 

Acceptance— indications of — in cases of adoption. 1088 

See Adoption II. 922, 923w 5 IV. 1070, 1072; VI. 1082, 1084, 

1086, 1087, 1089, 1125, 1130, 1146 
Accretion— made with aid of ancestral property becomes an- 

ccs tral proper ty ..... 7 q 9 

ancestral property, recovered by coparcener, is 

generally an —— and partible... yjg 

A ecu mulations— h ow dealt with on parti tion .. 703 

-by father, when ranked as his separate pro* 

P® rt y -...*....723, 724 

when not ......... . 725 

——*-out of allotments in a Zamindari arc separate 

property of allottee ...158, 743 

* - - --not rendered joint property by Kulachta.,.158, 743 

• -~||by a wido w ......., 314 






































INDEX, 




fA'Qt 


AccuMrriiATia^- 


1c 


■property, purchased by widow out of-from 

her husband's property goes along with the property 315 
exc ept './perhaps where there is an intention to appropriate 

separately ..... 315 ,- 310 . 

See Savings 1.58; Widow. 

hIra ........j. 31 

4116% 500 


AculaYA—^See Preceptor „. 


"■ ■ •"* inherits from pupil .. 

AckNOWLEDGMENT-^ of debt . 



.... 102 

See Adoption VIII...,.... J936 

Manager ........ til 2 

Agqi;ijeso>:nce— of coparceners in alienation by manager binds 

them...... 749, 750 

immoveable property recovered with——of copar¬ 
ceners ranks as ancestral property... 718 

---in partition is conclusive ..... 702e, 703« 

exceptions.......,. ,/$ 

"——-- in holding a lease from a single sharer is presumed 

after some years from parfcifcion...... 77 9 

long -—-in possession by a mortgagee from father 

binds son . ... . 

--in adoption by female ...... 

See Adoption VIII.. 1227 

■-— in Will by female unadvised .. . 1039 

•--‘ through misrepresentation or ignorance not bind- - 

in S.-............,.1227, 1229 

See Ignorance; Estoppel. 

Acquirer —See Acquisition 1/1; Property. 723. 724 

-other than manager entitled to a double share ... 726^ 

Acquisition— of ownership, means of. . . jy] 

wife's-belongs to her husband . ...91, 292, 301 

wife's-by prostitution belongs to her husband 516 

“- }jj father and grandfather inherited by the son 

al °™> -.*.•..... .340 

See Sou. . 

by members of joint family, presumed to bo joint 

property. ...........;. ygft 

separate s. See Property, separate and self* 

acquired . .716*, 721 

See Burden of Proof; Distribution of Property/ 

Action —See Cause of Action . 4 

Suit,, 


































INPKX, 1|0T 

*df . tSL 

-<y ’ PAGK 

AcTS—pointing to dissolution of union, but not conclusive. 687, 688 

Acts in extremis— closely icrufcinizsd. See Adoption III. .94v> 

Adhivepanika ...*.*. 267 a, 268, 291 

———. j B a kind of Stridhana ... . 370, 371 

a woman may eject her husband from a house 

given to her by him as... 302a 

9 Oft 

Adhyagnik a. ... . .'■«•••••.~ 

-- - is a kind of Stridhana .... ^67, 5/0, 371 

. * a Vim 

A mi Y AY A IIA NIK A .* .’. ^ v 

--~-is a kind of Stridhana...•. ^ i 

Administration of Minor’s Estate . .* .,..672e,-67$p 

See Manager ; Widow; Guardian ; Minor, Adoption VIII. 

1223 . 1231, 1232 . 

Administrator— suing, to set forth his qualification .. . 22(}<t 

- had formerly no title against heir. 2236 

estate now vests in *— — . . .. 225' 

See Executor. 

Admissions — effect of (Adoption) .. * . 1226sa 

—*-cannot be taken advantage of by stranger to 

agreement .. ••••••.•/•« .-.. 1€^<? 

Adopted Grandson —Sec Grandson by Adoption. 

Adopted Great-Ghandson— succession of .•••.»< . 71, 651 

Adopted Son—See Adoption ; Descendants. 

-_ of father and of (begotten) son, their relative 

rights ... ... . 372 

See Adoption VII. 

— -- and begotten son, their relative rights . 373, 388 

See Adoption VII. 

.Adoption —I. Sources of the laic of . .. .859sa 

comparative unimportance of——.in early ages.. 859 

The Veda of little importance as a direct source. 859 

origin of.... . ..- 876 

not allowed in the Bhatele caste, while male 

kinsmen survive......... . see 

importance of custom as a source... 868 

IT .—Its Nature and Place in the Hindu System. 

— -- has attained importance by slow degrees ,.,...872, 890 

- -- disallowed in many castes .1212ss 

fosterage preferred to - in several castes..,,,. ib . 

- amongst lower castes recent and but partially 

allowed . .. .. .919, £2 6, 1212sa 

motive for —- 872,875, 901,902, 9Q5«, 921, 1082,1103 






































INDEX. 


PACK 

II. a single ——is a fulfilment of religious duty 

where the S&insk&ras are performed ... 114$ 

no kriya amongst Jains........ 1050 a 

* has with them a different basis-..... ih* 

is for husband not for wife....*..... 522 

of a daughter not allowed ... ... 8 / 8 <i, 932, 933 

place of --- formerly filled by levitate and the 

appointment of a daughter............ 877 

the adopted is a “reflexion of a begotten son!’ 883a, 1082 
he must be bom of one whom the adoptive father 

could have married ...... 886 , 1028 

daughter’s son cannot bo adopted except by 

Sddras..,434, 886 , 887, 919, 1027, 

sister’s son cannot be adopted except by Sudras 
434, 887, 888 a, 919, 1027, 

orphans cannot be adopted .... 894 * 0 , 

a parent alone may give in - and to a father 

or his wife ......... 895e 

an adopted son cannot be given in--— 895e 

effect of— 
law of — 


1030 

1080 

930)7 


effect of 
Til). 


• by uncle .... 898 

in China .... S99e 

in Rome ...905c?, 916a, 925c, 980^ 

at Athens ... 916c, 938c 

* after investiture (below IT, 

.*.... sm 

filial connexion depends on the Sarask&ras ...... 9385 

reasons why —— not more common .. 901$ 

- recommended but not enjoined______ 903 

in Bombay and Madras, widow may adopt 

without express power ...... 9 Q 4 

but cannot be compelled to do so...904, 905 

does not forfeit her right by her refusal... 392 

coparceners cannot be compelled to assent to 
arc——., ..... 904 


assent of coparceners necessary fco -— according 

to some authorities....904i ; lOOlss 

when necessary according to the High Courts ... ib. 
widow must adopt the boy designated by her, 

husband ..;*.....904*, 965 

proper only when the birth of a son becomes, 

very improbable . 905, 930*7, 940 

not indispensable to the attainment of .salvation, 905a 









































mvEX, 


PAGE 

ago For making-is that of discretion or capacity 

905d, 947 

personal defects of the son born may justify --- 908 

his blindness, or dumbness, do not justify-908, 946 

as tcfinsamty...... ^ 

wife of a disqualified person may adopts by 

...SSGss, 908 

not by the stricter law.. ih, 

~ of an only son is invalid... 908, 909a, 911, 912, 914 1010 

except in Madras and .N. W. Provinces. 9096, 1042 

answers of the different castes on the subject 

of such —...... 9096 

the doctrine o ? factum valet in.... 909a 

- of one of two sons ......i.. 908/, 911 

- once complete is indefeasible (below YII909a, 934?* 

both parents ought to concur in giving 910 

in some instances, the head of the family may 

perhaps give as such..... 910 

mother’s assent not indispensable . 910t% i069ss 

~ of the only son of a brother is valid...913, 914 

of the eldest son valid (below IY.)..., 945 

~ while an adopted son exists invalid.916; 917, 944 

double-. valid according to Sir T. Strange ... 917 

but invalid according to other authorities ......... 917 

See below III. 

- simultaneous-of two sons void . 917^/, 281 

Sildra’s capacity to -adopt discussed.. 919 

- is (perhaps) complete by gift and acceptance, for 

all classes (below VI.) i...922, 922^/ 

essential ceremonies in —~ ... 90 2 g 

laukika-what:is ....... 928d£ 

irregular —- annulled by castes. 9*22 f t 936 

a boy defectively adopted is regarded as a das or 

slave (below YII.)...922, 935 

difference between-customary and religions. 924 

by dancing women and 

rea * —.••.:.. 933a 

. Hotna sacrifice marks the completion of-... 934 * 

- severs the hoy entirely from his family of birth. 934 

other effects of.... 935 ss 

See below YII. 

begotten son takes precedence over adopted,. 93% 






































IIL 


INDEX, 


PAGE 

when adopted son declines to fulfil his 

. 938 

sanction of Got eminent and grantors of mams, 

to.... 936a, 955 

blood-connexion of the adopted soru... 938 

Homan ——. Influence of the church on --936a 

Capacity to adopt and its exercise, 

duty to adopt....... 940, 1148 

all males may adopt, exceptions .940 

when the duty arises ..... ib. 

any sonleSvS man may adopt ..... ib.- 

formerly mules alone could adopt ..................... 941 

reasons for this. ib, 

different opinions as to-- by women without 

auchorizatio n .,.... ib. 

- for husband, not for wife .. ... ib, 

funeral rites are objects of —-..941, 942, 953 

inheritance only a secondary consideration. 911 

- ot wife’s sister-s son allowed.... 942 

- of daughter’s son invalid ..... ib. 

proof of ——(sec below YI, .. 942a 

- pendente lite ...... 942 

- by unmarried persons not prohibited 905, 918, 919, 

943, 943a 

- in South Mar&thft country ..... 905# 

- by a Brahniach&ri............ 943c 

- by a soilless widower .v..‘. 943 

alienation before birch or-cannot be set aside. 943a 

- in life of son or grandson is invalid, exceptions, 

905, 906, 907, 917, 943, 944, 946 

not so as to a daughter ... 943£ 

double t*— exceptionally allowed..... 944c 

- diming wife’s pregnancy allowed.... 945 

in case of a prior illegal....... ib, 

adopted son takes place of begotten one ... 945# 

See VII. 

a supplementary process...... 945c 

insanity of the son enables father to adopt..... 946 

he is deemed soilless...9465 

as to other disqualifications .... ib. 

- by daughter-in-law. ........ 342, 372, 946 

- by father-in-law... .....„ 946 


















































kwmox?*qncBre, whether expulsion from caste of a son jus¬ 
tifies a second ............... 9465 

outcast, when restored, succeeds . .... ib. 

Capacity in relation to Age ................ ... 947 

age#f the adopter unlimited...., id* 

—-—improper by one under puberty .. ib. 

minors capacity to adopt ...948c 

Capacity in relation to Intelligence* 

by tnea Insane, insensible, and in extremis 948, 949,950 


Capacity as affeexed by bodily state ....949, 950 

-- by leprosy,.................. 949 

-impotence, blindne'ss*deafness, dumbness, disease. 950 

Capacity affected by the religious stiiie ...... ib. 

hy asceticism ..... ib. 

pollution............ ........ 4b, 

expulsion from caste prevents... ib. 

not so according to statute .... 951 

persons disqualified for inheritance cannot adopt ib. 

-by or for a disqualified person allowed by some 

castes.......58 Ice, 951 

Rules of particular castes .... 951 

-- by Sugar Br&hmanas ... 970c 

-,-™ Vaisyas ...... 951 

-Sildraa..... ib, 

— - .4 * Jains.....952, 973 

....--. Sarcgees.....973, 997, 1031 

— -4— Bhfiteles...........868, 952 

-Talabda Kolis. M7d, 9426 

-Sunny asis and Gos&vis .. 952 

-Frabhfta ...952c, 1029 

— -Lingfryats ...... « b. 

--by deb'gallon ... 952 

- by means of wife .. ib. 

- --— widow ... 953 

---daughber-in-law.. ib. 


~~—-—-by wife of a. lunatic .... ib. 

r ——— restriction on this. . ... ib, 

-to the great - grandfather... 954 

As to assent and permission. 

wife’s consent to-nob indispensable... ih. 

as to assent of parents and brothers to an ——... ib. 


157 h 





























































INDEX, 





Bjffo 

Anomotf--assent moved by self-interest deemed insufficient... 1228 

sanction of the Court of Wards.... 965 

permission of Government not essential ...... 955, 956 

intimation necessary ...... 956 

-as affecting assessubility of land .£<..... ib . 

Adoption by 'Females. 

maidens cannot adopt....-...956, 957 

or be adopted. See daughter ... 932, 

a wife oi* widow only can adopt for ’husband, 957, 

961, 964, 970 

a 'wife only with distinct authority from husband, 957 

-~ under implied delegation ... ib. 

conditions of effective delegation .958 

husband affected ov not by disease .... ib . 

---his relations to caste .. ib. 

- - - —--insanity....... ib L 

child to be chosen by him or his wife ............... ib. 

--- fry a WidoiV. 

permission of husband necessary ....., 958, 1070 

real or assumed.... .-.958, 959, 970 

how replaced...958, 959, 962, 963, 970, 1001, 1064/ 

—.-amongst Sudras..... 958 

.—_ i n Bengal ........ .... 959 

—^-—Madras........ ib. 

~~———— the N. W- Provinces .....959, 960 

-not prevented by the existence of brothers of 

husband .............. ib. 

Aye of capacity to authorize an —— ...............960, 961 

-not affected by Act IX. of 1875, Sec. 3 . 96(1/ 

postponement by will of capacity beyond majori¬ 
ty, qu o stion abl e ........... 961a 

son united with hither may authorize-- - 961 

- under authority needs no sanction of relatives ... ib. 

but without Authority needs it in undivided 

family .... 961, 970, 974 

authority good though insufficient as a will ...... ' 901 

-during hu-band’s absence ... . ib ¥ 

authority and assent requisite to such — .. 962 

amongst the Poona IhAhnmnas... 

according to the Bengal law ....., (fy 

according .$0 the Benares school........ ..... .... 962, 963 

----- Marat tia........ ;j> 










































INDEX. 


forms of authority variable.... 9t3o 

deeds of-*—how construed..,»...^3, ^ 

evideuce of execution ....• *.. ® ^ 

express authority sufficient...- 

__—--—and binding..«. * • ^ * 

Positive cowmand to adopt ...-.. ^ 

duty to adopt.. ..... lb ' 

widow’s claim under the deed to follow the 965 

directions contrary to law inoperative .. ib- 

permission to adopt; one as co-heir void .. ib. 

— when choice is prescribed .... ^ 

rule in Bombay.. ..*.... 

- Bengal ...- ib ' 

— prescr ibed of a boy unborn ...... 

when he is named ...... ^ II 

— when person adopted dies ._ 

Qualified discretion . * br 

when the authority prescribes classes alterna¬ 
tively.......•.. i0 f 

Complete dis&reiion as to person. ib * 

dut.y of widow authorized .. ^ 

Conditional authority .. rb ‘ 

_____according to the law of Bengal ib- 

___— in Madras ib. 

alternative authority ..•. 966 

Implied authority .* 952, DOS 

when it arises ...... ^68 

Express or implied dissent of husband .. 968, 969 

positive prohibition. 969 

implied prohibition .....- ib. 

assent assumed where not excluded.. 970 

its necessity affirmed and denied . 972 

the Mar&tha doctrine as to widow’s authority >970, 

971, 972, 975, JOOIss 
unfettered power of a widow of a divided member 974 

doctrine of the Yiramitrodaya ... 97 If 

assumed permission only to give in Bengal ...... 972 

express authority of h a sband not needed.... *. 973 

•-*—-———* in the Dravida country . 974 

———* -— among the Jains .... ih t 

son adopted by mother In-law yields to one 
adopted by daughter-in-law ..... ib* 












































T wisrfy 




INDEX, 


TPAG'iS 

Adoption— a conscientious obligation of the widow . 974, 975* 

her choice in- limited .....975, 1143 

obligati on not enforceable ............ . 974, 975, 1011 

- - . from religious tnotiv.es valid ..... . .. 975* 

duty of Sapindas of husband.., .. 975c, 1001s8 

adopting widow must be a free agent...... % 975, 997 

Time for - by a widow ..... 975, 976 

not precisely limited ... . . . , 964, 970 

preference for-of husband's Sapindaa ........ 976 

- of strangers not invalid ..... 977 

Authority in ease of two or •more widow* . ib. 

the eldest has a prior right .. 413, 977 

unless disqualified .. ». . . ... 977, 978- 

or she has resigned to the younger . 97S 

when each has a direction to adopt ... . ib, 

Circumstances in which a widow may adopt ... 978, 97$ 

Successive adopt! ons .. . . ♦*«. . 980 

authority to adopt on death of son .limited ......... 97$ 

“if necessary” tity be under stood.... . .. 980, 981 

--—^ with consent pf kinsmen ... 980, 98 L 986,989, 1000&& 

a presumptive heir not allowed -to'challenge a 

second —■—- .. ..*. . 98$ 

-—-— SiyntlUaneauf ——s invalid . . — . 981 

bj r woman having step-son is void . 522, 977a, 979 

Circum.stances barring adoptions by widow- 

as in the case of the husband — . .. 981, 991 

can an- defeat a vested interest ? Question dis¬ 
cussed.............. . 368, 982,983 

principles of Hindi law as to perpetuation of the 

sacra ....... . . . 983, 984, 988, 989. 

— r «;- opposed to -by a mother to her son ............ 984 

except on death of son an infant, . . 984, 985 

need of the sanction of un separated kinspnen. 986—989 
ease where a united son dies childless before his 

father ... .... 987 

when father-indaw can and cannot adopt . . ib- 

on his death this right passes to his son’s 

widow.......____ ___ _ __ 987,988 

widow of the last coparcener may adopt 988 

but cannot control other widows.*....,., ... 988, 989, 994 

male relatives only have control . . 9SSd t 989 

this is the doctrine of the Hirnaya sindh u 989 






































INDEX, 




male relatives ^ V\ • /"-• /'//V/ 

this is the doctrine b£>fyr^ ' 

-... 





authority mbperatiye'agMhst sonV ku^*^S'8.p^^.t y ^9S 
the right cb-exists'.^th- union of ftuhily. .Uu r \yt. ' 995 
Tilling'.t.o the contrary. 

' > id: ‘ 



IpidJwV ecipacUy ci» &jfectpd 

* * -- ' J ‘ jj* V 


JD96 


maturity generally^necessary.-•-., 


y* V 


•<1 «;»'*» 


•..^0^96, 


ceremanjr^t- fe&sfr after Tiui^urrifcy. w- ; .996^9^ • v - 

by intent widow when direct* < v ' ... ...\1■ >■ ' 

• . among** £ Sn,r ogees..•>*•■:.• h^y-jp'., 

-* under pr&sur©- invalid'. .%. rv</iV 


‘OapacityMffeciecf, bp)M’f$dntt) 



none by unbonsured" 
Capacity annViilPd'by p&pdrfuitj&^y.y ..* .. yy y 4 ,v $99 

Content required .7**-^.r\.-.v'v-V*^*** r v^i*'^•* - . 

none where ther^d^f^e^ 999, 1001 

—• in caso-qf two widows ;...•;'. v.. .■:.[r}y ,: sr ,.'. .V,* y-*909* 1001 
consent'.©! motker-in -law ftot ••rip^es^ary y\ ~K*.y<. 1000 
consent of husband’s kinsnien^tfWii 'Vec^ss&fy ..’ - 

V • ; '>;,*■/ \ : y: 

law. in Bengal...*..JV’»V »U j&OO ]--' 

:-„ Madras .. WW^OOfr' 

Bombay ..10^1004, 1010 

Dafctalsa- Mim&msa exacts living, l^rgban#3,aufr^o* y. 

rity, ....,4 1001 

. what assent suffices ..1003,-1004 

- ; effect of kinsmen's dissent ndttibsolu-te 10Q5 

Consent of the. Paste to *■ ■—— ..%**;10O5’ r 1006,JO 64/ 

* meaning of jnftti .,V.. d.i.d. 10j}6 

Assent of persons affected in interest hy ah ~r*-r ... ib. 1 
its necessity results frojn widow’s dependence . v . 1007 

not a right of property ........... • .10070 

Consent of Government to ....;' v >"1009,-»-iOll 

its confirmation cures defects .,..1011 

Omission or postponement of --- ib. 



















wmt. 


PAGE* 

Adoption— widow not constrained to adopt .974, 975, 101.L 

pregnancy or right to adopt dees not postpone 

inberi tance .... 1011 

pretended ——s how dealt with ... 1012 

AnomaloVfS adoptions .... ib. 

—-by mother succeeding her son.. 1013,1014 

--- superseding an illegal-by daughter-in- 

law P ....*.-.. 1013 

-by daughter-in-law....».* 1014,1015 

--- by daughter-iii-law in preference to mother 100a, 

405, 981, 1013 

Quasi Adoptions .....* •••'. 1015 

-by C4osaWs..... 921, 933—934. 

--*—— the Kribrima ——, 1......... *.. •. 1016 

palak'putra .... ... 1015, 1212 

.—-according to Alya Santana law.... 1016 

.——-by Kalvantins...........933a 1016 

-— by dancing girls ....*. 1016 

^ -- by courtesans ..... ib. 

IV, Fitness for .....».... 101/ 

As a/e c ted by caste ...... 

adopted to be of equal caste with the adopter ... 928, 

1017, 1018 

-of a ^tidra son allowed by the Vlramifcrodaya ...1018$ 

Connexion i n family .. *.... - • • W18 

a brother’s son supplies failure of offspring . ib. 

proximity to be regarded in -—-. 1019 

meaning of proximity ....10196 

illustrations .... • • 1021 

proximity recommended, not obligatory ... 1019 

-when two persons are equally related... ib, 

use of genealogies....... ib. 

---— the gotra invocations .... 1020 

- worship of the dei ties' ..* • * . ib. 

the S&stras in-require nearness, identity of 

caste and gotra......... ‘ ib. 

jSMris can adopt from different gotras . ib. 

as to-by ah elder of a younger brother 930/7, 

1021, 1022 

such-not allowed.1021, 1028 

not even of a half-brother.... 1022/, 1034 

,—-of an illegitimate son .... 1022 


















































minist*'. 



LNT®f. l$g|T 

PaCTE 

Relation tl\ rough the natural father .*.* 10.^> 

in case of a widow adopting .*... 

order of choice in Punjab ....1023<* 

—-- according to custom in the Dekhau 3.023 

_«__—--the castes in Poona,.. 1024 

__——-»-- Khandesli ib. 

son of a half-brother may be chosen ...— # • 

uncle not; limited in —-— to nephew......• •.. 1026 

preference a matter of discretion .. 1025, 1008 

bub not allowed by Bastris to.widow ... 1025 

except in case of injunction by husband. ib. 

or assent of husband’s relatives.««■ .. 1026 

— by foMra widow .. .*.*.*«*♦♦•... 

— when.xiephew refused .....»..*.* 

Relation through the son*s natural mother. 

usually makes adaption impossible.. 1027 

• except among Sftdras ...-. ib. 

but allowed in case of necessity.•• —.10276 

— in case of a pubrika-putra. (See above II.)......... 1027 

son of a daughter, sister, or mother ineligible 

for-- {See &bo\e II.)..• ..1027, 1000, 

donlra ....*.♦.•**. 1030 

and son of a mother whom adopter could not 

marry.«..... .......... 886, 1028 

but only in the higher castes. 1028 

fadim valet not applicable ... ih. 

son of a sister-indaw may be adopted by a Brah- 

mana .. 1064 

—. of sister’s son invalid ...1028/i- 

sou of father’s brother’sdaughter unfit for-... 1062c 

sister’s son unfit in the Dravida country ...1028, 1029 

-,--— : — And ra..... 1028 

~~-—— -JSb'W. Provinces ......... ih. 

-_—-—~ Punjab..1028 6, comp, 1029 

— among Prablnls .. 1029 

. of husband’s brother’s grandson valid. ib. 

— of first cousin’s daughter’s son upheld. ib. 

— of husband’s sister’s son P . 1030 

invalid-not to be questioned by a sister’s son ib. 

— of daughter’s son in South Marat ha country...... ib. 

4 ---- amongst Jains............ 1081 

— of son of niece ........ ib.. 








































INDEX, 


<SL 

PAGE 1 

of son of second cousin ...,. . ... 10^31 

of .wife’s sister’s son..... ib. 

of first cousin, paternal or maternal... ib. 

Relation between the son to be adopted and the 
adoptive mother, 

restrictions imitative .... 1082 

tke doctrine of a possibility of union between 

adoptive mother and real father .. ib, 

by widow, of her brother’s son illegal 1033, contra 1034 

of her uncle’s son not valid ...... 1033 

of wife’s brother not allowed.1038, contra 1034 

a half-brother cannot be adopted.. 1034 

connexion between real and adoptive mothers no 

obstacle to-.......... ^ 

Family connexion amongst Madras. 

among the lower castes .. .. ib t 

influenced by the • practice amongst the Brain 

manas ...... 1035 

the Sddras strictly have no sacra... 1036 

relaxation in favour of SOdras .... lb. 

consanguinity no obstacle .... ib. 

a brother’s or sister’s or daughter’s son eligi¬ 
ble for —. 434 , 1037 

of one of the last two a duty ...1037, 1038 

amongst V aisyas (Madras)... 1037 

-™ Jains . ....... 1038 

of sister’s son by Warns...... ib. 

-—'invalid in Bengal . ib. 

-allowed in Maithila... ib. 

of daughter’s illegitimate son .. ib, 

of mother’s sister’s son valid among jSOdtas ...... ib, 

of sons of female blood relatives .... ib. 

of nearest relatives not obligatory . ib. 

of uncle or an elder forbidden ... ib, 

by a Mh&r of cousin’s son .. lb. 

of Asagotras ... ib 

from illegitimate branch of the family............... ib, 

Relation of Iho son to his family of birth. 

of only son. 909,912, 1039, 1040, 1041, 1069 

eldest; son ...... 915, 1039 

an orphan ...... 894e, 1039 

of son self-given ..... 895, 1039 




























































INDEX* 


PAGES 

giving in-by an elder brother condemned 930, 

1039, 1040 

no formula for transferring a:u adopted son . 1040 

parents cannot sell, give* or desert an only son 10Ha 

1069 

exception in case of-of an only son by paternal 

uncle or his widow..897,909, 912,1040, 1041, 1044 

valid in the N. AT. Provinces.-...910, 1042 

principle offfiictimvalet ajjplibd .1042 

and occasionally in Bengal......... 1043 

contra , opinion of the Sastris........... 1042 

———except under special caste custom. 1043 

sole remaining son deemed an only sou .. 1042 

caste laws in Bombay opposed to-of only sou ib. 

among the Liugayats .. .... ib. 

only the giving of an eldest son is prohibited. 1044 

- of only son of a brother in Maifchila.... 1045 

- as a dvyanmshyayana.... 104 l 

an agreement at —— necessary to constitute a 

dvyamushyayana......... ib. 

presumption of this in-by a Brahma no from 

a different gofcra .;......... 1045 

similarly in —of an only or eldest son....10454 

the presumption in such —~s ...... ib , 

-—--—nullifies the rule that 

an only son can be given only to his uncle...... 1045ft 

Eldest son . 

case of eldest distinguished from that of an only 

son..... 914, 915, 1046 

gift of either opposed by the Mit&ksbarfi and 

the Vyavahara May fitch a .. 1046 

the Bait. Mimanisa and the Dat-t. Chandrika 

silent as to eldest....... ih, 

his --allowed in Bombay... 1047, 1049 

though censurable .. 1047 

and in Bengal ....... 1048 

-- Madras... ib. 

the opinions of the Bombay Sasbris various .. id . 

- of a second son not invalidated by the death 

of elder ...... 1049 

"gift of youngest son disapproved in the Bekhan ih. 
but not condemned by any authority .... 1050 
































itPEXo i rrj^ 

gift of youngest son even to a man of a differ¬ 
ent gotra is not forbidden ... 1050 

Family of birth—amongst fender as. 

propinquity gives rise to rest riot-ions...* ib , 

—• of an only son among Sddras disapproved... 1050, 1051 

---*-* the Lingayats disallowed 

1042, 1051 

—- by a Sftdra allowed in Bengal .. 1051 

a mother can give her sonin--to her brother 1051* 

'Fitness as affected by PersonaI Qualities — Sex. 

daughters are not to be adopted .. 1052 

except by special caste rules ...*. 1052, 1053 

— of a sister, illegal.•....1053$ 

a sister’s daughter or son cannot become a 

pufcrik&-pufera ... ..7.... 1053 

Fitness for Adoption — Age. 
opinions vaty as to the proper age of the boy to 

be adopted..............1053, 1057 

so do caste rules ...... 1054 

he should be young..... ib. 

— amongst Br&hmanas .... ib. 

~~-Kshafcriyas-..... ib . 

-Yaisyas......... ib. 

- ftdras... ib* 

age of majority.... ib. 

the native lawyers as to the age of-............ ib, 

the rule in the N. W. Provinces .... ib , 

--— Bombay. ..1054, 1055 

Juniority of Adopted Son to Adoptive Father. 
the adopteo should be junior to the adoptive 

father or mother .. ........ 1055 

j Birth after Adaptive Father’s Death . 
a boy not horn in the life-time of adoptive father 

can still be adopted by his widow .. ib. 

Identity or Difference of Family or Gotra. 
sense of “ gotra” when used in connexion with 

the lower castes ....*.. * ib. 

in-s by Stidras no obstacle or preference 

arises from consanguinity ... 1055 

— when gotras differ . ib. 

— when they are the same .,,,,.... ib. 




































INDEX, 


PA GB 

the order of preference amongst Brahmanaa ...... 10665 

the son of a uterine brother ... ib. 

any ‘sagotra* s&pinda.. 'ib. 

asagotra sapinda. ib. 

a sapinda of the same go bra ..... ib. 

- -- of a different goira... ib 

the ceremonies of j&fcakarroa and chhdakarana ... ib. 
a bhinna gobraja to bo adopted before his upa- 

nayana. Contra . . ib. 

the samskaras not to have been performed in- 

from a different gotra..............1057, 1053 

of a married sagotra in the Dekhan allowed ...... 1057 

limitation of age necessary in case of —- of a 

stranger....• •..•< ib. 

Fitness as affected by Bodily Qualities 

leprosy or blindness disqualifies for.... 3058 

so does lameness ..... 1058c 

Mental Qualities. 

—* idiotcy or insanity disqualifies for.<*.. 1058 

Religious and Ceremonial Qualities. 
inseparableness from family of birth discussed. 

1058, 1059 

•whether a married man adoptable 1059, 1060c, 1062, 

1065 

exception ....... 1065 

upan&yana an obstacle to - 1059, 1060c, 1062, 1065 

exception, Bombay . 1065 

—• should be before tonsure. . 928 

except within the same gotra ... 980 

— after tonsure. 1060 

tonsure no obstacle in Bombay.1060c 

nor initiation.... ... 1059 

liforis’ views in cases of —— ... 1060 

— to be before the boy is five years old . ib. 

reason...... 1061/ 

effect of tonsure barring --bow undone P. 1060 

■— after five years when valid.... 1064/ 

a sagotra may be adopted even after five years 

of age and tonsure,.,...... 1060, 1061 

Investiture with the Sacred Thread . 

to take place before boy*s munj....,1061, 1062, 1064 

when gotra differs ..1061 







































UWtSTfy 




Adoption- 


INf>EX« 


PAGE 

-a Brahmana boy cannot be adopted after inunj. 1062 

except from s&gotras.*.. 1065 

such an-confers no heirship .,. 3062 

rule in Madras .,...— ib. 

a Brahmana, after chOclakarna and the npan&- 

yana not disqualified for-in Bombay 1063, 1065 

— of a boy eight years old and before initiation held 


valid in Bengal ........... 

.... 1063 

so when the chftda was performed .... 


contra . notwithstanding an agreement 

. ib. 

Fitness — as affected by Marriage. 
after marriage impossible.. 

1063,1064,1065 

contra according to the Poona Wasfcris . 

. 1064 

in case of a sagofcra ... 

.. 1065 

the rule hi Bengal ..... 


—-Madras ... 



a married man of the same gotra only can be 

adopted ...... 1065 

■ of such a married man having a family admis¬ 
sible ..... 105 h?, 1064, 1064/ 

marriedmen generally fit for - — amongst Sftdras 929 

but not among other castes... 930 

the rule in Bombay. 1065 

-Bengal . ib. 

■---Madras ..-.... 1066 

Fitness—Place in Caste of the Adopted Son . 
exclusion from caste prevents an -—in the Dekhan zb. 
Fitness—hi case of Anomalous Adoptions. 

no variance in the choice of the boy..... ib. 

defective filial relation between dvyamushyayana 

and his adoptive father ... ib. 

of a sister's or a daughter’s son as a dryamushy- 

ayana. ib. 

in the Ohotty caste-is necessary to constitute 

the sons of daughters lawful heirs .. 1067 

Fitness—In case of Qnasi • A doption8. 

in the kritrima form of.... ib. 

no restrictions on the choice of the son ... . ib. 

hi s ex pres s consen t necossa ry ... ..... 41. 

of an only son is lawful as a kribrima .1 067f 

no restriction on the choice of the boy in-s 

in use in Gujarat ,. . . JQ 6 S 





































TNbfik. 1| 

f • , ■; . " . • 

m 

—of a daughter or foster daughter not recognized.. 1068 

no-in families governed by the Alya Santana 

law ....:. ih. 

-- amongst kalavanbins a matter of free choice ...... ib. 

Y." • Who may give in Adoption and when. 

The capacity limited to ike Parents . 1069—1073 

even in case of an adult . . . . 980 

concurrence of both parents necessary to gift of a 

son in. .. ... . 1064/, 1069 

after father's death mother competent to give 

in — . 1087 

mother has no control over the, gift by husband 

in .- .. ..... 1069 

widow’s capacity to give in — - .,.,.,1069, 1071 

recognized by Vasisbtha and other Smrtbis 1069, 1072 

husband singly may give in..... . 1070 

wife under husband's delegation may give in -—- ih. 

and a widow without his authority .. .1070, 1,071 

doctrine of tho Mit&kshara . 107.1 

Balambhatta favoui’s the right of females . ", ih. 

mother’s assent desirable not indispensable .. 1072 

the rule laid down by the Yyavahara Maydkhai.. ih 
Vasishtha authorizes woman’s independent ac¬ 
ceptance of a son,., . ..... . . iL 

arid a gift by her .. . . .. ih. 

the view of the Vi ramifcroclaya. .. ib. 

widow’s authority conditioned by husband’s spi¬ 
ritual interests . ... 10/3 

grandfather or brother cannot give in .. . ib. 

orphan cannot bo adopted .’. ib. 

Gift by the Fat'her.-^Pcither's personal competence. 

leper (in Bengal) can give in ——. 1074 

the practice in Bombay ....... ib. 

Circumstances in which the Gift may he made. 
a gift of a son morally objectionable unless made 

in distress ..... . . ib. 

but A a gift in ——* by a competent parent always 

effectual .. . .... 1075 

a gift is not invalid through absence of poverty... ib. 
grounds of the limitation of authority to give ... 1075/ 
Qualifications of the Power. 

consent of mother desirable . . .«»*«.*. 1075 


























inferred from his submission. ib , 

information to relatives necessary . 1076 

their‘consent and that of caste merely desirable. ib. 
consent of Government thought necessary to 

-s by Saranj&md&rs, &c.♦.. ib. 

Gift by the Mother—as a Wife— by exp ress permission 
of Husband. 

wife’s giving and taking in-without hus¬ 
band’s permission prohibited .... ib. 

hi a express permission thought necessary for a gift ib. 
Husband's implied assent. 

husband’s express permission probably not indis¬ 
pensable..... 1077 

but no gift against his express or implied will ... ib. 

conditional assent..... ib. 

assent of an insane husband needless. ib. 

Gift by Widow . 

after father’s death mother’s power to give 

dependent on authority from him . ib. 

or a discretion subject to his will.1077, 1078 

the narrower view of widow’s capacity illustrated. 1078 

widow’s rights most restricted in Bengal . ib. 

assent of father to a gift presumed there when 

there is no dissent .... ib. 

and in Bombay except where he would be spiri¬ 
tually prejudiced ... 1079 

in Madras assent of relatives replaces that of 

deceased husband. ib. 

--assent of elder son desirable and once 

thought sufficient . 1079, 1080 

the widow being spiritually dependent on elder son 1080 
Gift by persons incompetent—By Adoptive 'Parents. 

gift by adoptive parents not warranted .. ib. 

such a gift guarded against by Roman Law. 1080/ 

gift by real parents implied in prescribed cere¬ 
monies. 1080 

Persons commissioned by the Parents. 
parents cannot authorize gift after their decease. ib. 
By Grandfather , Brother , fyp. 
grandfather cannot give when the boy’s father is 
dead and mother living .. 1081 
























1 



VL 


ib. 


ib. 


• iedkx. 


PAGE 

gift by brother alone not upheld.*.10556, 1081 

the practice in the Panj&b...10816 

a brother cannot give in --even with father’s 

consent ............ 1081 

Self-Gift. 

the only son of one deceased cannot give him¬ 
self in-..... ... ....... 

the Svyamdabta not to be recognized in the kali- 

...*.... 

the krifcrlma or karta putra an exception . ib. 

such ——s allowed only in Maithila ... . ib. 

The Act of Adoption—Its Character and Essentials. 

is essentially a religions act ....... 1082 

the rights of property connected with sacra. ...... ib. 

ceremonies of piitreshti and datta homa impor¬ 
tant.........1082, 1083 

among the mixed and lower castes ... 1083 

no purely religious rite absolutely indispensable. ib. 
formerly gift and acceptance alone requisite ...... 1084 

and still sufficient, even amongst Br&binanas in 

Madras ...,... ........,.> i# ib. 

in Bombay essential ceremonies insisted on . ib . 

essential ceremonies enumerated. 1085, 1124, 1125 

sacrifice not essential ..... 922$r 

omission of ceremonies a cause of suspicion ...... ib. 

The Act of Adoption—as to the Gift, 

gift of boy with any reserve not valid... 1085 

the ceremonies are intended to effect a complete 

transfer .. 1086 

the patria, potestas of adoptive father restricted 

under the Roman Law .. 1086c 

mere engagement does not constitute- 1086, 1090 

nor invalidate a subsequent -- ceremonially 

made .. 1086 

gift and acceptance essential ... 1086, 1087, 1088, 1094 

actual transfer necessary . 1086 

* particular formula not prescribed.. ib. 

nor that it should be in writing,,... ib. 

expressed intent to give and take only necessary. ib. 
declaration only by the adoptive father ineffec¬ 
tual ........ 1087 

delivery with requisite declaration completes —rr ib . 



























in jpesp. 

giffc must be expressly in adoption ... 1088 

adopted son to be given, nob sold.... 1087 

assent of .natural father legally necessary . 1088 

but mother's only morally necessary .. ib. 

assent of adoptive father alone suffices ib. 

salutation as an indication of acceptance ......940,l088tf 

The Act of Adoption—as to the acceptance . 

acceptance a cause of filiation........ 1088 

evidenee of giving and taking necessary... ib, 

free consent of giving and receiving parents in¬ 
dispensable... ....... 1089 

gift and acceptance not to be replaced............... ib. 

ex. gr. by education and nurture ... . ib. 

even among Sfidras... ib. 

The Act of, Ad option-"Assent of the Son. 
adopted to be of the same class and affectionately 

disposed....... 1090 

never taken against his will ..930, 931, 1090 

Contract of Adoption. 

agreement to adopt survives the parties.. 1090 

husband’s reference to it authorizes wife to adopt ib. 

such agreements not specifically enforced .. ib. 

association by adopted son of another with him¬ 
self does not constitute . .. 1091 

Proof of the transaction. 

principles of evidence of..-. ....... ib. 

strong evidence necessary to displace widow or 

daughter . 1092 

writing not necessary....f, 955, 1095 

husband's permission being proved slight proof 

of ceremonies required... .... 1092 

nob so conversely.... . ib. 

satisfaction of requirements of HindO law must 

be proved . ib. 

performance of extraneous sacraments nob suf¬ 
ficient .... ..;..*,**.. ib. 

nor mere acquiescence of widow ...... ib. 

proof of actual —— failing, long possession of no 

avail.... 1093 

so as bo mere residence and general recognition. ib. 

nurture as a foster-child is not adoption .. ib. 

requirements as to proof not technical .. ib. 



























INDEX. 


FA 

'Qsumptioti m favour of Adoption. 
presumption in favour of —— when arises.10f,4 y 

1095, 1006 

performance of ceremonies to be presumed. 1095 

presumption when-is opposed to law.. 1096 

subsequent conduct does not make that an -- 

which was not one . . ..1096d 

of sapinda without ceremonies pronounced valid. 1097 
brother preferred to sister’s son acknowledged 

without ceremonies .... 547 

Estoppel 

presumption in favour of an invalid- when 

countenanced ... ....1097, 1098 

recognition by one of another as his son creates 

estoppel ....... .. . . . 1097 

and admission of the title of an adopted son . it?, 

so do acts inducing adoptive father to believe in . 

the validity of an . ..... . 1098 

acquiescence in an -- and association with the 

boy deemed sufficient . ... . ib. 

in Madras mere consent to an —— hold an 

estoppel,...... ib . 

acquiescence in an -through mistake no 

estoppel .. ..... . 1098, 1099 

and cannot validate an invalid . . ib. 

widows completing an act of - held bound 

by it .... .. ... ib. 

Ratification . 

ratification of - by widow or male sapindas ... 1099 

cannot set up a void. . 1100 

doctrine of ratification not applicable to such 

a case . ........1100$ 

Limitation . 

to suit for declaring an - invalid.*. .. 1100 

omission to sue does not validate a void. . ib. 

status not lost by particular omission to sue.. ib. 

Terms annexed to Adoption. 

rights by ~-how far variable . . 187d 

subject to condition of defeasance impossible.. 1101 

so as to mancipation under the Bohian Law.1.101c 

but terms as to property are annexed to - ... 1 102 

—- commonly by widows adopting .... ib. 





























i^UStWH 




Adoption* 


INDEX, 


TAG.® 

-Terms, how far binding on the adopted son .. 1102 

effect given to them though disapproved by the 

S&stris ......... 

son adopted as an adult bound to fulfil accepted 

terms ..... 1103 

assent of adopted son to contingent defeasance 

void....... 1103 c 

terms made in- s by males ..... 1103 

Eoman Law as to such terms ...1104a 

limitations annexed to —S considered null by 

the $&sfcris.... *.....1104 

as ex. rjr. that adopting widow should have man¬ 
agement ........................ ib.' 

son bound only morally; and not in case of waste. 1105 

such terms annexed in kritrima-s............... id. 

and capable of ratification by son at majority ,.. id. 
usage sanctions terms for protection of widows... 1105 
husband may annex terms to his permission 

to adopt ...- 1106,1114 

or make dispositions which affect an-* ... 1107, 1114 

with reserve for wife and daughter..... 1107 

under a will limiting the boy’s estate... id, 

by widow with husband’s instructions thought 

to invalidate his will .....* id. 

the adopted takes by inheritance, not devise...... 1108 

accompanying terms written or oral .. ib. 

terms held not binding in Madras .. 1109 

a compromise of sapindas’ claims upheld .1109a 

widow (in Bombay) may reserve part... 1109 

husband’s limitations of estate of widow and 
adopted son recognized in Calcutta ......1109, 1110 

-—if accepted by boy’s real father ..1110a 

they may give the widow a life interest .. 1110 

analogous to settlement .....11105 

opinions of the Sastris.. .. 1110 

“ absolute control” may mean only management 

for the son ......II t$i 

questions arising from uncertainty as to the per¬ 
son to be adopted ..... 1110 

by a sbnless man does nob affect previous dispo¬ 
sal of property ... .....641c, 1111 

but limits testamentary power.,,..... ib. 






























INDEX. 


PAGE 

se of a mnbyxi-.pafcra .. .. Ml 

adapted son should. on theory take estate as an 

aggregate . ... . .1111, '1114 

but widow may impose protective terms ...1112, 1114 
whether dowered widows adopting must necessa- 

riiy d ef eat their own estate . . ...... 111H 

grounds of the capacity discussed . . 1114 

the older authorities agree with the 6&stris ...... 1115 

the recent ones agree with the usage in Bombay ib . 

cases di scttsscd .. . . 1115, 1116 

C'olebrooke's opinion . ,*.. .. . 1116 

Assent as a valuable consideration. 
assent of boy to be given is a valuable considera¬ 
tion ........................ 1015, ilia 

■ as against giving family...... ib. 

——— . receiver . . ..... . 1117 

natural parents not to contract for their own 

benefit ... . . .. *7n 

nor can sapindas ... . Uk 

persons who must attend at an --enumerated ... 1118 

analogous practice at. Rome .,1118a 

persons to be invited at an- - enumerated . 1118 

Persons taking part in the act—The Parents giving . 

the giver and receiver to be present ... ib. 

adopter must personally take the boy... ib. 

mother’s presence not indispensable .... Illy 

deed insufficient to constitute . . ib, 

declaration of gift can be made by the giving 

parent only ...... . 

parents need not consult relatives . .... ib, 

corporeal delivery of hoy may be made by deputy ib. 
The Parents taking. 

husband and wife should foe present, and a 

BrAhmana' to make oblation to fire . j 120 

or wife alone under delegation ... . .. $ 

facts indicating delegation.. ^ 

when one of the adoptive parents is dead . ib. 

no .— when both are dead ... jfr 

Presence of the Child given necessary . i]2] 

he may dissent ...... .. ^ 

Presence of Belai Ives. 

ho be sought but not indispensable ...1121 and note ib. 




























Of INDIA 



INDEX, 


<§L 


PAGE 


ADomcxs —Anomalous Adoptions. 

in quasi -s no forms necessary except express¬ 
ed assent........ 1123. 

in kritrima-s consent of the boy essential. ib. 

and of boy’s parents........ ib. 

■External conditions — Publicity. 

public transfer and religious rites requisite to— ib, 
notice of —- to sagofcra-sapindas and to the Rftja 

or chief local officer enjoined... 1122 

~—-deed to be signed by the relations . ib. 

such intimation and publicity not absolutely 

essential......... ib. 

Tim e for A doption . 

an anspiciou a day.... ib. 

declaration by daylight .... ib. 

Place for Adoption. 

usual place of residence desirable, not necessary. 1323 

so of sacrifice in adopter’s house .... ib. 

Ceremonies constitutive—Amongst Brdhmanas, 
demand, invitations, notice, gift, sacrifice, inves¬ 
titure . ib. 

putreshfci nob essential bo —— 1 ...1124, 1126 

rites prescribed by Vyav. Maytikha.... ib. 

simple forms ordained by Vasishtha .. 1125 

forms regulated by custom.... ib. 

economy of forms favoured by the Courts. ib. 

whether mere gift and acceptance enough not 

certain.. ib. 

dafcta bom a thought essential... 954, 1125, 1126 

not amongst classes imitating the Brdhmanas ... 1131 

isolated exceptions amongst Brahmanas. ib, 

Jala Sankalpa ........1126 

placing in adopter’s lap. .. 949c, 2126 

sniffing the bead, Aghr&na.... 949c 

mere declarations pronounced insufficient... 1126, 1127 

so of performance' of obsequi.es .. ib. 

Abridged Ceremony for one in extremis .1127, 1128 

no-by will .... 964, 1%^ 

ceremonies exacted in case of adults... 1128 

ceremonies begun by dying husband completed 

by widow .... 1128, 1129 

Jagannatha’s views. 1291 





























INDEX. l^fj 

PAGE 

investiture in adoptive family thought essential 

by Colebrooke.i..... 1129, 1130 

vicarious ceremonies in lower castes . 1130 

mere gift and acceptance enough in Madras. ib. 

observations of Judicial pommittee.... 1130e 

exceptional dispensations in Bombay . 1131 

In adopting S a got r as. 

sacrifices may be omitted.,,.930 a, 1131, 1132 

though religiously prescribed ... 1132 

Adoption after tonsure. 

ceremonies necessary .... .1133 

sacrifice annuls effects of tonsure (Datt. Mim). 11346 
In adopting as TJvyci mushydyana . 

additional formula used . 1134 

Ceremonies constitutive—Amongst the lower castes . 

Sacrifice not needed ...921, 1134, 1135a 

—.——.-desirable ... 1137 

except perhaps in Bengal.....1135u, 1137 

all castes below Brahmanas placed on the same 

level. 1135c* 

a Gosaff to adopt without Yedic rites... 921 

cases of-without sacred rites. 1136 

8 ubsidiary Forms ..... 1137 

writing needless .... 1138 

but usual ......... 1.139 

insufficient by itself. ih. 

no invariable form .. ih. 

clear evidence to be insisted on... . Ih. 

mere intention insufficient..... U/. 

case of invalidity for defect of forms .. 1140 

Informalities ....... ... ih. 

a cause of invalidity...,..-,,..,.......... ih. 

in Madras immaterial. . . H42 

unintentional omission not fatal .... J140 

except perhaps of all ceremonies ..... 1141 

defect of forms but not of essence remediable ... ih. 

omission raises presumption against.. 1142 

Ceremonies—Collateral ... ih, 

donations to Br&kmanas... ih. 

presents to the child .... ih. 

Authentication . ih, 

instruments thought indispensable by somecastes ib. 

































IK BEX. 


FAGF, 

—distribution of sweetmeats,&c.,. f ,,.. Ilo4 

Ceremonies — Variations in Quasi-Adoptions. 

nifeya and anifcya —— in Madras.... id. 

krtta ——s disallowed .......1143, 1146 

imitated by ascetics...,...1143 

and in Gujarat ,.... 1144 

comparison of Roman law .1146$ 

kritrima-mere gift and acceptance ............ 1143 

mere assent makes a foster son.. 1.144 

mere nurture held to make an heir ... id, 

and recognition in case of a dancer. id. 

V II .—Consequences of Adoption — Perfect, General Effects, 

Change of Status .... 1145 

effect of complete --amongst the twice-born.., 938 

gift in-- extinguishes filial and paternal rela¬ 
tions .. ....365 a, 1087 

relation to family of birth annulled. 1145 

- causes complete severance from family of birth... 365a 

whether consanguinity ceases with——• discussed 1022 

law in Maifchila...... id. 

--the Andra country ... id, 

relation to adoptive family completed by initia¬ 
tion ............1145a 

-- confers right to inherit ... 58 

adopted becomes like a begotten son ..367c, 1145 

rights subject to partial defeasance.. 1149 

adopted son does not replace disqualified father P 

577, 580 

—„—. —— not to be disinherited ... 584 

only one ——'allowed at a time. 1146 

except on refusal or incapacity of adopted son to 

fulfil duties ...*... 1166 

adoptive mother’s interests gradually developed. 3147 

her ancestor’s interest.,....... id, 

son includes adopted son in Succession Act ...... 3148 

Change of Sacra ........ 1147 

the most important result of-- id, 

deliverance from Put effected by single-...1148 

no ceremonial impurity from family of birth ... id. 

Transfer of Offspring .... id. 

son goes with father into adoptive* family . id. 

Adoption by Male prospective .... 1149 




































want# 



INDEX. 


Adoption— by male does nob affect bygone transactions 

affect a completed gift .... 



I’AEG- 

..641c, 1149 

....... ih. 


Adoption by Widow restraspeotive. 

“ operates retrospectively” how construed 366, 983, 

990, 991, 994 

- not retrospective amongst competing collaterals. 994 

even when postponed by fraud... 996 

son by —- ranks as pos thumo us.. 1150 

- by widow of the last male survivor of family ... 993 

widow’s ownership ceases.,. ...1149, 1150 

her past transactions subject to rescission......... 1150 

upheld when they were necessary or beneficial 

1150, 1151 

rights of action and vested interest arise at — 

1150, 1152 

but extend only to interests actually vested in 

deceased adoptive father . 990, 991, 1152 

• not to a r&j re-granted to a widow. 1152 

nor to collateral succession taken before actual 

. ...... 1176 

Adoption final ....... .... *. 1152 

' cannot be set aside.. 365, 918#, 938, 1086, 115$ 

or renounced. 1153 

boy duly adopted not bo be abandoned or disin¬ 
herited ..... 340, 584, 1095, 1096, 1106 

rights may be renounced ..... 1173 

or made subject to conditions by agreement. 1154 

no return to family of birth ..... £ 5 . 

Connexion with Family of Birth—As to prohibited 

degrees ..... 1153 

a male, though given in-- cannot marry within 

seven degrees in family of birth...... 937 , I 155 

Conditions and terms annexed to Adoption . 1155 

not allowed to affect the status..... .. ... 1155 

conditions accepted in ignorance not binding. ib. 

life interest retained by widow adopting under will 1157 
under agreement with natural father held rati¬ 
ne ....... ib, 

contrary view of Sastris .. . ngg 

allowed by customary law ...... . ib, 

nature of adopted son’s interest under wills, &c., 
in fa von r of wide w .,»*•... . .. $ 
































INDEX. 


PAGE 

Specific effects.—Relations to Faintly of Birth .. 1159 

natural must give up to'adoptive parents . ib. 

——. not subject to expenses of the boy’s 

samskaras ...... 

y 'tonsure wrongly performed by natural father 

void ....... ib. 

obsequies performed for natural father ineffectual ib. 
adopted son should not perforin obsequies for 

yNatural mother....] ].6 1 Udd 

no inheritance in family of birth .. 1101 

except in default of other heirs..... 1162 

'no obligation to pay natural father’s debts.. ib. 

the incapacity for marriage in family of birth 

continues ... . ... 1103 

- of younger brother by birth disapproved'... ib. 

relatives by birth do not inherit from boy given 

in —......T,. 1164 

Relations to. Family of Adoption. 

adopted son cannot marry within three degrees. 

937, 1163 

the adoptive father is entitled to custody of son. . 1164 

who should reside with him ........ ib, 

adopted son entitled to maintenance ...... 1105 

and his widow ...... %h 

his^saxpskaras to be performed ..... ib, 

objects of-sot forth.....1165, 1160 

relation to adoptive mother’s ancestors ... 1166 

succession to adoptive father’s estate....1166, 1171 

bound to maintain widow...1166, 1167 

similar duty of daughter-in-law adopting . H 07 

rights of son arise forthwith on.... ib, 

the ordinary rights..... 1168 

alienation by father restricted .... ib, 

except of self-acquired property ..1168, 1172 

different relations of father and sou as to pro¬ 
perty in Bengal and Bombay ... 1163/ 

interdiction open to adopted son .. 1169 

cases of an adopted son’s rights ..1170ss 

rights vest in son adopted by daughter- hi - law 

1171, 1180, 1183 

not annulled by subsequent disposition ... 1171 

or birth of daughter’s son (Bengal)... ib. 


































>£ok 


Al>drrKto^4fcj^oVsubcee<fc though. separated' ,;. : i-1.172^' 

^ ^ ^j^ ' \ Js0^hp isui*Vivors^^< » «•;«/♦,. 1 +* ^ J ib. 'r . 

- ' ' ^ieiurfifiriwrwi nf f».(}nnf.isH snn . ’...* * .:.... .-fl'?.*!' ' ' 


:f * s f 


_ V, disinherison of adopted son/ /.*. .* .yJITS' * 

., x ^ ^ hi's -re^unciatioii. an d relkiquisb ipSatf \pf rights‘‘ 9£$V117*3 * ‘ 

r #" Ia a irff 1 * A Vi>Cf frf 1 vn 1 «T 


he i€ nob thereby restored to his family dt>birth ■' 98$ , * 
bis wxdoVputtied to tnamteJiapce'......%.,, H74, ' * '\ 

' eon. not prejudiced by '^idoyf’»''ifnaBtboii2«rd * 

' l»»<< •• »•!< Ml *’| M't* rt • if > >*.» .•« ,M j ^ 1 ^/^* J ■" 

may gel cue'll alienations' re^ixKTod^^,/ v /,, , * 

bdt not those, ^poperly-made' * ...<^ *< t • 

adopted spn^xlirests. ^ktow's^estate *..£,.. s. r ” $6.6^^?^ 

r-—r- cannot deirpaf or ^ivpsVTn-'estate -? * % ^£/‘, * \' 

•— -baftnot divesVjnh^tance vested in ^ 


'■>'. • • " >\tido^!s^njghV^ddped ^to .-th&t - • and', •' y ^v*V\. - 

* % , -/ . v /.*.■£. \yU.*£j£ 

• • WfuctoflV^P ne^os<?ij-v 2'/r .,^y. - “ /y'/i/ - 


\S 


« WA V*V »wv%v JI *-^ **'-'•*• *-*V« d|l, 4 *» rf ■*.>*.* 

her roli^idus gift invalids‘ ./.«'.*. //' .• 

she may give* her-Separate properfcy^ tk%7 • . 
sale io^ii^btod’s^debjis gp#ii .'.*...v ./?,/%&[. y s l 

" -mider necessity^valiSf ... 

rigfifcsifvcasp of -3uocesjsiye’.-* ; ~*^s hy^ot]^6v lltffalfts- y yi - 



- ponding suit.hy widow/ .,;. ^ iL * - 

widow’s right to maiatenance against adopted sop.^HBO ‘ 
-and t(>fesideuce ^ •'. ifi. 

adoptive mother, sacceed^to sofi*. .>.. tL*C *. ^ C*< 1 
adopted-spn.succeeds to.step-mothers^,,JJ81^-J’182 " ^ 

ooi^eiiopda / . 

tp* iifn/'rACJO i OrSl aI* A rl Anf.1 VTA f d»a/»YlA f i\ .- ' 1 A 0.1 4 


adopted pon liable for adoptiy^^h'd^an^' grfmli- - V"'.^ '■ ' • 
r . - father’s debts '<< : vfiL1H3 ^^^ 

a»»Cj|hojjie 'Jirpgorly' V 

* ' " • ^be reeovera dpbts in his own 


- '.■ , .adopted stjn'.pronotjripe^. liaJ^g^'auQk^i-^rto-.l/-^ 

««»> d’e^ts.’P \ 

>\'W-*s. ' ■. .• ./V.'^VXVV>" • 






/////• 

/ y v* c S * 










mmx. 



FACT 


Adoption- 


-admissions by widow as manager as affecting 

adopted son ....... 1185 

widow bound to account to adopted son .. 1196 

adoptive mother legal representative of adopted 

eon ....... id, 

adopted son yields religious precedence to one 

by birth .......... id- 

marriage in adoptive family prohibited to three 

degrees .. id, 

adopted son regarded as of tho adoptive family 

for further—— s ...... id- 

adopted son competing with son by birth takes 

erne-fourth .. 365, 3/2, 373, 388, 772, 935, 118? 

so in mother’s property ..... 1187 

exceptions (especially amongst Sildras) ...1187c, 1188 
son by birth takes vabt-m or impartible estate...... 1188 

adopted son excludes an illegitimate as heir to 

mother id, 

sister succeeds to adoptive brother . 1189 

Collateral Succession' through Adoptive Father . id* 

adopted son shares sacra of the family _....... ih, 

—-— unless adopted after partition 1189, 1190 

partition, excludes boy subsequently adopted.,,,..1009a 

adopted son is a sapinda........ 1196 

he takes his father’s share in a partition ...935c, 1190 

or in a collateral succession .. 1195 

replaces him in united family....,.. 1190 

two cases contra ...... 1191 

adopted son may compound for his share ......... 939 

coparceners need not wait for an... 1191 

adopted son takes collaterally only where succes¬ 
sion opens after —— ... 1193, 1195, 1196 

ho continues an estate but does not recover it once 

dis tribu ted........... 1195 

adopted son of whole brother preferred to natural 

son of half-brother .. 11.9V 

collateral inheritance by a group and subsequent 

... ........1198* 

collaterals inherit from adopted son..... 1196 

adopted son may separate from adoptive father.., 939 
but does not thereby lose his rights of inheritance 939 . 
adopted sons succeed inter sc, .. 1X97 
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mefo ceremony cannot 'give- validity to unlawful ", -'0 
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ao — 6vex tim head of a man fully inftiatecl even . *. ' 
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' Gme ofy Qrshtefr ..... 1208 . 
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der nfftiv'e system'for success ion fp the tenure/ \,h. 
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>n —kritrima son adopted by one parent succeeds to that 


one only .„..... 1210 

-- does not affect a Talabda Kolfs right of disposal. 1210 

similar law in some other castes .. 1213 

the adopted son may be replaced where a begot¬ 
ten son could be disinherited....,.. 1211 

no succession as son of adopted daughter, she 

having brothers. ib. 

~~ -— or nnder a bought son. ib. 

plurality of adopters and adopted. id. 

a gosavi’s pupil does not succeed to him as 

father . 1212 

quasi -of son-in-law not recognized .. ib. 

his rights under customary law.,.. 1212 b 

foster-son not recognized by the $astras as a 

succossor....... 1212, 1213 

but recognized by custom .,. 121,3 

—- as auccessor in both families... ib. 

widely recognized by the castes in Gujar&t .1218* 

adoptions generally disallowed there .. ib * 

quasi —— by IST&ikms ineffectual... 1214 

*-— exception ........12146 

VIII .—Suits and Proceedings connected with Adoption. 

jurisdiction recognized by Hindi! law.. 1215 

In case of Non-Adoption. 

agreement to adopt binding . . .. ib, 

no suit to compel a widow to adopt... 1216 

bequest to specified person not defeated by noii- 

•—. ib. 

direction to adopt nob equivalent to bequest ...... ib. 

breach of a written agreement as to-does 

not avoid it ....... ib. 

Position of Widow before Adoption. 

she may obtain a declaration of her heirship. 1217 

authority to adopt no obstacle. ib. 

two widows authorized may divide the property. ib. 
a son adopted may dispute widow’s prior trans¬ 
actions......... . .’ n 

presumption in favour of them if approved by 
heirs ... . . 

declaration in favour of son still to be adopted 
cannot be made... 1218 
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-widow is nob a trustee ftfr so*’'fco*bj0>dopted 2218 - ^ . 

widow continuing suit/after .*%■ ' - ' * 

garded as trustee ... <»b. ' r ^ 
no forfeiture for attempted tafj*e 
alienation by widow before jdatipfL zfbt« 

affected by it.. f^-siyT.’w.**.. <*. 

Suits io establish Adoption***'*' .V'. * * *' • . 

. ■*■ - ■ yr * ,* r ' ' ‘ i* r 

a claimant in Bengal mu&t^pro^e^itbority and-' * y v ’ 

actual....... 1 * ib y ', ' 

must sue for property when ifUs s'bught... v </.' ij2'l9' . y 

but may sue for declaration,for ust^before another . ' 

authority .... *: y , r ibr <, 

an adopted son discarded may .sue jtojosta Wish., his 'V' 

....■••••••:••• 

second-—under power invalidated by exist ence - „ ^ 

of widow of first adopted.. .....*?. 

authority where required must b(r strictly ' */ "V 

proved . p219, 1220 ' ' ■ 

evidence of ceremonies ...-; 4 k221 

facts deemed significant....2/2-20 

presumption.....d.1^20/ 1224 

registration of deeds of-recommended 1220 - 

in a suit as adopted son a right as dvyarnushy&« 

yana not to be setup ......; 1222 

conditions of suit for declaration. spj x m \ : 

ins t i tntion fee ..... Ah 

certificate of administration may be claimed to 

estate of one whose - is disputed....,. .1223 

certificate of guardianship does not give a right , 

against a widow disputing the -—— . ib. \ ' 

Suits to set aside Adoption . ‘ \ • ‘ 

person interested may question an..0&3 

suit competent apart from claim to property.,.,.. 1223 

but not to a stranger ....... 1224 

adopted must prove —..•>*<•■•> 1523 

estoppel against one who has admitted'*—^ by" 

induct.....1223. 1224 

grounds deemed insufficient far •setting' aside 

. .* * * v.... ....... . 15124 

‘ —------ forcestablishing it.....* 1226 

m it competent only to nearest heir unlcss this 
i& impracfcieab le'. /;,1#212.26 
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-suit for possession as heir must not be changed 

into one for declaration against an-- ...... 1226 

objection of consent not obtained held too late 

when raised before Judicial Committee .. ib, 

objection not pressed below disallowed in second 

appeal.................. .. 1228 

admissions, as binding or not, discussed ...,,122388 

acquiescence or consent through ignorance not 

binding ...... 1227 

nor if got by misrepresentation..,.1227,1229 

Adoption an incidental question, 

— in fact presumed valid.... 1228 

case of conveyance convertible into mortgage 

on—....-.. ib. 

devise to adopted son as persona desujnatci upheld 

though-invalid.... 1228, 1229 

Proceedings consequent on Adoption . 1229 

under Act XXVII. of I860 .1229, 1232 

gift to adopted son not affected by birth of 

sons.......... 1229 

settlement on widow with concurrence of adopted 

son upheld ....;....... ib, 

son cannot demand a declaration of right to 

specified undivided share .... 1230 

son adopted pendente Ute to be made a party ...... ib, 

representation acted on to be made good .. ib, 

attestation of a deed of-does not bind to 

a statement therein.... 1231 

certificate of administration to estate of adopt- 

ed child ...►. ib. 

adoptive mother preferred as guardian ... ib t 

certificate of guardianship when to be given to a 

widow ......* 1021, 1022 

widow cannot continue a suit against wish of 

adopted son after he has attained full age.. 1232 

£he is entitled to certificate of administration to 
deceased husband’s estate as against an alleged- 

adopted son .... ib. 

the questions of title and of adoption to bo adju¬ 
dicated .... ... ib. 

in case of application for certificate of administra¬ 
tion resisted... ..... 
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Adoption— a contest between widow and adopted ,spn. qs'bo O " y - 
validity of will should be the inject of tfjreguV y'y s', / 

Itir suit .......... 

effect refused to permission to adopt .during^ 9 ' X 

adopted son’s life....».*•<.•.**..*, A y4& " 

bequest contingent on death of prdfppjidpgt|^^' * , 

son unmarried invalid.. 4 -<*.•**v*'v v v • - VV 

grant of probate to alleged adopted soru can not; ^ .• < 
bo resisted by creditors of next heir it// 

Judgments and .Evidence hi previous cases f*,s 12&4 " 
no process for establishing or avoiding . — 

to all tho world..... *■/.. / v ..1234 b * . ' 

judgment on-— is hot in rem ..1284 

decree not ovidenco in litigation'with thircLparbies*' it* 
nor binding between adopted and a different lieir-p. %bl . , 

not res judicata when parties changed ... 'it,- ... 

but between the same parties res judicata, though ' • • 

for a different portion of the property.> ; t$. 
different decision in case of other property......;.. 128b 

-— denied in a summary inquiry may be asserted 

in a suit..,,. ...... "i$, ■' 

deposition of plaintiff in suit against one adopted 

son not admissible in suit for a second P. it, 

a certificate may be granted as guardian to a son - ‘ ’ 

whose father’s-has been set aside... 123$ 

Limitation ...... ...1100, 128$ • 

to suit for declaration of adoption six years from 

act contradicting itr ..... 1286 

—-- for declaration against—— six years 

from knowledge ...."..... >& > 

limitation computed from death of widow who \ 

had adopted alter her son’s death P ..1286,1237 

acknowledgment by sister of deceased held not 

to bind her son.....1236 

limitation in a suit for a share by one as adopted 
son computed from knowledge of excltu»ten ... 1237 

Adulterous Mother— must be maintained ........ 592 

-wirs—mustbe maintained by husband . %b, 

not by his brethren ^';\A.**»**»*- ...... it, 

•-to bp kqpt.-ejpapt . it, 

her hu&b^njl'pKetits her .earnings-by adul r 


tery 
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See Unchastity; Mainteiifgabe';,' Wife, 
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Adultery— an offence under the Indian Penal Code. . 593 

--- disqualifies a widow from succeeding 89, 154, 430, 

449,588—594 

but-does not divest property already vested.89,591 

v* >— —~~ revokes wife’s authority to deal with husband’s 

property... 92a 

--amongst the lower classes punishable as involv¬ 
ing injury to caste rather than loss of chastity. 424 

one begotten in--has no right of inheritance. 387, 

424, 582a 

but of maintenance only.....* 532a 

reason why-was denounced...♦••• £85& 

*-- entails only a penance whon connexion was nob 

with a man of a lower caste... 424 

_. with a low-caste man punished with divorce. ib> 

----atoned at husband’s will..... 

See Disqualification; Unchastiby; Wife. 

Advancement— no presumption of — from purchase by a Hin¬ 
du father in son's name.....,.602, 722 

Adyam— explanation of.*.*•••••••••*.*.. 323/, 371 

ACARvlXl CASTE . 

Age— of V ijnanes vara .*.*.*. ^ 

~—- the Dharmas&sfcras ....31,37 

——- of majority fixed at eighteen... 948 

this does not affect adoption ...960 g 

of competence for religious acts ..*•••••• 1090o 

child how designated at different times.. ib. 

See Adoption II, 905 d, 929; III, 947, 960, 961, 978* 996; 

VIII, 1232. 

Boy. 

AgHRana —See Adoption III.«**.. 949<s 

Agnihotba ....... 

Agreement— private cannot alter the course of devolution 4,156a, 177 

—--- not allowed to control customary law. 90 

.-- between adopted son and mother pronounced 

void .. 177/, 187c? 

---— how far valid. 1115,1158 

•— - - to divide after a certain event does not sever in¬ 
terests...... 684 

See Adoption. VI. 1086, 1090; VII,1154,1157 ; VIII. 1215, 1216 
Evidence of Partition; Distribution; Partition ; Partnership. 
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■ dependent on circumstances .... ..... m 

- limited by Xliudd Law .........*5.5' 186 

-—— by adoption .. 8105 



—----; its growth in Europe ..808?i 

by absolute owner now unrestricted...81, 219- 

family estate ouee deemed inalienable.. 751 d 

how the family estate became gradually aliena¬ 
ble ......... ib. 

generally disapproved in ancient laws.. 783 

of sacred proper iy usnally disallowed ............... 741 

religious endowment alienable only to one in the 

line of succession . ...... 202, 785^- 

otherwise indivisible mid inalienable .... 785 

exceptions..... .. -ib* 

interest of a temple servant alienable.. . 785w. 

vatan properfcy cannot leave the family ............ 846 

of self-acquired property limited to surplus over 

family needs.. 648a, 759, 1241, 1242 

imparbibiliky consistent with alienability 159, 398, 741c?. 

but checks incumbrance........ 162 

inalienability a question of family custom . 159 

r&j not necessarily inalienable ... 74Id 

widow’s right to maintenance inalienable ......... 702 

Alienation by Coparcener. 

a coparcener may alienate for val ue his share 

without consent of others ...605, 664, 748c? 

-----but not by gift 477, 609, 064, 705 

or by devise .....664, 705 

except for pious purposes. . .. 664 

he cannot dispose of joint property without con¬ 
sent of the ethers (Mitakshar^) ......478, 510, 601a, 

608e, 705 

restrictions on-by caste custom ..... 745t? 

made under necessity valid by custom.. . 750 b 

Alienation by Father. 

of patrimony subject to control, of descendants 

unscparated,.,....210, 638a, 648a, 812, 833a, 814a 

without assent of heirs invalid by custom 2986, 64% 

son may prevent improper —- ... ... I94y, 639 

or annul it unless made before his birth or 

adoption ....641c, 803, 1149 

care for child unborn ......211ft 
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Alienation— of immoveable property, though seif-acquired, said 

to be invalid?...............,....772, 812 

father has full power over property self*acquired 772,804 

- by will invalid against a united son .. 813<# 

-- subject to provision for family.. 797,798, 1242 

-- depriving a widow or family of subsistence 

invalid ....... 214, 241 

— -- for purposes not immoral binding on son . 358 

— -■— immoral purpose affecting but a trivial portion 

does not invalidate it ..... $ 

Alienation by Grandfather . 

with son’s assent nob disputable by that son’s son 808 
Alienation by Mahant. 

fraudulent--set aside ....... 188/ 

See Trust ....... ib. 

Alienation by Manager ... 637e, 766 

*--. acquiesced in by co-parcener is binding on him... 750a 

Alienation by Mistress . 

mistress not to alienate a house given to her by 

her patron ...... 194e 

Alienation by Son . 

-—* requires father’s consent...,.... 813 

Alienation by Uncle. 

— -- without assent of nephews...... ........ 813a 

Alienation by TVidoiu . 

---dependent by caste usage on non-existence of 

male relatives of her husband .... 782 d 

~-not to prejudice subsequently adopted son. 1174 hs 

See Widow. 

Pilgrimage.....„........ 322 

Alienation by Wife , 

-- i n case of paraphernalia under English law . 186d 

See Ownership; Manager ; Property Self-acquired. 

Adoption YIL 1168, 1175,. 1176, 1178, 1184, 1186; 

Till. 1218. 

Alamanni—- laws of the....... 884a 

Allowances-— temple, are hereditary and divisible. 742 

Chird A .....,. 452 

Des&igiri... 

Muglai ...,... »6, 

Sirpava .»..... ib. 

Yazifa...,,,,... . fa 
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Allowances— from Government, arrears of are Stridhana....#*... 524 
Alya SantanA Law —See Adoption III. 1016, IV. 1068. 

Analogy op Hindi) Law followed in succession to principalities, 

&c. ... . . . .... 737 

-- a means of construction....... .. .. 108 

See Interpretation. 

An a ntale v a— au fchor of Samskarakaustub-ha .. ... 24 

Ancestor-W qrship.....*. 281 

See &r&ddhas. 

Ancestral Lands = lands once held by common ancestor ....... 713a 

Ancestral Property —-See Property Ancestral : Succession ; Par¬ 
tition ; Alienation. 

Animal Sacrifice — formerly prevalent . . 900/ 

Anuta Adoption— See Adoption.. . .- .. 894^r, 1143, 1205 

Anuta Datta... . ...••• 899? 

who is -son P. . ..>... 105c? t 

son of —-* son ... .». .1060c2 

Annuity — See Investment; Nibandha; Property. 

Anomalous Adoption —Sea Adoption. 

Anvadbeya — is a gift subsequent to marriage.. 146, 290, 519 

-is a kind of stridhana ... 518, 519 

-is shared by sons and unmarried daughters 

equally ... 146, 825, 5196 

Apakibhashika Stridbana.... . . .-. 518, 530 

Ar aradityarbva— is another name for Apararka . .. 18 

Apararka— the author of Y ajhavalkyadharmasastranibandha ... t6. 

-’s doctrine as to Stridhana . . . 18, 780 

Apastamba SOtra . . .. . . . . 84 

Apastamba or Apastambba- - school of. 38 

Apostasy—( mere) does nob free from the Hind A marriage-law . 597a 

Appanage— of juniors in case of primogeniture . 268 

when it reverts . .. . . 264 

—- - in India and Germany....737c 

See Maintenance ; Zamiudari 743. 

Appeal— suspends effect of decree for partition . . . 663, 684 

Appointment— of daughter, place of -in Hindu law.. 885 

daughter by — - is ranked third amongst subsi¬ 
diary sons by Vasishtha . . 888 

no longer recognized . . . 886 

not recognized by Apastamba . . .. 889 

nor by Gautama . ........ . . . if/, 

nor by Baudhkyana ... 890 
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of daughter conceived in two ways 

traces of — in the existing law .. 886 

relative position of --and her son .«»"«“••• ^90 

analogue amongst the Greeks ... .... 

See Adoption—P&tnka-Putra. 

Apiiatibandha DIya ....fb 

See Inheritance Unobstructed. 

Apsab&ses ..."•**•.. 

Abrogation.— origin of the term...-...*........,925c, 928 g 

__- Homan, limited to those who had attained years 

of discretion ....*.. S93«f 

age of the adopter in an-* of one mi 980f 

safeguards for sons taken in... 916 

*__ of women, not allowed before Justinian s legislation 9336' 

Ab|a.......^514^17, a » 

See Marriage. 

Aryan KrNofrs —.See Hindus, Aryan, 

Asa.csotra. &An-xpA.~~See Bandhns ; Bhinnagotra Sapimlasj 
Adoption IV. 976. 

Asaiiaya ..-.*.°‘ r . 

Ascetics— orders of ——-....... to, i / 

_-— succession to, based on personal association ...... 555c? 

relations between-and their disciples gov¬ 
erned by custom ...*. y .. 903 

__.— cannot alter succession to an endowment . 55o$ 

__— cannot impose restrictions on- successors contra¬ 
ry to custom...*. . .... 

See Maliant \ Adoption III. 949; YI. 1143, 

Asceticism —See Adoption IB. ...... 959 

ASRAMAS ..*.—*...-.. •**.. M 

Assent— of sons deemed necessary to alienation by .father. See 

Aliermtion .... 64og, 64Bti 

. _-signified by attestation ..... 03S& 

--, —i--as once in Europe- .»»• ••• 392c, 223 

—...-— requisite to a gift .. ....... 191i 

—.-— of members-of family is necessary to expensive 

sacrifices, performed by one of them 608k 

--*-—-to gifts at mother’s obsequies. ib, 

—.-- not necessary to resigning holding by Govern¬ 
ment occupant ..........,«•.»*•. 

—-of brethren bo adaption essential on account of 

widow*ss depe n deuce.,.971/, 975, .995, 101 Wf 
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-of brethren ought not to be refused except for special 

cause.**... 9?$*, 980, 1002—1001; 

by —— property dedicated to service of family 

idol may be disposed of .<*... 784# 

but not that dedicated to public temple ............ ib\ 

coparcener, desiring to limit hi© responsibility 
for liabilities [maintenances of relatives, <fce.] 
may secure himself by —— of interested 

parties ......•. 788, 789 

of co*sharers to charges binds them.... 750 

to adoption implied from non-prohibition 970c, 971/, 972 


See Acquiescence ; Adoption, passim. 

Assessment --See Adoption III. ..*.956 

Assess— taken are accompanied by liability for debts of one 

deceased ...165, 169, 6496 

the responsibility of a son is not by Hindi! Law 

dependent on.....166, 1240 

but so limited by statute.....80/-’ 748 

See Debt; Father ; Inheritance 

Assignment— none of a right to maintenance. 192, 253, 259, 262, 302 

— -- 0 f debts to a parcener on partition.-. 787 

———_ possible, of part-ownership in a physically indi vi¬ 
sible property .....L. 832 

— -of obligations .....746a 

Association-— capable of creating a law for itself P .... 697 

See Custom. 

Astholooeb....... 180 

*-—— ’s relation to those who take bis services governed 

by custom... . ....410, 411 

See 3 oisbi. 

Asura Marriage —See Marriage. 

Astalatana Dhaemasastras ........... 51 

Atheni an Law— compared with HindA Law..1766, 585a 

Athens —See Attica; Adoption II.......916c,.938(7 

Attachment— of property for debts discussed.... 161 

--—- and sale of family land unknown to Hind# Law 

Books ...... . ... 649 

—■-— not properly directed against undivided share P 621a 

— - — of whole undivided property may be made for debt 

of on e coparcener ......,..... 663 f 

subject to rights of sons, ter..... , .. 664 

































INDEX. 




M,,. 

' 5 i 

Atta chment—- of undivided share creates a charge on undivided 

interest .......*. 60oe, 607 

effect of-of impartible zaiaind&ri .Ihl 

whether purchaser in execution of manager’s 

share can be ousted P ...»... OOGe 

Attachment bt Government .—..... ^ 

Attestatjon— under Hindi! haw intended to be of the transac¬ 
tion. See Assent..*..*...* 

*-—-, i s a mark of assent . * 6d8a. s 733, 778, 848 

according to decisions -— does not bind bo 

contents ......... ............... h2t>l 

.—-— in case of wills .*... 222 ss 

See Wills. . ■■ 

Attica— laws of *—*— against alienation and sub-division......... 21.4 

-*-compared with Hindft Law ..*214, ^82, 418 

Attornment— equivalent to possession.....••••'••• d9d 

Aunt (paternal)—not a gotraja eapinda even in Gujarat — 1317/ 

but is entitled to rank as a bandhu... 13l&> 489 

when —— succeeds...— "*•••*... 484 

See Sapinda oo * 

(paternal)- 5 s son is a bandhu..488, 49^ 

_ _case of exclusion of-"by sister’s son 495 

__is excluded by great grandson of fifth 

ancestor of the deceased.. 487 

(maternal)-’s son is a bandhu.138. 488, -19d 

________ excluded by sister’s son .. wo 

892 . 

Aura's! Son —See Bon .•.*.1907 

Austerities— may replace adoption ... / * 9 

Authentication— public—of transactions ... * ' 

records originally recollections..• ••• 

See Adoption VI. H42. 

Authorities— on Hindi! law in Western India enumerated . 9 

{See separate list, pp. lxxix—lxxxvi.) _ 

their relative weight considered .. 

..-supplementary .....*•’.*. 

order of - 1 ... —.V* !. 

Award, stranger bo an-cannot rely on admissions m it .. 

Balamrilvita ..***•••/...*... 

See Adoption V • 1071. ' ^ 

Balabbhattatika— written by Lakslmsldevi .. ’ 

, __ __ otherwise called Lakshim Vyakhyana...... * r 

.___ is a commentary on the MitaksbarA.... 
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INDEX. 


.\mbht'Patdca-— gives the widest interpretation to tlie text ot 

Yajnavalkya...... 

Bandhavas— include maternal uncle .i....*.yv* ^ A> 

.Bandhus—V ijKanesvara’s conception of-*....134,472, 489 

~-—— defined.. ..134, 488, 489, 496 

bow far- extend.... 4-906 

enumeration of-* .....183, 488 

the enumeration of-is not exhaustive 134, 136, 489 

limit of bandhu relation...».488, 494 

origin of this.*... 488 

--includes all relatives within the degrees expressed 

489, 490, 492 

See Sapinda, 

among unenumerated —, nearer succeed before 

remote ..<♦..... 491 

———- mentioned in Law Books.......- 492 

-not mentioned m Law Books, males.. 493 

,---females.,.... 497 

order of succession ... 134, 341, 487, 491, 492, 494, 495 

Sapindas and Sam&nodakas are preferred to- 

133, 489 

-—fa~—— postponed to Gctraja Sapindas. 4916 

in Bengal;-succeed before remoter Sapindas 

1156, 487/ 

aunt’s sons preferred in IX. W. Provinces to 

cousin’s widow ? .. 485 

Banojs —See Tribes,.... 285n 

Banta. 412 

Barrenness— not an impediment to inheritance in Bombay. 596 

Bastards— inherited under Irish and Welsh law. . .. ........ 826 

See Illegitimate. 

Baud hat an a— on female inheritance ...* .. 126ss 

See List of Hind ft Authorities. 

Benami System.— may be traced to union of Hind A family ...... 602n 

*-transaction, presumption in a .*. 7226 

-_-principle of.......... il . 

--— purchase in son’s name ..........722 

BENEPiTs—spirituaL See Adoption IV. 1035, 1066 ; VI. 1117 

Bequest— of property acquired by partition good against remote 

heirs....... 189 

- of undivided share invalid...632, 664 

-— merely for Dharma ineffectual .....- 229 
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sqVbst— tying up the corpus is invalid ..... 230 

-by a coparcener singly is inoperative .. 60,3 

—-—— by husband to wife treated as a gift...... 3.1.2/ 

•-to one son to the prejudice of others invalid. 208, 200, 

771,808 

See Grift 603 ; Devise •> Will; Testamentary Power; Perpetuity ; 
Wife; Widow; Adoption VIII. 1216, 1233. 

B BEApA Caste.......* - 4*28 

Betrothal and Marriage— sometimes confounded ..277 

BhachI» nephew through a sister on one side....... 546 

Bhagadari Lands— male preferred to female in succession 

to -*’■— -* .... 481 

in-holdings, sub-division is prohibited.. 745 

and also separation of the house from the holding ib. 
sale of part of a bha-g is void though made by a 
Court.* 

BhagdIri Vat an ........ 4635 

Bhagavanta BHASKARA—consiste of twelve divisions..... 19 

enumeration of these. ib. 

Bhanga SaliCaste..«-........ 429 

Bharadvaja Smriti ......... 52 

Bit art ni Sect ..*... 565 

Bhateie Caste ...........868 , 952 

Bhat£ VAiiufet—a mere grihastha....... 572 

Bhatt Vjuttj: ...—...."..... 730c 

Bhavin = a votary of Rawaln&tha .... 527 5 

Brils —See Tribes ...... 289 

Rhootea[I—T ribes ...,....... ib , 

Bhinnagotra Sapinda— daughters of descendant and collaterals 
within six degrees are -—a ... 137 

descendants of daughters are —~s ............137, 4917? 

maternal relations within four degrees are-s 137 

sister's' son is a. ........... 490 

grand-daughter's grandson is a ——• .. 137 

but her great-grandson is not a... ib. 

-s extend to mother’s great-grandfather and 

his fifth descendant..-... 490 

not so in Madras . ... 4915 

seventh descendant through daughter is a —-—- 
according to one opin ion.... ib, 

& Collector of Broach v. Rdj&ram Ldldccs, L L B. 7 Bom. 642. 
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■<p/ *■ 

tnnagotra Safinjus— admission of more than one -femalelink 

in connexion gi ving heritable right questionable 492w- 

succefcsiorx of—s ... 490ss 

——-~ daughter’s husband’s-- to Sfcri- 

c1han< of his wife.......537—540 

Bhiutarah ...-.. 180 c 

Birth— actual-■ necessary to the. full constitution of right 

as sou . .....67, 641c, 803 

--at once confers on the son the right to participate in 

property ....722, 803, 813 

See Adoption VII. 1169, 1163, 1171, 1186, 1187,1188, 1200, 

1202, 1204; VIII, 1*229 

Son. 

Blind ; Blindness— who is blind 7. 676 

blindness does nob prevent disposal of property 577 

-- disqualifies for inheritance ...153, 575- 578 

if congenital ....... 155 l 

not partial....... 578 

-L-. disqualifies for taking under partition.. 822 

-persons married and having families inherit in 

some castes . 155 

sons of —- persons are not excluded .. 576 

«.—-- disqualifies a widow..... -ib. 

——*- r men mn s t be nmirtt-ained........i. ib. 

—_-. qf the son born does not justify adoption . 908 

See Adoption III. 960 ; Disqualification 576 ; Maintenance. 

Blood-rei.atlonship~— recognized amongst the lower casfces ...... 929e 

—„-gives a right to inherit . 58 

„-— not jural!y extinguished by adoption. See Adop¬ 
tion VII. 1162 

Book— land in England originally pious grants..,,. 192c 

Books—when indivisible and when nob.730, 735 

— to bo kept by coparceners having them .. 785 

BoROTJGH-EngliHh . 355 

jjoy—a —— may not recite Vedic formulas except for obsequies 1241 
See Age. 

Brahma Marriage— see Marriage...511, 517, 519, 527 

BiUHMACiUiu— divided into UpakOrvana and Naishthika .59, 64 

meaning ofITpakOrvaua and Naishthika -- 500a, 5006 

succession to Upakftrv&na. .. ...58, 77, 500 

- -]S[aish bh ika-■* .. 144 

See Adoption III. 943c. 
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km in Community— when 


* inherits 


■\r 


**• 138 

BhIuma^a— .*r. M .....'..;y...462; '> . 

. . is bbrn under • •’• 1 

he only , is borii under thr^e ohlTgattoila ..1 91#'. 

-s— s may become Sannyasis ..vl*.. h* V 

--yr*** IS &g&v:-~See ,Adoption III..*.k.h.',.^'1;.^.,......... 970^. 

--- widow.See.Adoption IV. •..„•.* 10 33^ \ 062, 1064, lOiN^C'S* 

-“S'Jwire a spiritujil bitlq to'ail thn] k gy y ,;^. .Al;,r.T^. , 

jiUccessioja of^kavned -gn failure of \ blood' 


,* ••', relations to the^rapGr£y'.pf ;V« v , ..436/138 , " 

See Srotriya^ >V*/' ...* : ' f - 
this succession of /riot recogni^edloy English -y '. 

Courts.... r .>. .m . - •.. - ........ 1)8 ' ^ 

See Adoption ^1084, llfcO, 1151', 1135c ; 

!? / . * • 



.jHH ■■ Ip v 

common ainonggt, the nfilchtri}>o£ ;.. . y 
'and low castes.^ 
• institution of ~~-.' existed afhnnk Hfndfts For ft ■- , 


./ 


institution of.— —i—'existed ainong ifindds for a ’ 

timo among all classes............. 274' , 

came to be looked, on with abhorrence by the ' 

.Br&hmanical community in later times ... 275 

became peculiar to Vaisyas'and^ddras .. ib* 

though in the Arsha Mrin of marriage gift of bull 

or cow was still pressed...,. ib: . ,* / 

practice extending iii-SubVHim^ay^K^fBtnots ... ,2g2 r \ *■' 
saleVstill noi unusual in^ujar^.^. y ifr. 

• <&alkarand —— 27{h~279, ' * 

amongst the*Tews ... . ......4*7 7& 


-Gtrtnan4#.*^j. 








connexion with t^os lof/ijirnd y Jl%8 - ' 

'Berman• eo-cmpHa^ 27f * 

in .. 278 . V 

Sfcridhatfa had a pre.-h’isfotid epgiri hi the ~-y.... '>£?£ 
goes to the mother of the Brother v V 27*5^27/ 
-- father, in the H&fe di3 Ciicjtv^ ^ 7.<V-27S cl 


yy 


s.. 


See Suika; $bridhana. 

BEtBE^ruKCHASK—^?ce Bride-price ..7 Z<;;<?#*.**■>« ^Ti 

Brihaspati Smriti ..y. 7 ,. y .f 1 ... r .; r ‘^47 

its age.; M i... i.-.y,. v< .-.k>r.v;.. m.V.• 48 -/ • ' 

■ * * •> •. > , ■ 





























INDEX. 


Brihat Saunaka ......... 61 

Brothers— are the coparceners specified by Mit, and May.......72, 73 

--* include more remote relations according to the 

opinions of the $a'sfcris ...,.,........,73, 74 

sons of the same concubine are ranked as full—83, 383 

succession of- 110, 341, 400, 428, 436, 453, 460, 

467, 531 

under Mifc. full and half ——- rank equally in 

undivided families . 76 

but in divided families full —-are preferred to 

half... 849 

in Bengal fall-- take before half-in undi¬ 

vided families, and undivided or reunited half 

-take equally with separated full ——* ...75, 457 

when-and nephews succeed' simultaneously 75, 

108, 111 

--exclude foster-daughter ... 454 

reunited half-take equally with separated 

fall... 141 

reunited full -exclude reunited half-142 

half—-acquire the right of inheritance by reunion 75 

succession of-of half-blood ...112, 352, 404, 435, 

455, 457, 458, 467 

according to Mifc. and Vyav. May ... 112 

half *—- postponed to full sister by Vyav, May . 458 

--- succession of,- to full sister . 465, 468 

separated.—postponed to lather .* 454 

-- by birth take precedence of one previously adopted 935# 

half-postponed to full sister..... 112 

divided-preferred to first cousin’s widow... 455 

---—.— -—-- sister’s son .. 547 

succession, of-to unmarried females .145, 501 

--•-to Stridhaha of females mar¬ 
ried by approved rites ....542, 544 

by blamed rites...521, 527 


take gulka Sferidhana ..277, 279, 280, 327, 519 d 

succession of half-* to Sbridhana of married 

females ....... 545 

succession of illegitimate-to legitimate ... 383 

whether illegitimate and legitimate half - 

form a united family .. ih> 

partition between-.... 815—822 
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. • goi^v . ... ’ S f.y / ^ 

f-'-y - /> ' -ww, 

.■ . • isBpr-i>V;>. >;x/. • ’ 

- s „ *. ‘ - r '. . • / flU * 

■koxnkRS—may w^pVirtiti<5i>'fifc'tr^o* ,&$>9 

- — — -tUkc eqnaIsli .ares oh piXiit^Jbro^i^/ V .v.-,..863;778r‘8lb ' 

aiui Vdvido debts^equally^ '<*v» v »V. r..,7....... 362, 787. 

elder'’-takas . 

Ofclwa .... 2$,ib,-6t)9 

ypmrgti£~yrb* net.tQ.pjk-eeecfe fchp-^lder; ill marriage. 9l4e ' - 

'.• elcfer -r-^* cjujggred a superior positvon ,wl'.a|icjuenb ’* 

' .tiwic^. ...r.. v 281.c 

ancient; authority of j*(dfspa$irig of sisters:'.. 280 * * 

• ' a ~-rr-iiia.y-^mtnrdrcfe jpfehngtf Wifcji 'he^ifclge by 

, ' ari6^er>fcotliB r ^eejudie.e 'of bis^dgbfr*: *298<? 

- ^ iiiitiajJory 'a n& maCriag^. expenses- pP nil parried 

<—?-jkr charge o^^omt esfcalo 732c, Sl6 A , 820 

.. —--’s share Is liable, fWStete^ shar*f 

i s iiisuffio ten b... ,« ; ...... .✓.%.. .\... .1. .,■■ ...'.V ,782c. 

. eldqrtakes rigtrt. side of house by custom... ‘823 

— -* Wesbetfir—-r*—— - — ... ib. 

-■ . * y ,• 

— - \s powor.fq m ortgage jernt proper ty .......... .... * 821 

widow pf theljsiat deceased.*-^ takes.Die property r 345 
See Adoption V. 1W3; 1Q7& * IQgO, • 1081 ; JII. 118&, . 1 IH < ' 
Nephew ; Primogeniture; Repapdiatlon/ ^ * 

Brothbe- in-law— succeeds. $*> a widows 7 >........ *. 525 

- --is preferred- to-'the widow^s. brother .. 527 

BROTHEits Da t; outers— arebandhn> ; ,r....V.....'. .. . .. 497 

-- to be married at. the expense of the family estate 822 

saccession of'™-- -*S v v .. . . 497 

*—— - take $qpaUy .. . .. 459 

" ^ ppefpn:* j'tp- 6rotherbs daugh tor.’s sob . .. 497 \ 

to Erst cousin once removed . . - ifr: 

4i(j.rA2fpso‘N . ............ Jb. 

' - B^y—excluded a^tl admitted" m M&Og&l/'ik. 

Biio^0>ifg'QaA'OT&o^-picefprred to daughter’s grandson 'ISO'. 

BROtniit’s Son— can bo s^ebipted ..*>5. 1^37- . 

.. ’ kmwpgim} qt-~~~ . ... .......*;'**.. 112 

- '•?*"— pfncGOed per capita . . . .^. v ....... ....... 459 

■~r~r *—*' -- ^—s*'to an interest, vested in his father ^ %•' 

before his death . .. . ' 109 \ ^ ^. 

excluded by brothers .. . . . .. ih *'■* 

v • ■ / u .'\ " - y 

-* '-~^r r~~-a (tmseparafced) exclude widow . . ',459a 

"t - of the whole and half blopd ............... .....v.«455, 4&9 '. 

succcssipn of .. . 112 
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' ^nmnbranccre £o shW'gbod reasons for holding, 
stars property liable to pay off father *« debts Iff 8a, 

' '. -V . ’." ' ;' * ;%>749 

incumbrancer to\scriTjjinize a transaction, by widow ’. 
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•Caciuris— 6>e Tribes >... 

Canon- Law— coni pared jyrpf i LndiV LaYv 
pAFXJCIl.13■ IN &AJ&U6J3 ' Vi. 

t * r', once (foniiHon ; u. y.. ^ ^ ^• f. ■ uuxv -■ 

* ! rf • . ’■ 'ysWl °b«p.n'ed.in^7«l^^a*io tribes....;2§6,'.42d ".’ 

_ ■■■■.>'„" QfthC^ridGgfcfTm amongst fcTio'OT*roos..^.. r r.2§8» 

CiiujiSfA—nsetricfd form of early laws ..;.. ftjyj-' 

'. (J4s*^-.ita»ipflnence on the descent of property J .'.'.-;..:i:..:. '’ 64 ... ' 

. ' f as thought of much more than chaeftt.y.in’early' . '' 

.< * ‘ . ;' ' times...4>|, '884 p 

..-". ■ . . .' . except Brnlunnnas, all placed on the same cferemo- 

y‘VAy¥- lcvel ..*.. U>~- .••••:. IlS^o- 

*> ^ fxpr^sion of will of.....:..£55, 5P9 ' 

. ' . x ' •• ✓ ' Inw of —— suborclinuted to'geoeral Hindft Lafr... 90 

• . • • > r A.. g ! > *. c\et;jsif}ns-suj)jecfc to tlife Knit's coLii;te;,.,,.v.599a 







INDEX, 



INDEX, (gj^ 

*AGE 

Jaste— questions excluded from the cognizance of civil courts. 599?* 

--* incidentally cognizable....,... 599 

--temple ...... 554 

expulsion from- extinguished share in pro¬ 

perty by disabling for religious rites 587, 588, 590; 

752a 

but was nob a ground for retraction ..588, 590 

exclusion from-a bar to adoption* .. 950 

loss of -—* is now not a disqualification warrant¬ 
ing the adoption of a substitute ?... 907 

•-does nob affect inheritance;..426, 575#, 658 

comparison of Bo man Law as to heretics ......... 576« 

non-forfeiture of rights by loss of .. ... 590 

exclusion from —— not a cause of foiffeibure in 

Khandesh...... 11785 

two degrees of loss of—- recognized by the Ytra- 

mitrodaya; .*.... 58a 

restoration to —— by means of penance .58a, 590 

Castes and Classes ...661—662, 1213o 

Agarv&li ......... 3 73 

Bants (Canara) ...... 285» 

Berada. 428 

Bhanga Sail..*•.............. 429 

Bhartht....*....... 565 

Bh&ta .......- 394 

Bhavin ...... . 5275 

Buruda.....-.399 

Chambhar or Ohambar. 810 

Charatta .......•*«•••. 394 

Chetti .......•••♦♦ 

Dorik................. 589 

Durgeo Meerasee Soorti .*...... 4245 

Gavali ..*.....*.. 407 

Giri ....... 565 

Goojar Talabda . ..*.....- 257m 

Gos&vi ....552, 566 

Gujar.........• .... 476 

Gurava .. ....434a 

Jains... 157, 568, 901/*, 923 n, 1050<?; see Adoption III. 952, 

953; IV. 1038 

Jangams (Lingayat priests).. 567 

Jati ....• ••♦... . 568 
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p/Lm Classes— pag 

^dfiqbin .• v ;.,.m...».»....... 527 

Kanoji ..... 347 

K&npb&fcfc&—©jps&vl ........ 562 

Khalpa Klmmbafcfca .....249, 257 

thoM ........ ...582a, 1213 

Kolambi ...... 394 

Kali ......... 374 

Koombh&rs...,........ ..249, 257 

Kunabi.. 356, 360, 416, 427, 502,516, 532, 565, 844 

Lingftyafc ........359,416, 509, 1079 

LoMr Sootar .......... 257a 

Lobar jSurati........ . .. i5. 

Machee Gudrya ...... 249ft 

Mah&r... ....356, 371, 442 

M&tf........ ..379, 380, 526 

- (Moghrelia) ..... 550a 

Malri......... 57X 

M&nabhM ....570, 571 

.IVlariUha ......513, 526 

' Kftrw&cli....377, 456, 462 

. ..... . 257a 

'mvdt ..... 412, 502, 522, 5275 

.Kaigama ...... . 553 

' N§itiaksl1ahi... 57Q 

ParadeSi-Sutar.257a, 3785, 454, 542, 586, 811 

Parti...'.,'.;. 449 

ifdshanrias ..553, 568 

Pwhhu or Parbliu.....521, 952c, 1029 

Prfri 565 

RajptitT... .....384,458 

Rftoiavafc ....... 574 

liangilri..,/..... y 

SstLvees,........ 

Simpl (Tailor) ...",........5X6, ll3<i' 

‘■Son&s; . .. 505 

-Sonia:. .......... ..75 U 

S ft vfe................1........--.568, 569 . 

'® n %-....................' 267a 

■■Vm&Ujp' . .484.. 

.*l>t5ic^Aadfchya ..,. ib. 

’ ..... 249-;*- 

....572, 5?3, 574, 575, 538: 
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t and Classes— page- 

Vancli ..,... .... 394 

Van!.........411,508, 523 

Yati... 59, 144, 568, 569 

Yogi...... 798 

See Adoption, passim; Tribes. 

Custom.......550ss 

Caste connexion —See Adoption III. ...950, 951, 956 

Caste property— jurisdiction declined in suits relating to-- ? 599 

Cause op Action-— usually exhausted by a suit. 6296 

but not so in particular cases .. in. 

comparison of tbe'English, Hindi!, and Homan Law. ib, 

Celtic Law— compared with Hindu Law........... 82 

Ceremonial —See Adoption V...».... 1.072 

—--* gift ... 1073 

Ceremonial Services— son owes-—to his father, mother, 

and step-mother . 1069 

Ceremonies— questions on.. 11 

--- essential. See Adoption VI..... 1084, 1085 

no particular-essential to complete adoption. 922 

no initiatory ——■ for S&dras except marriage 1064, 

1089 

vicarious celebration in the case of Sftdras and 

women ... .;.. 920 

joint performance of —— implies union of in¬ 
terests .. 8526 

separate performance of-- nob conclusive of 

partition...... - 689 

a stranger not to perform religious... 185 

See Adoption, passim,. 

.Sacra. 

ChalCjkya Dynasty...... 16, 17 

CuAMBHAR Oil ClCAMBAR CaSTE ..... 810 

Chance —See Gains ...*.. 724 

Charana—(.J uggler)...... 394 

Cii abanas—( the Schools) ...... 32, 33, 54 

the origin of intellectual life.5.*.- 32 

Charge on Land— sense of.........773, 774 

Charge— on inheritance ... 160ss 

enumeration of-s..... 746, 747 

.-— created by. decree and attachment of undivided 

share ....,.,,.,....632, 707—708 

a joint trade loan is a-on joint family properry t 340 

-— for payment of debts of the deceased owner .. 160 
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jflHcih inheritance— ?a<P 

non-liability of property in hands of bond fide 

purchaser .... 77, 740«. 3 v89& 

promises made by the father.*. 161 

debts by father, contracted not for immoral or 

illegal purposes are-though not incurred 

for benefit of family ... 76, 77, 162, 164, 168, 717, 

747, 788, 800, 813 

*30 are father’s directions as to charities .. 747a 

husband’s just debts are .. ... 315 

separate debts of deceased co-parcener are not 

charges on undivided property ..76. 787, 790 

maintenance of those entitled thereto ranks as 

X—......... 747 

as ex. gr. the maintenance of a widow .... 168 

and----— concubine and her children 164 

marriage expenses of unmarried brothers and sis¬ 
ters are *-—....,,........,..781,816, 820 

what' —— s may be on the manager’s share ...... 763™ 

— .incurred by the manager when binding. 749 

. —— ■ eoforeible against holder of part of the property. 791 

.TJsbs*— purposes beneficial to the public....... 200 

--enumerated. ..•« 207 m 

-moulded to modern needs ... ..207™, 230a 

superstitious-not disallowed ... 2156?, 

Chaiuty-ies— common ——enumerated .......... 206 

--- qy pr bs doctrine admitted by Hindflt Law . 230 

dying directions as to --- must be fulfilled. 747 a 

See Alienation; Dharma; Endowment .; Gift ; Will 226. 

Chastity— less regarded than caste in early times ... 424, 884™, 885 m 

•Chattel— See- Son ...*...981, 1075 

Cheia— purchase of-recognized in some cases .. 559 

— ————- not regarded as adoption .. ih. 

■ -- must be nomiuated by his guru and confirmed by 

m ah ants ....*. 556 

-- bound to maintain his guru in distress ..793f« 

——’s succession bo guru ...554' 

succession of a •—— among SniLvaks... ... v .....h.h. , r >../ £>56 
——s joint succession of two ..],< y .X.%....*?. . **.,.7 /*£. 

* r .* ^isoiple. ^ ^ X X 

* 10ln'U3?^nssjcrti s&e Prinelpalfty; Il&p • 

'....•...*.X.........X^..; 100, 89D«? 

* Qi Tsm-f Laws* a m Xh'S'K ')m s—.eomp^red ‘with Hi nd iV. .X. —... 2 7 1/ 

/X XdQ3.il. , , >X.. x ‘ - V’- r ; 
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' rf Rights -—see Allowances...,., ,, p ,. 4,52 

CuiusTrASS—native, not free to adhere to Hinda huv since the 

passing of Indian Succession Act.. 4 

CjfO'pA ceremony, to be performed in adoptive father’s family 1060 ' 
See Adoption IV. 1083. 

CffOpiKAKASA = tonsure .. 1056$, 1060a 

See Adoption 1063 ; Chfldl 
ChUNDAVAND .... 

’ •"•••'•"•mi*.......**,,.,,..,,.,, .. < -J it** 

bee Pataibhag. 

Civil death— of a person results from bis entering religious 

, °§ 0r —.;..h — ; .r...... 58 

* from o woman & being expelled from caste by 

Ghafcasphofca ....^ 

but since Act XXL .of 1850, by loss of caste a 

person does not lose bis civil rights... SbS 

Clothes in use— to be kept by those having use of thorn .,,785, 831 

_ . —. when indivisible, and when not ...730, 734 

— -- how d i yided ........ 

.Cochin— see Polyandry......_ # *** * ■ 284 

Cognites see Bandhns ; B hi n n ag otra - Sap i ml a s; Adoption, IT. 1067 
Coll at eba-ls— in pm ti tion take * at iyp^s ... 

Subject to allowance for prior partial partition... ih. 
See Adoption III. 994; Bandhns. 

Collateral Succession —see Succession. 

Collusion by Co-shaker— see Fraud .... dl.ln 

Co-membership op Community—- gives right to inherit........ 58 

Commensautt- cesser of-is evidence of partition ..089, 82(5 

in case of : property presumed to be joint until 

contrary shown.....7 oq 

Commj-.ntatods—H indu. ’ 11 /' 

* .*.... J i a 

use other Stnritis to supplement fch e one commented 55 

Commenta hi:bS;‘—S anskrit.... , 

Common Proe jBety— classified ....709 

Common Stock —see Property. 

LoMPKs.sATicgf ■-for land withdrawn from general partition 779 
-■«. in case of partition of interest. 1 ', without one 

in W*™ *•;.....778 

when one divided coparcener loses his share 

through the wrong -of another . 837 

Com vajxiTY—change of frees from the operation of the cus¬ 
tomary law of in her i tanee ... 3 

~ ’» ri M‘ht of' ownership still assorted .. 17&; 
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Compouni).'—* is '.divisible liiuler .ordinary cimunstances 
OojfCT^itEAVT—Repartition. 

COHCtJjn^Aaji—allowed amongst Gosdvis by custom ,.. 558 

-in |<nv castes nob disgraceful.>... 425 

Ooncubine— regarded as a dasi or slave.... . 86, 381/ 

pub-wife having first husband alive is a.. 415 

remarried widow was regarded as a-before 

Act XV. of 1850 .... 413 

keeping a low-oasto-entails penance only ... 424 

— -can take bequests..... 377 

——. entitled to maintenance. ... 80,.164, ID1, 385, 401, 532, 

; , - 593, G53df 

investment may be made for her maintenance ... 415 

—.— -must be provided with maintenance before she 

is deprived of property in her possession .. 755 

—~— - of the late owner entitled to maintenance from 

heir .........415 

See Samnj&m. , 

sons of a ——» are regarded as brothers of tlio 

whole Wood infer ae ......... 83, 383 

See .Clegi bimate son. . 

daughter of a —- entitled to a provision . 164 


Conditions— in some cases not allowed... 187*:? 

— -running with land . .... 189 

— -caunot be annexed to status of son or to mar¬ 

riage. I87J, 1085 

——— subsequent void if repugnant .. 137 

in e a s es o f a do pfcioii...,,.... ] 1 55 


See Clift, 186*, 187* 441; Grant, 188; Adoption, VI, VTL 
OpNFittMYrioN—of adoption by the sovereign- deemed irnpor- 

tanfc-...1011a 

Consanguinity- --the foundation of the right of succession ... 82, 752 * 

duty of sacrifice annexed to — .. 752^ 

See Adoption, IV 1030. ^ 

Consent. Sec Assent.;. Adoption, lAV$ #r O Jf, lOJi; 1075, d07b ;. V- 

‘••'ii.'iMUVH. 12(Q; 

Const, mi'nnt Pes?J 3 Ssoifem' .......c .O O, Xj.. nUc ■ - 


C<).NSTJ.tTTCTO M . O V G HANTS.., i‘. 

See Interpretation ■ 
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Contract—I lind h law superseded by Statute. 7 

-between Hindis and other classes;..... 6 

law of defendant applicable to--s... ib. 

-s of the father pass to the heir ... 80 

-- of betrothal nob to be specifically enforced. 1090 

*-for gain by giving in adoption illegal .. 1087 

Cooking— separate-evidence of partition ... .. fc . 852 

Co * OWN E It S f IIP . 189 

Coparcencxi— who are-s .....• 73, 74 

who are not ——s .,.. 43d 

males only can be-s. . 653 

-—- ? s possession is primd facie possession of all ——s 633 c 

- --ship continues though some members separate ... 666 

difference between joint tenant and ~— . 601n 

purchaser of undivided share becomes tenant in 

common witb other--s. ...,. 606 

To wars of Coparceners ....... 607 

in case of urgent need may dispose of joint pro¬ 
ps# ......!.632, 821 

may dispose of undivided share for value, but 

not by way of gift or devise... 605, 631, 664 

consent of all-s requisite to any gift (Pan jab)... 821 cl 

See Alienation; Representation. 

--in Bengal incnpabtb ofdealingwithhis share down 

to Deendial’s case ... 624 

—-may redeem from mortgage and claim contri¬ 
bution..,..... 790 

separated--s must contribute in case of share 

taken to satisfy a common liability.. 839 

■-not entitled to redeem his share alone.,.... 790 

undivided-«s may take separate interests ... 194 

and though divided may take jointly . ib. 

a -—~ cannot by giving costly ornaments tp Ins' 
wife deprivo the others of their share in his 

acquisitions .......208, 294 

--may resign his share for a trifle.659, 827, 838 

cannot be compelled to assent to an adoption by a 

widow.......864, 881, 904 

—— -- not generally entitled to an account from an¬ 
other. ........ 765n 

no ownership of any definite share is prcdicahlo 
of a particular —- while united .. 686 
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Cofarcenee— notice of enhancement of rent by some - 

sufficient in Bengal.*. 608/1 

comparison of English Law . ib. 

adult-bound by the transactions of manager 

when lie takes the benefit... 617 

a — cannot singly oust a family tenant or 

enhance rent.. 607 

in Bombay a person holding with the assent of 

one-regarded as if put in possession by him. 608a 

some —s only not allowed to take advantage 

of a condition of re-entry... ib. 

Partition between Coparceners .. ..,815—829 

each —-'fa whole property supposed to belong to 

eomman stock ...•. 708 

a —— may demand partition at any time .. 665 

,——^_ s ’ p r ior agreements inter se bind in partition ...836, 838 

*-—& in existence only entitled to a share on partition. 792 

a-is not liable at partition to make up what he 

has expended in excess of his own share .. 765 

except in .'eases of dishonest waste . 835 

a-takes on partition what he has expended in 

excess of his own share of debts . 862 

absence of some -—-s does not bar partition. 676, 816 

after-born->.s share only tlicir father's share. 792 

fraud does not disqualify a-from receiving a 

share at partition ... 679, 680, 835 

but the fraudulent-maybe made to restore 

property sought to be withheld. 6/9, 680, 765, 

769, 835 

•purchaser of undivided share has to work oiit his 

right by partition ..... 606 

Succession to Coparceners .65, 73, 141, 839—354 

a-dying without issue his share goes to his 

undivided -*s . ... 346 

*• '/ Smt$ by aud'aqstiud G r o par copers. 

' . 411 ~must jainas plaintiffis in a suit on a joint 

' ; claim .....L.i....615 

; , '■ 

except when one sues in a representative capacity ib. 
a _— cannot alone sue, to set asmle a charge 

1 created by another. ... 60S 

some only allowed to t^ecd an intruder contrary to 
wish of another...,.,'..,..../,;.... 608n 
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oparceeer— a-cannot recover his fractional share in joint 

property from stranger.. 607, 608 

R-is liable after partition for shares of debts, 780 

- a are not generally entitled to account from mana¬ 
ger for transactions prior to demand .836 

payment to one of several-- s frees the tenant. 

--‘5 not answerable for separate debts .. 632 

unless incurred for family necessity. ib. 

Suits by and against Coparcener. 

*■-— s who have colluded with a tenant to defraud a co- 

sharer may be sued by him in common with the 

tenant... 611 

creditor of one-may attach undivided pro¬ 
perty . 706 

See Mor tgage ... .. 821 

Coparcener Beunited .....58, 61, 63,110, 342 

-s —r- of equal degree share equally .. 141 

'succes sion t o ..141, 142 

See Family, Joint; Interdiction 707c. 

Cos u a re a —See Coparcener. 

Property....... 121*2 

OoteT op Wards —see Adoption III. 055 

Courtyard— division of a-refused .. 830 

Courts, Hindu ........... 239 

Courtesans— ornaments of-exempted from seizure .. BSon 

-ranked as members of a business association. ib. 

See Adoption Ill". 1016. 

Cousin— used in a general sense for collateral.. 483 

united-inherits in preference to the widow,.. 351 

first.. 136 

See Adoption IV. 1024, 1035. 

second —— excludes a third. 477 

r -- of live removes inherits ... 437 

distant —— if united preferred to widow and 

daughter-indaw... 539 

husband’s-excludes husband’s sister’s sou 530, 531 

separated first-- postponed to united half- 

brother ...;. 352 

*”-• though separated is preferred to illegitimate sou. 474 

(— nephew)----•—--sisterdudaw. 483 

maternal aunt's son postponed to samanodajka ... 437 

——— succeeding to a female (Sihlra)... 516 
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Cousin— femnlo —^ See Adoption ..— H) ^ 4 ' 

--first-*s son an hoir ..../ 

See Adoption IY. 1026. ^ 

Cousin's Daughter's Bon —See Adoption IY. 

Cousin's SON'—preferred to sister’s son ..;• 

See Brother's Grandson. 

Cousin's Widow....... yy ^ 

her succession.......-• ..485, 486 

See Stndliana. 

Cousin's W ire —See Widow of Cousin. 

Coverture —See Husband; Wife; Females; btndhana; Adop¬ 
tion Y...,...-. . .1W2 

Co- widow—• See Adoption YII. .... Y182 

Co-wipe— son of — as heir —see Adoption III.• ^22 

Creditor— when bound to inquiry . 101d, 166, 169, /49 

when a minor’s interests are touched —- must 

prove good faith.... *... 

---— of the father must establish his claim....640c, 1241 

a joint-cannot sue alone, but can .give an. 

effectual discharge ....*• • • 

--of an undivided coparcener may enforce partition 

625, 663, 706, 748, 790 

• i-“s assent should be obtained by parcener on parti ¬ 

tion to secure himself against further claims-..,.. /88 

in partition enforced by-share of wife must 

be provided for....*. 757 

-j- >3 fraudulent transactions may be rescinded by a 

coparcener ..-...... 750 

See Adoption Will. 1233; Debt; Minor; Partition. 

Custom ; Customary Law-— 

Its Origin .....• • • • •.. 597 

-— regarded as based on lost Sinritis. 551 

--- the basis of Hindu Law* .... 1 

duty of conquerors to maintain ..... 2 

---—— bo be upheld by the king .... 553 

—,—-- cannot be made by one family .... 7411 

but upheld when found .. ib, 

i —-> ascertained from practice and opinions of iho 

more intelligent ..... 869 

# On the recognition of custom as a source of law by the Hindu 
authorities, • see K- S. V. jST. Muudlik’s Yyav. Mayukha, Inferod. 
p. xliv. ss. 
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Custom a UY. Law— 

caste usage established by evidence and a vote of 

the caste.*... 9265 

new*-- adopted by a caste.... 550 

T imitative.......... 426 

Its Nature (see below). 

-r— supersedes the general law .1, 158 

——* modifies Hindi! Law.... 1, 155 

subordinated to it.......90, 876, 428, 424 

its flexibility illustrated... 550 

its tendency to assimilate to the S&afera Law...... 9 

a particular-* may be embraced in a wider ... 201 

-is capable of attaching and of being destroyed 157,741a 

—- can ba abandoned....4, 550 

force of-illustrated by Mifcramisra and Nila- 

kantha.....*550, 551w 

-not to be controlled by private agreements. 90 

—- must be respected by Courts. 02 

-1-—----- under what conditions 508 

recognition of --awarding particular side of 

house to particular son rests with Court.. 823 

depending on instances limited by them .... 151) 

- bad, immoral, or opposed to public interests not 

allowed ...159, 553 

. Different kinds of -. 

caste — approved by the $&stras.. 387 

See Adoption Y. 1067, 1072 

- collection of by Borradailo and Steele. 8/0 

-widow postponed to mother.157, 392, 404 

- -—preventing alienation of patrimony except 

under necessity ..... 745 d, 750 h 

~ -excluding from share of patrimony.. 752u 

-excluding daughter.• 745$ 

:*•----and widow (in Madras).....- ib, 

~ —~~ limiting liability for father’s debts ...... 747, 748 

inheritance is regulated according to-"... 550 

- *-subordinated to general Hindi! Law... 90, 370, 

428,424 

-s of lower castes influenced by those of superior 

castes ........ 426 

illegitimate sons of Gosavis succeed by ——. 565 

some Gos&vis marry by....... 553 
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&tom ; Custom 

local - 


Law— 

— of male in preference to female in¬ 
heritance i n G ujara t.... 156 

enlarging widow’s power of disposal (Dekhan, 

Gujar&t)............... 7824 

in Gujai'ab generally rejects adoption..,. 1213 

admits fosterage but sparingly.. >b. 

■ allows marriage with maternal uncle’s daughter 

in the Dekhan ......... 868 

of cousins in the South ...... %b 

family-binding .....69 b, 597 

---—-— when texts uncertain . 69 

1 —~~ governs intermarriages.... 156« 

-held to govern the validity of an adoption. . 7416 

-may make an estate inalienable . 159 

. ^—~ binds the holder of a r&j .. 156, 157, 737 

instance of this .... 156*? 

r&j regranted after 20 years governed by 

former law of succession....... 158 

when an estate is by family-impartible the 

ordinary law is so far only superseded. Uk 

family-- excluding partition . 735 , 7446 

—— pronounced a question of fact.* 

In case of Sacred property. 

governs succession to temple emoluments, &c. 156, 177 
See below. 

Effect of -its relation to the general law-see 

ab °™..90,155 

lma the force of law .867, 868 , 870» 

may preserve or alter the law of the family ...550, 551 

as a means of interpretation ..... 550 

controls the received construction of texts ...199£, 869 
replaces the Yeda, when the precept of the latter 

is not decisive .... 867 , 3,39 

construction of documents showing family-... 743 ^ 

governs marriage relations .90, 156a 

-- anc [ the 


parties, cere¬ 


monies, <&c„ in adoption.1042,1060, 106/, 1125 


*Burjore Bhavdni Pershdd v. Mnsst B hag ana, Pr. Co. 23 Nov 
18B3. Th| family custom was of a patnfbhftg, of exclusion of da ugh- 

1 j lltp ^' lon oi a ^klow\s adoption to sons of near sapiudas 
of the husband., * * 1 * - 
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Customary Law— 

-governs devolution of sacred property.201 

— 63 — -mode of proof . 223 


~ of a mafciia or religious community governs suc¬ 
cession to its property ..651, 553 

if not injurious ...... 553 

— governs the relations within a sect or class. 553, 570, 

597 

— of the particular institution makes its law in 

absence of evidence of the nature of the found¬ 
ation ...... 557 

— of succession to gurus..... 568 

— regulating property in offerings .... 411 

— gives to widows a power of disposal over hus¬ 

band’s property subject or not to conditions ... 782$ 
—' makes son liable for family debts.. 800 


See Eldership. 

family——determines succession to principalities 

737—739 

may exclude females . 156 


Contests as to - 

proof of .....4, 869, 870 

Court to take notice of general ........ 870 

divergence of *—~ from the ordinary law to be 

proved ..... 156 

unless'already recognized ........ 

difficulty of this. See Adoption ...1029$ 

--— refused recognition. See Adoption .. 1029 

the action of the Courts tends to extinguish spe¬ 
cial usages .....*. 927$ 

See Adoption 1125, 1158, 1202,1212. 

Ascetics; Jains ; Khojas ; $rMdha; Usage 922. 

DadO...........I*........ 572 

Daiva Marriage ........-514, 517, 519 

Damages— sec Compensation ...*».v 837 

Damdupat— rule of—— when applicable... 786/ 

.-——-—> not abrogated by Act XXVIII* of 1855.*.... ib* 

- -* to whom applicable ... io. 

See Interest. 

Damsel— See Maiden...*•«•.*,... 501 

Dana-~S<?<? Grift. 

Dancer —See Adoption VI. »»»•*•»•*..1144 
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Dancing Women— association of-not foreign to Hindft 

system .......e.......*. 886n 

adoption by......." 4 

See Courtesans 885?i- 

Adoption II, 933 n ; III. 1016, 1016n, 1068. 

Daiva —See Marriage........... ..... 

Dls—Sce Adoption II,.....••..........922, 986 

Marriage.......... 

Disi ...-....383,516 

connexion with-innocent according to Nevada. 8o5n 

See Concubine. 

D£si-PUTEA —See Illegitimate Son. 

Dasnamah elects a successor .*. 65(> 

Datta homa .-See Adoption... 934; YL 1082, 1084, 1125, 1126 

Dattaka son —See Adopted Son. 

alone now recognised as substitute for a son. S94 ^ 

See Adoption IY.; Y. 1071. 

Dattaka Chanjdeika— an authority in Western. India ... 9,23 

its weight as authority ..•.*. 11 

See Adoption 1078. 

Dattaka Kavstubha—&<? Adoption Y... 1076 

and separate List of Hindi! Authorities. 

Dattaka Mi mam si—an authority in Western India...,... 9, 23 

its weight as authority .... H 

fe Adoption IY. 1070, 1072,1074; VI. 11345 ; 

and separate List of Hindi! Authorities. 

Datteima— meaning of....... 1078 

Datjghtkk— 

Her Status . 

her position generally inferior to widow’s accord¬ 
ing to Privy Council ...... 105 

contra m Bombay ..........105, 106 

position of —— in undivided family is the same 

as that of sister....... 351 

-- by marriage passes into husband’s family.. 129 

hence does not share father’s exclusion from caste 130 

—~-not named as representative of collateral line by 

Yyav. Mayilkha.......... 470 

Her Relation to Father and his Estate, 

--- inherits from her father.....104, 270 

-claim to inherit inferior to adopted sou’s.. 1063 
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INDEX. 

—succession to her separated father’s property. 88 , 104., 
341, 429sb, 456, 460, 466, 467, 502, 531, 591 
origin of the right of succession of — 4,..,, 105, 420 
it is still postponed to that of male collaterals in 

some castes ....... 74 5d 

gradual recognition of — as heir ... 890 

—’s portion..... 754 d 

—S of the same condition inherit equally...,...105, 443 

—s cannot inherit in an undivided family 349, 350, 352, 438 

— inherits in a divided family ....104, 430 

— excluded in some NTarvad&ri. villages . 430 

— succeeds on failure of widow........ 269 

— preferred as heir to a daughter.in-law... 1286X, 433, 436 

-to step-mother .... 433 

-,——-to separated brother.... 435 

brothers excltide foster-s ,.,... 454 

—* excluded by brethren in some castes .745d, 792e 

— is excluded by brother and nephew of deceased in 

undivided family ....-. 501a 

—s married preferred according to their indigencel45,443 
—s unmarried preferred to married. 104, 105,145, 325, 

326, 442, 608 

reason of this.......- *05 

— a unendowed preferred to endowed 145, 325, 442, 443, 

508 

— unmarried in undivided family takes a quarter 

share ...»...-.550 

—s excluded at first as unmarried succeed in pre¬ 
ference to their sister’s heirs (Bengal and 

Madras) ........ 335c 

in Bengal a married-- having or likely bo have 

a son succeeds .... • *.*.. •* 506 

childless widow excluded in Bengal.. 443 

her right not extinguished by her becoming such. ib . 

Bengal law compared with that of Bombay .* ib. 

barrenness of a-not a cause of exclusion ... 107 

— and illegitimate son of a $udra take equally... 105, 503 

unchaste * - does not succeed to her parents 

according to Maenaghten .... 15 4 r 

stop-inherits.....•• 536 

Estate taken by Daughter. 

— 1 in the Panjftb generally transmits no right ......... 


430 
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Daughter 


rAGFi 

-in the Panjab usually excluded ........ 430 

lands not given to-s by the Rajpijs beyond 

a, life-interest.,............. ■$wm 

growth of father’s power to provide for-out 

of tribal lands and to take her husband into 
the family ... 430 

—- takes limited interest in property inherited from 

father in Bengal.,.... 431 

in Madras and Bengal her estate assimilated to 

that of widow ,.....,.,.,......151, 431 

Maithila law ... 332 

but in Bombay a-takes it as StrSclhana... 431, 432 

—s take separately, excluding survivorship.,. 106 

two or more ——s divide.. 442 

this view is held by Yyav. May&kba ... 109 

in Madras-s take as a class with survivorship 108 

— takes in Bombay an absolute estate transmissi¬ 

ble to her own heirs... 106, 108, 309, 327, 431 

— -.-, not a mere life-tenancy . 106 

different view of the Privy Council ... 432 

~s are entitled to shares in a partition according to 

the "Viramitrodaya ..... 303 

—’s share being one-fourth of a son’s . 678 

— takes property on partition as Stridhana . 270, 298 

— entitled to maintenance and residence.... 68 

.and marriage expenses. 438, 501a, 754, 822 

— of a deceased coparcener must be maintained.., 232, 

248, 753$ 

— of a reunited coparcener must be provided for 144, 438 

— of a predeceased son entitled to maintenance...... 753 

and a marriage portion .... db. 

of a concubine entitled to a provision. 1.64 

reasonable provision for-must be made 

good by son .. .208, 350 

Relation to Mother and her Estate. 

J & succession to her mother 145, 151, 266, 310, 326, 

327, 502, 510 

- preferred to son in succession to mother.,.,.... 549 

---daughter’s son........» 504 

-—--daughter-in-law .. 482 

- takes mother’s property after payment of her 

debts ..........467/503 
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Daughter— unmarried-s share equally with sons Anv4- 

dheya and Pritidatfca Stridhana.146, 268, 51 96 

unmarried-s alone succeed to Yautaka Stri¬ 
dhana ....*..325, 327, 5196 

has full power over Stridhana devolved from 

her mother................... 308 

Succession to her. 

in Bengal on the death of-property goes to 

her father’s heirs ......... 431 

she cannot alienate it to their detriment.. ib. 

devolution of property taken by ■—s 332, 335c, 

336, 444, 445 

As to Adoption . 

—-not to be adopted....873, 932, .933 

existence of-no bar to adoption.978, 996, 1194 

See Adoption 943, 970, 1107, 1114; Sister’s Daughter; 

Sister; Brother. 

Daughter, Illegitimatg— cannot inherit... 432 

whether --of a $0dra can inherit is a 

question....... ib. 

is entitled to maintenance and marriage ex¬ 
penses... .... 432 

Daughter’s Daughter— 

«—---s receive a trifle when there are daughters . 151 

- —si receive a trifle in Anvadkeya and Priti- 

datta Stridhana at division.............. 14$v J- 

-uot an heir to a male. 477 

. her right admitted by B&lambhatfca... ,43£>c, r ; s 

succession of-* : -to Stridhana ...... ...'ir.... • 

^— -—. - next to daughter in succession to 

mother.... JdfPV, ' 

Daughter’s GiUNDSON'—inherits to a woman .....537^ ^ V’ 

* s * * * 

--postponed to brother’s grandson . 480 

Daughter’s Husband— See Adoption IV. 1035, 

Daughter’s Son— of an ascendant an .heir in Bengal...• / 4#3 ' • ,, 

-- s take per capita ...109,“ 4'fe < 

•-precedes grandson’s widow.. .445 . y 

-- —— excluded by a great-grandson in the male ✓ 

line . 390 

—— -—- ami illegitimate sou of a $fldra take equally 107 
--- --inherits separate property of a united, copar¬ 
cener.., . 107 
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- - --Inherits to a married female. 152 

——-s preferred to son’s sons. ...... . oil 

-- „ —- excluded by a daughter . .... 152,483, 445 

when-— — — shares the inheritance 

with his aunt . * . . . . . 483 

step-inherits...,53d 

Sfidras may adopt - —. . ... 1037 

Ling&yafcs may adopt . . .. ib. 

See Adoption 886 , 887, 942, 1029, 1030, 1035, 1066, 1067, 1171 
DauO'HTER-ik-Law— may take gift or legacy from her father-in- 

law if not prejudicial to others’ rights . 295 

succession of . .... ,...481, 482, 528 

Balainbhatfca and the Yiramitrodaya on -’s 

right to inherit. . .. . 529 

- - * preferred to mother-in-law as heir to her deceas¬ 
ed husband...*. , . 408 

--t -to son’s daughter ... . . 528 

—— -— - to first cousin’s widow. .... . 482 

•- excludes distant cousins .. ib . 

-is excluded by brother .. .. 432, 454, 482 

- 1 -brother’s son .. 459, 482 

--daughter ... 433,482 

daughter’s son .......,445 


•-entitled to maintenance ... 246, 247, 251, 750, 760d, 761 

-’s claim on father-in-law as such denied ,. 758c 

does -- forfeit her right to maintenance by 

residing with her father P..... 757, 758 

-has a better claim than her father-in-law to adopt 

to her husband..... 372 

See Adoption III. 

-has a better claim than her mother-in-law. 405 

See Adoption III.; VII, 1171, 1180, 1183; Widow. 

Daxthitka ........87, 130c 

Day a— compared with inheritance.,..*. 57, 67, 238, 600, 678, 711 

participation by birth is the typical form of-238 

widow has independent power over ——............ 302 

Data Apbatibandha— See Apratibandka D&ya. 

Dayabjfiaga —See D&yavibbaga. 

DIyaoa...........*.. 135 

Dayavibhaga— defined...*... 57 
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JTt A vibhIg a —includes rules for the division of an estate . 57 

-— of Jirriftta Yahana, see separate List of Hindi! 

Authorities. 

Deaf; Deafness — disqualifies for inheritance .*....153, 0/6 

See Adoption III, 950, 

Disqualification 5/6 - 

Death— Civil Death j Presumption. 

Debt— 

Joint Family's. 

-- contracted by the manager bond fide presumed 

to be for the common benefit .. . v • • . 749 

and binding on other members.*... 750 

- —— a first charge on joint estate .*. 751 

--incurred by a member under pressure of distress 

is binding on all. ..*•.»**••.632, 750 

family-s to be discharged (but this nob 

indispensable) before partition ... 787 

--s of a joint business must be paid before profits 

are distributed.• ••<■.. 

. —- —— . s how distributed on partition,.... .*•••• 786ss 

when - - 8 are distributed creditors’ assent 

should be obtained .•... 788 

Separate — 

personal — — of a deceased member not a charge 
r . * t a i 

on the joint estate......*'*">***". 10 

and even'though for family, if tuyrccesreitj . 75. 

Father's ‘nend Grandfather's--? v s 
son bound to pay father’s and grartd^tber’s 
—-s 80, 161, 164, 166,* 586,-609, 642, 7467;, 747, 1240 

not during their life;.....\..G4»3ss, 799 

the Hindft. Law fn^sfcs strongly. on payment of 

’.father —s . ..... yy .613 

soil's liability abc offripg to Y^jnaValiya and*:tho 

Mit&lfps ha ta • *— •• ., * y .1239s s 

obligation ,to pay father’s ~—s'a'part of the in- , 

heritance ... <.>..r7.. v . v . 103; 167> 169 

estate - baleen ' by. sb*Cis for pr yiijg father’s 

, 7 — T s . mn 

obligation to pay jfethprls V—s depends on their 

nature .- ., : 7...V v ............ .. .p - . . • 77, 164 193 

solS'llable tO'payinde^hdpntly of assets P......... 1183 

liability to limited to those 

incu rred'for ...... ............ 747, 748 

» * / / *•' / .. >, 

■ *-■> . ■ " /■ * - ** .v y SS ■ - * 
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Debt- 


Joint Family's. 

Impartible estate liable to pay father’s ■——s ... .. 163c 
ancestral estate in the hands of a son liable for 

father’s-s ..... 81, 167# 194, 648 

translation of this into power of the father to 

encumber in his life...... 614 

a sou must pay father’s-s even in his life? 618, 625 

hence a sale of family property to pay these 

binds son ........ 622 

liability to pay father’s —s after his death and 

in his life distinct... 7466 

son’s liability to pay father’s-s incurred be¬ 
fore partition .....- * • * 789 b 

son liable by custom for all --s properly 

incurred for family . . .. 800 

father’s-s not prodigally contracted may be 

charged on the inheritance .. 166, 169, 198 

comparison of English Law . . .......... 620c 

several sons liable according to their shares 788c, 1241 

separated sons nob liable for father’s-s ... 166, 789 

property not hypothecated to pay father’s ■—— s 

77,161, 194, 746.Jr 

community of obligation amongst successors not 
recognized by Hin ch\ Law except in 'joint family 6.3,1 
unsecured —-s not a charge on the estate 193, 194, 746 
son not directly responsible for unsecured — —-s 164 

except after father’s death.... 164, 625 

securities created by father unless profligate bind 

sons.. .... 77, 164,614 

responsibility of son according to Hindi! Law 

arises only at his majority.620, 625, 1240 

minor bound to discharge on attaining majority . 1241 
decree-holder for father’s — ~-s preferred to one 
for owner’s * - s .... . . 750 a 

Son'a -— 

father not to pay son’s-s , .. * 586 

-must pay-s necessarily incurred by sons 

living with him ...... 800 

Husband's - 

widow bound to discharge husband’s — — s ...... 10? 

not if barred by limitation......- 75. 

165 n 
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Coparcener's - 

undivided property not answerable for separate 

~’s.... 76,161, 787, 790 

-———- of a member to the common estate set off though 

barred by limitation..... 761 

apportionment of --s amongst sons and succes¬ 
sors .*...............611, 766 

Annexed to list ate taken. 

obligation to pay —— s dependent on taking pro¬ 
perty...... 80/, 160 

--« is limited by Bombay Act VII. of 1866, 

80/ 165, 748, 787 

income liable to pay-s if property descends as 

hereditary.....161, 167 

brother answerable for brother's-s only to 

extent of assets. .. 725 b 

See Adoption VII, 1162,1177, 1183, 1184, 1185, 1186; 
Charge ; Coparcener; Decree 628; Daya ; Family Par* 
tition78G; Obligation. 

Debtor— one of several joint-s may represent all in paying, 

but not in resisting payment... 610/* 

--agriculturist tinder Native Governments . 786 

.Decisions of Courts— weight to be given to..... 871 

Decree— may award arrears and future payments......... 262, 7{>7a 

--- awarding separate interests destroys joint estate 683, 

684, 842 

comparison of English Law ... G84d 

right to partition under-*-lost by non-execution 663r 

effect suspended by appeal .606r, 694 

-- for partition of land paying revenue to be exe¬ 
cuted by the Collector...,. 794 

~~—u,—~ for maintenance a charge on estate . 757 a 

--against a member of joint family as affecting 

other members .... 619ss, 6265 

—-—- against representative member on a joint- debt 

may be executed against the family property... 616 

law as laid down in. 35f. W. Provinces . 617 

—;-in Madras ... 628 

--against manager only, binds only his share . 686 

-against a father a charge on property.. 748 

---• not to be satisfied out of his 

share at his death P ...... 628 

Judicial Committee’s decision contra ...169, 628 
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Decree— effect of the execution of a —— for father’s debts 

against ancestral property 167 

-— against a widow for arrears a# a charge ; only 

her estate passes ....«... 636<? 

-—*—<- against the widow; when it binds the reversioner. 96#, 

Bee Adoption VIII. .. 1234 

DEl)fCA r riON—understood in grants to Br&hmanas. . . 138# 

--to'religious uses ...... 160 

A ~—— to religion inalienable under most systems of law 

186w, 557 

--tlie first exception to inalienability of patrimony 

v- ' ; 192c, 197 

-- connected with the growth of individual owner¬ 
ship over wastes.. . ... 197# 

—— to an idol creates a trust...... 160 

See Endowment «.««..• *...... 557 

Deduction'— in partition in favour of eldest son ..805, S07 

-* --— — disallowed . 806 

See Partition; Distribution. 

Deed— of partition not essential to partition.681#,, 818 

-.-- - constitutes separation ...... 841 

-- --* required by some castes . .<. 681a 

»-—-held inoperative as not acted on (Madras)... ib. 

See Registration. 

-— of adoption not necessary— Se e Adoption VJ. 1087, 

1119, 1122 

Defect— of son warranting adoption — see Adoption III. . 908 

- 0 f organ— see Disqualification .. 576 

Dependant— law of-- when ib prevails ...5, 6, 7 

Degrees— of affinity obstructing marriage .937, 1027 

— -- prohibited extend to great-grandson of one given 

in adoption..... 937a 

——- - -under the Canon Law .. 243 

See Adoption it 937, 938; IV- 1022,1027, 1062m ; VII. 1153, 

1155 ; VIII. 

Delegation— by husband .—see Adoption III 957, 958, 1069, 

1070; VI. 1120 

Demandant— partition cofinned to the ...... . 065 

Derangement— presumed from prodigal alien^ic^s. . 207 

See Lunatic; Adoption III. > : V'' 

Desaj, Desaxoir-x —'SM Vatan ;. Allowances 452 

Descendant— what s form a nutted family ^ 653 
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Iescendant—‘ which •-■$ take the inheritance by representa¬ 
tion ........ 6i> 

such-s extend to third generation.... 652 

rights on partition between the ancestor and his 

first three—.,.... 770, 771 

first three ——s of a separated person take per 

stirpes ....*. *8 

——~~-s of an absentee may claim down to the seventh 

degree........ 677 

Descent— law of-is not regarded as inherent in land . 7446 

law of-is determined by personal status .. 4, 7446 

or by family custom ........4, .156, 735 

Zamind&ri or Vatan aliened or divided is freed 

from special rule of..7446 

comparison of English law .... ib. 

See Devolution; Vatan* 

Djs&gat Yatan —see Yatan. 

Devasthan— does not revert .....*.• 741d 

See Dedication 174c ; Grant; Endowment, Religious. 

Devise— is on the same footing as a gift inter vivos ... 293 

-merely for u Dharma 99 ineffectual. 229 

executory --• (remote) nob recognized by Hindi! 

Law.... 97, 179, 184 

--not to bo regulated by English Law... 98a 

-to several sons with cross remainders is good 

under Hindu Law . ib, 

--—- of in&m village to widows against son .. BOG 

-— alienating ancestral property void against a son 

unseparated. 313d 

-—-— to a persona designate, as adopted son effectuated 1228 

———- of land once inoperative in England without. 

assent of heir.. 219a 

See Adoption YL 1108; VIII. 1228,1229; Request; Will 806,813 
Devolution— course of —— cannot be altered by private 

agreement.......4, 156a, 177, 585 

-.-proscribed by law...178,1.84a, 585 

•-of jdgirs and other public grants governed by the 

intent of sovereign .... 179 

See Yatan. 

]} hahma— the ruof law.......5.. 240 

what it comprises...... 32 

a devise merely to -— ineffectual ... 229 
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^LTtiABMA—engagomems against rulers -do not give a 

right to enforcement ..... 188 

See Devise, 

D harm a-PatnI— alone inherits ...... 88 

who is a *..... ib. 

Dhabma-Pctba .........891c, 1160, 1213 

D HARM A SASTRAS . ........ 81 

their divisions . 82 

— -. of XJSanas ... 36 

— -— of Saiikha .... 40 

— -of Manu and Y&jnavalkya . 43, 45 

--— ASval&yana ........ 51 

Bharmasxndhu— an authority in Western India ... 10 

-—’s weight as authority ...... 11 

——-™ compiled by Kasin&tha ....... 2b 

DharmasOtra— 32 

v ' Gautama ...... 34 

Yasishtha. ib. 

. materials of which -—s are constructed .. 36 

--—-& _ existed in the time of Patanjali . 38 

four of them composed in the South of India; the 

fifth probably in the North . 39 

DimABARSANA........108, 266 m, 656 

•——~ ™ indication of a principle to be followed . 74 

DiKSUu—meaning of... S67a 

i ’——— Jangama ...>..... {b . 

—— Triordha...h*.. v 568, ; 

Dinar a..,-.......... 48 , 49 

Dining apart— a sign of partition...... ...... 689 

but —■** not conclusive of partition.. %b. 

Disciple— natural son may become ....... 559 

ceremonies at the nomination of... 558 

succession of.— to Guru ....,.,,*.409, 554 

-i— wh 0 deserts bis Guru forfeits succession . '572* 

--- equally with a united, GnrnbhM ..... ...... .556 

—-succeeds to "a Gos&vi .... 555 

---disciple inherits .. 562 

succession of female- -toaGosavi . 561 

See Fellow-Disciple ........ 5^9 

Disease,- iNCTOABLii—sufferers IVom —- disqualified to inherit. 154 
DisiNHERHANCB—by father of son by birth or adoption for 

adequate reasons...,....,.... 585 
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isinhJ5RIXak c jb— of adopted only as of begotten son .13.52,1173 

son disinherited may be restored.. 585 

no-by will.....587, 1113* 

comparison of Roman and Athenian Laws. 585a 

See Adoption III. 946; VII. 1173. 

Disobedience—- simple —— does not disable the wife from in¬ 
heriting *........ 429 

Disposition— power of-—- limited by Hindft Law .196, 385 

See Adoption VI. 1107, 1114 j VII. 1171 ; Family j Father; 

Gift, Maintenance. 

Disqualipication— persons disqualified to inherit ......... 153, 575ss 

-arising from 

insanity.,........153, 670, 580 

subsequent insanity no..... 580 

incurable blindness ....... ib. 

but only congenital..... 156 

lameness....576, 578 

leprosy of a virulent type .......154, 561, 579 

deafness and dumbness ......153, 579, 580 

enmity to father ..... 583 

addiction to vice ....... 586 

adultery and incontinence ..... 588 

-by loss of caste cured by penance.......... 58a 

loss of caste now no .. 154 b 9 426,575, 658, 907 

son of disqualified father may take his father’s 
place down to the partition of the inherit¬ 
ance ..........585, 908 

disqualified father replaced only by begotten son 

(or Kshetraja), .... 577 

not by one born or adopted after succession or 

partition ..;. 577, 580, 590, 752, 792, 950, 119Id 

simple disobedience of wife no ——.. 429 

under the Mitakshara. and the May ft kh a barrenness 

in a daughter no...... 506 

-- to inherit from defect arising after inheritance or 

partition does not cause forfeiture...... 443 

as ex. gr. in case of lunacy.... 580 

the rule of exclusion qualified by custom...... 155, 752a 

-— for inheritance to be scrutinized by Courts.. 586 

—*-for sharing under customary law . 752a 

-*—. to inherit excludes from a share on partition. C79 

and from right to demand partition ... ib. 
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isquALXriGATiox—disqualified father nob entitled to a share on 

partition .,... 670, 822 

disqualified persons entitled to maintenance 24S, 

75M, 752 

wife of a disqualified person may adopt .....*..-908, 948 

——-r* by custom, not by the $&stra...580, 581a 

See Adoption III...... 946, 949, 950 

.Distress--‘W arrants alienation of common property by copar¬ 
cener......... 632, 799 

in-husband may deal with wife's Strxdhana 

92, 274, 2.97, 310**, 318 

season of ?-- justifies gift of a son —see Adop¬ 
tion V... 1074 

See Coparcener 821; Debt, 652, 750. 

D istributiok— capricious or inhumane -of property not al¬ 
lowed ..... 208, 209 

—— of property naturally indivisible to bo equitable.. 734 

—-- of property amongst the Jews .. 808n 

unequal ~— when valid. 771, 772, 811 

-.--. subject to control by the Courts..809 

.~~—-—-— not to be effected by will ?.. 772a, 818 

..——<•— ~—r—. allowed by custom... 772c 

~— - has regard to property as it actually subsists ... 763 . 

——-- by division of proceeds .. 694 

—-.— of liabilities ... ..746, 791 

- In specit 3 whqn takes place. 770 

--- is equal on a partition of ancestral property 

between an ancestor and his descendants to 

three generations.... ib. 

■« -:-r“. on a partition between brothers ... 778 

-—. rm a partition between reunited coparceners. 783 

on a partition between collaterals —- is per 

stirpes ................ 778 

. partial —on a former occasion how ‘taken into 

account M ..... .......698, 

——-— of rents and profits is not conclusive of partition. 


of debts....... 786, 787, 

by •marshalling in favour of creditor in possession 

633, 


778 

•786 

788 

778 


See Division; Partition. 

Division— none between husband and wife ....91, 142 

-cannot be partial.... 661, 699, 785 

except by eons ent ...* ........... 844 
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d or dedication by turns of office 


and emoluments ,................. 785 m 

patrimonial lands not divisible according to tho 

S myitis; see Property, Sacred ...... 732/?. 

——-. may be made of upadhyapana by custom ......... 785 m 

— -— not completed creates no separate interests . 686 

■- - unequal when good...811, 839 

-of rents and profits a permissible partition ...694, 786 

-- 0 f income for convenience does not amount to a 

separation ......... 694 

-—-- of the profits of a Yatandari village. 786 

agreement to make a --does not sever interests 684 

will Courts ever refuse to decree a-- ? .. 676 

See Family; Partition; Separation. 

Division or Proceeds— a mode of'joint enjoyment .. 693 

--— of partition....... 694 

Divorce —by Ghatasphota - .. 688 

--by Soda chiti. 592 

-- a t husband’s will ... 424, 425 

-- by agreement in some castes... 423 

-seldom occurs .. 425 

---allowed amongst Ehe lower classes . 423 

not in the higher ones . ib* 

— -- disentitles a woman, to maintenance.i.. 598a 

Documents —see Adoption III...955 

Donatio Mortis Causa— -recognized by Hindd Law ... .....219, 747a 

Dorik —see under Castes ............. 589 

Dos legitim, v .. 319 

Dower (English law) ....... 319. 396 

— ----capable of release not of alienation . 302a 

See Palla ..... 418a 

Draupadi— legond of.... 281 

Dravida country —see Adoption II. ... 973:974 

Duhitr a- S ut a........-.. 84 

Dumb, Dumbness— congenital-disqualifies for inheritance 153, 

155 

—of the sou born does not justify adoption ......... 908 

See Adoption III, 950; Disqualification 579. 

Du PL as —see Tribes ..... 289 

Duty —of a Hin&A depends on his personal law .. 7 

--indispensable; discharge of -a ground for 

alienation by single coparcener........... 7504 



Division— of a religious f 
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ait a NiltKAtA—is a work by Sankara.........20 

*—.—— necessary to explain some parts of the May&kha. ib . 

Dvyamttshyaxana .......806, 397, 914 

-- of the original type not now recognized ............ 897 

-* in what sense now recognized ......... ib. 

--not unusual in the Southern Districts of Bombay 898 

status of the son of —- .*.. 899 

— --- celebrates the &rftddhas of both fathers, but 

his son those of the grandfather by adoption 

only......... ib. 

form in adopting a -—-......... 1184 

— -right of inheritance .....,,1208, 1209 

— -*— not to be set up in a suit on ordinary adoption. . 1222 

See Adoption IV, 1041,1044, 1066; V. 1078; VII. 1209; VIII, 

1222 

Dwelling— see House. 

Earnings— are at the disposal of the woman according to 

Jimtita V&hana... 801 

——-of a woman belong to her husband.... 292 

-——-^ by prostitution belong to husband ... 516 

See Sbridhaua. 

East India Company's power to legislate ..*. I 

Eating— separate —~ evidence of partition.... S5$ss 

EcCENTRiciTY^-implying injustice ascribed to derangement...... 196 

Egypt .........*. lOOn 

Ejectment— by wife against her husband .... 302a 

Elder Branch— succession of —-- by custom .. 748, 744 

Elder ; Eldership— advantage allowed to — by custom . 784 

— -gives precedence ...... 728 

and preference for office...,.. 746 

precedence allowed by some family laws to son of 

older wife . .......... 924« 

■-™-gives title to the right or western side of family 

house in partition ....823 

-gives a preference as to custody of family \ 

idols............... .. 784 p 

supremacy annexed: to-connected with the 

sacra ......... 728 

the-brother has precedence in sacrifices and 

marriage 914e 

———stillbf consequence . 736cc 

transition from —— to single succession ......... 728 

166 ic 
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LDER; Eldership— the mode of establishing —— a source of 

disputes in India and Europe ..... 736c 

See Brother; Manager; Precedence; Primogeniture; E&j. 

Ele ction . ............ . % v- . 1229e 

Emancipation— under Roman. Law son injured by adoption 

claimed.. 1080/ 

Emigrant Eeik— descendants of -* ——.....„ iM . 73 

See Absentee, 

Emigration— does not alter the law of inheritance.. 3 

E nbowment— creation of-s ..... 201 

interest of the State in religions--s.. 216 

gift, for religious-by coparcener approved ... 664 

no restriction on creation of religious-by 

grant . l 85 / ; 

religious —— not allowed to cover a private per- 

potuifcy . (568 

consent of whole family may annul a private 

religious .. ........ 817 

charitable : - 3 are inalienable 175, 201,55 7 , 785n, 818 

■ and irresumable .. 202 

-—--s never revert .... 741 

t —~S frequently confined to a single family . 202 

property given to a purohit is in the nature of 

rn ..*..;. 200 

———-• usually impartible ......... -202 

but divisible by custom . 730 c 

See Yritfci. 

——?— may be temporarily pledged for necessary pur- 

..... 557 

succession to au.-determined by custom ... 201 

holder of an — cannot impose rules on succes¬ 
sors.,... . ..... M ...a.... 202 

or alter succession ...........78,555 d 

succession to religious-is per forward doni . 201 a 

See Alienation 785 n ; Ascetics 55 5d; Trust; Trustee. “ 

E mm op his Father— defined ... $$ 3 f 5^4 

-— i s especially one from whom religious benefits 

( are not obtainable .... 585, 587, .752 a 

——. j s disqualified from inheriting and sharing in 

partition... 154, 584, 679, 752 

Engagements—I lindft Law enforces .....». . g 

English Law— operation of-in a presidency town. 8 
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fi'NGLXsii Law— comparison of • 


• with Hindi! Law 60, 79, 


88a, 96,97,98,162, 182,186c/, 189,192c, 213,214, 

215d, 210, 217, 218, 254a, 260, 284, 297, 298, 

302a, 319a, 846, 355, 359, 377, 585c/, 590, 601a, 

607c, 610c, 613, 620c, 627, 629c 633, 648, 649, 

670a, 671c* 675, 684<f, 688, 695, 696, 697, 705c, 

737, 725, 734, 735d, 7445, 773, ,7?5n, 779, 794, 

806a, 841, 846 

Equm'—aids Hindft Law ..•■«».*•••«».•*». 

— -— decides when Smritis conflict.. ^ 

rules of-* decide questions of partition. 832 

Sao Adoption; Hindd Law *, Interpretation , Jurisdiction; 
Partition. 

Error —see Acquiescence; Adoption VIII. 1229; Ignorance 
1228, 1229; Misrepresentation. 

Escheat'—S t ate takes by-on failure of heirs preyed ......... 159 

and with incumbrances »...*•••*. 722 m 

Estate— one cannot create anew form of— ... 17 % 

— _solely in future* not allowed by Hindi! Law.. 217 

.-— -» nob to be in abeyance ....».178 

— -deferred in enjoyment ... 1159 

right of father and son are equal in ancestral- 74 

mortgaged property until recoyered continues to 

be a joint —— ...*. 684 

family-once inalienable, divisible only for use 731 d 

connexion with this of the right of pre-emption.. id. 

h 0 w the family ——. became alienable. . id. 

---——— and partible. id. 

ancestral —— in the hands of sons liable for 

father’s debts............81, 163, 169 

may be incumbered by any coparcener in an 

emergency ..... 821 

separate-liable for debts in the bands of the 

heir..... r .. 716 

See Adoption 1107, 1109, 1110, 1111, 1118, 1114; 

VII. 1188, 1195; VIII. 1231; Alienation: 
Debts; Descent; Devolution; Father; Grant 
7216; Property; Strldh&na; Yatan. 

Estoppel— fed by subsequently acquired interest a doubtful 

principle under HindO Law .... 190e 

in case of adoption ....1097ss, 1223 

—’-— whore adoption has been admitted by conduct 1228, 

1224 
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jfisTOPPEir— does nob arise from denial of adoption ....... 1235 

- — against reversioner who concurred in an aliena¬ 
tion by a widow........ 7<jSn 

-- - against a mortgagee who has sold ... 790 

See Acquiescence; Adoption Vf) 1065; VI. 1097; VIII. 1223, 

1224 

Ethics— relation of —- to HindO Law .... 8 

Eunuchs— entitled to maintenance only .. ... 753c* 

Evidence— of caste custom .—See Custom. 

• — ■ - - of family custom by declaration. See Custom, Fa¬ 
mily.-... 156a 

Of Partition, not peculiar ..... 681 

conduct and oral testimony are ——.681, 688 

-is a question of intention ... 681, 682, 691a 

signs according to the Hindi! Law .687ss 

circumstantial : - sufficient to prove parti¬ 
tion ...... . .. 690, 691a 

—* - 0 f separation is on a matter of fact . 690 

separate possession of portions of tho property, 
once joint, raises a presumption of separation.. 692 
false statements made for the common benefit 

are not —— of partition..... . .... 693 

, * exclusive possession for thirty years affords con¬ 
clusive -- of partition...... 696 

v \ -v V .separation for fifty yeai’s was pronounced- 690d 

taking profits in certain defined shares is not 

conclusive -—- ..... 693, 694 

living and dining apart is not conclusive •—- 689 
< , separate performance of religious rites is not 

conclusive........ H. 

proof of instrument by single witness by assent. 223 

admissions not to be used by strangers.. 189c 

VVv burden of proof in case of separate acquisition 

. f v , ' disputed...... . .. 728ss 

- of adoption..... 1091, 1221 

* J decree on & contested adoption is not-when 

there is a change of parties .... 1234 

kec Adoption VI. 1091; 1139, 1142; VIII. 1221, 1234; 
Burden of Proof } Presumption; Stranger. 

Exclusion— from caste. 1066 

- , -from caste extends to sons born after but not to 

those born before the expulsion 180, 586 
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INDEX* 


^ExchVBlON—Bons born after expulsion from caste take the out¬ 
cast father’s place.....* 585 

daughters are not excluded with their father. ib, 

_ ___ from inheritance and partition on account of vice. 7o2u 

under customary law ... 

for twelve years extinguishes the right * ... 686 

persons excluded from shares are entitled to 

maintenance...248, 67.9., 751, 752, 776 

See Disqualification; Limitation; Possession .. 704a 

Execution— against one coparcener a fleets only his share ...... 663/ 

liability of the son’s share in —— against the 

father discussed...*.. 618ss 

a “ reversioner’s” contingent right cannot be sold 

in——...... 06 

See Debt ; Decree j Sale. 

Executor- -under Act V. of 1881...225, 226a 

——.—. ma ,y pay a barred debt..,..... 618 

--—-*• in mofussil may sue without probate .. 226 

- ;—are the representatives of the testator ... 162 

—-’s legal position discussed ... 225 

-— takes a qualified universitas” in personal estate 

(English Law) .. 213 

-takes subject to survivorship....... 226 

Executory Devise— Sec 'Devise...... 97 

Expectant Heirs— not to be prejudiced by widow**.«... 322 

Expectant Interest-— probably not saleable...190c, 253 d 

Expenditure ; Expenses— of united family defrayed out of the 

family es tate...... 822 

authority of the wife as to household-......... 92a 

-of a coparcener .—See Partition.... 835 

previous inequalities of-not taken into 

account in case of partition ....763, 836 

unless fraudulent.... 836 

marriage —— of children to be provided for on 

partition.754(2, 781 

-—, -of a daughter of deceased member 

must be provided for .. 501« 


® It is twelve years from the time when the party becomes aware 
of the exclusion; but till then there can hardly be exclusion. Tlio 
condition makes the purchase of property almost as hazardous as if 
there was no limitation . 










































See Assent 603<?. 

Expressions-— operative -- for adoption... 1086 

Expulsion — from caste —see Exclusion. 

Extra Shake —see Distribution (unequal ) ; Partition. 

s< Factum valet’’— discussed ...........,,.232, 241, 809, 911, 912 

— -- doctrine rejected by Mitaksharfi .,.. 909 a 

Faderhum .......... 280 a 

Familia. . *.....<a.....*.165 a 

Family arrangemejtt— givon effect to. < ....G81, 691) 

Family custom — how proved.... . . . ...4,156a 

See Custom. 

Family Dwelling— divisible P ... 785 

— - belonged to eldest son under old English 

law ..........i... . .. 80da, 

but by custom to the youngest . 7345 

Family, HinoO-— the cherished institution of the HinclQs .. 287 

father’s duty to provide for .. . .. 648 

no transaction approved which tends to indigence 
of —... 638 

———— Adoptive ............1083, 1145 

-^- . Divided-See Adoption HI.;...970, 1003, 1004 

succession in-, 77 —r~ 88, 104—114, 133— - 

y ‘A ;.;, *; . . * 136,355—493 

C 5<?^Inhcritai:K3e; FaHftiou. 

Joint or United —--—*- < 

normal state af a HitfdA-krone of union...601 


\ 

\ 


' 9 \ ' J .. . ' 

described ..v. ™ .... *. 651 

-- - how constituted. >....«— L.............. ..... . 599 

— —— is of two kinds, nndivid^d v or reunited ............ 651 

’ > ‘ ^characteristic^ .of ~ — 7 —--,. 602 

5* V Hihciii -—- regarded as continuous .. 600 

m . K— - 'extendsio^rent-.grandSan in existence .........664, 655 

s \ ih,a — — presumption of all property being 

joint .......7245, 729tr. 

son earmot demand a declaration of his right to 

specified undivided shave ... 1236 

— * - ~ not a'partner slop. 598a 

•.— usuallyrepresented by a rh<mager.. 609 

--compared with joint tenants undor English Law. 60i« 
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, Hindu —principle of the-and gotra adopted 

by the Sftdras to govern adoption...1035 

Sildra’s illegitimate sons may inter so form a 

.. 65 2 

and probably also with legitimate half-brothers, ib, 

—- may be formed by prostitutes (Madras) P .. 601 

dancing girls cannot form a-*-(Bombay)... 601« 

how regarded as to mutual responsibilities. 765, 

973, 1003, 1004 

reciprocal rights and obligations. 601 

members jointly liable for common debts . 611 

powers of a member of a-.---607, 750h 

rights of copai'ceners in--—-.. 608 

gift to-— is joint property. 653 

acquisitions of members accede to joint estate ... 764 

including manager’s gains... 768a 

where one member has disappeared the rest may 

deal with common property in good faith . 607 

transactions of *—- -• require unanimity ac¬ 
cording to older authorities...,. 603, 604, 607 

view of the Viramitrodaya ... 603# 

alienation of undivided share now allowed. See 

Coparcener...........604, 607 e 

origin of this................. 605 

rights of a grantee from one member subject to 

rights of coparceners .. 700 

suits by......,...607, 608 

when a-carries on trade all members 

must join as plaintiffs in a suit... 615 

suit by one member followed by common suit ... 604 

suits against-- —..... 617, 618 

where there is effectual representation, all may bo 
bound, though not immediately made parties. 615 

liability of sons for fathers acts and suits put on 

the ground of representation.616, 617, 620 

where interests are common one member of a*—— 

—4 sometimes taken to represent all in a suit. 616 

contra ....... . . (U> 

infants held liable though manager had had no 

right to defend in their name.... 6 15 

sale or incumbrance by a single member valid in 
case of urgent need .v...7505, 821 
































INDEX. 


MiLtY, Him oft—grantee from one member may enforce partition, 705 
a decree against the father may be executed 

against the family property .........616, 617 

inheritance in a.. .... 65, 339 

separation of a-— .; 656, 795 

See Adoption passim; Alienation; Coparcener; 

Debt 750; Expenditure 822; Illegitimate Son; 
Liability; Manager; Presumption; Property; 

Sacra. 

Family Reunited, described...655, 656 

—-— formed only by those who were before united ... 656 

Family 3Sf eoessity— cases showing what is a ....6095 

•—-a ground for alienation by any coparcener ... 750 b, 821 

Famine— a reason for giving away a son . ... 1075 

See Adoption. 

pMUKIUT ..... , 838 

---ui\dekf of release iir ca&e of partition 848 

See Partition. -.*/> * V 

Father—- once sifprqme-oyer f&rpily fcsjtabe .>,.>.»*• -«713 

x - growth*of restraints on his authority ...........l... ib, 

'• in oa se. of -—* ■» incapacity his son takes his place 639, 
V S> V\ ° “; \v-/ . '■ * 658c 

— ; -V— controlled power before birbli or adoption of 

a spn" .......5.^... 642 / 

son given equal righte with — — in grandfather’s 

. estatepome.to the father;.:^, ........ 713 

' * g^aal’t^ ib, 

hcnco a right of interdiction ...194 

---- owner of ancestral e slate in. same sense as 

sons .. 640 

-fls manager is by Hindi Law in the same position 

as any other manager (see below) ..... 639 

—..*s relation to son as joint owner and solo manager 1168f 

and representative ........*. 616 , 708 

-- ^ay deal with share of infant but not of adult son ? .. 620 

-> s po^ r i n distributing ancestral and self-acquir- > 

ed property.*....770—772, 798,‘804ss, 813 

-——- may alien or incumber ancestral estate in certain 

cases.....169, 170,193, 63.9, 641, 749 

effect of decrees against-as regards the sons • < 

620, 707, 70S v 






























patrimony without the consent of his sons 681, 


648a, 812 

•-- shown by their attestations 668a 

cannot alien son’s inchoate shares (Bengal) ? 813,314, 

619, 621 


may dispose of ancestral estate on failure of sons 

or aeparation from them...... . 77 

rulings of the courts extend his powers 169, 638, 641, 

749 

-*-*-especially in 

Bengal.......... 165 

• mo,king excessive alienation presumed deranged. 206 
’s limited power over property a general rule of 

jurisprudence .... 770c 

*\s power of distributing at pleasure recognized by 

J agannatha ... 289 

contrary to MitSkahara ..... ib. 


-’s power of distribution amongst sons 772c, 80488, 813 

-cannot make a gift or bequest to one son to the 

prejudice of others, or of a grandson 208, 209, 771, 

808, 809 . 

except of self-acquired property .208, 211, 772, 804 

-may dispose of self-acquired property 772, 804, 812, 

835 

-is free to deal with his own share...,.. 169 

subject perhaps to subsistence of family 193, 194, 

758,1242 

—— may make religious gifts within moderate limits. 206 
gift by —• to adopted son not affected by subse¬ 
quent birth of sons.....1229 

—— cannot wholly disinherit a descendant .. 813 

-— except for adequate reasons. 585, 587, 812, 

906 

— As Manager ...... 609, 618ss, 639, 7 46b 

the care of the family especially incumbent 

on....... 639 

-. is naturally manager of the joint family estate... 609 

- — as manager can be superseded for incapacity by 

his son ...... 639 

-j[ n sa . me position as mother. 747 

presumption in favour of his transactions...... 637, 638 


107 r 
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N - s ^ % ‘ • A 

Fa thru— allowed disposal in ways opposed do*- goecl .te*anage~ N ' 

monfc ....../;%•••**•♦**•»} 641 

--not liable to pay %is>o^a deb\s ?.%.•*.... 

is incurred *-*632 

ansactidns \plaiMy '/lefcrnn'ent/ir^ whether 


>:■•: > 


s 


binding online family estate*-..;.V v '.n.i.-. x ,63$ 
may burden inheritance wit^ debts not prodigally ‘ 


contracted.. > v V .. ... v \* • • • r. ..#*••*•• • • 169,193, *643 

purchaser, dr 'incumbrancer from —— bound to 

inquiry.•>,?. 4 ...... 169, 6.41 

son bound to pay debts of ~—...SO■* 3t>4y 612. 

so# in Bracton’s time bound to pay -——’s debts 

out of inheritance in England «..... - *»•. s 165 

his contracts and obligations pass to the-heiv *... \. N 8G 

bis. promises morally binding. .... *.* 2Q6 

—--—--.-i. and sacred 7 4,7a, 1289—1242 

as also his donations to charities ... 74*7« 


instruments made under distracting In’fipence 

void by Hindd taw.........*10417, 6*43 

son '.'String to" upset *♦- 5 a transactions bou nd to 

prove hia non-liability...640, 641 

suit against-does not affect sons not joined. 642 

liability of the son’s share in execution against 

the-- discussed.....170, 61Bss, 631, 70? 

decree against the-- alone will not ordinarily 

bind his sons as to ancestral property 1 *. 168, 642 

but will where decree is against-as repre¬ 
sentative..... ... 708 

- where held not to represent infant sons... 708tf 

effect of a sale in execution Of the interest of the 

iu ancestral property ..168, 616, 617e, 642 

* separated from brethren is the origin of a new 

line of succession...h/....77, 1189^ 

when-- inherit s............ 110, 341, 364, 399, 453, 454 

when-succeeds to‘bis daughter'... 145, 326* 60*1, 

. V 514, 517 

separated preferred to brother shpar&ted... v y.x... 454 
preforred to mother a§ heir by4he Mayfrkha 110, 448 
or ascendant may separate from ' his dDscpndanj/S 

• .«• .“.i A* *»• v » i,*V» I * • *« . 


at any time 




657 


s f /or becomes' at pln«e> HV^Bvccnie* 

\ • ' 1 • y > % 'v \ v S, - * 

* ' _ V V \ V ** -t . 'I 
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Father— cannot, it seems, separate sons inter se against then 

will.. f,0, ' s ® 

- -— cannot make an unfair partition ...798, 805 

-may reserve a double share of self-acquired pro¬ 
perty ... . . ^ 

or alienate it at his pleasure ... " & 

—. —. held answerable in partition for personal debts... 042 

in Punj&b a -- ’$ division revisable at his death 660 

when •—-is entitled to maintenance 263,650, 793, 116/ 

- bound to support indigent son. . .••• 793 

See Adoption IV. 1024,1063, 1066 ; Y. passim; Charges; 
Debts; Decree 167, 748; Liability; Patria-Pofcestas; Pro¬ 
perty ; Securities; Suits. 

Father’s Brothers Daughter’s Son —see Adoption IV. ...... 10fl2r 

Father’s Maternal Aunt’s Sons— are Bandhus .........133, 488 

Bather’s Maternal Uncle — is a Bandhu ... 489c 

Father’s Maternal Uncle’s Sons— are Bandhus.....133, 488 

Father’s Paternal Aunt’s Sons— are Bandhus .. ib. il. 

Father’s Second Cousin — is postponed to paternal aunt in a 

divided family P .. . .. 484 

Father’s Sister’s Son— is a Bandhu . . . 492 

Father-in-law — see Adoption III. 940, 953, 987, lOOlss. 

Fee—- gratuity of a woman .. ... 151 

goes to her husband... . ib. 

See Sulka ; Stridhana. 

Fellow-student —when inherits .137, 342, 481, 500, 574 

* —’s disciple. . .*.. 575 

Fel low-piscipli: — inherits .*. 562 

--of a Guru, inherits .. .... 568 

Female Gentileship....<.»..• *.— 284ss 

not necessarily indicated by the use of a “ ma- 

tronymic” . . . ...... 422$ 

traces of-- in the law of succession ... 287, 422 

sister’s sou heir to uncle among original tribes... 888a 

- inMalab&r .... . ..656$ 

amongst Garos....... 421 

-- • Kh&syas.... . ib, 

-— Koofces ... . . . ....... ib. 

—-—. Nayars ... ib. 

in Travancore ...• .« .-. . ib. 

Female — position of -— s in early times 270, 281, 288, 304s s, 

. 877ss, 882, 885 
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regarded as chattels in some tribes .............. 421 

under tutelage and generally dependent. 25 3e, 281c*, 298 

V consequent incapacities..... 254a 

regarded as necessarily dependent by the Teutonic 

laws and in China ..,. 271/ 

gradual recognition of the capacity of- -b to 

hold property ...,... 267, 273ss 

- favoured by B&lambhatba —see Adoptiony. ...... 1071 

s may succeed to some priestly emoluments 

appointing substitutes. 411 

S may become Gosavis.....561 } 566 

--- y'ftir&gfo .,..... 572 

-s may bo excluded by family custom from 

inheritance....... 740 

s not excluded from succession to in&ra property.. 431 

*s could inherit hook land in England ... $8« 

s in the Punjab do nob transmit inheritance ...... 176 

s cannot form a joint family..... 883 

• cannot generally transfer her right as wife, widow", 

or mother........... 254tt, 302a 

possible exception. ...... v ...... 302a 

a gift to-s may be accompanied with power 

to alien...... 312/, 320d 

so as to a devise ........ 1113 

comparison of the English Law.....251ft 

s generally incapable of inheriting in Bengal and 

Madras, unless named by special texts.. 126 

so in Benares P ... ... ib> 

so in Eastern and Southern India ... 127 

but nob in Western India whore the Mitakshara 

prevails.,....*....... 12/, 128 

incapacity still recognized in Sifdkot... 270c. 

cannot be a Karnam (Madras) .. 343 

S' cannot become Sannydais .. 553 

married-s are subject to husband’s guar¬ 
dianship ...*... 541 

failing him and his family to that of their parents 

and their kinsmen ...... ih. 

what-a are Gotraja Sapindas.. 131 

a license to-- to use ornaments not a gift of 

them .................... 186 

s can succeed to a vatan .. ..... 343ft 
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fesfALE—s their succession regarded as inheritance.. QMct, 

r -s have inchoate rights of participation which 

become effective when separation takes place.. 653 

their rights distinguished from those of males ... 655 

-s* share in partition ....... 678 

their right arises on a partition either voluntary 

or enforced................... 6776 

-s cannot claim partition though entitled to shares. 677 

a grandmother in Bengal may sue to sever her 

share along with dividing parceners’ ....... 677o 

widow of a coparcener in Bengal may sue to sever 

her share ...... 67 S 

others are entitled to maintenance only ...... 752 

heirs to-s ...*.145ss, 50Iss 

-unmarried——s ..... 145 

married*-—s leaving issue ...145—152 

- —,-«-----no issue ......152—153 

remote succession to-s governed by same 

rules as to a male.... 8246 

descent"through -s in Malabar ... 6B6d 

connexion for succession limited to a single-- 

link in same lino.....« 498 

--involving several links not 

admitted ..... .. 492?* 

See Adoption ; Daughter ; Gtotra; Maintenance; Manager; 

Mother ; Partition ; Priest; Sister; Strtdhana; Succes¬ 
sion; Widow; Wife; Woman. 

Feudal System— succession under —--• compared with 

that to a principality in India ... 735o 

See Inheritance ; Raj; Vata.u. 

Fictions— become law by adoption.... 882w 

Findek— iffctf Treasure Trove. 833 

First Cousin— sec Cousin..... 136 

First Cousin's Widow— succeeds in competition with her 

daughter-in-law .. 485 

Forfeit cue of Rights— refusal to adopt nob a ground for—-392, 

90S, 1217 

-- incurred by widow remarrying... 110, 427/430, 458, 590 

—-not by unchastity subsequent to succession ... 39, 591 

subsequent insanity does not cause —-—- — 580 

---of inheritance by a Guru through fornication ... 570 

See Adoption VJII, 1218; Maintenance; TJnch&stity; Widow. 






























Formulas— of ceremonial law... * ... 54 

-- sacred ....35, 47 

their coercive force ... 874 

See Adoption IV. 1035 ; VI, 1123 bb; Inheritance; Srfiddha, 

Fornication— a ground of disinheritance in case of a Guru. 569 

girls encouraged by Smritis to-with men of 

higher caste .,... '884c 

See Forfeiture 570. 

Foster I)aughter— amongst dancers .....,,, 925c 

— --—*s heritable right not recognized . 454 

--- is excluded by a brother..... ib. 

See Adoption IV. .......10686 

Foster Son— rights of a..... 357, 9276 

--not recognized as an heir ...374, 881, 927 

-__ recognized by some castes .925,1212 

-may be heir by custom according to a &&stri*s 

opinion ..... 925c 

advantage of-over adopted son......926, 927 

See Adoption VII. 1212, 1213. 

Fraud— repugnant to Hind0. Law .... 8, 704, 840 

— - to be prevented... 189, 251 

•- a cause of rescission... 035 

- : —-— of manager’s transactions.*.. 750« 

---. a ground of action against a coparcener .. 611/2 

and in suit by one.......... 750 a 

-- as affecting right to share in partition ...679, 680, 839 

--- vitiates a partition . 704 

and is a ground for suit... 702c, 706 

co-sharer answerable for..764$ 835 

~ i —-- does not deprive him of his right to share ......... 835 

compensation taken. 680 

-- vitiates an adoption ....;... 1089 

— -- preventing adoption successful in Bengal.. 705 

-a ground of action by a widow for maintenance 

against vendee.... 756a 

~~ * against creditors, &c., not allowed to be effected 

by partition .„.704 

See Adoption ILL 996*; Copareoner j Manager; Minor ; Par¬ 
tition 769 j Purchaser. 
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<^/ PAGE 

Blench Law — compared with Hinthl Law . ♦« 204a, 5976, 77L; 

Pull-blood —see Brother# ; Succession. 

Funeral Oekemokies— all sons liable for . .. 7476 

responsibility for —- - of a married female.*. 541c 

performance or non- performance does not affect 

heritable right ... ■*;. 752 

See Adoption II. 873; III. 941; V1L 1160; Kriya ; Srfeddhas. 

Funebal Expenses— a charge . . .. 747, 780&, 799 

See Charges on Inheritance 7476. 

Furniture— generally indivisible . * ...•• 730 

Furniture— articles, if numerous, may be sold and the proceeds 

divided . .. . V. 734 

may be kept by coparceners using them . . 785 

Gains oe Chance, oe Science, and or Valour— when self-ao- 

quired and when joint property .725, 726, 728 

See Property, Separate and Self-acquired. 

Gains oe Science—“ science” means the particular profession, 

not elementary education * . . . 728 

right of acquirer to -- ■*-"—. • •• . *•« 764 

— - ■ are separate property . .. 724ss 

See Property, Separate and Self-acquired. 

Gains oe Valour— are separate property. . ... ■ 

Marriage. . .... 514* 517, 519 

Ghar|3lri —see Gos&vi, .. . ... 564 

Garoq —see Tribes . . ... . . 287,288,421 

Gautama DharmasOtra ..*.* .* .*. 34 

Gavali —see Caste . ... .*. 407 

Genealogies— preservation of -— by purohits (family priests) 24 8n 

Gentiles— sec Gotrajas.........•••*»•'.• . 129 

Gentoos ..* •» . .. 

Gharjawahee....... 1212 

Gha^asthota . ....► .* . . 58, T)88 

See Divorce. 

Oiiul —*see Gosavi ......• ••"...•• 566 

Giet— much discussed by Hindd lawyers..* 190 

law of — ~ governs wills . . ........ ... 818 

sale had formerly to take the form of . . . 192 

- inter vivos can confer only interests recognized 

by law..«...................... 183 

— --with reserve of ownership invalid... 179, 187, 449, 1085 

a mere license to a woman to use ornaments on 
particular occasions not a -—* .186, 294 
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of’ jewels under English Law .......... c . 186ti 

-- to persons unborn cannot take effect ......... ...179, 182 

reasonable-from parent to be respected ...208, 811 

-- 310 k BU bjecfc to partition 4..... 778 b 

- -returnable if improperly made ..... 1241 

— -as a contract ...... 190 

essentials of .. ...... ib. 

transfer of possession generally necessary. 191, 221, 441 
not perhaps amongst near relatives .191, 3213 

— -- void unless completed by delivery ...1/0, 207, 685, 695 

as against subsequent transferee.. 441 

-of inalienable property void . 1242 

cannot, according to the Mit&kshar& law, be made 
of an undivided share...221c, 603, 605, 632, 664, 071c 

except for pious purposes (see below) . 664 

nor of ancestral immoveable property ? .477, 731d 

unless attested by sons ... 638a 

as assenting .,.. ib, 

-— of whole estate subject to provision for wife .. 192 

-limited to self-acquired property minus subsist¬ 
ence fund of family ...769, 1242 

-and sale of child forbidden by Apastamba. 876d 

-— of girl to be expressly in marriage . 1088 

religious-~s in India and Europe compared 192, 

206, 207 

nature of-to religious uses ... 19, 197, 200 

moderate religious-may be made by a father 206 

religious ——* inalienable and irrevocable .. 197 

in Krishnftrpana......99, 191 

every-is accompanied under HindO Law by a 

tacit condition of revocation ... 187 

or defeasance..........187, 441 

not cancelled under present law.. 441 

conditional-is invalid according to Yirami- 

trodaya ...... 186 

so also under the Mit&k$har6 . ib. 

but not necessarily according to Mrada.. . ib. 

contingent/ •—— inoperative save as a promise ... 217 

condition precedent may invalidate a-- 187, 217, 

1085 

-—. subsequent invalid if repugnant to law. 187 

limitation to male descendants only is bad ....... 182 
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ft—- valid though donor retain life-interest......... 191 


cannot be made subject to fantastic directions and 

limitations...........196,- 7215 

may be accompanied by a trust.189, 203ss, 441 

trust now enforced ..... 441 

comparison of tlio Homan Law...... 441, '817# 

by coparcener—see Alienation.......407, 609 

whether valid against coparceners .. 192 

religious-not to be used for other purposes. 817 

• bo child, wife, or concubine binding.. 194 

• to one son upheld against another .. 811 

unequal-to a son not generally allowed 208, 209, 

807, 811 

• of moderate amount boa separated son allowed 793, 807 
' by father to adopted son nob affected, by birth of 

begotten son.. 1229 

- to ill eg it i mate son val id ..... 588 

' to a daughter...... 208 

---—— valid if provision 


is made for 


widow's maintenance ..... 414 

of affectionate kindred to wife ... 92 

to a wife by her husband not invalidated by joint 

interest of sons....... 207 

to wife of heritable interest... 812/ 

See Female. 

of whole property to wife (excluding sons) void... 834 

See Alienation; Father, 
as a token of affection —see Prifcidafcta. 
at the bridal altar (or nuptial fire)— see Adliyag** 
nika. 

at marriage— sea Yantaka. 

for maintenance, is a kind of strldhana ... 268 

■ by a son .... 801a 


a sum of money given in lieu of maintenance is 

sfcridhaua.. ....... 310 

from the brother, a kind of stridhana.268, 370, 371 

is valid, if not fraudulent. 293, 295 
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- from the father, a kind of stridkana .268, 370, 371 

-s from kinsmen ....... 519<# 

- from the mother, a kind of stridhana.268, 370, 371 

- from a son, a kind pf sfcridhaua .370, 371 

- in the bridal procession ™-see Adhyavahamka. 
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an supersession —See Adhfyed&mka. 
subsequan t—See An vad heya. 
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See Adoption II. 922, 923 m ; 'V.passirn ; VI. 1083,1086, 1087 , 

1119, 112G; VIII. 1229; Endowment; Father; Orna¬ 
ments ; Present, 644 ; Stridhana. 

GtfusjA...... 44 g 

GtrIsi Hakks —see Hakks . . . ib. 

Girl— net adoptable, see Adoption IV . 1068 

Giver in Adoption —see Adoption II ; V. 910 

(xonds — see Tribes. . . ... .,. . ., #4 -# 281 

Good Faith -protects an alienee from the widow or mother as 

manager. . ... 611 

See Alienation ; Creditor • Debts, 749 ; Father ; Manager ; 

Minor ; Widow. 

Goslyi— ceremonies at initiation of--s ..., 558 

position of ~— -s in the community.,. . . 553 

Stidras and women may become .. 553 , 934 ?* 

-s are either Puri, Gin, or Bh&mfchi . 565 

•-s Kanphata . . . £62 

-s are not Samiylsis .. 552 

difference between Sanny&sfs and --s 553 

somo —s engage in trade .. jb. 

Bharatbi sect of-s marry .. 560 

married —s are eligible to Oiahantship... . ib- 

- — g marry in some other cases... ...<■„..**. 558, 5 (i 0 

Gharbari- s.... ...564,’ 565 

concubinage allowed by custom of - -s’ . 553 

- ~—~b for what actions out-casfced . 555 

adoptions by - s. ... 933 ^ 934 

mode iii which-s get their ehelfis ....„.. ’ 934 

relatioii between'-and his disciple differs 

from true adoption ... ? 7 , 

-(*nale) heirs to a....' 555 , 554 

natural sons ol - may become disciples and 

i # rifc - .... 559 

not the offspring of an adulterous connexion . 

— (female) heirs to n .. 

Adoption II, 921; m; 952; vn. 1212; Ascetics 
VaipSgfa 574, 


ib. 

566 


GosavInS'-- a female Goisavi 
See Gfos&vi. 

G otha— sohse of- 


among lower caster. 
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TBm .-1. .... . .,.._ T IM»8. r -...BBIfL , 

Gotra-- imitation of —- relations by the Sftdras v..’..1035 
a woman by marriage eaters her husband's--—129,131 
identity or difference of——-as affecting adoption 

>' 1055ss 

See Adoption IV. 1020, 1024; Got raj a. 

Gotju.ja— according to Smriti Cba'ndrika means" sprung from 

the family ......... 2 ,. 130o 

according to Vyav. Maybkha means born in thd 

..2. 131 

Goxhaja Samanoi>akas... 133 

See Samfinodakas. 

Goteaja Safinbas— who are included in the term. 114—132, 4d3ss, 

537 

table of... 1235 

enumeration of-given by Vijuanesvara 

not exhaustive ....118, 11.9, 123 

meaning of-according to the Mifcfikshara 129 

„—-—^_Yyav. Mayflkha... 131 

di vis iom of--... 1](> 

Samuin,«gotm the s0e as —-—... X29 

-—distffigui$fod from Bhinnagofcm Siipindas. 531 

what females are-- ... . . 131 

order of.... 116, 117, d$H% 479 

-inherit, according to their nearness to the de- 

ceased. j.3,4 

succession of....473as, 48 

collateral succession of --—- stops with 

grandson of the ascendant in Madras .. 124 

in Bengal with great-grandson of the ascendant. ib. 

Govuiinmekt—A doption III.....95^ 1000—1011 

■Gha^d-Aunt, PATERSTAt—entitled to maintenance.*. 354 

GiiAND-DAOGHTER--'is a Bandhu .... . . 4^7 

-* cannot inherit in an undivided family ... 

*-may inherit in a divided family... ib> 

—— -’s succession to a female .. 

— - - is heir to her grandmother ..jrjj t^g 

;6»AND-:DAi^^ .*. 

See Bandhu; Sapinda. 

O.RA5T)CHiLDEBK—not entitled to maintenance... 7 ,~ 8fi 

entitled according to Mitaksharfi. ’753’ 1‘4° 

Grandpathee— is a gotraja. ’ ’ 

. may separate from his descendants at any time. 657 
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Grandfather— grandson bound to pay debts of-...... 80,1240 

when-succeeds.116, 461, 473 

See Adoption V. 1073, 1081; VII. 1183; Debts ; Grandson. 

Grandfather’s (paternal) Brothers— aregotrajas .. 117 

Grandfather’s (paternal) Brother’s Sons— are gotrajas. ib. 

when inherit ... 479,480’ 

Grandmother (paternal)— cannot demand partition ...... 677 

but may in Bengal (sec Eemales.) .... 677c 

but on partition is entitled to a share. 780, 824c 

*-when succeeds....313, 461, 473 

——-- has a special place assigned to her . 113 

special ground for her succession according to 

Smriti Chandrika ..... 130c 

--- preferred to step-mother.............i. 471 

Grand-nephew —-see Adoption IV'.,.. 1029 

Grand-niece (maternal)— takes with the same power of aliena¬ 
tion as a daughter or sister ...... 499 

Grandson— entitled to maintenance?..... 758c, 1242 

- cannot control grandfather’s alienation with his 

father’s consent .... 803 

—;—-’s right of inheritance .. 68, 78, 339, 389 

——-- may separate by agreement ..... 659 

----’s right to partition with grandfather not directly 

recognized ..... 800,801 

it arises only after bis father's death,*. 658, 801 

--s take a sharo equal together to their father’s,. 659 

• - takes his father’s place on the exclusion of the 

father .. 906/ 

— --- takes mother’s share by representation when 

mother dies between death of her father and 
actual partition. Ill 

— -* not to be defrauded by grandfather’s gift to a 

son . 809 

• -of the maternal uncle of the mother may inherit. 499 

-- of a sister ..... ib. 

See Adoption II. 905, 917; III.*. 943, 944, 946 

Grandson by adoption-^- succession of —— in undivided family. 71, 

651 

succession of —— in divided family ...............81, 389 


* See Mitakshara, Chap. I. Sec. V. j)ara, 3 note; Yyavahara 
Maytlkha Chap IV. Sec. II. para. 2. 
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Grandson, illegitimate— succession of—r—■ of a SAdra . 72 

legitimate son of illegitimate son takes half-share 

of his father among Sfidras ..... 82, 390 

Grand-Uncle-- see Grandfather's (paternal) Brothers. 

Grand-Uncle's Grandson— is a Gotraja Sapinda ... 481 

Grand-Uncle’s son. —see Grandfathers (paternal) Brother’s 
Sons. 

Grant —construed so as to be effectual...... 183 

the words “anlad aflfid” in a --how construed 184a 

,—.—_ to be preserved for designated purpose ... 184 

a village taken by-to one is self-acquired 

property...... 721, 7 25n 

religious — favoured by Hind A Law ... 21 (hi 

—— -cannot be alienated . 74 hi 

a-may be impartible . .. 744 

—--by the sovereign may make an estate impartiblelSO, 200 

--- treated as separate property disposable by grantee 806 

a condition against alienation is generally void... 188 
the extent of estate conferred by a —— in 

Bombay . .. 7.21 b 

tenure of-to support an office .. 744 

---- not divisible to prejudice of service...... 742 

.—*--— cannot be resumed .......197, 398 

not voidable by the executive ... 722 

.. ib. 


ib, 

739 

ib. 

722 


- binds grantee to its terms 
be cannot enclose pasture-lands appendant to 

Village holdings'. . . ... * 

not liable to debts of bolder after his death . 

except in case of confiscation ... .. 

grantee’s mortgage upheld against an escheat ... 

holder of a jagir or saranjam can make a- for 

his own life...... . 721 n 

succession to —— governed by its nature . . 742 

srotriyam is descendible to grantee’s sons only 725 b 
-s public devolve according to special terms pre¬ 
scribed ... . 179 

distinguished from private,.. .. 180 


to a man, his children, and grandchildren confers 

an absolute estate.....463, 721 

to united brethren constitutes a joint tenancy... 76, 709 
by a father to his illegitimate son for his mainten¬ 
ance is valid ...•.......379, 583 
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Grant—• in favour of persons nob in existence fails with the 

estates dependent on it ... 182 

- to mistress —see Saranjam ... 7625 

See Adoption YIII. 1233 5 Brothers; Endowment; In&in; 
Interpretation; Srotriyam. 

Grantee— adopting should obtain consent of grantor .. 1208 

See Adoption V 1 L; Grant. 

Great-grande ateier. ..... 117, 473 

*-— may separate from his descendants at will. 657 

See Adoption III........ 954 

Great-grandmother.......117, 119, 473 

-—— entitled to inherit according to Mit&kshara ...... 127 

Great-grandson. 

« - — <i through different sons are Gotrajrt Sapindas ... 481 

position of-in a partition. .. 6*72 

when he inherits.....63, 65, 78, 140 

— -in the male line precedes a daughter’s- son......... 390 

■-of the fifth ancestor succeeds before his father’s 

sister’s son......... 487 

Great-grandson by adoption— succession of... 71, 651 

Great-grandson’s son i is not entitled to any share ... 672?* 

Great-great-grandson ) does not take share ... 654 

but---- succeeds as a Gofcraja Sapinda... 655 

Greek custom —as to exposurc of infants........ 213c 

Greeks —See Adoption VI....... 1082 

Griua stiia Avibhakta...-. 58 

- Yirhakta .... ... 58 

Guardian-- till eight years of age the mother is-............ 438 

under Maithila law mother preferred to father 

as. . 355 

adoptive mother preferred as --to adopted son. 1231 

so in case of a widow ....... 371 

natural father is nob-while adopted parents 

live . 676n 

a near relative has the best right to -——ship of 

a minor .. 401 

a paternal relation preferred ......438, 673e 

--ship of female sought by husband, she denying 

the marriage. 541 

— - —-over a female is vested after marriage in the 

husband, his sons, and his sapimlas...322, #41 

nature of this ——ship .*•..... 232 
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-husbancPs family being extinct, parents and their 

kinsmen are the--s of a woman ....233, 541 

on failure of both the king is ——. 541 

a person cannot be appointed --or administra¬ 
tor against his will............ 672c? 

-** ad litem may be appointed when there is no 

ad mini s t rat or .... 

an officer of the Court may be appointed- ... rjfy. 

- may demand partition for the minor... 6/4 

sell to maintain a suit for the minor’s benofit 672c 

alienation by an unauthorized...... 368 

See Adoption VII. 1174,1179 5 VIII. 1231 ; Age ; .Female 541 ; 
Minor. 

GfrpHAJA.,....., §93 

Gitjak —see Caste ....... 475 

Gujarat— peculiarities of. the law in..... H 

See Adoption IL, VII; Custom ; Father; Mother; Sister; Widow. 
Gurava— interest of a —— in the temple land is alienable...* *.. 785 
See Castes and Classes. 

Guru- position of-in a temple or inatha....554, 555 

relation of-and his disciple somewhat re¬ 
sembles adoption ..... 933 

-- bound -to main tain his cheltl in distress .. 793/ 

succeeds to a VaiiAgi by custom .. 574 

--- disciple ... 600 

nominates a cheli as successor ... 555 

succession of disciples to.,.554 ' gg§ 

succession to ■—— limited to one disciple . 499 

Guru Bahama ....... 57j 

GububhaC'— is heir to a Vairagi.. 574 

* See Fellow-discipto. 

Gumfu FklloW' Disoipm ....... 

GuBU-SisnYAS ............ . g7Q 

Harks ..,.,..... m 339 

—-- are immoveable property . 772d 

II.iLP • b lood — see Brot her. 

Hali^biiotiD'R —see Brother. 

IIalf-Brot xiER’s son— is a aapinda according to Vyav. May ...... II3 

-succeeds to his aunt.546 

Sea Adoption IV. 3024. 

Halj?-siste.r— is a got raja sapinda. 479 

-- may be included in “ bhagini* 9 ... 459 
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doctrine of Yiv. Chintamani and Vyav. Mayft- 

kha ........ . 

Heir— meaning of- under English Law and Hindd Law 

compared ....... . 543 

See Daya- 

-„—» expectant— see Reversioner....,.,, 96sa 

•--r presumptive, cannot sue for declaration of his 

.right ..*... v 391 

See Female. 

HemIdex ............, p 

Hebe d it ary Offices— now regulated by enactments..... 745 

-.—— how divided .............. 784 

--- must not leave the family 0 f the office holder. 745 

See Yata.ii- 

Harita ........,, 4 Q 

Hebes Necessaries ...,. . #it 493 

Heritable Right— of the widow discussed .*.90 

See Birth ; Inheritance ; Widow. 

Hej 8 .itage— rests on positive law..... 8 

-—r~ under Hindd Law implies ownership .. 452 

woman’s -—- ranked as Stiidhana .... 145 

See Daya j Heir ; Inheritance; Stridhana-. 

II 1 NX?t Law—- operatica of —-— .,... . ^ gs 

application of-fc, — authorized by the legis¬ 
lature .......... . . 4 

- assisted by equity ...»....A....,..,., 1 ,.,,.. 7, 8 

conflict of laws of different communities ............ 5 

when law of defendant prevails.. Q 9 7 

~--- its.connexion with religion and ethics... 8 

religious element preponderates in --— 239 

scope of ancient ——• —— purely religious.. 

- -rather personal than proi?incial... 3 

sources of-— of a sacred character. 9, 1069 

——-- based on the Sraritis. 54,33 

authorities on-*.. 9 

conflict between--books .,... 11 « 

criticism of —-necessary .. 8 , 9 

----* often turued into verso ..... 5 §n 

custom, basis of...... \ 

—— tends to conform i ty with wr itten ~—- 9 






















































bub -.--regulates all beyond .. 2 

customary law of inheritance may be changed ... 3 

—-capable of development .•. 351a 

analogy to the English Law ....... 

history of-^...•• •••. 8, 55 

__ developed under the control of religious ideas... 54, 55n 

, _~__ of the 6astras extends in operation with the in* 

creased complexity of affairs ... 9266 

___ binds bho Jains in the absence of special custom. 157 

__binds the Khojas in the absence of special custom ib. 

.. ,-- undoes what is done fraudulently.. 8, 9 

every important duty prescribed by a Srnribi. 

legally enforceable under.....240, 242 

distinction between religious and legal obligations 

not clearly drawn. . . 240 

See Adoption I. S60ss; V. 1078, 1080w; VI. 1085, 1086, 108/, 
1088 j VII. 1197, 1204; VIII. 1215; Apostasy 
597; Equity; Interpretation; Smritis. 

HinuO Law OjfwcBR— 1 -see Law Officer. 

Hinj)€*s, Aryan ............ 1082 

HiNBt- Wills Acts— 

XXI. of 1870.. 224,1233 

V. of 1881. 225 

See separate List at the beginning. 

Hjranyakesi SOtka . ^4 

Homa Sacrifice .—See Adoption II; IV; VI. 

House— built on ancestral laud by coparcener with his separate 

funds is not subject to partition. . .778, 779 

why family dwelling was considered indivisible 

property .... 731, 785 

See Eesidence. 

Household gods— custody of..... 784e 

See Idol. 

Husband— authority of —eee Adoption Y . 1069, 1070, 1071 

*—_— is guardian of his wife.... 322, 541 

--—• takes gifts made to his wife by strangers ... 292, 295 

---takes his wife’s earnings..... 292 

even those by prostitution.... . ... 516 
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- .&JSBAND—-deserfcirig wife must maintain lifer to the extent of 

one-third of liisproperty.......... 593 # 

~— inherits, failing children ...*,.152 y 513—516, 5441 

•-• —--wife's Sfcridbana if married according 

to the approved forms ... 326ss, 517, 527 

--—-■** of “‘Pat” wife when inherits .......... 515* 

alienation by-- depriving his family or widow 

of subsistence is invalid .*.«.....24i«, 1242 

so as to devise ... ......1158c 

-brother's succession ...... 527 

-\s sapindas succeed to a female ...... 517 S » 

Husband and Wife—- not generally capable of mutual contracts, 254$ 
See Marriage. 

Husband’s Bhinnagotra Safindas —see Sapindas. 

Husband's Brother-^ Brother-in-law........525, 527 

Husband’s Brother’s Son—- inherits ... 529 1 

See Adoption IV. ......... 1025 

Husband’s Brother’s Widow....,,,, 531 

Husband’s Cousin..... 531, 532 

*—-excludes husband’s sister's son. 53 $, 53 d 

-excludes husband’s sister and son-in-law.532 

Husband’s HisxaNt Kinsmen.......... 534 

Husband’s Half-Brother— inherits .. 525 # 528 

Husband’s Injunction—- a widow may adopt husband’s bro¬ 
ther’s son without.. .... 1025 

See Adoption I. 

Husband’s paternal Uncle's Great-Grandson ... 53 $ 

Husband’s paternal Uncle’s son. 531 , 533 

Husband’s Relatives— as heirs to awornan.,.....526 m 

extent of recognized connexion (Bengal)....,,,.,... 589a 
See Stridhana. 

Husband’s Safinpas— see Sapindas of the Husband .153 

See Adoption III; Female ; Widow. 

Husband’s Sister-- preferred to distant cousins.... 537 

—-— info ex 4 (j g aa a Sapinda .. . .... < 53 $ 

Husband’s Sister-In-Law ..,. 531 

Husband’s Sister’s Son........ 538 

•-- is excluded by husband’s cousin .. 532 

Husband’s Sister’s Son’s Son........... 53 s 

Husband’s Uncle’s Great-Grandson......, 533 

Husband’s Uncle’s Son ....... 531 
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tlvi’OTifECATiON— Alienation; Coparcener; Debt: Father; 
Mortgage; Widow. 

Idiot— disqualified for inheritance..<...153, 576, 579 

when his idiotcy is congenital . .... 155 

— -- n ot disqualified for taking by conveyance ......... 823 

See Disqualification. 

InoXf—ideal personality of —*— recognized..........1855, 201 

endowments of™ ....... 201 

property dedicated to an —— . 160, 785 

property subject to trust for - 7 —— partible ... 742 

custom as to distribution of —:-s ....... 830 

family--s generally remain with the eldest.. 7.84'c 

refusal to give up an —— for worship a cause of action ... ih. 
See ■ Charity ; Eldership; Endowment; Perpetuity; Pro¬ 
perty, Sacred. 

Ignorance— deprives acquiescence or consent of usual effect... 1227 

— -~~ inducing mistake in partition a ground for suit. . 702e 

Ignorant i a Legis Non Excusat— discussed . .1226ss 

Illatam ......421r, 422 

See Son-in-law. 

Illegal directions and terms— void —see Adoption, III., VI., 

VII; Grant; Partition; Will. 

Illegitimacy—- is a disqualification to inherit among higher 

castes, but not among Madras . $4, 72, 81, 140 

See Illegitimate Son. 

Illegitimate Braiima^a— takes only what his father gives to 

him.......• ••••■*••.. 474 

Illegitimate Brothers —see Brothers. 

Illegitimate Children .....582, 583 

Illegitimate Daughter —see Daughter, Illegitimate. 

Illegitimate Grandson —see Grandson, Illegitimate. 

Ilegitimate Great-Grandson— succession of-—• of a 

Md ra..... 72 

Illegitimate Son— 

-s of a European not a joint family . 4 

--s of higher castes cannot claim inheritance...... 154, 582 

•-- superseded by adopted son..... 1188 

— --—. excluded from succession to a r&j.. 158 

——-excluded from succession under Lombard law 825, 880ci 

— -- once favoured by English law .. 8775 

-- 0 f higher castes can claim maintenance only 82, 194, 

263, 388, 582, 583, 776* 
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^'IMgitimate Son— of higher castes can claim maintenance, hut 

not as a charge on the property,,... 263 

-~ of a brother awarded maintenance .< 582c* 

in higher castes a father may make a grant to 

.. 263, 379, 583 

-irrevocable by after-born legitimate son. 583 - 

Of Madras . 

-- inherits .72, 81, 82, 380, 415, 447 

-inherits collaterally by custom... 83 

position of-■—— when recognized by his fa¬ 
ther ....«... 83,415 

-supposed to take equally with legitimates . 383 

this questioned ..... ib. 

--- inherits half a share if legitimates living.81, 381 

-- takes precedence of legitimate son’s daughter. 880 

--assigned equal share with daughter.. 503 

-takes the whole estate on failure of daughter’s 

sons... 72,381 

a SMra’s right to disinherit —— limited .. 385 

—---s joint W er se .••.. 383, 651 

-s may form a united family with legitimate'half- 

brothers .... 84, 383 

-is entitled to half a share on partition..*. 780 

-—to a full share at his father’s choice...........381, 775 

but not greater than a legitimate son’s share ... 381 

See Son. 

Image —see Idol. 

Imitation— of higher by lower castes .. 426 

-of nature —see Adoption III. 947 ; IV* .. 1032 

Immorality—- of debt of father as affecting son’s liability 61.9ss, 641 
son required to prove-- —--... 623, 64i2d 

ImpaRtibiIaty— not identical with inalienability .. 159, 398 

principle excluding division on death applies to 

division by alienation . 159 

--— no ground for succession as to separate estate ... 740 

See Alienation ...... 74Id 

Impartible Property —sec Property, Impartible. 

Impediments to Succession —see Disqualification. 

Implements —see Tools and Implements. 

Impotence— disqualifies for inheritance. 153, 576, 579, 587 

-—~ as affecting capacity to adopt —see Adoption III. 950; 

Disqualification ,...... 576 
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"firpROViDENCE—of father ....... 024c 

See Debt 194, 711; Interdiction. 

In Extremis — see Adoption III..... 949,950 

IKai/iinability —see Alienation; Estate; Impartiality ; Ownership. 

Inam .. 180 

---ranks generally as ordinary ancestral property. 897 

—-is self-acquired property of individual grantee. 721, 

7*24#, 7256 

--resumed and rebestowed held separate property 724a 

-is generally partible ... 397, 829 

re-imposition of land-tax does not change estate. 724/?. 

--— held subject to ordinary rules of succession ...... 841 

inheritance and partition of an-determined 

by the grant... 73 7b 

settlement of-on wife to exclusion of son P 806 

See Escheat; Grant 806; Interpretation. 

Inamdar— may have different rights under the same grant.. 397 

subject to rights previously created... 398 

• ---*s relation to tenants..... 397 

Incest— became revolting in Vedic times.... 281# 

child by-has no right of inheritance. 582a 

theoretical-a bar to adoption... 1032 

See Adoption IV. 1035. 

Incontinence— annuls right to maintenance except of the wife 

and the mother .. 592, 593 

• -— a ground of disinheritance in case of a widow. 590, 591 

but not for retraction .... 591 

• -of widow not a cause of forfeiture in Bengal . 257 

effect of-on the succession of mother .. 591 

--of daughter ...... ib . 

comparison of the English Law .. 59!« 

See Family ; Unchastity 591. 

Inconvenience— of division in specie at partition considered...676, 

830, 8 32 

Increase— of share effected by death of coparcener during 

pendency of suit for partition. 683 

--.-before partition.. 683d 

~ ; ---after partition.. 682, 703w 

Incumbrance —see Alienation 162; Debt; Estate; Father; 
Mortgage; Trust 188 ; Trustee555. 

Incurable Disease— is a disqualification to inherit . 154, 576 

persons afflicted with-must be maintained 578 
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NivTGENcii—revives the claims of father and son to subsistence 

after partition .... 793 

-of family to be guarded against in alienation . @48% 

759% 1242 

See Alienation; Maintenance 793. 

Indivisible Property —yee Property, Indivisible. 

Infants— exposure of-in Greece and Rome ........213c 

See Age ; Guardian ; Minor. 

Infirmity— in body or mind disqualifies a person to inherit. 153, 

154 

Inheritance— definition of-* .......... .57 

customary law of-ma} 7 be changed ... 3 

law of-not affected by emigration... ib. 

determined by the law of the defendant ... 5 

as a source of property.,.... 60 

above individual will ... 59, 177, 178 

course of devolution not alterable by private 

agreement . 177 

direction of a line of descent unknown to the law, 

inoperative ......... ib. 

once regarded as impartible and inalienable .. 271 

and partition as viewed by Hindi! lawyers.. 599 

distinguished from partition . 60 

historical development of the law of.. . ib. 

special rules of..... I55ss 

in tail male not known to Hindu Law. 61 

law of-in what sense regulated by funeral 

oblations...... 62 

heir takes estate as a u universitas .. 162 

under Hindd Law heir continues the person 
and family with which he has been identified 59, 67n 

under the Homan Law.... .... ib . 

according to ‘Vyav. May. is an inseparable ag¬ 
gregate of rights and obligations.. 162, 165a 

the rules of-under Mit&kshani come into 

operation only as to separate estate..... 457 

not postponed by pregnancy.. 1011 

right to-not extinguished by separation.. 357 

sub-divisions of.the law of...58, 59 

obstructed and unobstructed..,. 63, 599, 711 

right of succession arises as in partition on the 
death of propositus .......... 68 
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coparceners of the deceased; when they inherit.,, 
no property of male to pass from family while 

a member survives ....... 520 

by females —see Custom ; Daughter; Mother; 

Sister; Stridhana; Widow, 
collateral —see Adoption II. 938; VIL 

disqualifications for-enumerated. 576* 584, 585, 

58? 

See Disqualification. 

son previously adopted by one becoming dia- 

qualified to be provided for .. 1202 

in cases of inalienability .*.. ^313, 319a 

to Bhagdari and Narvadari lands governed by 

Hindi! law and custom ..... 745 

in Gujarat males preferred to females ... 431 

burdens on.. .. IGOss 

through females .. 656$ 

See Female Gen tile ship. 

debts not prodigally contracted. 193 

to Females . 

sister prefei’red to husband's sister.... f5*28 

son by first husband preferred to second hus¬ 
band's family . 328,820 

special doctrine of Yyav. Mayukha .. 329<? 

-- to Ascetics —see Ascetic; Preceptor. 

See Adoption III. 941, 947, 950, 993, 1011; VI. 1089,1108 ; 

VIX. 1161, 1194, 1209 ; Brahmachari ; Brother ; Descent; 
Devolution; Emigration 3 ; Naishfchika ; Succession. 

Initiation . 928n 

——-of a Jangama. ...... 507 

•-in relation to adoption...1145a, 1207e 

-, to be provided for out of joint property. 754$, 782c, 

821 

See Marriage........... 1061 

Insane, Insanity— does not:, necessarily prevent marriage ...... 908 

—*-of the son born with respect to adoption. ih. 

-- disqualifies for inheriting...153, 576, 579, 580 

and for share in partition ...... 679 

but does not cause forfeiture..... 580 

See Adoption III. .946, 948, 949, 958; V- 1077 ; Disqualifi¬ 
cation 576, 580. 

Insensible— see Adoption III. ....,,,,..,...948, 949 
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Instruments— executed under disturbing influences void by 

Hindft law .. • * .•.*.*. $41, 648 

See Adoption ; Deed 6S0 ; Documents 1142; Grant; Inter¬ 
pretation ; Registration; Will. 

Intelligence —see Adoption III .•••••-. 948,949 

Intention— unequivocal, of partition constitutes partition ... 841*856 

Interdiction— sou's right of-* against waste. 194.7, 689, 714rc, 810 

-—-- by adopted son .•.1169 

—--. t?y coparcener against sale by another allowed in 

Madras ? ...* • • • 707 0 

Interest— compound —— not disapproved by Hindd law. 745a 

utmost -- recoverable == the principal (dam» 

dupat) .... M ? f’. 

rule of damdupat.appli.es to some mortgages. 786/ 

----.-when the defendant is a 

Hindft ..-.... 786 

---may be turned into principal by a new account... 746a 

- -vested —see Adoption III.*. bX)6 

Interpretation— principles of—— .*.6,11,2656, 774 

_to be consistent with texts... 14a 

--—- of texts............... 199*, 26bn 

governed by custom..* 

every text must be given effect to if possible.. 125 

when different objects are included in a class by 
different Smritis the class is to embrace all ... 269/ 

___of texts influenced by philosophical systems. 8, 125, 

265* 

rules of...•••••••;...** 

T .— __ etymological preferred to technical ...... ............ 148 

equitable --approved....... SSI 

_:__ according to the reason of the law .- .... 767 

“ Dikpradarsana” Or extension of a rule to analo¬ 
gous, cases ...... 108,540,. 866 

strained analogies to be avoided ... 199* 

contradictions in Hindi! Law books how settled, lift 
, discrepancies in sacred writings must be recon- 

\* ciled ...• —• 861*, 880c 

inference by reasoning to be preferred to tho as¬ 
sumption of a plurality of revelations .861* 

__~— of a special rule when a general one exists , ,880c 

Smritis are construed by reference to the me 
taken as a subject of commentary..’••••«• 269/ 
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f|?4PfmmETATiON—where a particular purpose is assigned as a 
ground for a permission this implies a prohibi¬ 
tion where the purpose is already attained. 905e, 

a prohibition resting on essentials is indispensa¬ 
ble; not one resting on incidental matter .. 909a 

- of MitAkshara ... 18 

meaning of half-a- share ..*.... 72 

rules of - by the Courts .....870 

-governed by decisions ........ 871 

—- to bo drawn from within the Hindd Law..... 199fr 

-• of private documents ..„.... 463 

actual notions of Hindfts to be adverted to.,. 670 

—— according to the situation of the parties .. 781« 

extensive ■-■ of document showing family cus¬ 
tom. of succession..... 743 

words indicating males may include females...... 670 

repugnant provisions void ....... 760 

and those imposing restrictions disapproved by 

the law .... ib . 

See Agreement; Partition; Property, 
instruments are construed so as to express some¬ 
thing legal according to Hindi! Law. 183, 184 

—- of a deed allotting money, &c., to a widow accord¬ 
ing to situation of parties ... 781a 

—’ of gift by husband to wife.301c, 312/, 320d, 1113 

—* of grant to a widow and other heirs...... . 299^ 

-of the words “ aul&d afltid 99 ... 184^ 

“-of wills and testamentary instruments. 183, 224, 228, 

229, 6GSn 

will construed as a family settlement .. 184 

-of “pntra paotradi krame”.. 230, 670 

~—of “ mrityu patras 99 ..... 222 

See Custom, Family 743; Equity; Grant 184a, 463, 721; 

Hindti Law ; Srnriti; Text; Will. 

Interpreters— of ceremonial law ....... . 54 

Investiture— age of._ ^ \Q§\ n 

rites ot ..... 1036c 

See Adoption III. 899 n ; IV. 1033; VI. 1123, 1129, 1130. 

Investment—- to be made to secure inainfcenance of widow. 762 

_ — . • --of concubine... 76 2h 

Invocation— see Adoption IV. 1020; VI... 1082 

larsn Law, Ancient as to property retained undivided in 

partition...... 7306 

170 h 
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fatijar not a proprietor ... tii>o . y<jU 

jA<im .-.-•••••:..173, 179 

^ J- s are grants of the revenues..... ........ 173 

g are impartible .. . .. 173, 745 n 

holder of - can make a grant for his own 

,ife -.... TBlft 

"/ r esumable at pleasure of the sovereign . 173 

’ exception to the rule of devolution,... . 179, 737 b 

devolves according to the character of the 
grant ...... 737e 

succession to a-by primogeniture...... 745 » 

See Saranj&m 745. 

Jalns divided into Yatis, devotees, and Sravakas........ 568 

-- deny the authority of Vedas ... 

-— are Pashandas ... . # # ^ 

’ * ** have no kriya ceremonies ... 1050fj 

si4ddha or paksha ceremonies .. 901h 

are subject to Hindti law of inheritance in the 

absence of special custom ... 157 923 ^ 

See Adoption III. 952, 973; IV. 1038, lOSOs. 

Jala Saskalba ....... . 1119,1126 

Jang Am A—s are Ling&yat priests .. . ^ 

-* s are married in some mathas .... 553 

--heirs tea......,, [ ^ 

the head * appoints his successor 56 g 

Jastg a ma-DIksha .. ^ 

Jatakarma = 7 - birth ceremony .. . _ 10h6n 

J ATI—heirs to —— . . ' ' 

See Yati. ™ 

Jats— see Tribes_... 2816, 417,$28* 

Jewess— possession of -does not affect widow’s right to 

maintenance .. 7&5c 

See Ornaments; Partition 207, SiOn. 

JIati— ske Adoption III...^ , j qqq 

Jqgtin ..*"//,*’" "[ 527 

Join.deR all interested, in pressing a claim must be joined in 

a suit ... mo 

i *. 008 n 

and in a demand .... ^ 

comparison of English Law .. 610 ’ 

Joint Family— see Family. 

Joint Lessors— must jointly re-enter ,,,.. 603n 

Joint Obligations- are indivisible.. , ...V.....,^V.V 731 
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Joint Tenancy (English)—difference between ——-and 

Bindd joint estate........... 601a 

See Brethren ^ Coparceners. 

Joint-Tenant— severs by sale ..... 705<? 

See Tenant, Joint 67kv 

Joshi Vatan —see Yatan ..... 487 

Josh i Yatanda.r—‘ tnay recover damages from an intruder ...... 398 

--presumed to be entitled to officiate in a particular 

family ............... id. 

-—— may be compelled to perform his duties .. ib. 

Judgment— on a contested adoption not in rem .. 1234 

-- not evidence where parties are different... i*. ....... ib. 

See Adoption VIII. 1234 ; Bes Judicata. 

Judgment-Creditor*— of coparcener can demand partition. 605,657, 

663 

See Brother; Coparcener ; Creditor. 

Jurisdiction ........ ...239, 240 

-*-. 0 f the Courts is recogiu zed over any question 

that the caste cannot settle ..1007c 

incidental cognizance of religious and easfce ques¬ 
tions ......... 599>?, 

See Adoption VIII .1215; Hindd Law ; Obligation .. 903- 

Kabir ................... 572 

KAhkvimm- sea Adoption IT. 933fc$ III. 1016 ; TY.. 1068> 

Kaliyug —see Adoption V. ..... 1081 

Kamamkara— author of the Nirnayasindhu....... 23 

in what estimation his writings are held.. 0. 

his parentage.....,.................. ib. 

his writings and date ..... 24 

Kanam mortgage...... 285 n 

Ka 7 ara— mortgage in........... 732n 

assent of the village community formerly taken to 

a grant in.. ........ 733)?, 

Kangra District -—see Tribes ....... 376 

extra share of eldest son in --- 805a 

KanIna ................ 893 

Kanoji Caste........ 347 

Kan r hat! Gosivi.,....... 562 

Ka r nA v am — see Manager ......... 609d 

Karta— position of —— ..... 766 

alienation by — on whom binding.... 637e 

Sec Manager. 
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Karta Putra = Kritrima son .....<»*.«.. 1081 

See Adoption V. 1081; Kritrima 

Kasinatha— author of the Dharmasindhu.,. 25 

K&THXSr -see Tribes.......*.. 281 n 

KatiIyana ....•>*. 1074 

Sxnribi of......*.• • • • * 48 

Kept Woman— see Concubine.... 384 

Khalsat land..... 840 

Khanjqoba ...• . 522a 

Khasias —see Tribes ......288?*, 289a, 421 

Khojas— governed by the Hindft Law of inheritance unless 

special custom proved.*. 157, 597a 

Kholls —see Tribes .... 281», 282a 

Khon ds —see Tribes .* ..... • ♦ * 376 

Khot— managing, limit of his powers ... 612 

Khoti Estate— normal condition of ... 603 

—~-- usually enjoyed in parts without partition......... ib, 

-— does not imply ownership of village lands. 722?* 

Kindred-- see Kinsmen ; Female-Genfcileship. 

KiNG—the ultimate guardian of infants ...... 541 

.—-—— when inherits as ultimus heres. 135,136,139, 378, 412, 

567, 582 

— -- must show failure of heirs.....139, .54’!* 

--- must support females and pay funeral charges...878, 

541 

gee Escheat. 

Kinsmen—’ s gifts to a woman ./..... 519 d 

consent of-- validating alienation by a widow. 97 

assent of :*-necessary to adoption by a widow 924a, 

975, 1008 

remote-postponed to sisters .. 458, 464 

See Adoption Ill. 954, 974, 986, lOOlss. 

Koches —see Tribes 2$ln, 421; Female-Gentileship. 

Kolambi Caste.............. 3945 

Kosha Obdeal— nob resorted to at the present day..-...;....... 789 

Kbishn lap a%a— gift in.... 99, 300a, 344 

— - \jy mo bher without consent of son invalid . 1176 

KidT a •== the son bought.............. 893, 895d, 3211 

•-- adoption now disallowed ..... 895,1087 

gee Adoption YL 1143, 1146. 

KputbiMa — orphan taken with his own consent .... 893 

son === karta putra ... 1081 
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^TrtrruMA—still recognized in Maibhila......•••■••*• *»«• 894 

See Adoption 111. 1016; IV. 106/ ; VI. 1J21,- 1146,1146^; 

VII. 1209 ; Karta-Putrp, ;.'Son 893; ; 

Keiya —sec Jains 1050e; Funeral Ceremony. ‘ 

all sons liable for father’s*-. ..7476 

KsHATRiYAH—a divisions! . HincS&S.... *<-■•.•••04 

-said to liaye disappeared,.... 9216 

Gandharva fprra of marriage lawful for —— ...... 614; 

--- may become Sannyasis . ..........; 562 

See Adoption 7 V. 1054 ; Vi, 1136c. 

Ksiietraja =^.son begotten by an appointed kinsman.753c, 893 

—-_ placed by Y&jfi. next to appointed daughter's son.. 419 

---— still recognized by custom in Orissa . 650a, 868 

See Son, 893. 

Kulachara — family custom .... 156c, 740 

operation of—— ....... 158, 740 

See Custom, Family. 

KuiiADHARMA =?' worship of the tutelary deity ... 851c 

KuLiCAUNi —see Vatan ..... 354, 438, 487, 510 

Kunabi Caste ............... 356, 360, 416, 427, 502, 616, 532, 565, 844 

Labiia........... 268, 292 

Lagna Wife —see Wife. 

LakahmidevI —see Balambliattatikd. 

Lameness— disqualifies for inheritance .... 153, 576 

------taking on partition..... 822 



— gives a title to maintenance ...... 578 

Land —property in-and modes of holding it discussed. 470ss, 

732es 

Landlord and Tenant— relation of-not altered by 

omission to take rent .... . 1235 

occupier and superior not always in this relation. 696, 

697 

Lapse —m Grant,; Forfeiture. 89, 110, 427, 430, 458, 570, 577, 

580, 590, 591 

Laugaksiji Smriti. ....... 50 

it A vi<l IM i OR Lfu IMA A.LLOW A NOE .... 339 

Law— power of Makomedana to convey not measured by Hindi 

law ..*.... 6 

-— applicable dependent on personal status. 4 

the Greeks and the Romans regarded their-s 

as of divine origin .....,. 55;;, 

See Hind A Law. 

Law, Ceremonial. 64 a 
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Law of Defendant ...... 7 

Law, Ethical........ 54 a 

Law, Family— annexes defined duties to fixed relations ..1101c 

-•* does not leave them to free volition..... 1105 

-basis of right to support —see Maintenance. 

See Custom, Family. 

Law, IIiN.ntr —see Hindu Law. 

Law, Mosaic ........... 54c« 

See Mosaic Law. 

Law, Municipal— its source in the religions law.... ib. 

Law, Bom am —see Adoption V. 1080 j\ VII. 1197$, 1204c ; Ho¬ 
man Law. 

Law, Social .......... ib, 

Law-Officers—‘ importance of their opinions.....2, 8, 866 

their testimony with respect to the authorities of 

th e Hind ft La w.,... 10 

See Pandits; Sastris. 

Legality or Partition... 886—844 

See Partition. 

Leprosy— disqualifies for performance of religious acts . 1074 

*---*-- for inheriting....154, 561, 579 

----for partition ..... 679 

See Adoption III, 949, 998; Y, 1074; Disqualification. 

Lessee— rights of -under a member holding in severalty... 779 

--. f r om the manager not discharged by receipt from 

another member ..... 610 

See Tenant. 

IjEVIEATE— once general in India.....*.. 417 

but now forbidden .... 418 

-sprang from polyandry ..... 419 

reason of its prevalence ... 876 

-still practised by some Brahmanas . 419/ 

in the North of India .... 428 

and amongst some of the lower castes and in 

Orissa ....... 895 

--■- Thiyens .... 420# 

in Spiti ......... ib, 

in Eohtak ........ ib, 

gradual disappearance of.. .... 878 

traces of the former prevalence of.■ .. 880 

amongst the Jews........... 420 



Law, Customary— see Adoption I. 867ss; IV. 1066; Custom. 
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replaced in cases of succession by 


Lex Loci— want of- 

that- of the person...*.... ..... 4 

Lex Voconia ....—*.*.. 464w 

Liability—IBS—- on inheritance how distributed.. 746*, 791 

distribution of debts in partition .... 7 87 

—-includes common debts ....... 746* 

-_-provision for fclio maintenance of rela¬ 
tions of a deceased coparcener.... 747, 79 1 

-—ies distributable on partition......746, 763 

-—y j n partition for assets does not arise till they are 

realized .... 763d 

.-.y of Ancestral property for debts not affected by 

birth of a son..... 167 

--y of impartible zamind&ri for payment of father's 

debts ...... 163c 

so a-a to an hereditary polliam ... 167 

--of the heir under a decree against the last 

holder....... 163 

*--- for contribution.... 787& 

See Partition 791. 

Life-interest—£< 30 Adoption Vi. 1110; VII. 115.7; Female; 
Stridhaua; Widow. 

.Limitation— under Hindi! Law .,.... 6925, 698 

comparison of Roman Law....... 

an executor may pay a barred debt.. 613/ 

a representative not bound to plead -— when¬ 
ever he can do so .... 613 

barred debts may be set off against claims on an 

estate ......... 613/, 751 

-does not operate on a part reserved in partition.. 701 

effect of-on the right to claim partition. 697, 704# 

--to suit for partition under Act XIV. of 1859 . 694 

under Act IX. of 1871 ... 683w, 704« 

under Act XV of 1877...6865, 687a, 694a, 698, 704a, 

1100 

in case of partition account limited to threo years 

before suit....... 764# 

exclusive enjoyment for 12 years bars a suit...... 694 

period of attachment by Government excluded ... 694c 
where property is not available for partition —— 
does nob operate except through exclusive 
possession subsequently.... 701 
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Limitation— in case of maintenance, time computed from 

refusal......... 763 

-as to Malikana and Hakks.. 773 

-—-in cases of adoption ... 1100,1236 

a suit barred as to some necessary parties is 

baiTedas to all..... 615 

though instituted by others within time. ib\ 

See Adoption VIII. 1236,1237 ; Possession 697c. 

Limitation Acts—T he Indian--- XIV. of 1859, IX. of 

1871, XV. of 1877, see separate List, page IxxyL 

Limitations of Propbut* ...... 1 70ss 

repugnant--—-disallowed. 182 

See Property. 

Lingayats........ 359,416, 509 

——-—. fc rail gformed t o Vaisyas ...... 1135c 

-- ma y ac j_ 0 pfc sifter’s or daughter’s son.. 1028, 1037 

See Adoption III, 952c; IV. 1028, ±042, 1051; Jangamaa 567 

Lrs Pendens ..... 686 w 

Litigation— application of Hind A Law to.. 1 

’““ between Hind As and others in the Supreme Court 

governed by Stat. XXL Geo. III. c. 70 5 

Living apart— a sign of separation ..687, 689, 851ss 

locus PcENiTENTliE—in adoption... K)g 6 

Lombard Law— compared with Hindi! Law. 825, 380 

Loss of Caste—“ disqualifies for inheriting. 154, 576, 579, 587 

for partition .. 679 

See Disqualification ; Exclusion ; Outcast. 

Lunacy— see Adoption III. 946, 953, 997, 998; Disqualification; 
Insanity 196, 579ss, 759w. 

Madness— disqualifies for inheritance .. 153, 576 

See Disqualification 576 ; Insane. 

Magna Chart a—- provision in favour of infant heir as to 

debts . 620c 

preference of dower to debts... 747 ^ 

MaEIANT . ££4 

cannot sfty who shall succeed his own successor.. 178/ 

there cannot be two existing-s .... 559 

Mahantsiiip— succession to .- . 5$&d 

. nob disposable by way of reversion .. 555d,559 

. obtained sometimes by wandering chelfe . 572a 

See Gosfivis 560; Ascetic j Manager. 


































See Marriage*, Sister ; Strid ban a. 

Maintenance— the obligation rests according to Hindil Law on 

rotatioiiahip...... 237, 248 

not on contract...*. 425/ 

but springs from jurat relations of the parties. 263, 425/ 

— -- originally contemplated only as subsistence in 

the family {see below) ... 237, 256 se 

-—— not dependent on ancestral estate. 244, 245, 251 

a different view held by the Smribi Chandrika 

238a, 249 

modified only by property .... 238,244, 255 

the right to --is not strictly an interest in the 

estate ............... 253, 259, 200, 757 

----- or a charge on it ..... 263 

duty of-annexed to the estate wrongly taken 

250, 251 

the right to-cannot be attached.... ...259, 261d 

nor assigned or released.192, 253+ 259, 262, 302a 

---- of family must be provided for.....220, 1242 

discussion as to mode ......... 220 

head of family bound to afford —— to the 

members .-...... 2145, 051, 758c 

where primogeniture prevails junior members 

entitled to.... ...... 203 

Appanage. 

----o f wife by h u s band ....590s » 

claim of mother or wife to-not extinguished 

by allotment to her of a share .. 793 

a wife deserting her husband not entitled to 

separate-- . 425, 592, 593 

divorced woman not entitled to ——. 592, 593# 

.-of dependants not to be evaded by disposal of 

property. .. 649 

— .-— of family to be provided for before alienation 643 a, 1242 

gift of whole estate is subject to.. 192, 392 

wife not to be deprived of ~~~ by husband’s 

alienation.............. ..392 

nor by his devise ....... .. 1158c 
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■children, grandchildren, widow and concubine; 

entitled to ~—- against terms of a will .. 194 

purchaser with notice of widow’s right to-- 

bound . gO 

right and duty co-oxtenaivo with (united) family 

246*—248 

including widow and daughters of pre-deceased 

m- .. m* 247, ;53 f 757c, 760 

ruled contra in N. W, Provinces . 250 

*” son’s widow a claim arising from family rela¬ 
tion ............ 75 8c 

widow of adopted eon entitled to — .. 1174 

Bombay law discussed. j^ c 

one member of a joint family not entitled to- 

at tho hands of others... 

his right to-arises through disability to 

inherit.*•*••*»<...650, 752s» 

necessary —~ exceeding the share of the person 

to be made up by relatives..... 57 $ 

persons excluded from inheritance, and partition 

entitled to-*../. 248, W 8 ss, 679 

adopted son of one who becomes disqualified en¬ 
titled to-if not to a share ....... 1202 

- a widow....... 163, 780c 

widow entitled to-from her hubmid’s family 

6 « 79,192, 232, 233, 269, 658,7 
brat not if living apart without sufficient cause ... 592,; 
~ of a widow preferred by Sfetria to other claims. 747 n 

but not by the Courts.. . . f ^ 

comparison of English Law . ^ 

widow’s right to —— is a, personal right *..*..259? g 02 
it is a mere inchoate right. # 

- usually provided for by allotment,., .. . 

sum may be invested to produce.... ?g, 

a stun given to a widow in lieu of -j 8 || her 

disposal.... 

widow s right to-taken away by partition. 236, 

-751 


how satisfied ... 254, 762 

— not impaired by her with- 

drawal from the faiiuly.26.1, 758 
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Mainxlnancr— widow’s right to-not to bo reduced on ac¬ 

count of vexatious defence 7626 

--— cannot be attached or sold 

in execution..261c?, 762 

arrears of widow’s-may be awarded* 262, 757c, 762 

proper amount of-of widow ...... 262<jr 

——-- may bo awarded for the future .. 262 , 757# 

—-is subject to variation if necessary .. 262, 265,, 762 

decree for-- of widow maybe made a charge. 262, 

581 

separate -—- to widow when allowed ... 256, 261, 757 
widow’s right to --nob subject to an agree¬ 
ment with her husband . 79, 192 

--— may - be awarded in a suit for a share .. 264 

unchaste widow nob entitled to .. . . 592 

allowance assigned for-of widow resuraable 

in case of unchastity .. ib. 

concubine is entitled to *- 80, 164, 194,415, 598, 

653d, 753 

but not out of a saranjam .... 7627 #. 

woman marrying without divorce and without 
first husband’s consent entitled to-as con¬ 
cubine .. 593 

son entitled to-where father holds imparti¬ 
ble property . 659 

adult son entitled to-—only in extreme want.263, 1242 

illegitimate children entitled to-*.....80, 263 

-— s of higher castes ontitled to- ... 82 

daughter entitled to .. .. 68 

--withdrawing without cause not entitled 

to .. 593 

parents and children mutually entitled to-263, 

650, 75 9n 

~-- of father to be first provided for . 650 

--- of step-mothers.... 234 

- 0 f sister incumbent on brother. 245 

.. - *-till her marriage ... 437 

right to-of children of deceased relatives in 

. Pa,, J &b ... 7576 

right to-of relatives disqualified and females 

752, 753 

■-of wives and widows of the former . 753 
































of lunatics, &C....... ib. 

limitation/or a claim to. ...261 


of lunatms, &c ....... ib. 

limitation,for a claim to. .... 261 

time computed from demand and refusal of- 7M 


See Adoption Y II, 1165, 1160, 1167,1174, 1180, 1204 ; 

Alienation ; Assignment; Family; Widow ; Wife 194 
M ajoxuty— general age of —- now eighteen .... v ...1. 80/ 


See Adoption III. 948, 961 a ; VI. 1105 ; Ago, 

Male a havm alone full coparcenery rights.-. 653 

-— offspring a restraint on alienation. 814« 

—.t~ . rights arise immediately pn birth „„... 655 

—~—■— ---- or adoption 1145ss 

succession to -*s.*..,... 58ss 

Mid: Caste.....37!), 380, 526 

Mai. id Caste ....... 572 

MiHBBltr ............ 570j sn 

Ma/jb i 1 i vin i...... 571 

Manageii-— joint family usually represented in external trans¬ 
actions by a managing member .. ... 609 


right of -- rests on the -consent of the members 

609,760 

father is naturally the - of a joint family.. 609, 

638 

during his life and capacity for affairs.. 609 

afterwards the eldest member qualified . ib. 

elder brother ■ may take the management unless 

others dissent .. . 4 b > 

widow —for an infant... . 611 

See Minor; 

position of a... 609, 766 

power of a ——... . 170 

may discharge the religious obligation of the 

fdxn’dy out of its estate. . . 613 

can bind the estate and family by transactions 

for the benefit of the family......609, 634, 637/ 

or with assent ...... . ...635, 750 

or for what the creditor reasonably thinks to be 

for its bone fit... .. 654 

may deal .with the capital of family firm..... 638n 

may enter into partnership with n strango.r . 612 

may carry on family business for its benefit . 635 
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ay m ortga ge com m on properly for corn id on. benefit 03 o 

may incumber or sell for necessities..... 

can pledge property for the ordinary purposes of' 

ancestral trade .*. 

his gains and losses fall on joint estate ..... /08« 

authority of —- to acknowledge a debt ...... 102, 612 

not at liberty to pay out of the estate fathers 

debts barred by limitation ? ... *>1.2 

nor can he revive a claim against family barred 

by limitation ?.♦.•.* ^12* 61o 

presumption in favour of his transactions . 637 

i -especially in case of a father. 638 

general liability of members for his acts (Bombay) 750a 
transactions with a member only supposed to be 
a manager acting for the common interest up¬ 
hold..>♦......... 611 

transactions of-- bind ono who consciously 

takes the benefit......609, 61 /, 637c 

lessee from —— nor, discharged by a receipt for 

rent passed to him by another member .. 610 

authority of to bo liberally construed. 169,171, 634 

limitations on the authority of a-- .6llss, 635 

in Bombay ......- 636/, 638 

a managing Kliofc has not authority to give up 
important rights vested in the members gene¬ 
rally........ 612 

*s act obviously prejudicial invalid . 635 

fraudulent contracts by-rescindible . 613, 635 

alienee from-bound to reasonable care and 

inquiry ... 635# 750a 

• of minoris estate .. .... 6347* 

---—-— bound to guard interests of infants. 620c 

- -- no t a trustee ?.... 766 

powers of widow and mother as-- ...... 611, 612, 613 

payment to mother as-held to bind the son 611, 

617 

’s liability to account limited ...637c, 7635 

his liability for assets does not arise before reali¬ 
zation......... 7635 

- cannot claim for disbursements in excess of his 

proper share ..... 6137e? 

~ in suits represents the whole family ......615, 636, 750« 
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~in suits exceptionally another member perhaps may 

represent the whole family ... 630 

--to bind minor co-sharer in a suit must, it seems, 

have a certificate of: administration* ....675, 766a 

decree and sale against-alone affects only his 

own share . 6265, 636,706, 707 

deceased —’a interest not assets for satisfaction 

of a decree against him.... 628 

Rarnavam (or manager) of a Malabar Tarwad ... 609 d 
certificate to collect debts refused to him if a 

debtor of the deceased.... ift* 

-- of an endowment cannot impose rules on his suc¬ 
cessor . ...... 202 

See Administrator; Coparcener; Family, Joint; Father; 
Mother; Widow. 

Manas a put ra .......*... 920c 

Manava Dii arm as astra ... 30,39 

Manes op Ancestors .... 1082, 108,3 

Mannish, and Legality op Partition .. 829—847 

Mantras ....• 35, 47a, 874(7/ 

ManU —see separate List of the Hindi! Authorities, p.Jxxxvi. 

Manu Smriti ......... 84 

its age...... 46 

Marathi Caste .*. 513, 526 

Marriage-— is a Samsk&ra strongly enjoined .. 8/3 f 

.-of a girl a duty of the father. 822 

age of.. 873/ 

—-• is the only sacrament for a man of the servile 

class . 10645 

the prevailing idea of.. 426a 

-—— governed by customary law..... 00 

mere apostasy does not free from the HiiiclQ 

law of—..... 59 7a 

_is the origin of special rights and duties.. 426 

--not susceptible of a condition of nullity .. 187d 

- no t prevented by insanity . 908 

__of Hindi children is a contract made by their 

parents .*. ....•• 


* Administrator as next friend or guardian. On this ^subject see 
M urlulh.ar and Vdsuclcv v. Supdu and Bnlkrishna, I. L B.^3' Bom. 149 ; 
and Jddow Mulji y. Chhagato Raich and, LL R. 5 Bom. 306. 
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^>ccn persons of different castes possible only 

by cas te 1 avv a..*.. 42 6tl 

unequal — possible according to Viramitro- 

daya...... 82b 

jus connubii between many pairs of castes. 42i\l 

laxity of —— amongst Sftdras . 4255;;; 

its ill effects the satno as amongst tlio Romans... ih * 

con tract (purchase) in C hi na...*.. 278 n 

of $ftdras remote from Brfthrnanical conception... 425 

---looked upon as licensed concubinage... 87 

-~-treated with contempt... 1085 

and easily dissolved.... 423 t 1085 

not governed by Smriti law ... 425 

relations amongst the wild tribes and low castes 

discussed ......875ss 

in some tribes not attended with change of family 284 

Boraan matrhmniwm sine contientione . 284a 

prohibited degrees, of-- on father’s side to 7 th, 

on mother’s to 5bh ..... 4005 

with maternal uncle’s daughter allowed by cus¬ 
tom in the Dekhan, &c.. 868 , 888 

with sister’s daughter common in the South.. 1031 

out of the tribe entails expulsion in Punjab . 4225 

gift and acceptance necessary to... 1086 

higher forms of- formerly not allowed to 

S&lras. 36 

Asura-makes the wife only a d&si or concu¬ 
bine....... lb. 

fier verba de pfebsenti compared with the G&n- 

dharva..,.. . 2775 

forms of--as affecting succession. 538, 540 

4 rsha . 275; 514, 517, -519 

Asura 276,279, 280,286,287,514, 517,519,527, 538 

Braluna . 514, 517, 519, 527 

Daiva . 514,517, 519 

Gan dharva . 514, 517, 519 

KsMbra . 280® 

Paisacha ..... 4 517 

I’r&j&patya. 514, 517, 519 

Bakahaaa... 280, 517, 519 

Svayamvara ......283 

• onstoms ...-.. 279. 280, 284 
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A UK [A g E—is tlio fullest/ initiation ...A.:* 1Q^I 

— --initiates wife in husband's family .^1, ^9, 231 

wife’s legal exisfcehoe is absorbed in hiisbarffP 8 92 

effect of-- by approved rites on the womaP ^2 

by——property acquired by wife becomes h? r 

husbandV ......... 

exceptions —see Stridhana. 

effect of —— on wife’s property in Germany and 
' E p gland.—*.-.•>•••• 298 [e 

— -ceremony cannot be dissolved by contract . 426 

effect of-- between relatives or persons of 

different castes.......... • •• 874w 

effect of omission to recite the mantras proper¬ 
ly on ..♦ ..... 

possibility of legal-between the adopter and 

the mother of the adopted necessary.., ... LOS4 

See Adoption IV. 1063, 1064, 1065; YU. 1163, 1186; 
Degrees Prohibited ; Earnings ; Expenditure754??., 781 ; 
Husband; Maintenance ; Remarriage'; Rights,Conjugal; 

.Wife ; Widow. 

Mamiiaok E&myim-~-9ee Partition ..781 

_. of brothers and sisters; to be provided for in parti¬ 
tion.....781, 7827821 

the Sinyiti Ohandrikft imposes the charge inde¬ 
pendently of estate .. 7.82c 

M \kriaob Portion —provision for-- — on partition.747, 751 

daughters of deceased coparceners entitled to 

i__ .. BOla, 753, 754 

share given to a sister in-a partition is only 
a-..-... 303 

M a rim age aetfclcmexib...... ^92 

--- of land on daughter in the Punjab... 2bd7> 

trousseau in the S. M. Country...... 990b 

See Marriage Portion ; Pal la- 
Maiihted 'Females—' having issno. y ]f oma les. 

—---without issue. J , 

Marwath Caste. ...17/, 4ot>. 

Mate ex a l A unt - See Ann t, Mat cr naL 
Maternal, Aunts Sox—See Aunt’s (Maternal)‘Sort. 

Maternal IJncLK—See Uncle, Maternal. 

Maternal CnciaPs Son. •••_ . ..— . *33, 483, 493 

--—, heir'to married female.....♦ *». .,,..64h 548. 
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origin of * 

custom regulates matters concerning 
Should pass to disciple nominated by Guru 


discussed.....55.? 

■ s,..551, 557 
. 556 

Mumons (Cu r rc hi)*— governed by the Mahomedan Law ......... 597a 

but as to inheritance generally by Hindd Law ... ib> 
Mental Incapacity —See Lather 184#, 206 ; Idiot; Insane. 

Merchant— succession to a-. ..!*>$• ^6, 

Minor, Minority— now ceases at 13 years by Act IX, of 1875.. 6P2c 
--- not answerable for father’s debts during minor¬ 


ity 


7895 


uninitiated may perform funeral rites ... 1241 

bub not otherwise recite Ycdie formulas (Manu 

II, 172) .... ... i*>- 

See Age. 

position of a ■-in partition analogous to that 

of absentee.>..... 673 

•*s rights in partition.*.672as 

his assent to a partition is nob necessity. 675 

guardian of a —~ cannot enforce partition 
against the will of the adult coparceners ... 674, 815 
except to prevent jeopardy to the minors 
interests... 1 .-. 674 

- represented by guardian in partition .. 672 

- bound by such partition. 315 

*'s interests to be respected by manager and those 

dealing with him ..• 655 

interests of-to bo protected by the sovereign. 673 

the Minors’ Act for Bombay is Act XX. of 1864.. 672c 
(Se$ too Act IX. of 1861.) 
this not superseded by the provisions of the 

Civil Procedure Code (Act XIY. of 1882) . 673ft 

whether property of a —in an undivided 
family is subject to the provisions of the Minors* 

Act (XX. of 1864) .... 673% 674 

- not- generally subject to separate administration 
anyone may come forward as a next friend to 

a:........ 673c 

a relative to be preferred .... ib. 

administrators of-estate ..-. 672c 


* Kdlidds Havidat v. Prdfi&hcinkar Jibhal, Bom. H. V P. J 1884, 

p. 8. 
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minor— bound by guardian'a beneficial transactions ............ 672o 

and by a suit brought by or against a legally 

representative member of joint family* . 636 

remedy of a-against manager ...... 767 

— --- unfairly used in a partition may repudiate it on 

attaining majority.... 675 

See Family : .Father; Guardian; Manager; Representation 708a. 

Miras, MirasdIr.-...*76,177, 733?* 

-could in theory reclaim their lands at any 

time*..*.......*.•. 176 

their present position ... 177 

. ..g’ assent formerly necessary for admission to 

ownership within their village .♦. 733a 

Minis Tentoe — compared with customary tenancies in Eng¬ 
land.......*... -177a 

Misrepresentation— deprives consent of usual effect ... 1227, 1229 

Mi stake —see Ignorance ... V2&& 

Mitakshara— where paramount .’""“Y'l*** ^ 

-i s the commentary of V ijhane^vara on Yajna- 

v alky a.. -. ...^ 

- on payment of father’s debts .. ..1239ss 

-on power of alienation of a paterfamilias.. 1241 

See Adoption jpctBtiim ; separate List of Hind A Authorities, ixxxvii 

MimAMisRA—the author of Viramitrodaya...... 

Mohant —see Maliant. 

Mohat(jr Widow . .-.*.*... ^80 

Money LbnD|S r<3 <—inter se by coparceners conclusive of parti? 

tion P ......... 6$S 

Moral Deficiencies— persons labouring under—— disqualified 

from inheriting....-..... 154 

Mokoengabe .....^78, 2v9a 

— -- confused with dower..... • • ~79w 

Mortgage— not sale — allowed by ancient law....-............. 197, 732 

-— accompanied by possession... ib. 

-— requires assent of all coparceners...... . 821 

except those absent and in case of emergency . 632, 

731, 821 

See Coparcener; Alienation. 

-by son is subject to maintenance of mother and 

marriage expenses of sister ... 826c 

• * Gan Sdvant v. Ndrdyan Dhond Sdvant , I. L. R 7 Bom. 467 





































INDEX. 

' yy ' ■■ 

I'Sy page 

Mortg age — coparceners liable inter se in.proportion bo shares... '90 
a single coparcener may redeem the 'whole....*.... ib. 

and hold-as security for contribution. ibt> 

all sharers to be served with notice. . . .. ib. 

morfcagagee’s remedy lies against any share ...... 791 

a sale in execution of a decree on a must 

embrace the whole interest... < 90 

attachment and sale nob necessary to give effect 

to the lien . 628a 

--by father in Madras : all sons must be joined in 

suit. ^7 

dealings with mortgaged property ....... 746a 

~ -ju Kanara . ... 73.2ft. 

See Kanara. 

— .-- -> redeemable forever. . ib. 

so (formerly) in Norway. .- •«* . 734ft 

Mortgagee— may refuse redemption of part. 790 

-i- must serve all co-sharers with notice of foreclosure ib. 

--in execution must sell the mortgagor’s and his 

own interest .. 

See Alienation ; Mortgage 791. 

Mosaic Law— mixed up things spiritual and temporal . bhi 

- — compared with the Hindi! Law .•.. ib • 

Mother— does not include step-mother . 110 

- * never outcast to son .... 592 

-preferred as guardian to father . 355, -438 

See Guardian. 

_ as manager cannot alienate without necessity ... 611 

- - must bo maintained. 5936 

__ is entitled to maintenance out of the family pro¬ 
perty . 826 e 

-,» s claim to separate maintenance when allowed ...1180a 

claim of-- * to support not extinguished by al¬ 
lotment to her of a share . 793 

___ whether deprived of her right to residence by a 

sale of the family house..... .*..784, 826 

when inherits .. j • . . 199, 447 ss, 452, 456 

tliough separate ... . . 449 

_ _ postponed to father by the Vyav. May. in Gnjar&t 

110, 448 

- -succeeds to her daughter . .......548.544 
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-inheriting from soil takes absolutely P may not alien■* 

311. 312, 451 

- takes precedence over widow amongst Khojas ... 157 

and by custom in Gujadtfc .. 997*, 157, 392, 404 

but not allowed to dispose of the estate .. 157 

- a Gir&sia Is entitled to the Girdsi hakks by 

succession ......V... 448 

—~ postponed to son in collateral line..... 494e 

but not in a succession devolving through her ... ib. 

— s estate ...... 465 

— similar to that taken by a widow .. 110, 449, 451 

devolution of property inherited by --- ... .. ... 464 

property inherited through-by a, son once 

held to devolve in her line P .,.;.. 495 

inheritance to —— is rather by succession than 

survivorship.... 712 n 

in Punj&b among some tribes property inherited 

through — excluded from partition. ib. 

not so among others . ib. 

See Property, Separate and Self-acquired 714. 
son regarded by Vyav. Mayftkha perhaps as hav¬ 
ing an unobstructed right of inheritance to his 

-’s Apfizdbh&sbika Stridhana.. 3 00a 

but not said to be joint-owner by birth ..... 7.1 In 

whether such property taken by him is ancestral 714 
the Mitakshara does not recognize a joint owner¬ 
ship of mother and son... 146, 300a, 711?i 

nor does the Smriti Ghandrik& ... 297c/, 300a 

children cannot demand partition of ——’s pro¬ 
perty in her life........ g 24 • 

~~'s assent to partition required by several castes 653c, 

660, 6*61 a 

— cannot demand partition . 778a, 824 

except as guardian for her son ..... 830 

— is entitled to a share in a partition ......778, 815, 824ss 

right to specific allotment arises when parti¬ 
tion is made ...... 653c 

limitation of her share...,... 654a 


^ The property was aDesai’s vatan which, being a service holding, 
the o&stri (p. 467) may have thought inalienable on that account—-see 
9t Vatan.” 
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Mother:— under what conditions-takes a share... 408, 653c2, 7765 

--——’s share equal to a son’s in partition. 77S(t , 78*2, 819d, 

824 

share taken by-in a partition is only a means 

of subsistence (Smr. Chand.) ... 303, 78$ 

- —power of disposal over share given her on par¬ 
tition. . .. . .....781a, 8?| 1177 

cannot, by adoption, divest her son’s widow’s 

estate . .. . .......100, 984 

remarriage of-as affecting her right of sue- 

cession . . . * ...HO, 453, 469 

See Adoption 11. 910# 930 ; III. 984; IV. 1066, 1067 ; V. 
passim ; Stridhaua. 

Mothb r - i n - l a w— is the guardian of her daughter-in-law. . ....... 407 

direct—- has preference over step ... 52$ 

- - postponed to her daughter-in-law as heir to her 

son .... . .. 408 

- t — — succeeds to her daughter-in-law .518, 522 

See Adoption III. 974, 1000. 

Mother’s Cousin’s Grandson 
Mother’s Father’s Brother’s Grandson 

to Bengal law . . ... 4915 

Mother’s (Maternal) Aunt's Sons . . . 133, 488 

Mother’s (Maternal) Uncle’s Sons.. . ib. ib . 

Mother’s (Paternal) Aunt’s Sons. ib. ib. 

Mrityu Patra . . . . 199 

- — is a conveyance operating after grantor’s death... 220 

- -common under Hindd Law ... 220, 222 

- -- how construed ... . . . 222 

See. Adoption VI. 1111; Will. 

Mug lax Hakks . ... . 452 

See Allowance, ■ 

M'undium ..... . . . 883 n 

Munj— meaningot’ .. ..« •. * ♦ 1059w 

See Adoption IY. 1062, 10G4 ; Upan&yana 1062. 

Mitral! Caste . ... 442, 502, 522, 527 b 

Naigama Sect — seeCaste . 553 

ffTAiKiNS-— see Adoption VII. . .. . . 1214 

Hairs or Bf atars —see Tribes..... . 2845, 419k 

polyandry amongst.. .. . .2845 

decay of polyandry amongst. .. 426a 

- female gentileship amongst.... 421 


-is heir according 
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on N a pars— women of —— not allowed to marrry a 

man of a lower caste . 4 ; 24d 

marriage with brother’s wife disallowed.. 426a 

two husbands discreditable .».. ib. 

marriage of-dissoluble at will ..... ib. 

Naishtbika Brahmachari— successor of Guru. 500 

succession to-- —— .. 1*44 

JNaivedya — food offering to gods. 8-10 

separate offering of-is a sign of partition ... 689 

Nanak-ShahI Sect —see Caste ... 570 

heirs to a..... ib. 

Nakada Smbiti...... 47 

its age. 49 

Naryadari Holdings- sub-division of ----not allowed... 745 

nor separation of the house from the holding ... ib. 

daughter excluded from succession to —-~ 

by custom in some places . 480 

Natra —see Remarriage ..... ... 4636 

Nearness of Kin— to a deceased rajH preferred to survivorship 74 

Necessity —see Family. 682, 7506, 821 

Negative Element— of combined will the stronger.. 6086 

Nephew—( father deceased) and uncle have equal rights on parti¬ 
tion ... 74, 75 

--represents his father in undivided family ......... 851 

when-—‘Succeeds . 111,112,459,474 

— --—-s take per capita .. 459, 461 

-. preferred to half-brothers by Vyav. May.,. 4586 

———when excluded by surviving uncles ............ 111,457 

• -•— excludes a son’s widow ... 459a 

• -succeeds to his aunt... 545 

--to be preferred by widow in adoption . 1025 

— --s held to be sufficiently represented by their uncle 616 

sister’s son preferred to maternal aunt's son.. 4916 

-postponed to cousin,.... 474 

• -*— -— sister.,. 494 

contra in Madras ...... 494e 

«---to sam&nodaka.. 487 

See Adoption II. 898 ; Bh&ch&. 

Nephew’s Daughter— not an heir in Bengal...499 

Next Friend or Infant— any one may come forward as-... 673c 

a relative preferred ....... ib. 

See Minor. 

Nibandha— ranked as immoveable property.. 174 d, 772d 
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Niban ; dma— whether of necessity “immoveable property' 5 in 

statutes .*. 774 n 

widow* excluded from succession to --by Bri- 

haspati ... 270 

Niece— takes a share with her brother P ... .. 459 

sistor’s daughter not an heir .... 476 

See Adoption 1Y. 1031; Brother’s Daughter 497. 

Niece’s Grandson— his succession .. 497 

Niece’s Son— his succession .....• *. ... ib: 

See Adoption IV. 1031. 

NiLAKAN r eHA~-is the author of Vyav. May . . . 19 

life of. . 20 

Nim bamtya. . . 572 

Nirdhana— meaning of . . . .... 271 

Niiinay asindiiu — authority of . . . . . .. . 11 

-- . i g the W ork of Kamalakara .. 23 

See separate List of Hindu Authorities, Ixxxvi. 

Nitya Adoption — see Adoption VI ... 1143 

Niyoga— in Orissa.......... . 550a 

~-— makes the Kshetraja legitimate.... ib, 

Nomination— of a successor to a G uru........ 555 

Notice — doctrine, of — • .. . . .. - 8a 

-binding taker of property . .. 189 

- of foreclosure ..... 610«. 

See Adoption III, 956 ; VI. 1122 ; Ignorance ; Mortgage j 
Registration. 

Nullity —see Instrument . . ... 641 

Nuncupative Will —see l^ill . . . 668-, 813 

Nuptial Gift —" constitutes separate property .310, 724, 851 

Nuzzabana — usually taken by Hind ft rulers for recognizing an 

adoption . .... . .. „ 937 e 

N YAYADE1 SH . . . . . 241 

Oblations— funeral —- .. 19, 62 

performance of -? important..66 

See Funeral Ceremony ; Inheritance 62 ; $raddha. 

Obligation — a Brahtnana is born under three ——s .872, 919 

merely religious — s will nob be enforced by 

Civil Courts . . . 903 

—-— s of the father pass to the heir. 80, 1240 

- — to pay father's debts is a part of the inheritance. 163 

-- for debts dependent on taking property ... ...... 80/ 

limited by Act VLL of 1866 . .. ib, 
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Db1jga.ti.on— to pay father’s debts does not extend to those of 

other members .■.*. 

father’s securities bind sons unless they are for 

profligate purposes .*. 

assignment of-s . 

See Adoption III. 974, 975; VII. ; Debts ; Father; Pro¬ 
mise 195, 206. 

Obsequies—A doption VI. 1126, 112/ ; VII 1160, 1161, 1166; 

Funeral Ceremony. 

Occupancy —see Prescription. 

Occupation— of waste is under Hindd Law a natural right.. 172 

mere --does not confer ownership (Hit.) . 379 

Office —see Eldership ; Hereditary Office 784 ; Yafcan 745. 

Offspring— of concubine entitled to support ... 80 

_ ; —-(Sudra) of a casual connexion inherits if recog¬ 
nized ...-.•...... 83 

Oppression— of debtors under British and Native rule .. 786/ 

Oraons— se# Tribes ..... 28ln 

Ordeal, Kosfa ....•••".*. ^ 

Orders —see Airaraas .»•-•*•••..>•.•••«• 64 

Oro an— defect of, a cause of disqualification . 126, 153, *576 

Orissa ...............5507,, 868 

Ornaments—- commonly worn by a woman nob subject to par¬ 
tition .....*.. 208, /64, 1 35a 

unless given in fraud of coparceners.. 208, 735 

_ given for ordinary wear are Stridhana . 208. 310<x 

license to use-* on particular occasions not a 

gift of them ..... 186,294/ 

—— of courtesans exempt from seizure . 885 n 

__— given to concubine inherited by her husband. 515 

or her patron ?.....•.• *&• 

See Gift; Jewels; Partition. 

Orphan —See Adoption IX. 894c, 930# ; "V. 1073. 

Ottt Mortgage ..*.... 28 * 

Oudich BrXhmanas.. 1213 

Outcasts— sons born before father’s expulsion are not 1 lo45, 585 

but subsequently born share his expulsion... 1545, 585 
-’s daughters are not expelled .. 1.*>46, 585 

— --s and their children, are disqualified from inherit¬ 

ing....154, 576, 579, 587 

— -doctrine does not apply to families sprung from 

sous .....*. .. 1546 
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Jcastjs— See Adoption II, 907, 908; III. 946; IV. 1066; 

Disqualification *, Exclusion; Maintenance. 

G wjk:ers me—origin of ——...*.. 171 

--- is a matter of-secular cognizance . ib« 

law of —- discussed by commentators at an 

early period ..... 241 

in what ——* consists .. . 188 

possession necessary to the completion of-■ ... Ilia. 


constituted by right of exclusive use ... 319# 

complete — in the taker is the general prin¬ 
ciple of Hi nd4 Law ..... 711 w 

power of alienation not essential to-- ... 319a, 321a 

comparison of European laws . 319# 

--under Hindi! Law nob lost by absence... 732 

nor without owner’s will.. 172, 649 

subject to public law ....».... 188 

restrictions still recognized in the North of 

India-.,.-... 1766 

———— arising from possession ... 697 

—-- of the transferee cannot be greater than that of 

tl io transferor ....... 7 

- -of village communities over common lands . 732n 

tribal *—- of lauds the source of individual- 

138*, 732» 

tribal-not found in Bombay Presidency. 422 

-unobstructed... -... 333c 

-obstructed .*... 334 

-- collective in Malabar ...... 656$ 

See Adoption VII. 1149, 1150; Gilt; Possession; Property; 

Sale. 

Paisic iiA Marmact .-.-•...••••..517,519 

See Marriage. 

Paksha Ceremonies ...1147/ 

the Jains have no --— ..... 9017 a 

Pal ak Ka^ya — quasi adopted or foster daughter ..925c, 1016 

- -~ may be discarded .. 933a. 

Pa la k A Putra. *.*•& ....-925.. 926n, 1015, 1144,1212 

See Foster Son. 

Falla...............♦*:...297, 513 

provision must be made for.... 392 

in Gujarat *- —- resumed oh,widow’s re ma mage. 418a 

Pa n p its (or $asthis) • 'opinions df —r-' ...... 

173 h . ", - - . ’> v .. 
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Pandits (or Sastr is)— testimony of ........ . „, , p , ]0 

See Adoption L 866 ; IV. 1063 ; VI. 1089. 

Parades!— meaning of. ...... 8116 

See Caste. 

Fa raphe rnaua ..... . .. TL$id 

PauIsaha Smriti ,..... 47 ? 5 $ 

Parce&er -- See Coparcener; Illegitimate Son 4 ; Partition. 

Parent— to act with anxious care in giving a son...932 

--—— s entitled to maintenance... 263 

order of--s’ succession . . 448 

comparison of Salic Law. 4486 

See Adoption passim; Father; Gift 7786,807a; Guardian; 

Inheritance; Maintenance ; Mother ; Partition. 

Parents’ Safinas— succession of - - to Sfcrldhana. 152, 517ss, 543 

PAribh is r j Ka Stmdhana — according to the Mitakshar& no dis¬ 
tinction between —— and other kinds of 

.Stridhana ... . ....146, 297 

succession to - -according to Vyav. May. 146 

Parit Caste ... . .. . .. . . 449 

Parties to S ens—all members of joint family must join as 

plaintiffs.... 608^ 

one in possession before institution of suit is a 

■ necessary party ... 686 « 

See Family ; Father ; Manager ; Representation ; Suit. 

Partition — defined .... 599 

Vynanes vara’s definition defective...... 600 

-— i s regarded by the Civil Law as a kind of exchange, 597 

--is a particular kind of intention....... 195, 841 

in-there is a break of continuity of the 

person andfamilia .. . . 67^ 

separate enjoyment for convenience does not 

constitute.....693, 779 

*—- how a source of property .. ......60,67 

division of the subject of.. . .. 600 

will to effect. . 680 

- favourably viewed by Hindd Law. 6736 

family is the basis of the law of — ~ . . 598 

--governed by usage . . 7 

See Custom ; Usage 

-accord ing to caste laws .. 659ss 

son’s right to claim — derived from his co- 
ownership . 714 ;. 
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Pi\GE 

-requires consent of all members (Maroomakata- 

yam) .»••••* * * •••».**** 7oBd 

Complete and 'Partial. 

son's right to—- denied by many castes ... 659, 660 
in. Bengal son cannot obtain—— . 363 

— of self-acquired property when allowed,..,. 657, 658 

— of ancestral property held by father at will of 

son ..... 171, 657, /96 

— confined to descendants of a common ancestor ... 654 

— claimable by grandson after father’s death ... 658, 801 

— extends to the fourth in descent from the com¬ 

mon ancestor if present ..672, 8285 

— nob claimable by a grandson during life of his 

father against the father’s will * . 6985 

— deferred till delivery of pregnant widow of de¬ 

ceased coparcener.. 75, 657, 847 

right to-confined to demandant ... 665 

cannot take place between husband and wife... .. 91 

between co-widows .*.. 163 

females cannot demand.. 677 

otherwise in Bengal. _6?8 

mother cannot enforce -—- .. 77Sn 

when a’guardian may claim-on behalf of the 

minor...*.671, 830 

a co-sharer practising fraud does not lose his 

share . 680 

See Fraud. 

persons disqualified to inherit not entitled to *—~ 679 
■ may be enforced by purchaser of undivided share 

705, 708 

in such a case effect to be given to the particular 

transaction.*.*•<*.«•••*. 705 

See Coparcener. 

coparcener must claim — of his whole shave... 699 


* The roles presume an estate descended to the father or taker, by 

him in partition, not a mere right which he may assert, as before 
partition. In the latter he cannot be superseded by his sons. See 

Mit. Oh. I. Sec. It. para. 6 ; Sec. V. para. 3 and note ; and Yaju. II. 

117, 120, 121. The Smriti rule as to the share claimable by a son 
after his father’s death is extended to the case of a claim made by 
the son ou his lather after the father’s separation but no further. 
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final *— re-opened for one excluded as outcast oil 


his expiation ........ b8a 

in-- the presumption is of all property held 

by coparceners being joint.*...... 708 

possible without property .. 840 

part reserved is divisible .... 702 

of lands redeemed may be enforced after a 

previous—— .... 684 

property omitted through inadvertence subject 

to....... 702, 735, 883. 

comparison of Roman Law.*... 702 

of lands subject to public service....... 268 

of a vritti how made ... 7oQc 

woman’s jewels excluded from.... -207, 8I0« 


also reasonable gifts from father to son ,. 778 1, 807 

--- anc j t 0 a wife or daughter... 208 

is to be made of property as actually subsisting 
without allowance for previous inequalities of 

expenditure...... 763,885, 83G 

unless there has been dishonesty ...764d, 885 

of liabilities on inheritance....— ...746, 783 

valid incumbrances to be deducted .... 748n 

of debts and other liabilities ..786 r 791 

marriage expenses of unmarried members to be 

provided for .... ....781 

regulated by the nature of tlse property a» divi¬ 
sible or not..... 770 

in specie not essential .........682, 703 

of divisible property how made .... 770 

of naturally indivisible property ...784, 831 

in —*— iof Bhagdhari and Itfarvad&ri no subdivi¬ 
sion allowed .. 745 

may be made with reference to property itself 

bnpartible .. 740 

—-in case of partible and impartible 

property of one fared ly ...... 264, 740 

compensation for impartible property taken by 

one sharer . 735 

comparison of English Law .. 735/J 

may be postponed during a life-estate.-.-.682, 843 

---——- 0 ? a mortgage.....684, 701 

not constituted by mere arithmetical determina¬ 
tion of share.*;..,...,682, 685#, 694 
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not constituted by taking profits in shares. 693, 694 

but is by a limitation of rights to particular parts 

without actual distribution.- — -. 70*3 

not constituted by agreement to divide lands still 
to be recovered.. 684 

- effectual though not by metes and bounds. *. 682», 841 

determination of shares on...... 763 

- limited to coparceners in existence ........... 75, 792 

Equal and Unequal . 

in ancestral property father’s and each son’s 

shares are equal .. 770 

according to Bombay High Court —•— as to all 

self-acquired property uncontrolled .... 771, 772 

in spontaneous — of self-acquired property the 

head may reserve a double share .. 770 

he takes an equal share if —— is enforced ... 770, 771 

father to distribute equitably . 771 

-- nob bound to equality by custom. 772c 

between brothers must be equal...... 778, 806 

collaterals per stirpes . 778 


779 


783 


rights arising from sole possession of a portion 

by a copuree .. ib. 

compensation in such a case ... 779 

oolibrary ruling.... ... 76. 

comparison of English law...* *»• 779 f 

in case of a house built by a member out of his 

separate funds ..... 

Possession. 

—- between reunited coparceners the shares 

are equal...........•••«'. 

mother in a —— takes ait equal share . 778a 

- 7 -- with an only son a moiety ...... ib. 

by division of profits ...♦ .. 786 

distribution of acquisitions by different par¬ 
ceners proportionate to contributions.. 725 a 

unequal -—~ not now recognised .. 771. 807, 820 

~-.-- except by consent .... 844 

• of unequal gai ns ‘feist be equal.• •. 728c 

'partial — not provided for in the Ilindd Law 

Books..... 

--not claimable. 661, 699, 84l b 

* --effected only by consent 601, 699, 744, 785 
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among sons cannot be-effecfced against their will 195, 005 
Method of ~- 

in-no account of past transactions is to be 

taken ... ,.,.7/8 

except from the time that-is wrongl y refused 77Sd 

deduction from share for prodigal expenses .. 786 

partial distribution brought to account in a 

fresh general .. .. 77$ 

against the branch previously benefited.. 699 
rights and duties arising on... 763 

- duly claimed gives a right to account from that 

time .....764a, 769a 

in the case of enforced —~ complete accounts 

must be taken from time of demand . 764 

bfit not generally any further back .765^, 767 

- account how taken . 769 

in a suit for —all the coparceners must be 

before the Court .... 764 

computation in case of one member’s separation. 

763, 764 

if detrimental Court can refuse. ... 676 

under English Law the Court regards all equit¬ 
able rights..... 678n 

decree for-effects a severance ......663, 683 

—-- not a suit without a decree ... 842 

effect of decrees suspended by appeal .....,663, 8426 

decree for — of estate paying revenue to be 

executed by Collector .. . . 794 

Incidents of —— 

repugnant conditions cannot be annexed to es¬ 
tates taken on.. . ..... ib» 

the right to-cannot be annulled by an agree¬ 

ment never to divide certain property,* 
trade partnership constituted by agreement 

in. ... 0 90d 

signs of implied will to effect —..687, 848—856 

- may be proved like any other fact ... 848 

incompleteness of—must bo proved by those 

who assert it .....702, 708a 


* Edmalinga Kkdudpure y. Virupdkski Kkdndjntre , I. L. B. 7 Bom, 
538,. 
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BACK 

Pa rtitxqx —* Consequences of ■— 

--„ otice made is‘final .,,.702, 703w> 834, 837, 8<:>8 

---- does nob make members stranger a . 231, 238 

-- does not close all claims of father and son in case 

of pauperism..•... **•’• 

— -—- does not deprive son of the right of inheritance. 359, 

793 

son born after —— sole heir to parent s share ... 355 

--- of newly discovered property... 833, 834 

— -- of a courtyard advisedly retained for common use 

refused.... 830 

so when division would prevent proper use .. 832 

consequences of partial — — .-. 778 

partial- - separates the family as to the part- 

divided .....699, 7015 


---— but no further... 702 

inchoate-- does not alter the rights of copar¬ 
ceners .... 683 

rights of tenants of united family after -—- . 717c 

evidence of—see Burden of Proof; Evidence ; Pre¬ 
sumption ........ 087, 692 

limitation now affects some cases of . .. 828 

exclusive possession for 30 years bars an action. 

for fiirfcber. ...• • .• • 696 

mortgaged property redeemed by one member 
and held by him exclusively for 20 years is lia¬ 
ble to...... 694 

See Adoption II. 93fm; III. 1009^; VII. 1189, 1190; VIII. 

1225; Charges; Coparceners ; Debts; Disqualification; 
Distribution; Division; Elder; Endowments ; Expenditure 
835, 836 5 Family 5. Father; Female; Fraud; Furniture 
730 5 Grandson 5 Grant; Idol; Illegitimate; Indigence; 
Maintenance;Mother; Ownership; Patrimony; Property; 
Widow. 

Partner— s’ relations distinguished from those of a joint family. 598a 

---in business when inherits to a Banya ... 135, 136, 1.38 

Partnership— joint family converted into-- see Partition ... 690$ 


PiSHANpAS ....•. 

Jains are.. .. 

See Caste. 

Pasture Grant; Inarm 

Paternal Avm—aee Aunt, Paternal. 


568 
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PltiiiKL Y ax an —see Yatan, 

Patita— what actions make a man....... 558 

--—. may inherit after peuance .... 58 a 

Pat m a a at age— is legal by Act XY. of 1856 ..... 414 

-- of a widow allowed among Shdras ..... 423 

children of —— ——generally legitimate. 387, 388, 

413 

See Remarriage; Paint. 

Pat wipe— said to have the same rights as a lagna wife . *&• 

-— during first husband’s life* time without divorce 

is but a concubine ..... 415 

See Pat Marriage. 

Path i—rneaning of —— ...-. 885 

who is and who is not a.. . 23 

——-- alone entitled to allotment, according to Smriti 

ChandriU ... 885 

wife other than-entitled to maintenance only 

885, 93 

— -alone has a right of inheritance according to the 

Sfetra ..86, 93, 258, 421 

Patni Bhaga— origin of—- .*......285, 422, 819 

~_prevalent in the Punjab and in Madras . 422 

_— not now recognized elsewhere ..*.. 819 

p atria Po test as— under the Hindd Law .213, 288, 666 

Roman-see Adoption YL 1086/*; Father; Siri- 

dhana. 

— -- extreme formerly.....281, 288 

--— gradually limited......XA 

Patmmony— once inalienable.... * . 197 

causes of this. \$7a 

. ~_recovered by father is separate property.. 720 

unless recovered with aid of ancestral estate. 723 

mother’s assent required to partition of-- in 

some castes . 660 

father’s assent required in many castes .. ib. 

— -- according to the Smritis not divisible . 732/* 

See Inheritance ; Partition ; Property 733. 

Pattadeikar). es head of a Mafcba".....>. 568 

Paenarbhava == son of a PaiitiarbhO .. 6525 

Pauteh —See Adoption Y. 1075; Indigence ; 'Maintenance; 

Partition... 793 

Penal Code, The Indian--- see Adultery. 
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&£&6 nce —* questions- on.... H 

~-treated of in Ydjnavalkya ... 13 

—-hi case of adultery...... 424,593,885 

--—-- fornication .. . 424 

~---- ■ -an out-caste...„... 590 

See Disqualification 58 a. 

PENSION,..... ] gQ 

-~——. substituted for a saranjarn must support junior 

members... Y42 

- not attachable .... 77 5n 

See Nibandha ; Property. 

Permission —see Adoption passim; Sanction. 

Perpetuity .rule against-under English law rests on 

public policy ... 200 a 

-j u favour of private persons disallowed 184,216n, 260, 

668 w 

oven under the form of a religious trust.. 203/?, 

~ - — in favour of an idol or charity v .. . . ig£ 

See Endowment; Trust. 

grants of land in——not incompetent because 

raj impartible ... 393 

obstacle to-in the presidency towns. 226 

not in the mofussi).... 

Personal Inheritanc'e—(E nglish Law) ,... 773 

Personal Law— governs duties ..... 7 ' 

Personal Property—(E nglish Law).......*. 773 

.—-——-~ in stocks and shares. 775 

Per Stirpes —see Partition. 

PhalayIbhaga — division of produce ... 7 qq 349 

See Partition. 

PrONORis Cano ..... 

Pile rim age— not recognized as a cause for alienation . 300 

expenses of a ———. not awarded to a widow as 

against her brother-in-law. 7 G 1 « 

Pious acts— are indivisible ... Q o| 

Pjtridvtt ss Enemy of Father —sec Enemy of Father..... 533 

Place of Adoption .. 

See Adoption YI. 1123. 

Place of Worship and Sacrifice-- indivisible .. 734 

Polity ............ .... # . 

Poll (if ton— arising from death 5 duration of..**.**..’ 95 ^ 

-as affecting adoptive father and son— see Adop- 

U 4 a ti0n 111 950 ; VI1 ...*.. 1160 









































---. i n Kamaun. * 28 :% 


-.- in Kamatin. 28% 

---- still subsists iti Cochin ana Trayalicorc . 28*3 

and amongst many of the aborigines of India. 419 

such as Tobhiyars.. 419ft 

-—- amongst the Kfiyars...... *b. 

and in Seoraj, Lahoul, Splti .. ib. 

fraternal-amongst the Thiyenu... ibi 

and Khfeas ..... 28% 

— -— reduced to biandry ....-. 284 

its effects on inheritance...------- ib. 

transition to the ordinary system.... 285 

— -— connected with niyoga... 289 

-in Sparta..... 289 a 

Poi.TGAMY—is referred to in the Yedas. .... 87% 

Possession— its effect under Hindft Law .. 692ft 

adverse and permissive —*— discussed ... 687c, 693, 

696, 704a 

partial --extended to the whole when right¬ 
fully taken.r....;...1213ft 

separate —— of part of joint estate. 634ft* 778 

—--by the mortgagee is acquired by a bond fide 

attornment of the mortgagor... 69(rn 

— -not always given to a cultivator ... 696 

-- by Collector to protect revenue not adverse to 

real owner... ..... 7 01 a 

• -— in common by joint family ... 675, 697 

~-~~ by co-sharer; its nature .. 633 

Roman and English Laws compared with the 

Hindi Law ....683# 

~-—- by one joint tenant is-by all... 697 

unless distinctly exclusive..... ib* 

exclusive-constitutes separation.,.. 083, 697 

See below. 


-. —.— necessary to bar co-parceners 694, 695% 

69G, 697e, 70% 

mere non-enjoyment not equivalent to exclusion . 704a 

change of ~— when dispensed with.... 179% 1213 

-...-- generally essential to change of 

ownership ..218, 221, 695ft 

comparison of Roman Law... 695ft 

not necessary to validate gift to son .. 686 % 811 

change of-replaced by registration ... 685# 
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FA*6 

’ossessiox— exception to change of —- being replaced . 685$ 

-- rmV y b e tifepeused with when the deed is incon¬ 
trovertible P........121b/> 

separate -—- a sign of partition. 683a, (392, 695 

--once held essential to partition. 841 

---as to ownership of separate share ... Ill# 

-perfecting title may be acquired notwithstand¬ 
ing an irregularity in taking it.*.••• 696# 

-giving by a single co-sharer bo purchaser protected 633 

exclusive by a single co-sharer raises a pre¬ 
sumption of its being his share in a past par¬ 
tition............. ......633c, 695 

--— acquired pendente lite is subject to the deci¬ 
sion.*.*. 686 

-----before suit makes possesor a necessary 

party . ...*• 1 b* 

-is the strongest proof of ownership.. 172 

——=—r. as a title prevails until a better is shown ... 6956 

title by ~ i -— arises concurrently with extinc¬ 
tion of the right to sue .. 697 

long -by a member with consent of other 

sharers gives him a right to retain the parti¬ 
cular portion in partition ... 779 

--by several in succession must be connected by 

lawful derivation to give a prescriptive title 

to the last .... 704* 

--- acquired permissive! y or by tenancy does not 

become adverse by mere non-payment of rent 

for 12 years ..^... 696/* 

__—- by the mortgagee after payment is not necessa¬ 
rily adverse ... ib . 

suits for ——... -.*•••.. ib* 

,—,-— refused to co-sharers excluded by one? . 643 c 

See Coparcener ; Gift; Limitation ; Notice ; Partition ; Pre¬ 
sumption ; Property ; KegiStration , Sale. 

PoSSBS80.UK ACTIONS ....-. 696 

—„- jurisdiction.... ib* 

Posthumous Son '—obtains a share after partition .... 703 

See Adoption VII, 1150 ; Sou 792. 

Povmcrt QuALiriCATtOiN '—see Adoption V, 1075 ; Daughter 
(above, p. 1308). 

Pkabhu —See Adoption III. 952c; IV- 1029; Caste 521 
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-see Inheritance 2? 1; 


FvAJ i pati— declares patrimony irapartible- 
P roper by A ; Patrimony. 

Plia|?i'P.ATi r A MARRLA.GJB...*... 514, 517, .519 

See Marriage, 

Precedence— of begotten son over adopted son . 1186, 113/ 

See Adoption III. 955n; VII, 1187; Eldership ; Primogeniture. 

Preceptor— of a Bmhmaxia, when inherits.137, 481, 496, .500 

— -- inherits to a Naishfchika B rah much ari .. 114, 500 

Pre-emption— arises from, former ini parl-i bility of patrimony ... 731 

right of-may be exercised by a widow taking 

by inheritance ...,...313a 

Preference— in adoption by a widow, rule of-...•. 1025 

Pregnancy— of widow postpones partition ... 657 

See Adoption III. 945, 1011 ; Partition. 

Prreared Foo u—indivisible.. 831 

Prescription— under the Hindi! Law ...6956, 598 n 

comparison of Roman Law ... 698b 

--- under the Bombay Regulation V. of 1827. 697 

-- docs not arise where successive possessions are 

unlawful...... 704 a 

See Limitation ; Possession ; Ownership, 


Present-— from a friend is separate property .... 
—-- to a woman ; succession to-.... 


340 

544 


See Stridhana. 

Presidency Town— residence in —- does nob of itself subject 

a Hind4 to English Law ... 

testamentary law in —-•-- ^ See Will. 


Presumption- 


708 
729 a 
729 a 


—of union of a Hindi! family .. 

of joint estate .,.. ...688, 708, 720, 7246, 

this is easily overcome ....•• 

in favour of joint acquisitions in united family 78, 709, 

720, 724A 

circumstances may rebut it ... 78 

in case of separate acquisitions asserted and de¬ 
nied ...-..... 729a 

of separate acquisition from conveyances; in a 

single name and long enjoyment ...• • 7245 

of partition from separate possession.691, 69.5 

quiescent enjoyment of part. 681, 697 


> of allotment in partition agaiust him who long 

holds a part of an estate exclusively............... 633c 

of death when arises ......... 676 



































^ JMi 7iON—in a benami transaction. 722 

- c f acquiescence of eo-sharers when lessee conti¬ 
nues to hold under lease from a divided member 779 

— -of a debt contracted by the manager of a united 

family being joint.-... 749 

— -— in favour of widow’s dealings approved by heirs . 1217 

---in favour of adoption ......1094ss 

-- against the gift of only or eldest son except as 

dvyaimishyayana . ..1209& 

See Adoption IV., .VI; Burden of Proof; Evidence* 

Priest— s fees and duties of —— ..... 898, 411 

-_— inherit from Yajamana .. 714 

widow may succeed to emoluments by custom ... 411 

she appointing an odiomtor...,...,. ib. 

an intruder may be sued.... ib. 

See Property, Sacred, 

Pi 1 1 mo gain IT ore . origin of — ...... 914 

*——‘—'• under English Law .... 60 

„——_ in ancient Hind il Law ...... 69 

***-was a right of headship rather than ownership... 787 

•—-—i-—-' connected with imparfcibility ... 785c 

instance of succession under rule of—— . 7On 

junior son by birth entitled to precedence over 

elder son by adoption ....... 985# 

provision for younger brother where —— pre¬ 
vails,....... 268 

traces pf—■— still preserved .... 736« 

contests as to-in India and Europe. ib. 

See Adoption II. 955??,; Appanage; Brother; Custom ; 

Eldership ; Precedence ; Raj. 

P r i voir a lit y— ruled usually by a single line of Chieftains .. 785 

various modes of succession to. . .. 736 

Prltidatta— is the affectionate gift of the husband ... 146, 26?, 519 
See Stridliana. 

Privity— connects successive possessions ... 794a 

Privy—* is indivisible ...... 832 

Probate— granted to adopted son... 1233 


See Adoption VILI. 1233 ; Wills 225, 226. 

Procedure—H indi! ... 239 

pROCEEIHNCS— legjfrl .. 24 

See Adoption Yllf; Limitation ; Suit. 
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194? 


—by deputy was common in ancient times 

on a Sihlra a ground of expulsion. r ^ ’ 1 

Prodigal —see Expenditure 78(br; Father ; Interdiction. 

Prodigal Expenditure— deduction for. . 

; See Coparcener; Partition. 

Proj>igalit v of Father— a cause of rescission by son. 

See Prodigal; Burden of Proof. 

Pro fits —'See Rents and Pro libs; Partition... .... .603, 691 

Pro nlniTio nt —see Adoption Ilf.*... 968, 969 

Prohibitive Will— prevails over active in a combination .. 608 

Profligacy —see Alienation ; Debts ; Interdiction ; Partition ; 
Prodigal. • 

Promise— s are sacred ...189, 256, 295, 747a 

-a now create only a moral not legal obligation... 195, 296 

property promised morally inalienable . 206 

gratuitous-s generally void.... 196 

—--made by the father binding on the sons ...... 161, 747 m 

-- to wife if reasonable binds sons..... 208 

fulfilment of--postponed to maintenance of 

family ....... 1212 

See Adoption 111, 952; Father: Son.. 

Property— 

A. Its Characteristics undek HindO Law. 

nature of-under Hindi! Law. 173 

power of sal© not a necessary incident of- # 

local sacrifices held a consecration for tho benefit 

of the first occupants .. 197 

-- allodial rather than feudal .... .. 173 

--- takes its characteristics from the family law. 237 

they are not qualities inherent in the land, Ac. ... ib. 

--- referred to religious connexion by the ancient law 55 

-connected with family sacra. 66 m, 587, 752a, 1082 

rights of-under the IMihmanicul .system 

connected with spiritual union . 63# 

possession of —-* essential to an effective sacri¬ 
fice .... 62 

partition attending dispersion of sacra .. 731c/ 

—“-as viewed by Hindi! Law is in itself capable of 

alienation (Smr. Chand.)..♦... 1/0 h 

sale of land once disallowed..197, 732 


^ See Bo. Gov. Sol- .No. 114, p. 6, parti* .12. 
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-rel i gtous giIts aporared.. 

___irresnmable.138«, 174, 202 

these the source of the right of alienation ... 192, 73W 
comparisen of history of the religious gifts under 
English Law... 

— under various other laws . . 

Bee Dedication ; Endowment; Gift; Grant; Idol; 

Sacra. 

ownership regarded as indestructible without the 

owner’s will ..*. 

See Ownership. 

— conceived as not transfer rible without consent. 64P, 

1161 

bow far volition passes-depends on personal 

law .. 

partition originally a mere distribution for use... 

—. may be freed from special custom by mutual 

consent ..*.. *«* 

intention to free — from custom must, bo 

expressed .. 

Limitations of . ..*.. .***■ 170ss 

—-by owner restricted.. 17$ 

--~-must be in favour of an existing person 

182, 185, 1110, 1333 

—— cannot generally be made inalienable .. 188 

limitation of female ownership... 176/;, 308ss, 452, 733 n 

limited rights of widows .....97* 98, 314,1113 

---of wives.*.91, 777 

comparison of other systems... 17G£ 

See Daughter; Female; Stridhana ; Succession, 
ownership and succession of tribes and village 

communities ..1.38a, 172e, 732?* 

succession of Brahrnana community . 138 

a stranger cannot be introduced as a co-sharer 

without assent of co-members .... 733a 

Mirasi rights ....176,733a 

Bhagdari and Narvaclari estates* .. 175 

private property generally subordinated to tlie 
will of the sovereign ..1785, 185 


* See Born. Gov. Rec, No. 114. At p. 5 is an instance of the vil¬ 
lage changing the seat of cultivation trienuially, which illustrates 
Tac, Germ* 26. See too 5th Rep. 723. 






























ropkrtv*— religions gift'usually mal-tenable . 197 

—-limited to a corporation or family...200, 202 

limitations unrecognized by the law are refused 

effect by the Courts # .. 13] 

See Dedication ; Endowment; Custom; Grant; Inam; J&gir. 

B, Sources of Property. 

right to —— acquired by occupancy .. 379 

inheritance and partition how sources of-• 60, 07, 

600 

Sec Endowment; Gift; Grant; Inam ; Inheritance; 
Limitation; Occupation ; OwnershipPartition; 
Possession; Prescription; Reversioner. 

C\ JoRAti ' Relations connected with Property generally. 

I. Resting on Volition of Owner, 
a. Transfer and Of cation of Rights $<j act inter vivos . 

— --- generally alienable ..... 1700 

illegal restriction on a coparcener’s dealing with 

his share disallowed......... 713 

personal-= self-acquired ... 1242 

the right to give it away ....... 648a, 772, 1242 

— -self-acquired and separate may be given or be¬ 

queathed... 139, 182, 477, 772 

or otherwise disposed of by tho owner.. 198 

interests unknown to the law cannot be created. . it/. 
See Abeyance; Alienation; Coparcener; Gift; 
Mortgage ; Partition ; Perpetnity; Purchase ; 

Sale; Trust. 

fi. Disposal by Will 

See Bequest; Dedication; Devise; Endowment; 

Gift; Testamentary Power; Trust; Will, 

II. Descent and Disposal governed by Law. 
a. Under the Law of Inheritance* 

- -—.— is inherited for religions benefits .. 587, 716<? 

-- taken as a “ universitas” .. qgo 

ancestral-descends in direct male line with 

its accretions.... . 70^ 

Kumar Taralcemar Roy y. Kimar Soslil Skihlw,remar,h R 
. A. JV1. 7 ' ‘ 
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P ao pe im—descent of ancestral *- - obstructed and unob¬ 
structed.... 68 

See Bandhu; Daughter; Daya; Descent; Devolu¬ 
tion ; Father; Female ; Gotraja Sapinda; 
Grandson ; Inheritance; Mother ; Perpetuity ; 
Stipinda; Son ; Sfcridhana; Succession ; Widow. 
Under the Load of Partition, 
why land and dwelling house were considered 
indivisible .... 731,782, 


7 88 


endeavours to preserve * 


in the laws 


of the various countries ..... 733 

self-acquired —— when mixed with ancestral 

—— beco m es ances fcral — ...710 

i\ grant of land in charity, if not for particular 

purpose, is divisible-* ... 817 

ancestral-partible at will of father .. 657 

distribution of ancestral ——» once allowed merely 

for use.... 73l|jt 

consequences of this...... ib. 

See Brother; Coparcener ; Debt; Distribution ; 
Eldership 5 Family ; Father ; Mother; Nephew; 
Obligation ; Presumption ; Primogenit ure ? 
Sister; Son ; Stridhana; Widow; Wife. 
y. Under the haw of Adoption. 

See Adoption VIT, VIII. ; Son; Widow. 

III. Liabilities annexed to Property or attending 
interests therein . 

burdens on —— .... 160, 245, 746 

« nob hypothecated for father 5 s debts..... 77 

yet is assets for paymont of debts in the hands 

of the heir ..... 169, 193, 194, 716 

zamindari descended from father is liable to pay 

his debts.... ... 81 

- even self-acquired, not alienable so as to de¬ 
prive family of maintenance.... 648, 1242 

attachment of impartible-for debts discussed 161 

-~-. of family es tate.... 64 9 

provision for concubine a charge on-......... 164 

See Appanage; Charge; Creditor; Daughter; 

Debt; Disqualification; Family; Father , 
Female; Maintenance; Manager; Mortgage? 
Purchaser ; Reversioner 96a; Bister; Widow; Wife. 


17 5 it 
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D. Classes of Property. 

I. According to Natural Character, 
a. Immoveable Property. 

what is immoveable —— under Hindfl Law? 

question discussed .. 772d! 

immoveable-in legislation,...773ss 

immoveable-includes a hakk... ib. 

and arrears ? ......... Ib. 

-- may include property purchased 

with capital or profits of 

ancestral moveable.. 7096 

immoveable-does not include an annuity from 

Govornment land revenue . 773 

but one to a temple out of extra assessments held 
a charge on...... Ib. 


—>— -regarded as inalienable except with 

assent of family ? ... 648 

-—-not disposable by owner P..... 772, 813 

power of disposition supported by a Sastri. 814 

and allowed by the High. Court of Bombay.. 772 

naturally indivisible-• how disposed of ...829—832 

immoveable *-not to be aliened so as to reduce 

family to indigence .,. 604, 758c, 1242 

a compound is divisible -- under ordinary 

circumstances ............ 832 

restrictions on widow’s disposal of —---...... 777 

See Alienation ; Stridhana; Widow; below (3. 
a, a. Moveable Property. 

- not identical with '‘personal property” 

Tinder English Law ..... 773- 

-disposable by owner.. 812, 813 

widow’s power to dispose of.... 777 

See Personal Property; Stridhana ; Widow. 

IS. Incorporeal Property. 

Hibandha declared immoveable... 174d 

- includes a religious fund .... 785™ 

See Hakk 772; Mbandha 1 74d, 773 ; Pension; 
Saranjam. 

y. Indivisible or Impartible Property; see below D. II. 

indivisible-- described . 728 

legally --■ described ... 735 


enumerated ..730, 784, 831 
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Property —legally indivisible, so to be disposed of in pai fcifcion 
as to secure maximum of advantage to 

all coparceners .. • *. . 

may be sold and proceeds distributed or 

J > fro a »7v!l 



784 


equitably "adjusted by agreement .. 734, 785, 831 

impartibilifcy not a reason for exoneration from ^ 

According to purposes served. 


debts 
I). II. 

a. Sacred Property. 

sacred . ..«. M*. MB. 197, 202, tot 

dedicated to an idol . .. .. ' ’ “ J ; ' ' ’ * > 

____ confined to priestly family.. v 

inalienable under most religious 


411 


sacred 

systems ......*....*****. 

comparison of Roman Law . 

„_subject to special limitations as to inherit 

ance, partition, and alienation .’ 1 '*”***’/ r \* ‘ 

temple allowances are hereditary and divisible, 

(subject to special customs) in some cases .. 

trust property partible subject to trust.•• lb 

a widow may enjoy-appointing a sub- 

stitute ..*.*****... 

intruder subject to a suit ..* M 

under the Roman Law .. •••”;; .. * 

See Alienation; Ascetic; Custom; Dedication; 
Division ; Endowment; Gift ; Gos&vi ; Grant ; 

Idol; Krishn^rpaua; Mabanfc ; Perpetuity ; Sro- 
trlyam ; Temple ; Trust; Vritti. 
j3. Charities and Public Dedications 

dedicated— is a trust.*. 

generally inalienable 


1856 

ib. 

817 

742 


411 
ib . 


160 

ib. 


See Charity; Dharrna; Grant; Trust; Will, 
y, Political Tenures. 


735 

740 


> xmpaetiblb— on account of political condition ... 

--may be joint.. 

__- includes a pension commuted for a 

resumed saranj&m. 050 

_ t ,, _. may form part of fami 1 y estate......... .740 

____ and be taken into account in partition ib. 

___nob necessarily inalienable.. 74Id 

seniority by birth gives superiority of 

title to —— .. 78, 79 
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PxormrY, impartible— is inherited by the nearest male 

members in preference to daughters 740 
claim to a r&j as being --refuted by en¬ 


joyment opposed to impartiality... 741 & 

the Tarwad's-in Malabar.. 65Gd 

& ee Grant; Jagir; Raj; Saranjam ; Zamind&r. 

d Official Tenures . 

vatan is divisible..... 844, 845 


a vatan - impartible, held net to have become 

partible by cessation of official functions.. 742 

See Hereditary Office ; Joshi; Vatan. 

HI. According to Relations of the Persons interested, 
a. As Member 8 of a Family. 

«. In equal Relations. 
h 1 • Ancestral Joint Property. 

Ancestbal— described .. 702, 711, 718, 720, 72S 

joint regarded by HindhLaw as an attribute 


of cc-mmon origin ... 52$ 

- implies concurrence of rights over the 

aggregate ....... id. 

-depends on indi vision of family ... ...... 529 

comparison of Roman and French Law. 597b 

a joint trade is joint... .. 340 

acquired by use of patrimony is joint-... 702, 720 

purchased out of the income of ancestral-is 

itself ancestral .... .. 72S 


immoveable-acquired by means of ancestral 

moveable --ranks as ancestral immoveable 

“7 . ..•.. 709 b, 723, 724 


acquired through instruction at the family ex¬ 
pense is joint -— ..... . 341 

self-acquired does not rank as joint where ac¬ 
quirer received only sustenance and elementary 

education from family.. 72 $ 

acquired while acquirer was drawing an income 

from family is joint .... 727 

•! oint —— causes absorption of interest on death 

without male issue ..... £ 9 g 

the whole property of each member presumed 


to - . 708, 720, 7245, ,729a 

See Family; Presumption. 
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PnoPEKTT, ANC25STEA1—gift to united brethren without discri¬ 
mination is joint —— .,..,......6536, 709 

——~™ becomes ancestral as soon as it devolves undis¬ 
posed of on descendants......» 710 

ancestral-- co-extensive with objects of unob¬ 
structed inheritance............ 711 

father and son have equal ownership in ancestral 

.... W3, 390,585, 713, 723, 796, 798 

whether ancestral-is alienable by father for 

purpose nob illegal or immoral ..618, 619 

joint —— inalienable by co-sharer under the 

Mit&kshar&.-... 1242 

gift of immoveable ancestral-allowed by Mi- 

takshar& to a separated parcener. 478 

-- xuay be joint though impartible... 740 

in division excludes several ownership according 

to .D&ya Ehaga ...... * • • . 766 

conditions under which partition may bo claimed 657 

-ancestral, partible at will of son united with 

father, bead of a family ....• • ih . 

__— after partition retains its character between the 

parcener and his sons .. 715, 717 

comparison of English Law ... 717e 

sho,re taken on partition is ancestral — to the 
branch taking it . 717 

• undivided —• not answerable for separate debts 79 

I-—— includes property mortgaged but 

not recovered .. 684 

____.—«— — — recovered by one of several sons 69, 

' 797 

immoveable -—— mortgagod by the father and 
sold in execution subject to son's claim for 

partition 604n; comp.•>.618, 622, 642 

effect of a single parcener's sale.....• — 688« 

father has no exclusive right in--.de volv¬ 
ing on him by brother's death ? .*••• 

See Coparcener; Eldership; Partition; Possession; 
Residence 702; Sale; Savings 158; Widow 315. 

a* 1, 2. Separate and 8elf-acquired Property . 

-Separate and Self-acquired— defined 340, 341, 721, 

724, 728 
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PROPERTY, SEPA RATE AND kSELE-ACQUIRED—IS of tw0 SOTtS 7*21 

—-as between father and son . ibs 

-as between coparceners .724 

^—.— independently acquired ranks as separate estate. /B, 

undivided members rnay have-710# 

separate-* includes : property inherited from 

females, brothers, collaterals, or great-great¬ 
grandfather..........710, 711, 723 

nature of property thus taken discussed.....•«••••• /lisa 
inherited in any right other than lineal inherit- 
since through males is self-acquired 715, 722 

separate —includes: property sold, which a 
coparcener repurchases out of 

his own means .. 719 

-«,---—- savings and accumulations by 

junior members out of their 
allotments in a zamindari 158, 743 

_ ——-—— gains of scienco without aid of 

patrimony . 724 

__.____• a reward for extraordinary 

achievement .. 7255 

.—-—1- - —-gains of valour without aid of 

patrimony .... 724 

----■-gains of chance.. ib. 

.----- nuptial gifts ............ ..... 851 

.—----* present from friends ............ ib* 

---- —-grant of village... 721 

- --*--bequests ....227, 228 

———— - —-property recovered from s trail- 

ger holding adversely to 

family of acquirer .. 719 

—— - ----- — - ancestral property recovered by 

father ... 718,722 

the recovery being through his 

own ability.... 718, 723 

mother’s estate is not---? .. 711w, 714 • 

zamindari inherited through mother not ——- ... 714 

-■*-*—* received from fa ther-in -law or maternal grand¬ 
father is --— (in Dera Gazi Khan),. 7125, 7245 

---- of half-caste received from his European father is 

self-acquired . 227 
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property renounced in favour of younger sons is 

their separate ——- .*.<... 717c 

source of fund employed determines if property 

is separate or otherwise . . . 728 

property divided is treated as separate — of 
the member as against separated members ... 717 

the acquirer has absolute power of disposal over 

separate *—— • . . ... 477 

presumption that -- is self-acquired from long 

enjoyment and separate dealings.. 7246 

unequal distribution of separate — — is admissible* 
though opposed to commentaries 208ss, 648, 772,812 
separate —— may bo given or willed to wife to 

the exclusion of sons ? .... 806, 885 

contrary opinion of the Hindd authorities 807ss, 884*, 

1107 

especially as to immoveables .. 648«, 810, 814a 

See above P. I. a. 

he may give her even ancestral separate —— to a 

moderate extent . . .... 207 

when son, grandson, or great-grandson can de¬ 
mand share in separate .. . 658, 795, 796, 808 

acquired by different parceners how to be distri¬ 
buted .... ..■•••• 725S, 734 

presumptions which arise in such cases, see Bur¬ 
den of Proof; Presumption. 

See Adoption VII; Alienation ; Coparcener ; Dis¬ 
tribution ; Father ; Mother ; Testamentary 

Power . ... .. I08ss, 667 

1. 3. Recovered Property. 

meaning of “recovered”-.................. 720, 797 

nature of . ...... 719 

—- recovered by father when ranks as self-acquired 

718, 722 

and when as ancestral . .. ,. . 722 

ancestral-recovered without the aid of the 

patrimony becomes separate. ..720, 7256 

ancestral ——- recovered by another coparcener 
with the aid of patrimony is ancestral -— - ... 718 

subject to deduction of one-fourth for the ac¬ 
quirer .... .. .. a, 

— —*—— looked on jealously by custom though 

approved by the Sftetras ............... 764 
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Property— n. 2- In Subordinate Relations, 

gifb of ancestral immoveable ——* restricted by 

$&stri in case of a married man .. 477 

and bis testamentary power .*.. 

nuptial gifts are separate-* .«. 340, 72 ^ 851 

property acquired by a woman usually her bu3- 

band’s........ ^ 

See Adoption VII.; Concubine; Daughter; Fe- 
male; Illegitimate Son; Marriage; Sister; 
Widow; Wife. 

(3, As members of Communities and Corporations. 

.. - transferred by a mahant by breach of trust can 

be recovered ....«.... ISSf 

See Bhcigdari 431, 745 ; Endowment; Matha. 

y. As members of Castes and Classes . 

See Brahmanas; Mah&rs, 

a. Co-Ownership ; Co-Possession; Co-Responsibility, 

See Coparcenor; Family ; Manager; Ownership; 
Representation ; Possession ; Suit.. 

, . - - Ancestral —see above D. Ill- and the references. 

. _—. Divisible —see Property A;C-II.j3;D.I.y; 

D. II. a; D. III. a. I. 2, and the references. 

, - Immo veable —see Property D. I. a. 1.1,1. 2 ; Alienation * 

Jl _— Impartible or Indivisible.—see Property D. I. y ; 

C.II.0 ;D.ILy;D.III. y, and the references. 

'- --i _Inalienable —see Property A. D. II. a, and the references. 

~ Religious or Sacred .—see Property D. I. ^; II a, 
and the references. 

_ _ Self-acquired or Separat e —~$ee Property D, III* a, 

1.2; Alienation; Debt; Inheritance; Partition; 
Presumption. 

PnoSTiTUTiOK-—property acquired by —— belongs to the bus- 

band... 610 

Puberty —see Adoption II. 930 g ; III- 098; Age. ^ 

Pxuaui worshipper .. J* 

... 88- 

son of a-regarded as illegitimate . 3 ?| 

- -— legitimized by Act XV. of 1856... 

See P&t; Remarriage 387, 388. _ 

Pupil— when inherits ..• ••.. - * 
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Pu ML—wboil inherits to a Sannyasi ... ^.'4, 4 J J 

See Disciple ; Guru; Student. 

Purchase*— by a coparcener is presumed to be on the joint ao - 

‘ count . ‘... ™ 

——t - of son disallowed ....... 894 

—-- 0 f children by dancing women once common. do on 

by Grdsavts of disciples.... 

See Adoption II. 

-of wife disapproved, see Wife .•••• 2v8, 376 

Purchaser*--#)? value favoured.. .... 

—_-of family property; his responsibilities ... 622, 685 

.—--from father or manager bound to inquiry . 641 

*-in good faith from a widow exonerated . 4.01 

4-* with notice of widow’s claim .. 80 

-without-—-— ..... 

--— of an undivided interest, becomes a tenant in 

common with other eo* sharers ... 606, 631, 632, 707 

_-4— not entitled to any particular portion of the 

estate .. ... h’ol, /Oo 

~_has to work out his right by partition 600, 031, 706, 

706, 707, 786 

-must join, all the members as defendants . 706 

———„— on partition may be allowed the particular por¬ 
tion so far as justice allows......*. ?0& 

-— cannot, be put into possession .. 664, 707 

but in possession allowed a joint possession with 

other co-sharers.-.... 664, /0y i 

-— will not be ousted..... 633 

__not, effected by subsequent partition to which ho 

was not a party.-... 632 

<____ under decree against a co-parcener must sue for 

partition.•. 687 

con fc vary. ride n s t o a father in Madras ib. 

Ptjiu Caste ....... 565 

See Gos&vis. , 

P UB.ORITA ..>.*.* * * V .. * ^6 

PraoPUTs.... . . . . •*^60, 243w, 

Put— escaped by a single adoption....•.•. 1148 

V ctra— in the Smritis does not strictly include arv-adopted 

son....< v .4 •....4 -... s.. • t ............ 896 n 

See Son, ,, 

Pi’Tkeshti- see Adoption VI. .'1082, 1124., 1126 

176 h “' ** - - - 
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*a<mb 

Pern ika.- Pvtr a . * -. it ,., Hi .*.■« i_i<... 44 *.< .. .. ^5, 890, 893 

two senses of —■— **.#...•. 88 Sd 

-not enumerated by Mann ... 8945, 10675 

but named separately .....••••• 

j- L .—- was ranked above Kshetraja...• * *5y^ 

_placed on the same footing as aurasa .......10675 

sister’s daughter or son cannot be —... W53 

the daughter herself might be called — and 

perform obsequies......••.. ...106/5 

..--—— not recognized at the present day. 894 

See Adoption II. 877; IV . 1027 ; Appointment 890, . 

PuTRIKi-SuTA . 84 |’pf« 

Quasi-Adoption— see Adoption . 1 ^ < ® 

Quasi-ooteasuip— amongst the lower castes . 

w 697 

Quit-rent ...*.... 

Rij —may exist for purposes of property without special poli¬ 
tical status ....*. 

inheritance to such a-resembles that to a princi¬ 
pality.*.*•••■..-.*. * n ' 

succession bo.. 70,157,^/08 

_____— compared with European system ... 735# 

illegitimate son excluded from —— . 

~— regranted before adoption to widow .. Ho2 

See Custom; Descent; Devolution; Eldership ; Iiinci- 
pality; Property II. , 

see Adoption VI.. 1 ^ 

Rajput Caste .*. ‘ ^ 

Rakshaba. Maurxage .....*. .•* 5A7 > bU 

Sec Marriage. r 

Ramananda ....*. . 

Ramavat Caste. . r>/ ^ 

Rangiri Caste .-. .. . 

RATiEiCATlON—no — of that which is not done on account of 

the principal . AA/ ° 

----* requires knowledge .....;***• 

—-of a lease made by widow ... 

-by conduct of son of payment of mortgage to his 

mother .... 

- in cases of adoption... A< ^ 

See Acquiescence; Adoption VT. 1105; VI l. 1175; .Estoppel; 

Relation 1219/; Widow. • r ■: 

Rationalist— ranks as an Atheist... 
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Rtv ALNATKA ..,..*.*. 5276 

Re-appearance —See Absence; . Absentee. 

Reason oi’' Law— when consulted.,,. 674, 076, 601, 725, 767, 845 

See Interpretation. 

Reasonable Inquiry —see Purchaser ; Manager ; Minor; Creditor, 

Records —see Authentication..... 1101 

Registk ation— cases of ——- referred to ..... 6056 

case of gift discussed . 685c 

effect of..... 189, 190, 191 

-— as notice............. .190 

omission to register. ib. 

—- — - replacing possession for transfer of ownership ... 685 

partition deed for Its. ICO and more to be regis¬ 
tered .,..... 680/ 

but partition otherwise proveable..... ib. 

See Adoption VI. 1138; VIII. 1220. 

Regulations —see separate List, p. lxxvii. 

Relation—( term of English Law)—cannot validate an act void 

for want of power ... 964, 1219 

the invalidity of an adoption is not cured by a 
supervening state of things in which it would 

have been valid .1014 d 

Relations —see Kinsmen. 

Relationship— full blood-counterbalances reunion .. 23/ 

remote—— ....». • 242 

--—--not recognized in ancient times. 242a 

analogies of European Law..... 24 Sn 

- 0 f the adopted sou dependent on the Sarnskaras. 938, 

3203 

See Adoption IV. 

Relatives— pro vision for-at the time of partition. 747, 1202 

blood ——■ of wife —see Adoption IV.. 1033 

See Inheritance ; Kinsmen ; Maintenance; Partition. 

Religion— as determining personal law .... 4 

Religious Ceremonies —see Ceremonies. 

Religious Community.... 551,554 

See Custom ; Property. 

Religious Endowment —see Endowment. 

Religious Services ......... 554 

Relinquishment— of a share, recognized ... 827, 838 

induced by fraud is not binding .. 839 

by j*on— see Son...... 340, 792 


































M‘NI)E X. * 

liiiUNQC’iSHMENT—by widow—.w Widow..... ^ 

See Adoption VII. 938 ; 1173. 

RemainDE iv—only to a person in existence ..... 179 

estate by way of . ...■ 

- - — not to be. governed by English Law.. 97, 98a 

Remarriage-— of widows in higher castes void by Hindi Law. 4l«> 

--—- of widows disallowed by Hi add Law except under 

caste custom . 3b6ss, 417, 42o, 447 

— -valid amongst Sodras........... 

-- divests widow’s estate ... ^91 

in some castes on — — by widow, pay men t m u st be 
made to the family and sometimes to the caste. 418a 

- ---in some castes widow on -has to give up all 

her first husband’s property except pntidatta,.. 417 

- does not prevent inheritance from son by first 

husband . ...*.. 458 

offspring of a woman by-formerly considered 

illegitimate... ......••• 387 

son by —— now legitimate . '. .... 41b 

- -. legalized by Act XV. of 1856...360, 387,389, 413, 425, 

447, 453 

a woman remarried without divorce deemed a 

concubine . .V. 593 

such ——a penal offence —.. . .-••• &• 

See Adoption III. 999 ; Pat Marriage; Widow. 

Bents and Pro ms—receipt of - -separately not con¬ 
clusive of partifcion .... . ... 693, 786 

division of-* -is a recognized mode of par¬ 
tition.... .... . 694, 786, 829, 849 

-— of a Vatandari village.. 78t> 

Bjbwuwoiation— by ari elder brother gives estate to a younger 457, 717c 
-—- of adoption not allowed .. .... 1153 

— - of marriage on payment of a fine......... 423 

—a- ... --— — : -disal lowed.. *. . .. 424 

See Adoption VII.; Relinquishment. 

Re partition— when -maybe claimed . .. . 703, 839 

- not generally claimable...-.. 834, 887 

exceptions ........ 832 

variation in value does not give a right to claim 

. .. . .... 837 

See Partition. 
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fittPUKSENTATXOif (=; 'Declaration)—inducing change of position 

must bo made good . 1£9» 1230 

— -(for inheritance) by descendants .-. 65 

^ sous and grandsons take by... . 72 

female-not generally recognized ... . 470 

rule as to —— not affected by residence abroad. 73 

extent of —...... 344, 652, 672 

law of —~ extends to remote relations . 74 

failure of three intermediate links bars the right 

of-. . 73,344 

——_— ean be claimed up to seventh degree . 73 

— --said not to extend to collaterals.. 458, 459 

grandsons take by —— when mother dies be¬ 
tween death of grandfather and actual partition 111 

nature of this succession discussed. 711n 

limits of--by descendants ...... 654 

-_ not recognized in heirship to a deceased bro¬ 
ther,........m 

---— of family by father... 707,708 

See Father, 

-— exception under circumstances in favour of in¬ 
fant sons.. 708c* 

— -of family by father as defendant . 617<? 

-—* of father by adopted son in partition . 935c 

See Adoption VII; Family;Mana^ev f ^^ocmiuxi 

_— of.joint family in suits..•. 015 

See Suit 1179. 

representative character asciibcd to father or 

coparcener sued.... 611, 620ss, 629, 686 

in other cases denied... 626ss 

See Suit. 

Repudiation —000 Wife...**..”.* 5&%b 

IIePTTGNANT PROVISIONS—Void... 671,718, 721 

Reserve-*** Adoption VI. 1107, 1109, 1114 ; VII.. 1157 

Res Sackik . . * . 1^5 

See Sacra; Property, Sacred. 

Res Judicata— binds the samp parties, though a different portion 
of the property was the object of the former 

suit .......A...-....• ..1234 

~_ binds whph the decision bore on the same jural 

relation .....1236a 
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Judicata— instance of-maintained, though erro¬ 
neous .. 7225 

^Adoption ’VIII. 1234. 

Residence— as affecting the law to which subject... 3 

~~r-— abroad does not affect representation ... 73 

daughter entitled to -—- ... ....*> 68 

--of the widow* should be in the family dwelling 68 , 79, 

252,25.5, 734, 826, 853 

- ---— enforced by caste laws as a condi¬ 
tion of maintenance.. 257a 

-,-in husband’s family a duty not now 

enforced... 256, 260 

widow cannot be deprived of her right by a sale 79, 

’ 252, 345, 734 

comparison of custom of London —... 7345 

widow’s occupation is notice of the right. 8265 

purchaser with notice of widow’s right to-bound 252 

separate-when allowed ... 257 

See Adoption VI. 1123; VII. 1164, 1180; Maintenance; Widow. 

Residue, Undivided— succession to --how regulated ... 702 

Resignation —see Relinquishment; Renunciation. 

Responses— importance of-of law officers.. 3 

See Adoption l. 866 ; V. 1073. 

RusTajCTiON—aee Transfer.... 7215 

RfiSUMPTION—Ot glaukw Oj laafcivA nilors .... 7..,.,398 

-of land by Government gives right to a parce¬ 
ner. deprived of it, to claim contribution from 

others........ 840 

Retrospective effect of Adoption ... 368, 982, 993ss, 1149ss, 1175 

Reunion— with whom possible........ 14 Q, 05 Q 

—> how effeoted .. ..... . 440 

effect of......... ib m 

original status restored... 143 

--according to the Vlramitrodaya .„.. 144 

See Family 6565. 

Reunited Coparcener— succession to ... . . 140 

—- 6 when succeed .....141 

-- sons take their father’s eskte .....V. 140, 141 

in preference to sons still separate ..... ib, 

See Inheritance ; Reunion 140. 

Reunited Family—^ Family, Reunited. 
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If^EUSlo&Eft (■—expectant heir)—-has no vested interest during 

widow’s life...,,.....89, 94# 

-—^— cannot generally obtain a declaration of bis title 

during widow’s life ........96, 391 

bnt may in case of an attempted alienation.* 

-—-- may protect the estate against improper aliena¬ 
tion or waste..... 97 

* 7 —-catip^i question alienation in which be concur¬ 
red .......778n 

what *—- can stie the widow.... 97 

-- w hen bound by a decree against the widow ...... 96a 

interest of —— is not liable to attachment and 

sale ...... 98,190c, 311 

Revocation— see Adoption YI. 1086; Gift, 

Rights— beyond the pale of religions connexion not recognized 

by andenfc laws.. • • .. ... 55n 

creation of -- only in favour of a person in ex¬ 
istence ......185 

— of widows restricted in Bengal .......» 1078 

—— of maintenance cannot be assigned by a widow 192, 253, 

259, 262, 802 

proprietary-acquired by occupancy .. -■. 379 

restoration of conjugal — * when refused.. 91c 

See Birth ; Inheritance ; Property; Wife. 

Rites and Ceremonies or Adoption— aae Adoption YI. passim. 
Rival Wifb —see Wife. 

Roads—* common —— when indivisible.... <30 

-may be used by all coparceners... '84 

Roman Law— compared with Hindu Law... 185^, 194d, 214, 218, 

242a, 277/;, 282w, 284a, 297c, 319a, 441, 4636, 575a, 

585a, 610c, 629c, 680a, 649c, 698 n, 708a, 7245, 

817a, 893a, 905d, 916a, 925c, 928a, 929d, 980 g\ 

931a, 932c, 933a, 986a, 1080/, 1155c 

Rotation— proceeds of hereditary office to bo enjoyed by- 784,817 

an inam village, indivisible, may be enjoyed by 

....... 829 

property dedicated to family idol to be enjoyed 

_— ..........*...... 83-0 

places of worship and sacrifices are indivisible 
and to be enjoyed by...784, 817 

# See Ian Dull Koer v. Musst . Hansbv.Ui Koerain , I;. R. 10 I. A. 
150. 
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*AG15 

Rorunir/RS ...*...**'*“ 

Sacerdotal, Privileges .....*.... 

Sacra ..—. #*• ?fi|l 

——-* primfca . ..:.,.*. I65a,m 

-- follow the inheritance.-.• •••*.907 

connexion of --with inheritance. h6b % /#2ct, 1082 

rights of property connected with-1082, 1085, 1101, 

1104, MIS, 1146, 1197,1204 

—— devolve on the person who takes the estate ...... 989 

perpetuation of the —~~ .*. 984, 988, 98.9 

Madras hare no in the higher sense ....-•* 1036 

change of-- in adoption -... . 1020, 1147 

non-performance of--does not deprive the heir of 

his estate ...*.*.*. 907 

Sen Adoption XIX. 983, 984, 988, 989 ; IV• 1036 ; AII. 1147, 1189 

Sacraments— treated of........ *9, 24. 

__ to be performed.in adoptive father’s family . 1060 

See Adoption ; Marriage 10.64-; Property, Sacred ; Samskaras. 
.Sacred WniTiTOB—see Interpretation. 

Sacrifice— performance of ——taught... °'2 

motive for..... 8/4, 909 

expensive —s may be performed by one mem¬ 
ber only with the absent of other's .603 

See Assent. 

separate performance of-- a sign of partition 

689, 781 d 

___ a forbidden to the Sftdras..• •••*. 920 

except vicarious...*.*• 

former prevalence cf animal..... ..87 lb, 900/ 

6mu ta. .. .. ■«— 9 14<? 

Roman domestic—-s .. 689a 

See Adoption II. 923??. ; IV, 1060; VII .passim. 

Sa n Ri SAM — likeness, su i tab leness ... 1058 

See Adoption II. 928. 

Bagotra—sc^ Adoption, IV. 1065; VI.... 1132 

Sagotra Sati^da —see Sa^indas. 

sBa hodha Son...*.■* ^93 

Sakha— a version of the Veda.... 82 

Sakdlta —see Sapindn, Got raj a. 

-defined...... 496 

Sale— of patrimony once disallowed ......... 197 

-arose through gifts........... ib. 


































delivery and acceptance necessary for a...... 192 

- — of land'Sfciti-unrecognised in some districts ........ 733 


consent of townsmen or co-mirA.sda.rs formerly 

^ required .................... t$. 

™ of family lands not a process of Hindd Law for enforc¬ 
ing payment of debts ..... 649 

made for common liability causes a deduction from 

common property..... 638 

-- of son in extreme need, see Adoption . 1074. 1075 

*—— and gift of a child forbidden by Apastamba .. 876$ 

- -of children recognized amongst the Romans.. 893 m 

—— of expectant interest of doubtful validity . T90e 

-- in execution of a father’s interest does not pass son’s.. 686/ 

—— of a single coparcener’s interest extends bo it only... ih* 

effect given to —~ by partition ... ih. 

purchaser at a Court —~ can only seek for partition 7Q?e 

— --acquires only the judgment debtor’s right to 

claim a severance of his share*. . 60S 

See Adoption VII. 1177; Alienation ; Co-parcener ; Father : 
Purchaser ; Widow. 

Sale in Execution— rights of enjoyment of otherwise indivi¬ 
sible property (e. g. well or tank) are transfer- 


rible in execution ....... ... 832 

Salto Law -compared with HindALaw ...88 m, 448 

Salvation— may be attained by asceticism ... 905a 

See- Adoption II. 872, 875, 901, 902, 921, 1082, 1103; Ascetic. 

Salvise Caste...... 751$ 

Samanagotra- the same as gotraja . ... 129 

-means belonging to the same family . ih. 

Samanodakas— who are..132, 133 

meaningof..... 133 

•-— got raj a, when succeed.....133, 485 

■ .. . cease with the fourteenth degree. ih. ih „ 

— - not mentioned in the Mitakshara as heirs to a 

woraa/n’s proper ty .. 537 

Samban dh a....*.......... 58 

Samsara— moral and ceremonial duties ........ G4 7h 


* Baboo llurdey -Narairi Salm v. Baboo Rooctei Perkaah Mitter, Pr. 
Co, 5, Dec. 1883. 

177 a 
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PACE 

'Sams Kara * = the initiatory rites (ManuII. 26ss,89,67,169, 170) 553 

* -neglected by Gosavis .... 553 

Mnnja or Upari&yana (Mauu 11. 169). 

See Initiation. 

performance of —■ as affecting status .* 9385 

—*-— -adoption, see Adop- . 

tion II. 9385,1148; VII. 1160,1165; Ceremo¬ 
nies ; Initiation ; Marriage. 

Samskaeakaxistubha— of Anantadova . ... .. 24, 862 

See separate List of Hindft Authorities, p. lxxxvi. 

Samsucshti— succession to a —-— .... 140 

Bamvaeta Satriti ........*... 47 

Sanction— of grantor deemed necessary to adoption of an heir 

to the holding of grantee ... 937 n 

See Adoption III. 955, 956, 958, 961, 972, 934, 987. 

Sankara— was the father of Nilakanfcha..... 20 

r ---author of Dvaifcnnirnaya...... ib. 

San karaceukya..... 562 

Sannyasi .......•?"••• 69, 65 

who may become —— s ..... 552e 

Sddras and women cannot become —...,••»• . 553 

duties of a........ ib. 

succession to a — .... 144, 499 

custom governs succession to--s.554 

See Adoption III. 952; Ascetic 551ss. 

Santhals —see under Tribes..... 281 

Sapinba— s described ...... 120 

who are-a ......122, 123 

interpretation of-according to Balambhatfca. 128 

* -- relationship based on descent from common an¬ 

cestor .. 120 

not on presentation of funeral obla¬ 
tions .. 122 

* ----- in the case of females on marriage 

with descendants of a common ancestor..... ib, 

when---ceases...... 12.1, 543a 

bhinnagotra-same as bandhn ............ 133 

who are bhinnagotra-s ...... 137 


* An account of the Samakaraa now practised will be found in K. 
S. Y.,N. Mandlik’s Vyav. May. Introd. pp. xxx ss. 
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Sapiisba — paternal aunt pronounced nob a gotraja-but 

a bandhu P . 1316 

contra.... *. . 131 

-- relationship through females restricted to four 

degrees . 137 

* - 3 of the husband when inherit. 153, 520 

-- a of the widow when inherit.. . 153 

gotraja. .* ..... 403ss 

who are - -s . .•. , .*'• 517 

Kamalftkara’s rule of determining nearness of 

- s .. . 518 

sagotra-s of the husband when succeed to the 

widow. 5»P 

bhinnagotra-s when succeed to the widow 637 

--of the widow, inherit to her . 540 

sagotra --s of widow, succession of. 543 

See Adoption VI. 1122. 

bhinnagotra....... 547 

duty of— 1 — as to adoption. 864, 881 r, 975c 

son of —‘— *-preferred for adoption...887, 1037 

See Adoption III. 976, 1000,ss ; VI. 1109a, 1117; VII. 

1196 ; Kinsmen. 

Sapinpa’s Succession....,....-. 481* 4$8; 

See Gotraja Sapinda. 

Sapratibandha. Daya Succession —see Succession, Obstructed. 

Saranjam— is usually impartible.173, 742, 745w- 

holder of a —— can make a grant for his own life 72 In 

* - - is attended with an obligation to maintain the 

younger members. 742 

pension substituted for-has the same legal 

character .-•.... ib. 

succession to a-is according to primogeni¬ 
ture ... 745 n 

grant to a lady out of-resuinable after death 

of grantor . 762 

Saranjamdar— consent of Government thought necessary to 

choice by ——in adoption . 1076 

Sarogebs —see Adoption III. 997 ; IV... 1031 

Sast&is ....*.*. . . 3 

importance of their opi nions . 866 

reason of some inconsistencies in their answers ...... 425, 866<? 

SitATAPA' (VtiIDDHA) SmRITI ... .. 51 
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SaudIyiica.— woHian^s coilfcrol over —* absolute.. 92, 26$ 

——---———-limited by the Srariti 

Ohandrik&................. 

Savings— out of pant of zamindarr allotted to-a junior member 

are nob join b proper by... A«>& 

—* -— made by a widow —see Widow .-.. 31 & 

——— of a widow out of the estate inheribed from her 
husband are accretions bo it unless distinctly 
appropriated ofcherwise J* 

—— -. oat of allotments to juniors not joint property ... 743? 

See Accumulations; Stridh&m. 

Saxon Law— as bo pious gifts compared with Hindi! Law ...... 192c 

Schools —a neienb, origin of. ...* 33 

- — BraLiminical, origin of intellectual life-mIndia... 53 

Sciissi'CE—««a Gains 725; Partition- 
Srbaits —see Mahanb; Property I). II; Suit. 

Second Adoption—^ Adoption III.... 144 

Sectarians— fabrications' of.. .... 53 

Securities— created by father hind sons unless of a profligate 

character ....... 77 

Seisin— once essential to gift of kind under English Law... 219a' 

See Possession. 

Sei4*acquirei> =s=s in any way acquired except by succession, 

descent and participation of rights ... 714 

Self-acquired Property— as between Father and son .. 721 

-- k -— between co-parceners generally. 724 

See Property, Separate and Self-acquired. 

Self-oxveh —see Adoption II. and III. 

Seniority— in origin postponed to nearness in blood.. 70 

-- by birth gives superiority of right.. 78, 70 

-where property is impartible... .. 78' 

See Eldership 736 ; Primog.enitiu*e. 

Separate Property .......77ss, 72tss 

Sec Property, Separate and Self-acquired. 

Scr A rated Householder— becomes the origin of a new line of 

succession ..... 77 

----free to dispose of ancestral estate in 

the absence of sons . ib , 

heirs to a —.. ... 2$ 

See Father ; Inheritance ; Partition; Property; Separation; 

Son. .. 

*f .fori Did Koer v. Mv.sst. Htutsbmfi Kaeraln, L. It. 10 I, A, 150: 


































3iB TM ll ATI 0 N - 


INDEX. 


PAGE 

defined. .... *•*.. 6 ^' 

-. bow effected ...... 

signs of.- .. 436 , 687, 689, 697 

-—— 1 canuofc be prevented by creditors .. 657 

times, of......•*•••.. v ^' 

—- may be made at any time on terms agreed to...... 659 

—— at the will of a son ...•-*•••.. 657 

-of the father from his father and brothers does • 

not involve —— of the father and his son . 355 

sons born after — — preferred to sons separated 

as heirs to their parents* share.. 68, 355 

--does not deprive a son o-f inheritance .. 357 

Adoption ‘VII. 1172; Commcrtsaliby; Evidence; 
Partition; Sacrifice-; Son 776. 

Service-land— aliened or divided freed from special rule of 


See 


descent 


744 


- {Sis a vices, Religious— secure future beatitude ..1082 

Settlement— of land made with holder binds owner .. 722 

See Widow 1229. # ■■ ■ 

Set-off— of barred debts against claimants on a fund ... .-.613/ 

Sex—- see Female. 

Sexual associations— in the lower castes....... . o/o, 417ss 

_^__—-— in ancient times .... * 878, 88! 

Share allotted to Females— -nature of the property ••• ••• 7o \ 783 
See Adoption VII ^ Daughter ; Father j Mother; Partition r 
Sid fee r ; Stridhana ; Widow. 

Bhishya .... *■- . mr 

JSimpi (Tailor) Caste —see Qagte.. . . . « c, 

Sipuj. .. . . * . . . ... . 

BmriVA —see Allowances. _ 

Sissee kmm—see Tribes . . . oqo"o <q ' aot 

provision in undivided family extends to a quarter share 351 
See below. 

maintenance and marriage a charge on brother’s 

. .. . 782c 

s entitled to provision in some 

castes .. 754??, 757c 

, _____2__ _ to provision from 

brother’s widows . 755 
1 31 

is a got raja.* . Vv 

mi so according feo Snmti ChaftdriB... *« 


Sister- 


estate .. 

indigent widowed 
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•in Gujarftt is first of the gofcraja sapindas ............ 114, 11/ 

in Madras regarded as a bandBu, but postponed to 
sister’s son.,.... 494e 

- 9 s succession..... 463ss, 494e 

----- perhaps a trace of female gentileship ... 422c 

position of full......463 

- competent to inherit in Western India ... 127?# 

exclusion of-by custom ..... 463 

her right admitted by BAjambhatfca....... 130o 

-is analogous to that of brothers . ib. 

~s take ecftially...464 

- succeeds before remote kinsmen... 458, 464 

- preferred to a paternal first cousin .. 4*64 

- in Bombay and GujarAb precedes half-brother 112, 458, 

464, 465, 468 

- placed next to the grandmother by Nila-kantha.115, 117 

- postponed to gotraja sapindas by Vij mines vara 114, 115 

--- ex. gr. to the widow of the paternal uhcIq 


See 

SlSTBit’s 


Sister’s 

Sister’s 


-*s succession to a sister.... 

~ succeeds to her brother by adoption as by birth. 92Sn 

half—“—preferred to step-mother .. 469 

See Half-Sister . 455 

in some passages allowed an equal share with brothers 677c 

- takes absolutely by inheritance... 296, 328 

property inherited by-is Stridhana (in Bombay) 465 

- is entitled on partition to a share equal to one- 

fourth of a brother’s ....... 437 732 

-*s share in a partition is her absolute property .. 782 

- ----is only a marriage portion? 

^ (Smriti ChandrikA),.. 303 

contra the Viramitrodaya ...... ^ 

-a Sulka inherited by her full brothers .,277ss, 327, 519 d 

Adoption IV. 1034; VII. 1189, 1197. 

Daughter.. 493 

--’s right of inheritance admitted by Balambhatta . 130c 

-— succeeds to a woman ..... . 543 

- postponed to sister’s sou .... 494 

- pronounced not an heir .....,.;.. 475 

Daughter’s Son— his succession admitted in Bengal... 498 

but questionable .. ^ 

Grandson... 499 
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Sister^ Sb*r-~«is a bandhii .... 493, 494 

- h as JiQ piglib so long as a sister survives,.. 494 

-“S take before sister’s daughters .......*. V 495 

———— postponed .to sister-iu-hw .... 131 

— Z$f~" -—- -eousinVsOn .- 349 

—^-—t- -— fifth descendant, from grandfather 495 

———— as successor preferred to paternal aunt's son. ib, 

— — . — --•-maternal ... ib. 

-succeeds to his maternal aunt ... 547 

•-* heir to his uncle amongst aboriginal tribes . 888a 

See Adoption IV. 1029, 1030, 1034, 1037, 1066 ; Bandhu; 

Sapinda; Sfldra 1037; Taisyas 1037. 

Sister-in-law— preferred to sister’s son and to a male cousin... 131 
son of wife's sister may be adopted—sec Adop¬ 


tion IV. . . ....... 1064 

Smritis...,.... 10,14, 25—54 

— ~ — natural at a particular period of development.. 55 

- — - enumerated .......... 26 

classification of... 31,41, 51 

. —— are versions not forgeries .. 50 

* -- come nearer than the Vedas to modern practice........ 865 

interpretation of. ... - 53, 861 b 

— - - -— governed by the Mimamsa ............ 540 

See Interpretation. 

—— are not codes but manuals ... . * .54, 56 

— — are above reason mg . .. 86!) 

rules contained in the .... 239, 240, 242 

——• could not be repealed .. .•. 880c 

* - rest on a religious not a utilitarian basis . 55n 

-- deemed superior to usage ... .. .. 869o 

— not entirely consistent... . ... . 905a 

when they conflict, Equity decides .. 11 

-form one body . .....14, 861 & 

-- are supplementary to each other ..14, 55 

-- have frequently been altered. 80 

--contain much that is given in the DharmasAtras . 43 

which-are redactions of D ha r mas Astras... 50 

- hardly applicable to marriage relations of the lower 

castes . . . .. 425 


---— or to adoption amongst these classes. 

See Adoption II; IV; V. 1069, 1071, 1078; TIL 
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.795, 8 m<* 


OCAGE—law of . ..... 

Soda Cmyi—see Divorce. 

Sob aka —same as Samanodaka ........ 133 

Slave— under the old law incapable of property.. 271, 288, 341 

Slavery— abolished by Act V. of 1843.... 516 

kinds of—— ...*. 50 

See Adoption II.; VII; 

Sm^iti Chandtuka —see separate List of Hindi! Authorities-, Ixxxvi 

Son— importance of a *—■*- . ......872, 8736, 809, 901 

guardianship of a --- during minority... 1090c 

See Age ; Guardian ; Minor. 

——- continuator of family sacra..... 713 

procreation of a son an imperative duty ... 901//., 902, 972/ 

substituted --- indispensable failing one begotten 860 

a single adoption discharges the sacred debt.. 1148 

-—— takes the place of a father disqualified or retired. 658*? 

--born in wedlock is legitimate though begotten before 

it......... 340 

-includes son's son's son ... 68 

-entitled in extreme need to maintenance .. 263, 1242 

even in preference to fulfilment of promise....... 1242 

status of-necessarily unconditional . 1085 

-not transferable like a chattel . 931, 1075, 1076» 

* -can be disinherited only for adequate reasons 585, 587, 

812, 873 

bub then could be replaced... 8736 

begotten son not to be replaced according to some 

passages....... 877d 

~-identified with father for all lawful obligations .. 102 

--liability to pay father’s debts —see Debts 80, 161, 164., 

166, 586, 609, 642, 7466, 747, 1240 

* ---limited by caste laws . ..747a, 7476 

separated-nob liable unless he inherits property. 166 

* -s liable to pay with interest, grandsons without. 1241 

-is represented by his father in a suit . 616 

--is bound by a comprom ise made bond fide by his father. %b\ 

- - becomes head of family on father's incapacity or 

retirement....... 658c 

-s and father are joint owners in ancestral estate 77, 390, 

585, 713, 722 
... 722, 723 


and in property acquired, by father 
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Son— co-ownership arises only on actual birth .. .......... 

or adoption —sec Adoption VIL 

cannot contest prior alienations by father .■* 803, 813 

— —s' ownership* according to D&ya Blutga, arises only on 

the death of their father .. C.n .. 598 m 

* -not deprived of a real right by a transfer . .. . . ' 7 

See Transfer. 

—— may prevent improper alienation of ancestral property 

by the father.. 19%, 6*39, 810 

See Interdiction. 

-* cannot generally charge property during father’s-life. 248 

share of the - -- how far liable in execution against 

the father .. . .. &18ss 

-a take by representation ... . 65 

but nob brother's sons (see below)...... 111 

- tabes impartible estate as (t purchaser ” .. ..... 162 

—r—s succeed to an Avibhakfca Grilmstha ... 65, 339 

-s and graiulsone take 1 solely the self-acquisitions of the 

father and grandfather .... . 340 

-s succeed to a separated person .. . 77, 355ss 

separated --is preferred to father's widow... 367, 359, 

792' 

-s may claim partition of ancestral property ? 171, 657, 659, 

665, 796, 797, 793, 804 

many exceptions to this by caste law.....659ss 

——- cannot contest a partition made before liis birth .. 1229 

--s cannot obtain partition in Bengal ... 163 

- 3 cannot demand partition with grandfather against 

father's will ...- 6985, 796 

-— cannot enforce partition of father’s self-acquired pro¬ 
perty .. 815 

.—- allowed to sue to establish his right in a share in¬ 
herited from his uncle by his father.. 683 

-- predeceased (childless); his interests merge in his 

father’s ... 170, 341, 978?;, 987 

.—may relinquish his share and become separate ... 340, 792 
-does no t thus lose his right 4f succession ... 357, 792, 793 

* -s not reunited postponed to reunited... 140, 141 

separated ~—s postponed to-s united or born 

after separation. 68, 340,*355, 365,776, 792, 802 

importance of eldest...... 914 

173 ** 
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•elder-- by younger wife preferred to a younger by 

an elder wife (generally)..... # 340 

Bee Eldership. 

—* succeeds to his mother ..... 5X2 

when —-s inherit to their mother ... 152 

—a take unobstructed inheritance according to Vyav. 

May ...... Ill, 300, 714 

See Mother. 

—a succeed to mothers self-acquired property (Bengal)- 3245 
—s are not co* sharers with mother (Srnriti Chandrika) 

108, 297d 

~s are coparceners by birth....... 65, 2.165 

~s take equally.........>, 78, 362, 363 

Sftdra’s -s legitimate and illegitimate inherit inter 

se as broth era ...... 383 

-s cannot be separated inter se against their will ... 195, 665 

-a of brothers of the full blood inherit .... 112 

—_— -— half blood inherit ... id. 

when ---s of brothers of the —-inherit with 

brothers.....*.. il. 

-s of half-brothers are sapindas according to the Vyav. 

May. ........ 113 

~s of deceased brothers represent their fathers in par¬ 
tition and succession to ancestors . 848, 828 

-s take tho place of adoptive father .. 81 

Bee Adoption VII. 

illegitimate --S, nob affected by their mother’s 

connexion with other men than their father .. 385 

~s in the religious sense not possible to a SMra ......... 384 

illegitimate-s of a Sddra inherit ...72, 81, 82, 373, 

375ss, 447 

-.----get half-a-share if legitimate 

descendants are living.. ib. 379, 381 

illegitimate-of a SMra preferred to a widow and 

daughter ....... 377 

-Si born in sin entitled to maintenance only . 83, 387, 424 

~s of a concubine are inter se brothers of the whole blood 83 

and inherit inter se as brothers ...... 388 

illegitimate --s of a European could not form a' true 

joint family ........ 4 

illegitimate-s of higher castes can claim mainterK 

anee only ..... 82, 164, 373, 377 
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So n 8 —Subsidiary Sons. 

fcwejve kinds of siibdfory —— ^ ...........*....,,....892,. 893 

relative places assigned to the difiereri&kinds of —— s 

• 891,892 

division of sons into kinsmeu-heirs, and • kinsnion- 

nofc heirs... ........... 891 

subsidiary-s o£ each class exclude those lower in 

. the scale . .4..*..... . .. 384 

*— s' of uncertain origin excluded from succession .. 896tf 

adopted sons succeed on failure of legitiinatoissuo of 

the body .... . .71, 81, : 365ss 

See Adoption passim; Debt; Father; Gift; Illegitimate - 
0 utcas fee; Primogenifcu rc. 

Son’s Daughter — postponed to daughter-in-law .. 628 

Son, Posthumous— inherits. . ., 140, 847 

partition re-opened by birth of —- — — ... 7Q3, 847 

Son’s. Son—’ s succession to grandmother failing sons . 61.2 

Son’s Son’s Son’s Son— inherits as a gotraja..... 655 

Son’s Wmow—postponed to brother .. . ..». 454 

Son-in-law — in some tribes taken into the family of a soilless 

man...... .. .. 42j< 

affiliation of.. .. 1212 

-- admitted in some Narva,dAri villages as successor 

to a proprietor.^ 

See Ghar-Jawahi; Illatam 421c. 

Sonah —see under Caste... . . 505 

Sonis —see under Caste .. .. . .... 76 Id 

SoORCKS —see Ilindti. Law ... . 9,1069, Ixxxv 

Spartan Law— comparison of-- with Hindft Law . 289a 

Spiritual Relations . .. . . ♦. 137 

See Ascetic. 

$r1ddha f .. ...... . 62 

—-— described . ... 1147/ 

importance of. ... . 66 

separate performance of - -is a sign of partition ... 689 

wi fe’s share i n -s ... . . . . 93 

J ains have n o-s ..... . . .. 901 

—— forbidden to Sddras ...... . . . . 922d, 930/ 

* Bo. Gov. ftec. No. 114, p. 134 

f If or the Sraddhas in actual use seo R, 8. V. N. Mandlik’s Tyav. 
May. In trod. pp. xxscyi ss. 
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Bbaddba —$ may be performed by all castes by custom ... V22d 

subordinate character of a-celebrated for mother 

and her ancestors.... 106%. 116(5 

-in case of nephew adopted . 1161 

- by adopted son in default of original heirs... 1162 

repetition of -s a supposed ground for repeated 

adoptions .... Il6€a 

See Adoption II ; Dharma-Putra \ Property 62 ; Sacra. 

$rauta Sacrifice . . . ...„... 

SiiiVAKs—(Jains)....... . .. £ 68 , 569 

^botkiyaim Grant— is separate property... . . . 725& 

-.-- descendible to grantee’s sons only .. lb. 

SSrotbiias == learned Br&hmanas- ........ 433 

Sjrutxs— are fountain beads of law... ........... . 56 

contents of —— ..... & 

— ar&above veasonhi g . . . . . . . . . . 

State— the source or sanction of private property . 178, 185 

succession of —- —• to property .. . . . 102 139 

See Escheat; King* Property A ; D. II. y. 

Status— law of personal-dependent on religion.. 4 

«, of son cannot be made subject to contingencies * . 1085 

See Adoption YII. 1145, 1156. 

Statutes — m separate List..... „ .. Ixxviii 

Statute of Limitation— bars suit for paititio^ after long 

separate holding . .... . . 

when —•— — operates by prescription . 607, 701 

eJfFect of-in a suit for partition.. 828 

See Limitation; Prescription. 

Statute Law — supersedes Hindi Law in contracts ... 7 

StEF-BlIOTUEH- ) T-rynr . , , 

-s son ) .*" o m 

S#e Brother, 545. 

Step-D AVG imiR —see Daughter .. .. . ggg 

——.--— •’« succession .. . . ... 

— * -— ’s son heir to a widow. . . . £24 

Step -Grandmotjier ... . 78(> 

Step-Mother—- not included in the term ({ mother 57 .. HO 

” right to maintenance or an allotment....472a, 653c 

and to residence .. 358, 77 6 «, 826 

maintenance of *—- a duty of step son as well as 

of her own son ... 234, 678, 1181 

—- '8 allotment .. . .. 7 gp 0 
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Step-Mother— her righb to inhetft.. *.*.. 4/1 

---excluded by Strange . ib* 

-, admitted by Balambhatta .. ib. 

--stands next to paternal grandmother according 

to Mitakshara . 472 

■ -postponed to half-sister... . . 470 

*-—-*-dangh ter.... • .... • - 433 

--- - * - grandmother... . .... 471 

-regarded as successor to step-son and his widow. 523 

-adoptive — see Adoption VII.. J'181 

her step-son may inherit her strldhana....472,1182 

- s though sonless are entitled to equal shares on 

partition . . . 473, 820 

this questioned by Viramibrodaya .... ib* 

doctrine of the Yyavah&ra MayGkha .. ... 472 

STEP-SisTEii—see Sister; Half-Sister. 

—— -.’a son is excluded by. sister’s son.... 495 

Step-Sojst— not entitled to succeed to his step-father.. 513 

—--succeeds to his step-mother ... 472, 521, 1182 

as heir to step-motlier postponed to husband ... 522 

Stipulation-— by adoptive parents for annuity for giving their 

son, illegal . 1087 

Strangers— to agreements or awards cannot use admissions 

in them . .. ^89c 

-- -cannot be intruded into sacred offices,.,. .. 1855 

STRiDKAWA~~'I)iJ)'ereni Conceptions of ——.265ss 

different senses of . . . . . .. 205, 266s s 

Vijuanesvara’s definition. 260, 817, 331 

ISlilakantha’s definition. 266, 267 

growth of woman’s right to .. .. 273ss 

enumeration of...*.. 267 

enumeration of Manu not exhaustive .. 148 

the Saraavati Vil&sa on ... 333 

Apararka on . .. 780c 

Nilakantha’s classification into Paribh&shika and 

other kinds . .... 145,146, 267, 518 

- . according to Mitaksliarfi . 146, 150 

—-- - -—no distinction between Pari- 

bh&shika and other kinds. 146 

———-—-—— has no technical meaning ... 147 

——-———--———-- includes every kind* of ac¬ 

quisition by a woman,..824 329 
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StbIdhana- 


-recoghition of every kind of acquisition by women 

by the Court in Madras . 380 h 

--.-in Bengal.. 330 

but restricted by decisions so as to exclude pro- 

.perfcy inherited from a male . 329ss, 332c 

the female now takes but a life estate? .-. 836 

See Daughter ; Female ; Sister ..419, 451, 465 

distinction lately drawn between females born 

and those married in the family .. 337 

correctness of this discussed.......337, 338 

in Bengal property inherited by a daughter from 

her father is not.. .... 803d 

nor is the share taken by a mother in a partition 

as representative of a deceased son ... 303c 

See Mother, 

immoveable property bought by a widow out of 

savings from her maintenance is her-315,316, f>07 

if she indicates her intention of so holding it* ... 315a 
so is property bought from a fund bequeathed by 

her husband..301c 

mode of acquiring . ..... 292 

according to Mitakshara. 2G6, 317, 331 

gifts from parents.. 292. 514 

--husband .. 293,308,312, 329, 341 

ornaments given for ordinary wear are.. 310 

immoveable property given by the husband 


subject to restrictions on disposal. .. 777c 

a husband separate in estate can givo or devise to 

his wife with absolute ownership.... 1113 

gifts from sons, brother, and others ... 295 

by inheritance 148, 149, 150, 270, 272, 295, 327, 333, 

777, 780 

property inherited by a widow from her husband 

is — .... 329, 465 

includes inheritance from second husband .. 513 

according to the Privy Council property inherit¬ 
ed by a woman from a male is not-and is 

not transmissible as her own...,..150, 335 


* But Koer v. Mmst Hansbutti Koerain, L. R. 10 1. A. 150, 
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Strldhana— proof ill at according to the Mifc. inherited pro¬ 
perty is —— from the case of brother’s succes¬ 
sion.., ..... 272 a, 324 

from the treatment of the subject by the Vyav. 

May.,.•.1... 146,150, 272«. 

the principal commentators adopt this doctrine 332 
Mifc. followed by Yiv. Chinfc. and Saras. Vil. 273, 

332, 333 

doctrine recognized as that of the Mifc. by the 

Vvrarn., Dilya Bhaga^and Smr. Chan.140, 272c 

wife’s share in a partition is-304c, 310, 777, 781, 

825 

and a widow’s share ... 304c, 310 

a mothers share is- - ........... 327, 780c, 78he, 782 

so is a sister’s share... 328, 335, 777 

and a daughter’s . 298 

marriage gifts are wife’s -—* ... 283 

Adhivedanika .... 263, 291 

A dhya.gr ika ....... 290 

AdbyavAhana . ib. 

Anvficlheyika... 146, 290, 5X9 

Pritidafcta..........146, 200, 510 

Sandayika . 267 

Sulka . 290 

Yartaka.. 518 

nature of the 'woman’s estate (see above) .29/ss 

gifts to a wife from strangers belong to husband 295, 

300 

mother takes absolutely .. 328/117? 

so do daughter and sister.303, 328/ 331 

exception in Madras..... 303, 329c? 

■-Bengal .330, 332 

so a maternal great-niece ..i... 3285 

mother’s property in Yftjfr. m Sfcridhana in Mifc. . 825c& 
wife’s power to alienate controlled by husband... 92 
her power of disposal over gifts, bequests, and 

heritage ..... 303, 777c 

her power over --(Saudayikam) unfettered 

except as to immoveables .. 92, 298, 299 

according to the chief native authorities...... 297*—299 

over — generally except immoveables taken 
from her husband .. 300, 301 
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STRiWKANA—Aviclow's estate not a trust nor an estate for life 313, 314 

she represents the inheritance ...... 314 

widow's share, in partition at her absolute dis¬ 
posal ..... 303, 304c,310 

awthorities discussed.... 781 a, 1 82 

daughter has hill power over-devolved from 

her mother ...... 303 

and over her allotment in a partition ....298, 310 

or a gift from father .... 311 

testamentary power us to-commensurate 

with the right of disposal during life . 0 ... 309 

husband may dispose of wife’s-in distress... 297 

--- may take-in cases of wife’s flagrant 

misconduct (Yiram.) . 297<* 

Succession io — 

the subject discussed ....149, 327ss 

i—.-In Bombay..335ss 

property inherited by a sister from her brother 

is-* and goes to her daughters .. 465 

—-descends to daughters unprovided for. 509 

heirs to the different classes of- 146, 310, 325, 519 

Anvadheya... 146 

Jt'aiibMshika...... •*.... %b. 

Pritklatta .. $ 

Sulka .........., 151 

Yautaka.........a..... 325 

succession to-according to Sri-Krishna and 

Yijhanesvara ..... 323,324, 517 

according to Bengal law.....325, 514 

—-Jagann&tha. 326 

immoveable property given by husband descends 

as. ...... 326 b 

if an absolute estate has been given, ... 308, 312/, 1113 

so as to all inheritance save from husband..... 329 

contrary decisions ...150, 335, 448, 449 

rule of succession to a male applied. 146, 150, 530 

husband’s sister preferred to his cousin .... 537 

husband’s sister’s. son wrongly preferred to his 

cousin.....<...532, 535 

widow’s sapindas inherit after husband’s ......... 540 

See Adoption VII. 1175,1180 : Daughter; Ejectment 302« ; 
Female; Inheritance; Mother; Sapinda; Sister; Step- 
Mother; Succession; Widow; Wife : Woman. 
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SftJDiBNT —see lfellow-Xtudent 137; Pupil.-. 500 

-.- to becori^ a householder after instruction in the 

Veda (% u III. 2-4)... 373/ 

See Grihastia. 

Study-— of Vedas and of Ma^u prohibited to S&dras (Matin IT. 16) 

919;e, .921 

SubojohinI— a commentary by Visvesvarabhatta .. 17 

Subsidiary Son —see Adoption; Kshetraja j Pdtrika Putra; Son. 

Substitution— under Roman Law. 319a 

Succession— depends on status . 4, 5 

See Custom ; Hindd Law; Lex Loci 4. 

mode of determining-in litigation .. 5 

regulation of-according to the performance 

of funeral oblations peculiar to Bengal . 62 

division of .... 63, 64 

-- to an Avibhakta Grihasfcha... 65 

joint and undivided--is the rule.. 68 

-according to the Viramitrodaya .. 137 

tribal..... YSSn, 733 

special rules of..... 155, 176 

-to a r&j or principality .......157, 735 

--Thirds ... 176 

•-regulated according to propinquity . 117a 

—--- differently according to various authorities ib % 

- as affected by forms of marriage . 538 

collateral-of adopted son ... 368, 1176, 1189, 1182 

--- on the death of a widow goes to her husband's 

heirs next to those specified .... 89 

origin of —— of persons spiritually related . 63 

- not suspended for one not begotten or adopted 67, 

577,581, 1195 

-of cosharers impaired by adoption in a family ... 1073 

——-— to impartible property governed by seniority ...69, 79 
——-limited to a series of single heirs is not equi¬ 
valent to primogeniture* .. 70 n 

See Eldership ; Primogeniture ; Vatan. 

illegitimate son excluded from —— ... 158 

except of a Sddra^........ 72 

See Illegitimate Son. 

* Ached Eclm v. Udai Partdb Addiya Vat Shiah, Pi\ Co. 30 

Hoy. 1883. 
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accession— line of — — prescribed by, law cannot be altered „ 178/ 

unrecognized — disallowed* */.. 177 

- to an endowment determ in ed/oy custom. 201 

—- to bhagdari lands in Gujara/.... 431 

females in Maratha coimj/y not excluded from 


* Kumar Tardkmwar Key v. Kumar Shashi SJiihhanmmr, L. It. 10 

I. A, 51. 
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&DKA8—cannot become Sonnyasis . . .. 

--may become Gos&vis ...*. 

- r Vair&gis .. 

-- forbidden to study the Vedas and to perform sacri¬ 
fices...*. 

- - - --- eie. or. the datta homa. . . 920 

. not 

---recite mantras ... pd£lL 

their Srftddhas allowed,, but defective... 873, 919, 922$, 9o0j 

union among - not of a sacred character.. 1027 

- incapable of having a son in the religious sense . d84 

- can adopt sister’s son. 1037 

-daughter’s son ..... 

their rules of adoption partly admitted into the 

Brahminical system . . 1^^ 

begetting a son on a -- woman entails loss of caste 424 h 

but not mere intercourse . ^ 

See Adoption IV. 1065, .1066; V. 1079; VII. 1187,1188, and 
'passim ; Brother ; Caste; Ceremonies ; Custom ; 

* Daughter ; Family; Illegitimate Son. 

Suit — mere ■ against one coparcener does not aftect others 632 

unless the coparcener is a representative . 616 

See Joinder-608 ; Parties ; Representation. 

representation of minor in a ■. . 075 

See Administration ; Minor 766 ; Next Friend. 

-sale for a co-sharer’s debt pass his right to share 623, 

628 

in a -against a family all are to be made defend¬ 
ants .. . . 03(y 

exceptions .. . . 

-by or against the father alone— see Father. 

..-..— - as affecting sons. 6l9ss, 624, 626, 629 

___should name sons or specify repre¬ 
sentative character . . . 6 25 

a compromise by father suing held binding on sons ... 612e 
sale under decree against father as affecting sons 62Jss, 

627 

a nephew not bound . . ...•. 625c 

~-against a manager affects only his share... . 6SG 

*- against sons for father’s debt ...... 631 

adopted son representative for .. . .. 1179 

—by son against father .. 683 

~~ for property as divided does not bar one for it as un¬ 
divided.. ...... 605, 798 
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for partition ..........768s® 

~— to enforce partition deed not allowed to be changed 

into one for maintenance ...-. -. 7 80 c 

—* for partition by coparcener conveys no right to hiy 

widow.....*.... **42 

perhaps not even a decree? .... *&- 

to a-for partition by the purchaser of the father’s 

right the mother is a proper party .# 

--for family idol .-. 784c 

-by Sebaits ....... . J60 

adoption pending ... .... 41?^ 

See Adoption VIII ..5 Attachment; Charge; Copar¬ 
cener ; Debt; Decree ; Family; Father; Guardian ; 
Liability; Manager ; Obligation ; Sale. 

Suits, Possessory ........ 696 

See Possession. 

Sulka..............*. 268, 290 

definition of —~ ...•*.• • *.• •• 2/6 

kinds bf ——....**•••• 277 

--not the same as Morgengabo.;.». 278 

—_ goes to uterine brothers . hl9d, 277—280, 327 

Superstitious uses—E nglish law of —— not enforced .. 215 

Suretyship inter so by Goparct^eks— is a sign of partition but 

not conclusive .....,.....,..688, 850 

Survivor-•■ see Adoption .*.*...• •• 993 

Survivorship-- rule of-recognised .. 74 


alternative to that resting on re¬ 


cognised oblations .*.. 76 

no-amongst daughters in Western India ... 106 

■-— in united family . 456 

---excludes an eseotltor .... 225 

...-*—. regulates succession m a reunited family .. 143 

See Adoption VII. 1172 ;• Brother ; Coparcener 5 Daya 5 ; 

Family ; Inheritance ; Property; Succession. 

SuTAK ...,... • —. 

SuiAr ........—-.. 257« 

SOtras...*.. .. 33— 

-- are strings of rules. 33 

Apastamhha Sdtra ........34 

® ITurdef JSfamin Saha v. Header Perkash Misser f Pr, Co. 5» Dec . 

issi 
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uTRAs-^Hiranyakesi S&tra ... 34 

-characterized by their shortness ... 44 

Svaiki^i — disloyal wife.......652, 882 

--- is one who deserts her husband and cohabits with 

another man...,... 387 

son of —* occupied a place above adopted son. ib . 

SvAMYA AND SVATANTRATA ...... 209 

SvIkjxt = property acquired by one’s self .,.. 712 

Svaya jSvara ....... 283 

Sv yamdatta Sow—meaning of.... 893,1081 

— - 110 t now recognized ..... 895 

See Adoption Y. 1073, 

Swathis— a Himalayan tribe . 805a 

Sweden— right of free occupancy in ancient —— . 734 

Taj dob ........ 381, 516 

Tanks— when indivisible........ 730 

— may bo used by all coparceners by turn or agree¬ 

ment..... ...... 784, 832 

Tapodhana Caste..... „..... 434 

Tar wad ......... ib. 

Taulkiya-A ontc hya Caste .. ib. 

Temple Allowances— hereditary and divisible.. 742 

-subject to special rules .... ib. 

See Adoption III. 1068; Endowment ; Nibauclha. 

Temple Property.........554, 555 

See Perpetuity ; Property D. II. a 

Temple Servant— interest of-alienable ... 785» 

Tenant —see Leasee; Landlord. 

—— discharged by payment to one of several co-sharers... 610?^ 

joint-has-not a devisable interest under English 

Law.. ... 671™ 

covenant by one joint - to sell severs the joint 

tenancy in equity. 705c 

See Coparcener. 

rights of — s after a partition.. 717c 

Tenure— rare under Hindft law.. 173 

- of land supporting an office ..... 744 

See Graut; Jlgir ; Sararrjam ; Vat an. 

Testa me nt —see Will. 

Testamentary .power . 213, 1158c 

--- depends on the state of the family and the 

nut ure of the prope rty... . . 171 
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EStamentary rower -regulated by Hindft Law. 

...___ not regulated by analogy to E nglisb 1aw. ...•••.. ^ . 

but to the Hindti. Law of gifts.■•••-• 293 

__over self-acquired property absolute 193, 219, 312, 

667'Wj 772, 806- 

limitations to this ? . 1111, DU2 

collateral heirs no bar to the exercise of the-- 

_not to defeat other’s righ..•.. 219 

„_—- or claims to subsistence ... 220, 1111 

--— or to make illegal dispositions ... 220 

__ as to Stridhana is commensurate with the right ^ 

of disposal during life.*•*. ^09a 

See Adoption IIL 909 ; VI. 1111; Alienation; Coparcener; 

Family; (lift; Maintenance ; Son ; Survivorship. 

Teutonic Liaws—• comparison of-- --with Hindd Law 192c, 

271/, 319a 
ft 

Texts— see Interpretation...•. qc« 

.—— to be received cautiously.. . hbb 

interpretation of - influenced by philosophical 

systems .*.-... . 

_ sometimes manipulated to suit later notions. 

~~— how construed .. *996, 266n 

Theodosias Code— referred to ... 4226 

Tiiiyens— see Tribes .*.*. 284, 420 

Time— see Adoption... $64, 975, 976 

Tirtk-ufLdya—’s right partible by custom..... 

Tithe— see Possession . 

Title Deeds— custody and inspection of--— . 797a 

Topi GipU ....;. l so 

~ not exempt from attachment... iron 

Tonsure— period of ..*... 929 

-as affecting fitness for adoption—see Adoption II. 928; 

HI. 998; IV. 1060,1061; VI. 11346, VII. 1160 
Tools and Implements— when indivisible and when not ... 730, 734 

__ to be kept by those having them ...... 785 

Tothiy aiis —see Tribes .* *.* • > . 419 

Trading inter 00 by Coparceners- a sign of partition— see Evi¬ 
dence *, Partition. 

Traditions— as regards the Smritis....... 26—28 

---- untrustworthy ...... .. 29 

--« Brahminical, about the Dharmaatltras... 38 

--- an element of customary law. .. 869 
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Transaction— of father how far binding on son. 612a 

- as admissions of an adoptive mother... 1185 

See Coparcener; Father; Manager; Obligation; 

.Representation; Suit. 

Transfer-- depends on individual will ... 59 

restrictions on -inconsistent with estate disal¬ 
lowed .. ..,.... 195, 7215 

--of Saranj&m not allowed... 7215 

different ceremonies for - of immoveable and 

moveable property...... 1213 

irregular-by father may bo prevented by son ... 8105 

-or set aside ..... 813a ■ 

See Alienation; Gift; Grant; Interdict; Possession ; Pro- 
* party; Sale. 

Travancorb —see Female Gentileship 421; Polyandry ............ 284 

Treasure Tjrove— law of —......... 833 

Tribes—B hils .-....281» 

Bhooteah .... 289a 

Cach&r is ...... 28l/i 

Dallas ........ 289a 

Garoo..... 2875, 288//, 421 

Gonds ...-. 281/? 

Jats.2815, 423/b 

Kangra tribes...... 376 

K ith is ... jjjfln 

Kh&sias ....... 283/i, 289a, 421 

Kholls .. 281 m, 282a 

Khonds..... 376 

Koches ..... 281?a, 421 

Maravers... 430a 

Meeris. 289a 

Motati Kapus (Madras). ................12125 

Hairs or N&yars.. 2845, 41.9ft, 421, 424$, '426a 

Ortons ........... 281/i 

Pahans . ih. 

Saothals......... ib . 

Sisseo Abors . 289a 

Talabda Kolis .. 1210 

Tliiyens........284, 420a 

Tofchiyars .. 4195 

V azure . 420/ 

Trioroha Diksha = consecration..,.. 568 
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j&ust— not unknown to Hinclft Law .... 203 

legislation affecting-s amongst HindOs ...V... 4-41 g 

instances of —s ..203, 204. 

native usage determines whether a —- has been 

created ...... 205 

—— may be annexed to gift ...... 441 

---to husband for wife. 203 

— ---— for daughter ... 204 

—— not allowed to create a perpetuity for a family or an 

estate ...... 203& 

-dissoluble only by assent of all interested. ih. 

-s uncertain and illegal ineffectual ... 203, 205 

s how dealt with ....... 204, 205 

charitable ——— s enforeed .... 215c? 

enforcement of-s.... 204, 441 

religious and charitable -s common ... 203 

-treated with special favour by HindO Law.. 216 

- in favour of au idol . 160 

heritable-may be resigned by father to son .. 553 

-- not to be altered in constitution by majority. ib* 

property transferred by a Mahant by a breach of- 

can be recovered ..... 188/ 

beneficiaries may sue for the enforcement of the duties 

of. ....... 398 

subject to the consent of Advocate General or his 

substitute .................... ib> 

See Endowment; Gift 441; Grant * Property D. II. 

Trustee— of a religious endowment cannot alienate or encum¬ 
ber it except under special circumstances.. 555# 

See Endowment. 

widow is not a-for son to be adopted..... 1218 

but continuing a suit after adoption may be doomed 

a trustee .... ib~ 

the possessor of land, who has settled lor assessment 

is—- for owner ... 722» 

Uncertainty - — vitiates a trust........ 203 

TInchastity— makes a woman only temporarily impure . 885u 

— -— disqualifies mother from inheriting to son.... 591 

-does not prevent inheriting from maternal grand¬ 
mother......... ib. 

- -- disqualifies daughter from inheriting .. 154c 

but not among Lmg&yafcs ...... 591 
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"nchastity— disables a widow for inheriting from hferhusband 

,or son.......*.....’..V.v..591 

bufc Biibs<?qnenb --does nob divest a', widow’s 

estate ........................*•••••• 89, 591 

See Widow. 

•-prevents one widow getting her share from the 

other ......v. S91 

-— of*widow opens daughter’s right to inherit ...... td. 

---causes forfeiture of the right to main¬ 
tenance ..................... S92 

maintenance allowed resumableon.... i&- 

Uncle—- as manager; presumption in favour of his transactions. 637’ 

-- may be commissioned by sister to give nephew in 

adoption .............1.079 

when -—- succeeds bo nephew ..351, 473, 474 

paternal-- succeeds to niece.... , 546 

maternal -postponed bo the widow of the paternal* 

uncle......... 131, 132 

-———--- inherits as bandhu.....135, 136, 495 

- inherits as a bhinnagobra sapinda.. 490 

--- preferred to maternal aunt’s son . 492 

See Adoption II. 898; IV. 1025; Ne¬ 
phew. 

Uncle 1 '? (Paternal) Daughter’s Son— - an heir according to 

Bengal Law .... * . p 4916 

Uncle’s (Paternal) Grandson .... 481 

Uncle’s Son........ . .. ... 474ss, 546 

**\Sce Adoption IV. ...■-. 

Uncle’s (Maternal) Son— is a bandhu .. 493 

-«-succeeds to a woman. . 547 

Uncle’s Son’s Wire..... 485 

Uncle’s (Paternal) Widow— her succession .. 484, 485 

different law of N. W. Provinces .. . 485 

Uncle’s Wife —--we Widow of Paternal Uncle. 

Undivided Family — see Family. 

Union, Spiritual . . .. . 1082 

Unity ov Estate — presumed in a united family.... . 729 

See Family, Joint; Presumption. 

UniVeesitas . .......162, 165, 213 

Unmarried Female-sc? Daughter ; Female ; Sister. 

IJnmauried Man— may adopt— see Adoption II. 905«, 918, 919 ; 

III. 94So 
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Unmarried So-n —see Adoption lit..... 984 

U^oBSTRiiCTED Ownership— its character .. 104, 333*? 

See Daya. 

--- 0 f a son in his mother’s estate asserted 

and denied.... .. r... 300 a, 711sa 

Unoiotjiijcted Succession —see Inheritance; Succession, 

Upadhi........ .. 196 

UpaBlu r v i na -—see Brahmachan. 

UrANAYANA —see Adoption III. 899$; IV .. 1062, 1063* 1065 

meaning of *-— rite .... 1059<;, 1129 

no-ceremony in many castes......... 1061 

IT PA NISH ADS .....-. 55 

Us age— importance of — 7 —. ... 2 

—- tends to conform to received Scripture standards , 9, 425, 

426, 867 

—. governs inheritance, partition, and adoption ... 7 

~ is to be followed failing statute law ............ 7, 867 

caste --approved as to the members of families.* 

ge-nbu -— to govern succession, and contracts of Gentus.f 
See Adpotion I V. 1067; VI. 1106, 1115 f Custom 199. 

US an as —see Inheritance ............ 271*7S2?» 

- Dharmasastra ..■*.♦.. 36 

Vadilki —see Eldership..,........ 736* 

VIg hr.ee Caste . ....... 249>j> 

yAiRAGts—*• see Gosavis .....«. 574 

who are —— ...572 

position and rights of —~ with respect to .te/l- 

ples........ ib. 

-sometimes hold tempi® property like Mahanfcs ...... ib - 

-** may retain their property .. 573 

—■-* may marry...-... 575 

Vats^avas—- have forged some Smritis. 52 

Taisvadeva = food oblations placed in hr®,. 689, 840, 850 

separate performance of-; may be a sign of 

partition....... 689^ 

bub is not conclusive... 689, 851 

Taisyas— said to have disappeared... 92 17 a 

a class of Grihasthas ....... .. 64 

- *Eay become Sanny&sfs ... 552 

* St. 21 Geo. III. Oh. 70, See. 18. 

t ‘-—-* 17. 
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Vaisyas— can adopt sister’s son............ 103? 

See Adoption III. 951. 

VALOTJU —gainsf of —— as separate property compared with 

pexulium castrense ..... 724& 

VaM sl >parampara — iin-eal succession not collateral ............ 463 

Vanaprastha ......*...552e y *502, 566 

Vand! Caste ...... ....... 394 

VLyi Caste ....... 411, 508, 523 

Vasishtka DharmasOtra .*... 34, 45, lxxxvi 

• ----—-—-•' has been recast ..... 35 

See Adoption Y. 1069,1070,1072; YL 1125.. 

Vatax— nature of —— ... .. A173, 745, 846« 

law relating to ——.. .v.;,................. 845, 846n 

*—- compared with a fief .,,......... 846n 

succession to —— . 742., 7445 

devolution of --is governed by special law . 179 

females can succeed to a. .... 343 n 

-not presumably impartible......... 342 a 

Desgab - -is partible ........ 397 

—•* of a JKuTkarni, .... 354, 438, 487, 510 

-Desaigiri .. 453. 

• -- Yardi . 354 

Zamindar’s-- is divisible ...«. 730e 

-- Fatilki .. 384 

Joshi ..........». 487 

——. once aliened or divided is freed from special rule-of 

descent... 7445* 

-— subj ect to statute..<. 379 

profits of a vatandari village may be divided. 786 

impartible- - does not become partible by disuse of 

services . 742 

Vatandar Joshi -—see Joshi. 398 

Vatandars’ Act—(Bo. Act. III. of 1874) see separate List of 

Acts ..'...Ixxviii 

Yatandar Village —see Distribution ; Yatau. 

Vats a ....... 1078 

Yaeifa —see Allowances. 

VAzms—see Tribes..............„. 420 / 


# Subject to Bombay Act III. of 1874 and other statutes. 
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bjj)as— the fountain of intellectual life in India .... 53 

- tho remote fountain of law . 56 

—— superior to custom. 367 

the four —~ . 56 

each of the-consists of Mantras and Brahmanas.. 56 

antiquity of ——* ...v- $395 

--of little importance as a direct source of modern law... 56 

character of their different parts. 

-not to be recited by the Madras . 1136 

—— nor by a boy uninitiated . 1241 

Vehicles— when indivisible and when not ...* 730, 734 

-to be kept by those having them... 785, 831 

Version of Narad a— discussed ..... 48,49 

Vested Interest —see Adoption III,.... 982ss, 992 

Vested Remainder— see Remainder ...;.*.97,98 

Vibhakta Grihastha.58, 64, 77—138, 355—499 

Vice— as a ground of disinheritance. 154, 752a 

V ID Y ID H Y AY AN A. 32 

VuSfiNESVARA..... 15, 1075 

age of.. 17 

Vinjyoga— a disposal of widow by husband’s family.... 410, 753c 

VIramitrodaya—- is a commentary by Mitramisra... 21 

VIra Saiva .......... 568 

Vishnu Shrtti .... 35, 39 

VlSVESVARA (BHAJTA) ...*.... 15 

-—-is tho author of the Subodhini . 17 

Volition— how far-passes property ... 7 

Vritti— meaning of-.... 741d, 8345 

-—- is a family estate subject to inheritance arid partition. 411 

—« is heritable.......... 714c 

Yajamana . ..... 348,410 

-- is partible. 397, 730c, 74 M, 785n, 842 

Rhatt’s-- is divisible... 730r 

-inalienable outside the family . 411 

widow may alien-- for necessary sustenance......... 431 

mortgaged --sold in execution of a decree ......... 741 

intruder into a —— is liable for damages .. 411 

each invasion of a-- is a fresh cause of action....... 345a 

whether the representative of a priestly family can 

sue his Yajam&na.... 411 

widow may alien -—- for necessary sustenance ...... 431 

V YAHItms — mystic formulas of sacrifice ..... 1125 
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VyavahIka May&kita—' ranks above the Mit&kshara in Gu- 

jar&fc.............«.11 ? 117 

-- i 3 the sixth MayAkha of Bhagavanta Bhaskara... 19 

-—-composed by Nilakautha . ib. 

-dedicated to king Bliagavantadeva . ib . 

--- tnusfc in some places be explained by the Dvaifca- 

nirnaya ........ 20 

Watan —see Vat an .......... 172 

Ways, Common— when indivisible...*. 730 

-may be used by all coparceners. 784, 831. 

Welfaiie, Spiiutua h-—see Adoption I, 872, 873; Y. .... 1077 

Wells—"' when indivisible...... 730 

-may be xised by all coparceners. 784, 831 

nse of-- as appendant to share of property...... 831, 832 

Whole Blood— limit of the preference of the-- over the 

half-blood ........ 125 

W mow—» 

Position under the Religious Law. 

-’s; moral unity with her husband .... 90, 420 

-may perform the Kriya and $raddha of her husband 

in the absence of son.,... 93, 872e 

- (patnl) answerable for sacrifices to her husband’s 

manes.... 258 

See below. 

life of a-a prolongation of her husband’s for 

determining the successor to the estate... 89 

--regarded as part of the familia of the deceased .. 417 

sale of-by husband’s family (Panjab).... 4268 

or by her father or brother... 423& 

--is the guardian of her minor adopted son .. 371 

See Adoption ; Guardian ; Minor. 

- as manager for her son or his widow ...367, 368, 611, 1185 

See Adoption YU. ; Manager ; Ratification. 

taking of-by brother-in *law.... 420ss 

See Levirate. 

Rights to Maintenance. < 

—entitled to maintenance in husband’s family... 68, /7, 79, 

163,192, 233, 346, 348, 356, G53d, 753, 755, 853, 854 
——’s right an inchoate right realized on partition...... 192, 244 

*- in united family entitled to maintenance.... 244 
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*~*s right not dependent on ancestral estate....249 n 

so uuder caste laws .... ib. 

whether the right is a charge on the estate . 80 

— ----. not strictly an interest in the 

estate. 253, 259, 260 

--not impaired by her possession 

of jewels ... 755tf 

- cannot be deprived of this right by agreement with 

her husband.... • • . 79, 192 

~ cannot release or resign her right .•:. 79, 192, 253 

- cannot bo deprived of her right by alienation.. 392, 414 

nor deal with it by anticipation.. 192, 253 

but may deal with specific allotment . 253 

or charge decreed ? .... 254 

maintenance of-- by adopted son... 1146 

- -daughter-in-law .. 1147 

~ not entitled against members separated from her hus¬ 
band or without ancestral estate ..... 236 

- of separate Hindi! once thought entitled to mainte¬ 

nance by his family... 235 

this decision disapproved........ 236, 244 

- of reunited coparcener must be maintained ... 144 

arrears of maintenance may be awarded or not. 262 

* must be supported by brothers failing husband’s 

family........ 7536 

«’s right cannot be attached .. 261 

but arrears awarded can.'. 262 

limitation to suit for maintenance.. 261 

purchase with notice of her right. 80 

maintenance of- - oommufcable to a share 244 

but claimable iii every case. 245, 246, 252 

duty to maintain —— avoided in some castes by giv¬ 
ing license to remarry.... 418a 

husband’s debts, have preference over her right .. 259 

the Osiris make the right depend on residence in the 

family .,....256, 259, 757, 781 

so the Yyav. Mayftkha and Ylramitrodaya. 254, 257 

so do the caste laws.... 257a 

but separate maintenance may be claimed . 260, 261 

only on refusal or failure by the family . 258 

decision of the Judicial Committee that it may.„ 257 

— ---High Court, Bombay... 757 
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Xoow—-the right to an allotment in strictness limited to the 

patni ...**...... 258 

cases on the subject discussed .....256ss 

distinction of Bengal Law as to the right of to 

maintenance h....-.. . 257 

right of a -—ed, daughter-in-law —see Daughter-in- 
law ; Maintenance. 

Right to Residence. 

-of coparcener entitled to residence in tlio family house 68, 

’ 77, 79, 252, 734, 826, 858, 854 

—. not deprived of her right by a sale .79, 252, 345, 734 

nature of the right .... 252 g 

• -ought to reside with son....... 255 

-- entitled to residence as against adopted son. 1180 

residence as a condition may be dispensed with occa¬ 
sionally .....,....255, 256, 260 

as in case of ill-treatment .... 255, 260 

— not compellable to reside ..*.... 260 

-*b leaving her husband’s family revolting to Brahma- 

nical morality .... 41.0 

Position wider the Law of Inheritance* 

heritable rights of a-derived from a moral unity 

with her husband ......... 90 

and her participation in husband’s sacrifices ... 420 

-- regarded as taking by survivorship ? .... 1158 

amongst the lower classes her right depends on cus¬ 
tom .........**••• 426 

-postponed, to mother by some caste customs in Guja¬ 
rat...-.....392, 404 

and amongst Khojas ....•••■• 157 

—— takes husband’s estate by inheritance.--.b... 95’ 

not as a trustee .....r................. 95, 314 

—— fully represents the inheritance......w.... 313, 391, 

—’a estate discussed...... ........312, 313, 320 

--. compared with that under Teutonic Laws...... 319tt. 

--under decisions anomalous .. 452* 

-’s accumulations remain her absolute property though 

invested in land......... 314, 315 

See Accumulations; Strjdhana. 

*- not a tenant for life............. 313 

in what sense —— has a life estate ..... 314 

-— m ay exercise right of pre-emption ... 318(1 

-- must protect the estate as well as represent it ... 96a, 322 
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Widow— must make good her transactions out of her property 3*23 

ornaments of -— not partible ,. . 735a 

8e4 Ornaments. 

--succeeding to her husband’s share of a i Mahal is en¬ 
titled to a partition of her share ........ • 402a 

Inheritance in Joint Family . 

- cannot claim joint property against surviving mem¬ 
bers ................ 68 

-- has no estate in joint family property 68, 345, 346, 351, 

352, 353, 405, 458, 843 

— of a joint cousin succeeds in preference to distant se¬ 

parated relations ..... 4S6 ; 

- of the last survivor of coparceners inherits 345, 400ss, 440 

-as last survivor of a branch takes estate as separate 

property..... 456 

'—of a collateral does not take absolutely ?.. 486 

Inheritance in Divided Family . 

— takes husband's property in a divided family. 269, 406 

—of separated coparcener takes his share. 654a 

—- succeeds to her son’s property on the same terms as 

to her husband’s ...,... 150 

* -preferred to daughter-m-law.... 508 

—— takes in preference to a remote heir . 1285 

—— of a predeceased son inherits after the paternal grand¬ 
mother according to B&lambhabta .128 

* she is postponed to a brother .. 454 

-of the paternal uncle takes as a gofcraja sapinda... 131, 484 

—. of last of a collateral line takes her husband’s place 

1285, mh 

-- postponed in N. W. Provinces to aunt’s sons? .. 485 

-—~ of sapinda postponed to sapinda of same propinquity 

as her husband..... 475 

-— of descendants and collaterals inherit immediately 
after their husbands (in the absence of a mate of 

the same branch ?) ...... 132 

— of brother’s son preferred to another brother’s great- 

grandson.. ...... 1325 

- of a &&dra postponed to illegitimate son.... 85 

and to daughter and daughter’s son ... ih. 

' succeeds to a fellow-widow ... 523 

two or more nature of their succession .. 651 
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dow— two or more ——a may divide, though authorized 

to adopt........ 1217 

Bj*-,----— inherit equally........ 80 

'—---may divide the estate according to 

Vyav. May., Tirana., and Mifc..... 89, 103 

this doctrine recognised by Courts in Bombay. 103 

--bound to pay husband's debts ..... 102 

—— can be sued only by the nearest reversioner ............ 97 

—r— may be sued by remoter reversioners for sufficient 

cause ......... ib , 

— may relinquish her right in favour of second ie rever¬ 
sioners ” with the consent of the first .. 96* 100 

reversioners cannot obtain a declaration of right dur¬ 
ing life-time of the.....*. 96 

competition between-and holder of a certificate 

of administration...... 391 

Power oj Disposal and Relinquishment. 

what,estate-takes by inheritance........ 98 

as to-immoveables ...... ib. 

- moveables ....... ib „ 

her estate in a gift or bequest from her husband simi¬ 
lar ....*... 320 

unless expressly enlarged ... . 312/, 777,1113 

restrictions are inseparable from widow’*s estate 102, 782$ 

——’s powers not enlarged by absence of "reversioners” 102 

growth of restrictions traced...°, $Q6 

only two texts bear on her power over inheritance... 305 

-may give away property inherited from husband 

(S&sfcri) ....... 305t& 

except for improper purposes..... ib. 

or immoveables..........305a, 309, 312, 317 

——’a power of disposal absolute by custom in absence of 

male kindred........ 782 d 

See Custom. 

-cannob bequeath inhoritauce ? ..... 309, 480 

»——right over money given for maintenance absolute ... 311 

-may dispose of her ——Vestate . 101 

--- may dispose of immoveables bought with her move¬ 
ables........ 323 

See Accumulations. 

--may alien a vritti for necessary sustenance... 431 

--cannot dispose of immoveables without great necessity 394 

131 H 
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Widow— cannot dispose of immoveables by mere gift...101, 312/ 

- may sell or incumber husband's estate for some pur¬ 
poses....99, 100, 10%, 322, 395 

as to pay husband’s debts .... 102, 395 

but not beyond her life-time without a special justifi¬ 
cation... .101, 30Gss, 317, 395, (11 

mere recital in the deed of sale of the object not suf¬ 
ficient proof of it ........ 10*2 

concurrence necessary of relations interested ......... ib. 

- as manager cannot alienate without necessity. 367, 611 

See Adoption VII VIII. 

- cannot transfer family jewels as her separate property 310 

her complete ownership in moveables .. 312, 314', 777 

subject to husband’s debts...... 314 

purchaser in good faith from —— protected. 101 

duty of the creditor of.......101$ 

fraud on expectant heirs defeated.... 322 

See Gift; Sfcridhana; Wife ; Will. 

Loss and Destruction of her Right. 

adultery bars the succession of a.. 89, 689 

right to maintenance forfeited by her unchastity ...... 592 

even an allowance assigned to-- for maintenance 

is resumable in case of her unchastity.. ib* 

Sec JVirfeiture; Unchastity. 

Succession to Widow. 

- of the nearest male aupinda of a predeceased husband 

is an heiress of a deceased — ...• 104 1325 

after-’s death estate not liable for her debts ...... : v l02 

See Daughter; Female; Bapinda; Son; Sfcridhana; 

Succession. 

Partition . 

- cannot claim a division in Bombay .. 360, 677, 843 

but may in Bengal .... 678 

- is entitled to a share on partition among her sons ... 3o6 

—*s share on partition not to be defeated ......664a 

right over share in partition absolute ......307, 310, 32la 

See Female ; Mother; Partition; Stndhana. 

Under the Law of Adoption. 

position of-until adoption .*. 367, 392 

right and duties as to adoption —see Adoption passim . 

- must adopt a boy designated by her husband 9045 
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Widow— in Bombay adopts- without express power, but cannot 

be compelled ...*«*.*•••••. 

the elder of two widows has a preferential right of 

977 

adoption*,...;;. . 

gift madeby - before adoption set aside . 

but alienation for value upheld.— . ** 

settlement on ——- with concurrence of adopted son 

lii A 1229 

upheld.....*. 

provision for-in cases of adoption .lUUss 

-» B rhxht to maintenance secured in awarding property 

” 1 iso 

to adopted son ♦...... 

-- of adopt ed son predeceased entitled to maintenance.. • 1174 

-of gon cannot be divested of her estate by adoption 

by a mother . .. . 

-cannot continue suit for adult adopted son against 

hi/s will .. 1232 

Remarriage. 

-- remarrying is deprived of inheritance from her first 

lusid . !... 101,430, 590 

but forfeits only the right actually inherited, not her 

right of inheritance to her son then living.,.»* * ^ 

remanded- can now inherit to her second husband 88, 

413, 426 

___ _ entitled to maintenance....... 

- - contracting, remains liable after remarriage ...... 91c, 414 

Widow of Cousin— preferred to widow of cousin’s son . 485 

Widow of Grandson— is excluded by daughter’s son . 445 

but preferred to son’s daughter . 1286 

Widow of Nefhbw— preferred to brother’s great-grandson. ... 1B2& 

Widow of Fatehnal Uncle..., . •••*•• . 483 

Widow of Unclg . ... .• • * . * *• 

- excluded by sister... . .. 

Widowed ... .. . . 

Wife— capture of -—* see Capture ; Marriage. 

purchase of- disapproved,... 

See Bride-Price 273. 

purchase of-still prevails amongst the lower castes 423 

amongst them she is regarded as property . 420, 426e 

purchase or hiring of another man’s formerly 

allowed . . ... 883a 

- completely passes into her husband’s family by mar¬ 
riage .. . * .. . ^1 
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shares the benefit of husband’s sacred fire ..915 

—. first married takes precedence over others. 88# 

—* * of different caste once allowed (Manu If . 238 ; III. 12) 

- now disapproved except by special custom . 82 b, 426d' 

' importance of the . 90 

*-—— of the patni .. 98 

position of pat and lagna ....... 413ss 

- may bo discarded amongst the lower castes...376, 428—425* 

repudiation rare in practice .... 425 

-*• allowed only in case of an on teas to . 375, 593& 

marriage of a second-no ground for desertion ... 425 

~ become a widow may perform Kriva and ^raddhas in 

default of a son..... 872e 

exequial ceremonies of -—performed by her frets*. 

band^s family .. .. 98 

her duty to live with husband not enforced where 
dangerous.... 9Sc 

- in some castes may desert her husband with sanction 

of caste ............ 423 

this disallowed by the .Bombay High Court...424 

-* deserting husband without sufficient cause not en¬ 
titled to separate maintenance ..425, 592, 598 

person harbouring run-away-liable to suit by 

husband .......... 425 

- is subject to her husband's control even as to her 

Stndhana....92, 323 

simple disobedience does not disable the-from 

inheriting ...... 429 

general incapacity of--as to contacts.. 253, 254 

exception of contracts jointly with husband .. . 91c, 414 

-a authority as to household expenses .. 92<e 

--annulled by adultery . ib . 

-’s property becomes her husband’s .... 253 

a s ex. gr. ear nin gs by service....... 292 

*’s contract with husband void.... 254» 

*’s separate property— s&e Stridhana . ... 91c 

rights of bho-- in her husband’s property ...94, 95, 392 

*a right and husband’s not mutual---- 92 

is a subordinate co-owner with husband.. 892 

,r B interest in husband’s property distinguished from 

son’s ...■**.«,. 1169 

• entitled to a provision .194, 263, 392 
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•though put away....♦ ••• ... 

- from whom entitled to support........• 232 

- of a disqualified person entitled to maintenance on 

partition... . . 753 

claim of ■—— to support not extinguished by allotment 
to her of a share .... 793 

- cannot be deprived of maintenance by husband’s alien¬ 

ation ..... 392 

—’s right to maintenance not subject to disposal or re¬ 
lease..... . .... . ... 283 

but may be defined ... . . ib* 

See Maintenance. 

- under gift from husband takes moveables absolutely, 

immoveables for life ......... ...308, 30.9, 310, 312/ 

but a heritable right if expressly given.312/, 777c, 1.113 

gift in case of two wives.... 312 

- inherits to her separated husband . .. .... 406 

See Widow. ^ 

what —— can inherit . 86, 93, 258, 421 

wives of ancestors to the 7th degree succeed to their 
descendants ... 127 

- for unauthorized acts liable in Sferidhana . * . 92 

and when needlessly living apart ... 91 e 

but not in person .... 92 

- may eject husband from her separated property . . 302a 

See Adhivedanika. 

lands purchased out of separate funds saleable by- 323 

and devisable . ..... . ib. 

— *s succession to co-wife .. >>*.» . . 518 

See Adoption passim ./ Bride; Female ; Gift ; Inherit¬ 
ance ; Maintenance; Partition ; Sapinda; Will ; 
Woman. 

B bother — see Adoption IV. ... .. .., . 1033 

Sisteu’s Son — see Adoption IV.. .... 1031 

History and Development. 

origin of the Law of —— s ..... 181 

recognition of —s . 6675 

definition of- (in Moftissil) independent of Act X. 

of 1865 .. 225 

absence of -s under Hindi! Law..213ss 

-~s disapproved by native judicial officers .*. 6675 

and by the castes when the testator has issue . . 668n 
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allowance of-8 a development of principles of the 

Hindi! Law*.....181,182 

unlimited-opposed to B rah manic family system ... 6676 

comparison between the Hindi! and English Laws of 

-_s ............482, 670 

first intention of Roman ——s ... 214 

comparison of the Roman, Athenian and English Laws 214 
extent of power limited by the Hindu Law of gifts. 667, 668 
See below. 

— as to property at testator’s disposal operates in 

analogy to gift .•... 178, 181, 182 

bequest by husband to wife treated as a gift. 312/, 777c, 1113 
See Bequest.; 'Wife. 

— speaks at the death of testator...... 179 

woman’s testamentary power equal to that of aliena¬ 
tion .........*.... 309c, 777c 

See Female; Stridhana. 

— by a widow in Bengal...... 184 

daughter’s testamentary power.....• 667 

Indian Statutes as to —discussed .. 224 

effects of Act XXI. of 1870 and V. of 1881 on--s. 224, 

225,668, 669/* 

executors excluded by survivorship.. 225 

\ Form. 

A form of*a —— according to Hindu Law.222, 223, 668n 

nuncupative..668, 813 

attestation of-under Hindi! Law intended to be 

assent to the transaction .... 223 

'Extent of 0per at. tin. 

power of bequest limited by power of alienation ...... 225 

— does not go so far.... 

subject to rights of maintenance ... 225 

—a valid which provide for maintenance of family. 640 

uncertain-void..."....... 668 

application of Indian Succession Act to-s ......668, 670 

control by-of property bequeathed limited 178,181, 228 

— with a condition against alienation operates, but the 

condition is void ... 188 

—s can only confer estates and interests recognized by 

law.....178, 183, 225 

— of ancestral property disallowed ... 667 
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cannot bo made of an undivided share .«. . 221c? 

— of self-acquired property now recognized... .. 181 

— fails in favour of persons not in existence at testator’s 

death . .. 1$2 

or of persons not ascertainable at 

testator’s death . ..670, 1233 

effect to be given to a -- if reasonably possible. 183, 229 

effect of a-on the mutual relations of persons 

taking under it.. . * .. . 195, 196, 226 

bequest for specific charity maintained . . 230 

M pres doctrine admitted.. .. 230a 

private perpetuity disallowed . .. 230, 668 

even under colour of religious endowment . 668 

a charitable perpetuity may be created by- - in the 

Mofussil ... . .;. 226 

but not it seems in Presidency towns ? .* to. 

bequest may be made to a boy designated for adoption. 904 

___ to two simultaneously adopted held void ... 1222 

adoption by- - not allowed .. 1127c? 

disinheritance of a son by-not feasible under the 

Mp. law . ..• ... 1113 i, 1173a 

even of posthumous son.* . L382* 

principle applied to adopted son... H°7, il82 

— disinheriting a widow disallowed by the Slstris . 1158c 

— partly disinheriting daughter approved by SAstri . 435 

so as to one devising part should there be no son. 640, 1107 
See Coparcener ; Family ; Father; Illegal; Perpetuity. 

Construction , 

interpretation of JrTmdfl-s.V sV ,.. 183, 184, 228, -29 

---- governed by Hindi! Law ... 228, 668 

______ . _ Tagore case. 224 

English words not to be construed by vernacular 

equivalents .. . . 229« 

Proof\ 

custom governs mode of proof of. . . . .. 223 

Evidence of. 

proof of instrument by single witness by assent . ib. 

See Evidence. 


* In the reference to H. H. Wilson’s works, p 1183a, supply 
1 vol. V,” 
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validity of-whether ad judicable on application for . 

certificate of administration..**••♦.1232, 1233 

probate needless in Mofnssil .....* 226, 669 

powers of the difibrent courts ...*.. ^69 

opposition to grant of probate to adopted son not 

conpetent to creditors of next heir. *••• 1233 

See Adoption III. 964; VI. 1107, 1127 ; VIL 1157, Il58 t ; 

' Foraale; Interpretation, Maintenance. 

Will to'&eeect separation— when expressed .•. t,8() 

___Jjll- --when.implied ... ... 687 

Witnesses —testimony of --proves partition ,.. 854 

See Assent; Attestation ; Evidence, 

Woman— never independent .*... ; v 

-- should perform sacrifices vicariously .... ^20 

gradual elevation of the position of..419ss 

— in Punjab does not transmit right of succession to 

village lands ...«.... 430 

.— — excluded from inheritance to land under Salie and 

Burgundian Laws ...... .... 88a 

property acquired by a married-r usually her hus- 

band ......* — •■•••#••/*• 

_, by partition, gains full ownership according to Cole- 

brooke.*...—. ^ 

ami according to.Mifc. by inheritance ... 331 

contracts made by a-- jointly with licr husband 

bind her Stridhana .•••••.. 91e, 414 

__ contracting as a widow remains liable after romar- 

. .. 9 Iff 

her ownership of Stridhana subject to qualifications^. 

adoption of —- under Roman Law... 932c 

See Female; Ornaments;' Stridhana; Widow ; JVifo, Ac. 
Woman’s Property— seeFemale j Stridhana; Widow- Wife &c. 

Woawi-Hindfl Law. .. y 10 ’ 18< 862ss » 1J . ' 

their relative position .. 

list of references to<-...lxxix, lxxxvi 

Worship — place of — not divisible ....*. 

division of place of - by turns of Occupation*........ * 

division of right to . ...../84, /85 a 

worshipper at a temple, his position......-. **■ } 

Wuttun —see Vatan. ^ r “"x 

Yajamana —see Priest .. .yf-- .....y....... ,n 

Yajamana V*rm . /. .*.■»••• m > WU 





























